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DISTRICT  OF  COLUMBIA,  TO  WIT: 

Be  it  remembered,  that  on  the  eighth  day  of  Jane,  Anno  Domini  eighteen  hun- 
dred and  thirty-nine,  Asa  Kinne,  of  the  said  District,  deposited  in  tliis  office  the 
title  of  a  book,  the  title  of  which  is  in  the.  words  following:  "  Questions  and  An- 
swers on  Law,  alphabetically  arranged,  with  references  to  the  most  approved 
authorities ;  by  Asa  Einne  ;*'  the  right  whereof  he  claims  as  author.  In  conformity 
with  an  Act  of  Congress,  entitled,  "  An  Act  to  amend  the  several  Acts  respecting 
Copyrights,** 

EDAL  J.  LEE,   Clerk  of  the  DistHcL 

In  testimony  that  the  foregoing  is  a  true  copy  from  the 
record  in  my  office,  I,  Edmund  J.  Lee,  Clerk  of  the  District 
Court  of  the  District  of  Columbia,  hereto  set  my  hand,  and 
the  seal  of  said  Court,  this  eighth  day  of  June,  1839. 

EDM.  J.  LEE,  D.  C,  D,  C, 


Entered  according  to  an  Act  of  Congress,  in  the  year  1839,  by  Asa  Einne,  in 
the  Clerk's  Office  of  the  District  Court  for  the  District  of  Columbia. 


Entered  according  to  an  Act  of  Congress,  in  the  year  1842,  by  Asa  Einne,  in 
the  Clerk's  Office  of  the  District  Court  for  the  District  of  Columbia. 


Entered  according  to  an  Act  of  Congress,  in  the  year  1843,  by  Asa  Einne^  in 
the  Clerk's  Office  of  uie  District  Court  for  the  Southern  District  of  New  York. 
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LAW. 


JUDGMENT. 

1.  What  is  a  judgment 

It  is  a  decision  or.  sentence  of  tha  l|Wy  given  as  the  resolt  of  pro* 
eeedings  instituted  for  the  redress  of  an  injury. 

Judgments  are  the  sentence  of  the  law  pronounced  by  the  court  upon 
the  matter  contained  in  the  record,  and  are  of  four  sorts ;  first,  where  the 
facts  are  confessed  by  the  parties,  and  the  law  determined  by  the  court — 
as  in  the  case  of  a  judgment  upon  demurrer  ;  secondly,  where  the  law  is 
admitted  by  the  parties,  and  the  facts  disputed — as  in  case  of  a  judgment 
upon  a  verdict ;  thirdly,  where  both  the  fact  and  the  law  arising  thereon 
are  admitted  by  the  defendant — which  is  the  case  of  judgments  by  default 
•  or  confegnon  ;  lastly,  where  the  plaintiff  is  convinced  that  either  fact  or 
law,  or  both,  are  insufficient  to  support  his  action,  and  therefore  abandons 
or  withdraws  his  prosecution — which  is  the  case  in  judgments  upon  noth 
$uti  or  retraxit. — 3  Black.  Comm.  305.    Jua.  Imt.  lib.  4,  tit.  18. 

OF  FOREIGN  JUDGMENTS. 
1.  Wliat  efiect  is  given  to  a  foreign  judgment  in  rem  1 

The  sentence  of  a  competent  court  proceeding  in  rem.  \%  conclusive 
with  respect  to  the  thing  itself,  and  operates  a  complete  change  of  pro- 
perty ;  by  such  sentence  the  right  of  the  former  owner  \^  lost,  and  a  com- 
plete title  given  to  the  person  who  claims  under  the  decree. Williame 

▼.  «^rmroytf,  7  Cranch^  423.  Rose  v.  Himely^  4  ^Jranch^  Ml.  But  in 
every  case  of  a  foreign  judgment,  condemning  i^  vessel  as  prize  of  wai^ 
the  anthority  of  the  court  to  act  as  a  prize  trib  anal  must  be  examinable. 
The  question  whether  the  vessel  was  in  a  sit  Q^tion  ^^  subject  her  to  the 

jurisdiction  of  that  court,  is  also  examinp^je. Ibidy  Flad  Oyen^  1  Rob. 

114.      The  Christopher,  2  Rob.  Rep.  173,      The  Kierlighett,  3  Rob.  82. 
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T%e  Helena^  4  Rob.  3.     The  Comely  5  Rob.  255.    Hudson  and  Smith  ▼ 
Gttestier,  6  Cranch^  281. 

A  foreign  sentenpe  of  cpndeinnatioo,  as  good  prize,  is  not  conclusive 
that  the  title  to  the  property  was  not  in  a  subject  ot  a  neutral  nation. — 
Jiialey  v.  Shattuck^  5  Cranch^  458. 

No  tribunal  of  a  co-ordinate  jurisdiction  can  examine  the  sentence  of 
another  competent  court  proceeding  in  rem^  or  inquire  whether  it  be  con- 
formable to  public  or  municipal  law. —  Williams  et  al.  v.  ^rmroyd^  7  CrancAf 
428. 

2.  What  effect  is  given  to  a  foreign  judgment  tn  personam  ? 

The  rule  of  the  English  law  is^  that  a  foreign  judgment  is  primet  facie 
evidence  of  the  debt,  and  it  lies  on  the  defendant  to  impeach  the  justice  of 
it,  or  show  that  it  was  irregularly  or  unduly  obtained. — Sinclair  v.  Frazer 
■cited  in  Duchess  of  Kingston's  case,  1 1  St.  Tr.,  222.  Martin  v,  J^icholls^ 
3  Simon^s  Rep.  545.  In  the  lattei;  case  it  wa^  held,  that  a*  foreign  judg- 
ment could  not  be  questioned,  not  merely  when  it  comes  in  collaterally  or 
by  way  of  defence,  but  in  a  suit  brought  directly  to  enforce  it.  It  is  ne- 
cessary, however,  in  order  to  recognize  a  for^gn  judgment,  and  give  it 
effect  in  any  way,  that  the  court  which  pronounced  it  was  competent  to  the 
ease,  and  had  due  and  lawful  jurisdiction  over  the  cause  and  the  parties ; 
and  this  is  the  case  whether  the  proceedings  be  in  rem  or  in  personam. 
Story^s  Com.  on  Conflict  jtf  Laws,  492.  1  Kent's  Com.y  261.  2  KerU's 
Com.y  121.  Tarleton.  v.  Tarletony  4  Mottle  Sr  Selw.  21.  Guiness  v.  Car' 
well,  I  Barn.  Sr  Adolph.  459.  Btquet  v.  M*  Carthy,  2  Ibid^  951.  Vattd,  b.  2, 
eh.  7,  sec.  84,  85..  Huberus  de  Conflicts  Legum^  lib.  1,  til.  3,  sec.  3,  6. 
Henry  on  Foreign  Law,  74,  76. 

There  is  a  distinction  taken,  in  the  English  Courts,  between  suits 
broQight  by  a  party  to  enforce  a  foreign  judgment,  and  suits  brought 
against  a  party,  who  sets  up  a  foreign  judgment  in  bar  by  way  of  de- 
fence. In  the  former  case,  it  is  said,  that  no  sovereign  is  bound,  jure 
gentium,  to  execute. a  foreign  judgment  within  his  dommions  i  and  there- 
fore, if  execution  of  it  is  sought  in  his  dominions,  he  is  at  liberty  to  inquire 
into  the  merits  of  the  judgment.  But  it  is  otherwise  where  the  defendant 
sets  up  a  foreign  judgnient  as  a  bar  to  proceedings ;  for  if  it  has  been  pro- 
nounced by  competent'  tribunals  and  carried  into  effect,  the  losing  party 
has  no  right  to  .institute  a  suit  elsewhere.  It  is  thenres  judicata,  which 
ought  to  be  received  as  conclusive  evidence  of  right ;  and  the  exceptio  ret 
judicatce;  under  such  circumstances,  is  entitled  to  unitersal  esteem  and  res. 
pect.  This  distinction  has  been  very  generally  recognised  as  havinga  fonn- 
dation  in  international  justice* — Story^s  Com,  on  Conflict  of  Laws,  500. 
2  Kent's  Com.,  119.  Boucher  v.  Lauson^  cases  T.  Hardw.  89.  Tarleton 
4-  Tarleton^  4  Maulo^.Selw.,  10.  .  Philips  y.  Hunter^  2  iL Black,  410. 

3y.  How  is  this  rule  received  in  the  United  Stateal 

The  general  doctrine  maintained  in  the  American  Courts  in  relation 
to  foreign  judgments  is,  that  thpy  axe  primi  facie  evidence,  but  they  are 
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impeachable. — Seary^s  Com,  on  Conflict  of  Laws,,  508«  2  Kta^'a  Com^ 
118,  ttseq.  4  Cowen^a  Rep.^  520.  Green  v.  SarmientOy  1  Peter$*  C.  C 
i?^.,  74.  Field  v.  Gt66«,  /6tU  155.  Mdrich  v.  Kinney^  4  Connec.  Rep.^ 
380.  SAttflitoay  y  Stiilman,  6  Wendell,  447.  //a//  ▼.  Williams^  6  J>icft., 
247.     Starlmck  v.  Mnrray^  5  Wendell,  148. 

Foreign  judgments  th  r^^i,  with  respect  to  personal  property,  are  held 
to  be  conclasive  in  cases  where  the  Court  had  jurisdiction,  so  that  the 
same  question  may -not  be  again  litignted. —  Williams  v.  Armroyd^  7 
Cranch,  433.  Croudson  v.  Leonard,  4  CrancA,  434.  22o«6  ▼.  Himely,  4 
Cranc^,  141.  Hudson  v;  Guestier^  Lafont  v.  Bigelow,  4  Cranch,  293. 
Fitzsimmona  r,  J^ewport  Ins.  Co.,  4  C ranch,  185.  Maley  v.  Shattuck,  3 
CroacA^  08.  !l%e  JIfory,  9  Cr«iicA,  126.     TAe  Gran-Para,  7  FTAeot.,  471. 

4.  What  is  the  rule  of  the  French  law  in  regard  to  foreign  judgments  1 

The  present  prevailing  doctrine  appears  to  be,  that  foreign  judgments 
are  executory  in  Frai^e,  after  being  subject  to  re-examination  ;  and  who- 
ever seeks  to  enforce  a  foreign  judgment,  must  show  the  reason  upon 
which  it  is  founded. — Merlin,  Ques.  du  Droit,  tit,  Jud,  §  14.  Repertoire 
Jurisp.,  tit,  Jud.  §  6.  Toulier,  Droit  Ctvl  Frangoise^  torn,  10,  ^o,  76  a  86 
Pardesus^  Droit  Commfircialy  torn,  5,  1488. 

• 

5.  What  is  the  proper  mode  of  enforcing  a  foreign  judgment  t 

By  an  action  of  debt.  An  action  of  debt  on  judgment  lies  immedi 
ately  on  the  recovery  thereof  j  and,  even  on  a  judgment  recovered  in  an- 
other state  :  but  ia  the  latter  case  the  defendaiit  may  show  that  the  Court 
had  no  jurisdiction.  An  administrator  may  have  debt  in  his  own  individual 
name  to  recover  a  judgment  in  his  representative  character.-**Z)ent80A  v. 
Williams^  4  Conn.  Rep.,  402.  Clark  v.  Goodwin,  14  Mass.  R^.,  239. 
Smith  V.  Mumford,  9  Cowen,  26.    Ifale  v.  Jlt^el^  20  Johns.  R^.,  342. 

6.  What  is  the  proper  exception  to  such  an  action  1 

The  plea  of  nul  tie!  record.-^Ladd  v.  Blunt,  4.  Mass.  Rep.,  402.  Ben^ 
ton  V.  Bur  got,  10  Serg.  4r  Rawle,  240.    MiUs  v.  Duryee.  7  Cranch,  481. 

Bat  this  does  not  apply  to  foreign  judgments :  nil  aebet  is  the  proper 
plea  to  actions  oa  such  jadgfneais. — BtBsell  v.  Bfiggs^  9  Metss.  Rep,,  462. 
Hall  V.  Willim^  6  Pick.  R^^  232.  Hampton  v.  McConnell,  3  Whmton^ 
234. 

Ot  JUDQlffiNTS  BBNDERED  IN  THB  COURTS  OF  THB 

UNITED  STATES. 

L  What  ate  the  roles  governing  the  ezeomion  of  the  judgments  and 
jndieial  process  of  the  Circuit  Courts  of  the  United  States  1 

They  are  laid  dcrwn  as  follows : 

Ist.  That  by  the  general  provisions  of  the  laws  of  the  United  States, 
the  Circuit  Courts  can  issue  no  process  beyond  the  lio^ts  of  their  districtSt 
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2d.  That  independently  of  positive  legvilation,  the  process  can  only  be 
served  upon  persons  within  the  same  districts. 

3d.  That  the  acts  of  Congress  adopting  the  state  process,  adopt  the 
form  and  modes  of  service,  only  so  far  as  the  persons  are  rightfully  within 
the  reach  of  such  process,  and  did  not  intend  to  enlarge  the  sphere  of  the 
jurisdiction  of  the  Circuit  Courts. 

4th.  That  the  right  to  attach  property,  to  compel  the  appearance  of 
persons,  can  properly  be  used  only  in  cases  in  which  such  persons  are 
amenable  to  the  process  of  the  Court,  in  personam^  that  is,  where  they  are 
inhabitants,  as  found  within  the  United  States,  and  not  where  they  are 
aliens,  or  citizens  resident  abroad  at  the  commencement  of  the  suit,  and 
have  no  inhabitancy  here :  and  even  in  case  of  a  person  being  amenable 
to  process  in  personam^  an  attachment  against  his  property  cannot  be  issued 
against  him  except  as  part  of,  or  together  with,  process  to  be  served  on 
his  person. 

The  Circuit  Court  of  each  district  sits  within  and  for  that  district,  and 
is  bounded  by  its  local  limits. 

Whatever  may  be  the  extent  of  the  jurisdiction  of  the  Circuit  Courts 
over  the  subject  matter  of  suits,  in  respect  to  persons  and  property,  it  can 
only  be  exercised  within  the  limits  of  the  district. 

Congress  might  have  authorized  civil  process,  from  any  Court,  to 
have  run  into  any  State  of  the  Union.  It  has  not  done  so.  It  has  not,  in 
terms,  authorized  any  civil  process  to  run  into  any  other  district ;  with  the 
single  exception  of  subpoenas  to  witnesses,  within  a  limited  distance.  In 
regard  to  final  process,  there  are  two  cases,  and  only  two,  in  which  writs 
of  execution  may  now,  by  law,  be  served  in  any  other  district  than  that  in 
which  the  judgment  was  rendered  ;  one  in  favor  of  private  persons  in  an- 
other district  of  the  same  State,  and  the  other  in  favor  of  the  United  States, 
in  any  part  of  the  United  States. — Toland  v.  Sprague^  12  Peters^  S,  C,  Rep.^ 
300.     Piquet  v.  Swany  5  Masonj  39. 

The  Circuit  Court  has  no  authority  to  decree  a  saTe  of  lands  lying  in 
another  State,  by  a  master  acting  under  its  own  authority. — Boyce^a  Extr. 
V.  Grundy^  9  Peiers^  S.  C.  Rep.y  299. 

2.  What  effect  may  State  laws  have  in  restraining  a  judgment  of  the 
Federal  Courts  %  0 

State  laws  cannot  control  the  exercise  of  the  powers  of  the  National 
Government,  or  in  any  manner  limit  or  effect  the  operation  of  the  process 
or  proceedings  in  the  National  courts.  The  whole  efficacy  of  such  laws, 
in  the  Courts  of  the  United  States,  depends  upon  the  enactments  x>f  Con- 
gress. So  far  as  they  are  adopted  by  Congress,  they  are  obligatory.  Be« 
yond  this  they  have  no  controlling  influence.  Congress  may  adopt  such 
State  laws,  directly,  by  substantive  enactments,  or  they  may  confide  the 
authority  to  adopt  them  to  the  courts  of  the  United  States. — Burn  t. 
Haughton,  9  Pettn?  S.  C.  H^.,  329.  8turge$  y.  Crownimhidds^  4  Whtat.^ 
200,  4  Condens.  /2ep.,  409.  Wayman  v.  Southard^  11  Whtaton^  1,  6 
Condmt.  Rep.^  1.  United  States  Bank  v.  Hahted,  10  Wheaton^  51,  6 
Condens,  Rep,y  22.  Mason  v.  Hale^  12  Wheaton,  370,  6  Condens.  Rpp^ 
535..     Bank  of  Hamilton  v.   Dudley's  Heirs^  2  Peters*  S.  C.  Rep.,   626 
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The  state  legislatures  cannot  annul  the  judgments  nor  determine  the  juris* 
diction  of  the  Federal  Courts, — The  United  Slates  v.  Judge  Peter s^  2  Con^ 
dens.  Rep.,  202. 

The  local  laws  of  a  State  can  never  confer  jurisdiction  on  the  courts 
of  the  United  States.  They  can  only  furnish  rules  to  ascertain  the  rights 
of  the  parties,  and  thus  to  assist  in  die  administration  of  the  proper  reme* 
dies  where  the  jurisdiction  is  vested  by  the  laws  of  the  United  States.— > 
Steamboat  Orleans  ▼.  PhiJtbus^  11  Peters^  S.  C.  Rqt.^  175. 


OF  JUDGMENTS  IN  SISTER  STATES. 

1.  What  effect  is  given,  in  the  courts  of  one  state,  to  a  judgment  ren- 
dered in  a  court  of  another  state  of  the  Union  1 

The  Constitution  of  the  United  States,  Art.  4,  Sec.  1,  provides  that 
fall  faith  and  credit  shall  be  given,  in  each  state,  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state.  And  Congress  may,  by 
f^eneral  laws,  prescribe  the  manner  in  which  such  acts,  records,  and  pro* 
eeedings,  shall  be  proved,  and  the  effect  thereof. 

Accordingly,  by  Act  of  May  26,  1790,  Sec.  1,  it  is  enacted,  that  the 
acts  of  the  legislatures  of  the  several  states  shall  be  authenticated  by 
having  the  seal  of  their  respective  states  affixed  thereto.  The  records  and 
judicial  proceedings  of  the  courts  of  .any  state,  shall  be  proved  or  admitted 
in  any  other  court  within  the  United  States,  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  togetlier  with  a  cer- 
tificate of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  due  form.  And  the  said  records  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the. United  States,  as  they  have 
by  law  or  usage  in  the  courts  of  the  state  from  whence  the  said  records 
shall  be  taken. 

By  another  act  on  the  subject  passed  on  the  27th  March,  1804,  Sec. 
1,  all  records  and  exemplifications  of  ofiicial  books,  which  are  or  maybe 
kept  in  any  public  oSice  of  any  state,  not  appertaining  to  a  court,  shall  be 
proved  or  admitted  in  any  other  court  or  office  in  any  other  State,  by  the 
attestation  of  the  keeper  of  the  said  records  or  books  and  the  seal  of  his 
office  thereto  annexed,  if  there  be  a  seal,  together  with  the  certificate  of 
the  presiding  justice  of  the  court  of  the  county  or  district,  as  the  case  may 
be,  in  which  such  office  is  or  may  be  kept,  or  of  the  Governor,  Secretary 
of  State,  the  Chancellor,  or  the  keeper  of  the  great  seal  of  the  state,  that 
the  said  attestation  is  in  due  form,  and  given  by  the  proper  officer. 

2.  What  is  understood  by  <<  due  form  ?  " 

The  doe  form  intended  by  the  act,  is  that  of  the  state  or  of  the  court 
whence  the  record  comes.—  Craig  v.  Brovon^  1  Peters^  S.  C.  i2«p.,  35. 
StTg.   Consi.  Law^  388. 

If  the  clerk  attest  that  the  foregoing  is  truly  taken  from  the  records 
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of  the  court,  atid  the  presiding  jadge  certify  it  to  be  in  due  form,  it  is  con- 
elusive,  and  no  other  evidence  can  be  admitted  to  show  that  it  is  not  in  due 
form.— jPcrgtwon  v.  Harwood,  7  Cranch,  408.  I  Burr's  TYfal^  98.  Church 
V.  Hubbard^  1  Condens.  Rep.^  395.  Lessee  of  Griffith  v.  Tenckhouser^  1 
Peters^  C.  C.  Rep.,  i\S,  Pettibone  v.  Derringer ^  ^  Wash.  C.  C.  Rep.^ 
215.  United  States  y.  J medy^W  Wheaton^  392.  Drummond^s  Adm.  y. 
Magruder^s  Trustees^  9  Cranch,  122. 

By  the  record  certified  in  the  manner  prescribed,  such  proof  of  th« 
judgment  is  of  as  high  a  nature  as  inspection  of  the  record  would  be.— 
MiUs  V.  Duryee^  7  Cranch,  481.     Furguson  v.  Harwood,!  Cra7/cA,408. 

It  is  now  settled  that  the  judgment  of  a  state  court  shall  have  the  same 
6redit,  validity,  and  efiect,  in  any  state,  which  it  had  in  the  state  where  it 
was  pronounced  ;  and  that  whatever  pleas  would  be  good  in  a  suit  thereon 
in  such  state,  and  no  others,  can  be  pleaded  in  any  court  in  the  United 
States. — Hamptons,  McConnell^  3  Wheaton^  234. 

It  is  therefore  held,  that  when  the  defendant  had  full  notice,  and  gave 
bail,  a  judgment  in  a  state  court  is  conclusive,  and  in  a  suit  upon  that 
judgment  the  defendant  cannot  plead  nil  debet, — Armstrong  v.  Carson^s 
ExeciUorSy  2  Dall,^  302.  Hampton  v.  McConnell,  3  ifheaton,  334.  For 
the  record  imports  an  absolute  verity. — Field  v.  Gibbs,  1  Peters^  C.  C.  Rep,^ 
155. 

And  if  in  a  suit  commenced  by  attachment,  and  judgment  recovered, 
the  defendant  had  personal  notice  of  the  suit,  and  afterwards  appeared 
and  made  defence,  any  objection  to  the  proceeding  is  thereby  waived,  and 
nil  debet  cannot  be  pleaded. — Mayhew  v.  Thatcher^  6  Wheaton^  129. 
Phelps  V.  Holker,  1  Dall.^  261.  Kiliburn  v.  Woodworth^  5  Johns.  Rep.,'37. 
Kibbe  v.  Ktbbe,  Kirhy^  1 10.  BeUs  v.  Deaths  Addison's  Rep.^  265.  Hop- 
kins V.  Lee,  6  Wheaton^  100. 

No  action  will  lie  at  law  on  the  'decree  of  a  court  of  equity,  for  the 
payment  of  money. — Hugh  v.  Higgs,  8  Wheatony  697.  Qontra  9  Serg.  Sr 
Rawle,  252.  Where  an  action  of  debt  was  maintained,  there  beingno  court 
of  equity  in  Pennsylvania. — Evan^s  Adm.  v.  Satem.  Dubois  v.  Dubois^  6 
Cowen's  Rep.y  490. 

The  whole  of  the  record  that  relates  to  the  subject  matter  must  be 
certified. — GriffiihU  Lessee  v.  Evansj  1  Peiers*  C.  C.  Rep.^  166. 

3.  How  is  the  act  of  Congress  considered  in  reference  to  the  federal 
courts  1 

It  applies  only  to  the  records  of  the  state  courts,  and  not  to  those  of 
the  United  States  courts.  With  regard  to  these,  if  offered  in  evidence  m 
a  state  court,  it  remains  with  such  court  to  decide  on  the  sufficiency  of  the 
evidence.  It  was,  therefore,  held  by  the  supreme  court  of  New  York,  in 
an  action  brought  on  a  judgment  rendered  in  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts,  tbat  on  the  plea  of  nul 
tiel  recordy  a  record  under  the  seal  of  such  circuit  court,  certified  by  the 
clerk  as  a  copy,  was  sufficient  evidence  :  that  being  the  ordinary  way  of 
certifying  such  record  in  Massachusetts,  instead  of  the  technical  exem* 
plification. — Pepoon  v.  Jenkins^  2  Johns.  Cas*^  1 19. 
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To  briog  a  jadgment  within  the  act,  the  eourt  muit  not  only  have 
jarisdictioD  of  the  cause,  but  of  the  parties.  -  A  debtor  liTing  in  M.,  may 
have  goods,  effects,  or  credits  in  N.,  where  the  creditor  lives.  The  ered* 
iter  ikiay  lawfully  attach  these,. pursuant  to  the  law«  of  that  state,  in  the 
hands  of  the  bailiff,  factor,  or  trustee,  or  garnishee  of  his  debtor;  and  on 
recovering  judgment,  those  goods,  dec,  ntay  lawfully  be  applied  to  satisfy 
the  jadgment ;  and  the  bailin,  &c.,  sued  in  M.  for  those  goods  shall  be 
protected  by  the  judgment  in  N.  If,  however,  those  goods  are  insufficient 
to  satisfy  the  judgment,  and  the  creditor  should  sue  an  action  on  that  judg^ 
ment,  in  another  state,  he  must  fail  |  because  the  defendant  was  not  per» 
sonally  amenable  to  the  jurisdiction  of  the  court  rendering  the  judgment. — 
Busell  V.  Briggs^  9  Mass.  Rep:,  462.  Kiilbum  v.  fVoodworth,  5  Johns. 
Rq).y  3.  Robinson  v.  Ward's  Ex.,  86  llnd^  85.  Taylor  v.-  Phelps,  1  Gill 
4*  Johns.  Rep.,  492.  Shumway  v.  Stillman^  6  WendtlPs  Rep,,  447.  Jacobs 
V.  Hull,  12  Jkass.  Rep.,  25. 

To  give  jurisdiction  of  the  person  to  the  court,  in  any  case,  the  party 
most  have  had  due  notice  of  the  ^mi.-^Hitchcock  v.  Atkins,  1  Caines*  Rep.^ 
466.  Jlrmsirong  v.  Carson,  2  Doll.,  302.  Hall  ▼.  Williams^  6  Pick.  Rep.,^S2. 

4.  What  is  the  rule  as  to  justices  of  the  peace  under  the  above^provision 
of  Congress  1 

That  the  jadgment  of  a  justice  of  the  peace  ia  entitled  to  fu)} faith  in 
another  state,  if  it  be  proved  the  subject-matter  was  within  his  jurisdiction ; 
and  the  proceedings,  in  all  respects,  conformable  to  the  statute  produced. — 
Thomas  v.  Robinson,  3  Wendell,  367.  Contra,  2  Pick.  Mass.  Rep.,  448. 
4  JV.  H.  Rep.,  450. 

To  an  action  of  debt  in  New  York,  the  defendant'  pleaded  in  bar,  a 
jadgment  recovered  in  Vermont,  for  the  same  cause ;  andihat  execution 
had  issued  there,  which  had  been  satisfied  by  an  extent  and  appraisement 
of  lands,  averring  that  the  proceedings  were  according  to  the  laws  of  that 
state  ;  upon  demurrer  the  court  held  the  plea  bad,  in  hot  setting  forth  thA 
statute  of  Vermont,  authorising  those  proceedings. — Holmes  v.  Brougkton^ 
10  Wendell,  75.  Pear  sail  ▼.  Dwight,  2  Mass.  Rep.,  S4.  Legg  v.  L^,  8 
Mass.  Rep.y  35* 

5.  How  are  judgments  in  penal  actions  regarded,  in  other  states  than 
those  in  which  they  are  obtained  1 

An  action  may  be  maintained  on  aradgrment  rtcOreted  in  a  out  tarn 
action  in  another  state  for  a  penalty .-^Aeo/y  ▼  Eoal,  JMm.,  1 1  Pick.  An?., 
389. 

6.  How  are  judgments  in  crhninal  cases  considered  in  sister  states  1 

The  clause  in  the  constitution  has  no  effect  in  criminal  cases ;  atad 
in  respect  to  them,  the  relation  of  the  states  to  one  another  is  left 
wholly  unaffected  by  the  eonstitution.  Therefore,*  the  conviction  of  an 
infamous  crime  in  a  fore^n  country,  or  in  another  atate^  does  not  (aa  to 
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its  consequent  disabilities)  follow,  or  attach  to  the  person  in  another  state. 
— Commonwealth  v.  Green^  17  Mass.  Rep^  547.  Gregory  et  al*  14.  lb. 
499. 

This  is  not  a  settled  doctrine  in  foreign  jurispradence,  though  un- 
doubtedly the  rule  of  the  Common  Law,  and  of  the  English  courts.  Lord 
Loughborough  held,  in  Folliotf  v.  Ogden^  1  Hen.  Blacks  Rep.^  135,  that 
penal  laws  of  foreign  countries  are  strictly  local,  and  affect  nothing  more 
than  they  can  reach,  and  can  be  seized  by  their  authority.  A  fugitiye 
who  passes  hither,  comes  with  all  his  transitory  rights.  It  is  a  general 
principle,  that  the  penal  laws  of  one  country  cannot  be  taken  notice  of  in 
another.  Wolf  v.  Oxholm^  6  Mavle  4*  Selw,^  99.  Scovill  v.  Canfield^ 
14  John's  Rep.  338.  The  State  v.  Knight,  Taylor's  JV.  C.  Rep.,  65.  But 
many  ^oreign  Jurists  contend  that  the  state  or  condition  of  a  person  at  his 
domicil  accompanies  him  everywhere.  See  post.  Penal  Law,  and  Story's 
Com,  on  the  Conflict  of  Laws,  516,  et  spq. 

7.  May  a  Court  of  Equity  give  relief  on  a  bill,  quia  timet,  against  a 
judgment  of  a  sistter  state,  where  that  judgment  is  not  put  in  suit  in  the 
state  in  which  the  court  sits  \ 

Under  some  circumstances  it  may,  when  the  parties  are  within  the 
jurisdiction  of  the  court :  as  where  the  defence  was  of  an  equitable  nature, 
or,  if  legal,  such  as  was  not,  or  could  not,  by  ordinary  means,  be  known 
to  the  defendant  upon  the  trial ;  or  if,  through  some  uncontrolli^le  circum- 
stances, he  was  deprived  of  the  benefit  of  such  testimony,  when  it  was  a 
legal  defence,  and  known  to  him,  equity  will  give  relief,  quia  timet. — Win^ 
Chester  v.  Jackson,  Evans  et  al.,  3  Hay  ward's  Rep,,  305. 

Although  a  judgment  in  a  court  of  a  state  is  not  to  be  regarded 
in  the  courts  of  her  sister  states  as  a  foreign  judgment,  or  as  merely />rtind 
facie  evidence  of  debt  to  sustain  an  action  of  debt  upon  the  judgment, 
it  is  to  be  considered  only  distinguishable  from  a  foreign  judgment  in  this, 
that  by  the  first  section  of  the  fourth  article  of  the  constitution,  and  by  the 
Act  of  May  26th,  1790,  Sec.  1,  the  judgment  is  conclusive  on  the  merits, 
to  which  full  faith  and  credit  shall  be  given  when  authenticated  as  the 
Act  of  Congress  has  prescribed. — JflcElmoyley.  Cohen*s  Admr,,  13  Peters^ 
S.  C.  Rep.^  312. 

By  the  law  of  Congress  the  judgment  is  made  a  debt  of  record,  not 
examinable  upon  its  merits ;  but  it  does  not  carry  with  it  into  another 
etate,  the  efficacy  of  a  judgment  upon  property,  or  upon  persons,  to  be 
enforced  by  execution.  To  give  it  the  force  of  a  judgment  in  another 
iftate,  it  must  be  made  a  judgment  there  y  and  can  only  be  executed  in 
the  latter  as  its  laws  may  permit. — Ibid. 

OF  DOMESTIC  JUDGMENTS  AND  THEIR  EFFECTS. 

1.  What  is  the  effect  of  a  judgment,  as  regards  the  matter  in  dispute  \ 

Judgments  and  decrees  are  conclusive  between  the  parties  and  their 
privies.    Thus,  where  a  mortgagee  brought  an  action  to  recover  posses* 
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sioD,  and  the  defendant  set  up  usury,  but  the  plaintiff  showing  a  judgment 
recovered  on  the  mortgage  note,  in  a  suit  in  which  the  defendant  pleaded 
noa  assumpsit  with  a  notice  of  usury  ;  held  that  this  concluded  the  de- 
fendant.—^c//*  v.  uS/arr,  5  Conn,  Rep^  550.     IVUley  v.  Patdk^  6  Ibid.^  74. 

The  decree  oi  a  district  court  of  the  United  States,  in  respect  to  the 
title  in  question,  if  directly  decided,- is  conclusive  of  the  title  of  the  party 
in  whose  favor  it  is  established. — Denison  v.  Hyde^  6  Conn.  Rep,^  508. 

The  general  rule  is,  that  when  one  is  barred  by  a  judgment,  he  is 
barred  as  to  that  for  ever. — Ftrrer*s  CasCj  6  Co.,  7.     ^ 

2.  What  is  the  rule  as  to  the  conclusiveness  of  a  judgment  in  an  action 
of  ejectment  % 

That  one  judgment  in  ejectment  is  no  bar  to  another  action  in  eject- 
ment.  The  reason  is  this  ;  that  as  the  action  is  brought  to  recover  pos 
session  of  lands  founded  upon  a  right  of  entry,  the  party  claiming  is  sup- 
posed to  have  entered  and  sealed  a  lease,  and  the  lessee  brings  the  action ; 
this  demise,  and  every  such  entry  and  demise,  although  a  fiction  in  law, 
is  to  give  a  new  right  of  action.  But  a  judgment  in  ejectment  is  as  con- 
clusive as  any  other  judraent,  except  in  another  action  of  ejectment.^> 
Van  Wyck  v.  Seward,  2  Eaw.,  Ch.  Rep,  327.  Jackson  v.  Seward,  5  Cowen,  67. 

Where  a  promissory  note  is  gived  for  the  payment  of  goods  sold, 
and  judgment  is  recovered  on  the  note,  the  party  giving  the  note  may 
have'  an  action  to  recover  an  over-payment  by  mistake,  independent  of 
the  judgment. — Whitcomb  v.  Williams,  4  Pick,  Rep.,  228.  Shearr/er  v 
Fowler,  7  Mass.  Rep.,  22.     Row  v.  Smith,  16  Mass.  Rep,,  306. 

3.  What  is  the  effect  of  judgments  upon  third  parties  1 

In  some  cases  a  judgment  will  be  evidence  of  a  debt,  even  against 
strangers :  as  where  a  sheriff  being  sued  for  an  escape,  notified  the  bail, 
and  all  aided  in  the  defence.  Judgment  being  recovered  against  the 
sheriff,  it  was  held  conclusive  in  respect  to  the  sureties ;  and  the  verdict 
is  evidence  without  the  judgment. —  Thasher  v.  Haines,  2  JV.  H.  Rep., 
443.  Kipp  V.  Brigham,  6  Johns.  Rep,,  158.  llbid.,  168.  But  in  general 
a  judgment  is  not  conclusive  evidence  of  debt  against  strangers. — Pierce 
▼.  Jackson,  6  Mass.  Rep.,  242. 

A  judgment  against  the  debtor  is  conclusive  against  the  sheriff  in 
an  action  for  escape  on  mesne  process  as  to  the  amount  of  the  debt.— 
Wright  V.  Dekiine,  1  Peters*  C.  C.  Rep. ,  199.  Patten  v.  Hoisted,  Coxe^s 
Rep,,  277. 

A  judgment  will  not  enure  by  way  of  estoppel,  except  between  par- 
ties and  privies.— Lorc^  v.  Baldwin,  6  Pick.  Mass,  Report,  38.  Burgess  v. 
Lane,  3  Greenl.  Rep.,  165.  Worcester  v.  Green,  2  Pick,  Rep.,  425.  5 
Johns.  Ch.  Rep.,  320.  Adams  v.  Barnes,  17  Mass.  Rep.,  365  Treviviar^ 
T,  Lawrence,  3  Salk,,  151.     Co.  Lii.,  227.    4  Co.  Rep.,  53. 

A  judgment  in  favor  of  the  freedom  of  a  slave  has  no  effect  against  a 
party,  who  does  not  claim  under  the  party  against  whom  the  former  judg* 
ment  was  recovered. — Kitty  v.  liizhugh,  4  Rand.,  600.  Andrews  v.  Her* 
ring,  5  Mass,  Rep.,  210.  Preston  v.  Crofut,  I  Conn,  Rep.,  527.  Smith 
V.  Saxton^  6  Pick.,  483. 
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4.  What  is  the  effect  of  a  judgment  against  a  eo-^eapasser  1 

It  was  formerly  held  to  be  a  bar  without  a  satisfaction,  2  Hen.  Sf  Mun,^ 
358  ;  but  later  authorities  maintain  that  nothing  but  satisfaction  will  bar 
an  action  against  his  fellows. — Campbell  v.  Phelpa,  1  Pick,  i?ep.,  61. 
Flood  V.  Brovm^  1  Rawh  Rep,^  121.  Robinson  v.  Smithy  18  Johns.  Rtf. 
459.      White  v.  Philbrick,  5  Greenl.  Rep.,  147. 

5.  What  is  the  n^e  where  a  judgment  constitutes  a  part  of  a  title, 
which  is  sought  to  be  set  up  1 

The  defendant  may  show  that  it  is  fraudulent  and  void,  unless  where 
he  is  estopped  from  so  doing  by  reason  of  being  party  or  privy.  Thus, 
where  certain  negroes  had  been  purchased  by  the  plaintiff  under  fraudu- 
lent judgments  in  his  favor,  the  court  observed  that  they  were  primit 
facie  evidence  of  what  they  purport  as  a  part  of  the  plaintiff's  title,  but  no 
more. — Gregg  v.  Bigham,  1  Hilts  S.  C.  Rep.,  299.  McElwee  v.  Sutton,  3 
Bailey^ s  S.  C.  Rep.,  361.     Sims  v.  Slocum,  3  Cranch,  300. 

If  the  liability  of  defendant  as  endorser  be  established  in  a  former 
action  between  the  same  parties,  it  is  conclusive  in  another  action. — 
Wright  v.  Butler,  6  Wendell,  284.     Wilson  v.  Mower,  5  Mass.  Rep.,  407. 

A  matter  of  controversy,  settled  by  a  court  having  jurisdiction  of  the 
subject,  is  conclusive ;  until  reversed  on  error,  the  court  cannot  collate- 
rally inquire  into  the  merits  of  the  judgment,  in  another  action,  even 
though  fraud  be  alleged. — Homer  v.  Fish  et  al.,  1  Pick.,  436.  Saxton  v. 
Chamberlain^  6  Pick.  Reports,  223.  Livermore  v.  Herschell  et  al.,  3  Ihid^ 
33.    Smith  V.  Lewis,  3  Johns,  Rep.,  157. 

A. judgment  recovered  in  a  writ  of  entry  in  the  name  of  one  of  seve- 
ral heirs,  will  not  avail  another  heir  in  a  suit  for  mesne  profits. —  White  ei 
al.  V.  Mosley  et  dl.,  5  Pick.  Reports,  230.  ^dams  v.  Pearson,  7  Ibid.,  341, 
Mien  V.  Carter,  8  Ibidy  171. 

The  question  must  appear  from  the  record  to  be  the  same.— iSf mi/A 
V.  Sherwood,  4  Conn.  Rep.,  276.  Lawrence  v.  Hunt,  10  WenddVs  Rtp,^ 
80. 

A  judgment  is  not  conclusive  of  a  matter  collaterally  in  question.-' — 
Jackson  Ex.  dem.  Genet  v.  Wood,  3  WendelPs  Rep.,  27.  8  Ibid,  9.  2 
Bing.,  377.    Dyson  v.  Wood,  2  Bam.  Sf  Cress.,  449. 

But  a'  judgment  between  the  parties  is  conclusive,  if  the  question  is 
the  same  as  in  another  action,  althou|rh  the  debt  is  different. — Gttrdner  t. 
Buckbee,  3  Cown's  Rqf.,  120.     Estally.  Taul,  2  Yerger's  Rep.^  467. 

6.  What  is  the  effect  of  a  judgment  in  trespass  or  trover,  upon  the 
property  in  dispute  \ 

The  title  of  the  goods  is  altered  by  the  recovery,  and  is  transferred 
to  the  defendant,  and  the  damages  recovered  are,  the  value  of  the  chattel 
so  transferred.  The  books  either  do  not  agree,  or  do  not  speak  with  pre* 
eision  on  the  point,  whether  the  transfer  takes  place  in  contemplation 
of  law  upon  the  final  judgment  merely,  or  whether  the  amount  of  the 
judgment  must  bo  first  actually  paid  or  recovered  on  execution.     In 
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Brawn  ▼.  Wotton^  Cro.  Jae,j  and  ^dama  v.  Broughion^  jSndrtws*  Rep.y  18 
Str^  1070,  it  was  held  that  the  property  vested  in  the  defendant  hy  force 
of  the  jodgment  merefy :  this  is  the  doctrine  of  maliy  cases  in  the  Atneri- 
can  Courts. — Marsh  v.  Pter,  4  Rawle'g  Rtp,y  273,  in  error.  Murrdl  ▼. 
JohntoHy  1  Hen.  if  Munf,^  449.  Flo^d  v.  Bnmn^  1  Rowleys  Rep,^  121. 
Curtis  ▼.  Xjhroat,  6  Johns,  Rep.^  168.  Rice  r,  J^ing^  7  Johns.  Rep.^  20. 
CarHsle  v.  Burley,  3  Greenlf.,  250.  But  it  seems  the  better  opinion  that 
a  jadgtnent  without  satisfaction  does  not  change  the  property. — Osterhoai 
y.  R<^eresy  8  Ccwen^s  Rep.^  43.  Jones  v.  McNeil  ei  al^  2  Bailey* s  S.  O 
Rep.,  466.  Where  the  court  say  if  a  recovery  in  trover  operates  as  a  sale, 
it  is  by  implication  of  law ;  and  that  implication  can  cmly  arise  from  the 
satisfaction  of  the  value  found.  This  is  according  to  the  doctrine  of  Lord 
EUenboroagh  in  Drake  v.  Mitchell,  3  Easts  Aep.,  251.  And  also  accord* 
ing  to  the  Civil  and  French  Laws. — Dig.,  6,  1,  35,  63.  Pothier,  Traiie 
Droit  de  Propriiti,  Jfo.  364,  2  Kenfs  Com.^  388. 

Where  a  judgment  might  be  conclusive,  if  the  party  waives  it  in 
pleading,  and  puts  in  another  plea  and  different  issue,  it  is  otherwise.— 
Killheffer  v  .Herr,  17  8erg.  Sr  Riiwle,  319.  3  Bam.  Sr  Ald.^  945.  Bris* 
toe  V.  Stephens,  2  Sing.^  213. 

Where  there  are  two  actions  commenced  for  the  same  cause  in 
courts  of  concurrent  jurisdiction,  the  first  judgment  will  be  a  complete  bar 
to  further  proceedings  in  the  other  court. — Carinn  v.  Dawson,  13  Serg* 
Sr  RAwle,  246.  Miles  v.  Brittol,  3  Bam.  4*  Md.,  945.  Uniied  States  v. 
Jfourse,  9  Peters^  S.  C.  Rep.y  8. 

7.  What  ia  the  rule  where  an  erroneous  judgment  is  called  in  question, 
in  a  court  of  coneunent  jurisdiction  ^ 

That  judgments  of  courts  of  competent  jurisdiction,  so  long  as  they 
remain  unreversed,  are  conclusive  in  respect  to  the  matter  decided  be- 
tween the  parties. — United  States  v.  Jfourse,  9  Peters*  S.  C.  Rep.,  8. 

The  validity  of  a  sentence  rendered  by  a  court  of  competent  jurisdic- 
tion, cannot  be  inquired  into  collaterally.— Cam/ranc  v.  Z>tt/btfr,  11  Mar* 
Lou.  Rep.,  604. 

If  an  execution  issues  under  an  erroneous  judgment,  the  party  who 
acts  under  it  is  justified,  for  the  judgment  is  the  act  of  the  court. 

As  to  third  persons,  whatever  is  done  under  an  erroneous  judgment 
while  it  remains  in  full  force,  is  valid  and  binding. — Bank  of  the  United 
States  V.  The  Bank  of  Washington,  6  Peters*  S.  C.  Rep.,  8.  in  this  case, 
the  defendants  in  an  execution  paid  to  the  agent  of  the  plaintiff  the 
amount  of  the  debt,  and  gave  a  verbal  notice  that  it  was  their  intention  to 
sue  out  a  writ  of  error  to  reverse  the  judgment.  This  was  afterwards 
done  and  the  judgment  reversed ;  the  agents  of  the  plaintiff  paid  over  to 
bim  forthwith  the  amount  received,  and  the  defendants  instituted  a  suit 
against  the  agents  to  recover  the  sum  paid  to  them.  Held  that  they  could 
not  recover.— C^erf,  1  Stra.,  509.     1  Ver.,  195.     2  Salk.,  587. 

The  errors  of  the  court  do  not  invalidate  ita  judgments.  A  judgment 
or  execution  irreversible  by  a  superior  court,  cannot  be  declared  a  nullity 
by  any  authority  of  law ;  if  it  has  been  rendered  by  a  court  of  competent 
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jurisdiction,  with  authority  to  use  the  process  it  has  issued,  it  rnust  remain 
the  only  test  of  the  respective  rights  of  the  parties  to  it.  If  the  validity 
of  a  sale  under  its  process  can  be  questioned  for  any  irregularities  pre- 
ceding the  judgment,  the  court  which  assumes  such  power  places  itself 
in  the  position  of  that  which  rendered  it,  and  deprives  it  of  all  power  of 
regulating  its  own  practice  or  modes  of  proceeding  in  the  progress  of 
suits.  , 

If  not  warranted  by  the  constitution  or  laws  of  the  land,  our  most 
solemn  proceedings  can  confer  no  right  which  is  denied  to  any  judicial 
act  under  color  of  law,  which  can  properly  be  deemed  to  have  been  done 
coram  nanjudice  y  that  is,  by  persons  assuming  the  judicial  function  in  the 
given  case,  without  lawful  authority. 

The  line  which  separates  error  in  judgment  from  usurpation  of  power, 
is  very  definite  ;  and  is  precisely  that  which  denotes  the  cases  where  a 
judgment  or  decree  is  reversible  only  by  on  appellate  court,  or  may  be 
declared  void  collaterally,  when  it  is  offered  in  evidence  in  an  action  con- 
cerning the  matter  adjudicated,  or  purporting  to  have  been  so.  In  the 
one  case  it  is  a  record  importing  absolute  verity  ;  in  the  other  mere  waste 
paper. —  Vocrhees  v.  The  Bank  of  the  United  States,  10  Peters*  S.  C- 
Rep.,  449.  Blaine  v.  The  Charles  Carter,  4  Cranch,  328.  Wheaion  v. 
Sexton,  4  Wheaton,  506.  Thompson  v.  Tolmie,  2  Peters'  S.  C.  R^., 
162.  Elliott  V.  Piersoll,  1  Peters'  S.  C.  Rep,,  340.  Taylor  v.  Thomp* 
son,  5  Ibid,  370.  Urtiied  States  v.  ^rredondo,  6  Ibid,  720.  Kempe's 
Lessee  v.  Kenedy,  5  Cranch,  173.  Hartshorn  v.  Wilson,  2  Ohio  Rep.^  268. 
Humphry  v.  Wood,  Wright^s  Ohio  Rep,,  566. 

A  judgment  given  on  erroneous  evidence  is  valid  until  reversed. — 
Clark's  Heirs  v.  Braham's  Heirs,  4  JV*.  S*.  Mar.  Lou.  Rep.,  411.  Dufour 
V.  Camfranc,  11  Ibid,  604.  Ex  parte  Tobias  Watkins^  3  Peters'  S.  C  Rep^ 
193. 

8.  What  is  the  rule  as  to  pleading  judgmental 

That  judgments  need  not  be  pleaded  specially,  or  by  way  of  estoppel, 
and  a  judgment  for  the  same  cause  of  action  may  be  given  in  evidence, 
under  the  general  issue. 

A  former  judgment  may  be  given  in  evidence,  accompanied  by  parol 
proof  showing  the  grounds  of  the  judgment,  if  the  latter  do  not  appear  on 
the  record. — Shaffer  v.  Stonebraker,  4  Gill.  Sr  Johns.  Rep.,  343.     Wood  v 
Jackson,  8  WenddPs  Rep.,  9.     Stafford  v.  Clark,  2  Ring.,  102. 

Verdicts  must  be  pleaded  specially,  where  relied  on  as  conclusive. 
There  is  a  difference  between  the  effect  of  judgments  and  verdicts,  when 
in  former  suits.  When  a  verdict  is  given  in  evidence  merelv,  and  is  not 
pleaded  by  way  of  estoppel,  it  is  not  clear  that  it  is  ever  conclusive.  Not 
so  with  judgments ;  they  are  conclusive,  when  given  in  evidence  in  many 
cases. — Betts  v.  Starr,  5  Conn.  R^.,  552.  Church  v.  Leavenworth^  4 
Day,  277.    Standish  v.  Parker,  2  Pick. 

9*  What  is  the  rnle  as  to  the  conclusiveness  of  judgments  in  criminal 
eases  1 
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The  fifth  amendment  of  the  constitution  of  the  United  Staten  pre- 
aeribes  that  no  person  shall  be  held  to  answer  for  a  capital  or  other  infa* 
mous  crime,  unless  on  a  presentment  or  uidictment  of  a  grand  jury,  ex- 
cept in  cases  arising  in  the  land  and  naval  forces,  or  in  the  militia  when 
in  actual  service,  in  time  of  war  or  public  danger  ;  nor  shall  any  person 
be  subject  for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or  limb ; 
nor  shall  he  be  compelled,  in  any  criminal  case,  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty  or  property,  without  due  process 
of  law :  nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation.  These  provisions  relate  only  to  the  Federal  Government, 
and  are  restrictions  upon  it ;  but  the  same  principles  form  a  part  of  the 
common  law,  and  are  transcribed  into  the  constitution  and  jurisprudence 
of  every  state. — Commonwealth  v.  R(tby,  12  Pick,  Report,  583.  ■  '■  v. 
Bowdeny  9  Metss,  Rep,,  4'94p.  The  People  v.  Goodwin,  18  John*,  Rep, 
United  SttUes  v.  Perez,  9  Wheaton,  579. 

But  a  judgment  of  acquittal  in  a  prosecution  against  several  defend- 
ants charged  with  committing  an  ofience  jointly,  is  no  bar  to  a  prosecu- 
tion against  each  severally.  An  acquittal  ascertains  no  facts  as  a  convic- 
tion does. — Mayhee  v.  Jlvery,  18  Johns.  Rep,,  352.     2  Dances  Rep,,  242. 

The  maxim  that  no  man  shall  be  twice  charged  with  the  same  ofi*ence, 
to  be  applicable,  it  must  appear  by  the  plea  to  be  the  same  offence,  both 
in  fact  and  in  law ;  accordingly,  a  conviction  for  a  high  misdemeanor,  to 
wit,  for  an  assault  with  an  attempt  to  kill,  is  no  bar  to  an  indictment  for 
murder  resulting  from  the  same  act. — Commonwealth  v.  Jfewelly  6  Mass. 
Rep.,  249.     Commonwealth  v.  Raby,  12  Pick,  Rep,,  503. 

10.  What  is  the  effect  given  to  an  award  made  by  arbitrators  % 

The  award  is  a  bar  to  all  subjects  submitted  and  adjudicated  upon  by 
the  arbitrators. — Whitmore  v.  Whitmore,  2  A'.  H,  R^,,  26.  Brickhouse 
T.  Hunter,  4  Hen,  Sf  Mun,  Report,  363.  Ligon  v.  Ford,  5  Munf,,  10. 
Bradt  v.  Wray  tt  Ux.,  2  Catnef '  Rep.,  96.  Treves  v.  Treves,  4  Mon, 
Rep.y  47. 

Where  a  principle  of  law  is  submitted  to  arbitration,  and  the  arbitra- 
tors award  upon  it,  the  award  is  binding,  notwithstanding  it  may  be  con- 
trary to  law. — Smith  v.  Smith,  4  Rand.  Rep,,  95.   ' 

An  award  has  the  same  efifect  as  the  verdict  of  a  jury,  and  no  more.— * 
Jhur  V.  Boyd,  1  Serg.  Sc  Rawle,  208.  Dixon^s  Lessee  v.  Morehead,  Mdi. 
Rep.,  21&  Calhoun^s  Lessee  v.  Dunning,  4  Doll.,  120.  Barlow  v.  Todd, 
3  Johns.  Rep,,  368.  Shepard  ▼.  Wairous,  3  Caines*  Rep.,  266.  Wheeler 
▼.  Vagkh^mghton,  13  Johns.  Rep.,  311.    Park  v.  Halsey,  2  Root^  100. 


OF  THE  LIEN  CREATED  BY  JUDGMENT. 

The  modem  doctrine  is,  that  not  merely  the  purchaser  of  goods 
mnst  know  of  the  judgment,  but,  knowing  of  the  judgment,  must  purchase 
with  the  view  and  purpose  of  defeating  the  creditor's  execution.  The 
question  of  fraud  depends  upQn  the  motive.     The  simple  fact  of  an  exe> 
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cation  lying  dormant  in  the  sheriff's  bands  for  a  year,  without  an  actual 
levy,  by  taking  inventory,  by  designation  or  otherwise,  will  not  constitute 
a  lien  as  against  a  bond  fide  purchaser. — Beats  t.  Gumey^  8  Jokna.  R^*^ 
446.     Bli$9  V.  Ball,  9  IM.,  132. 

1.  When  does  a  lien  by  judgment  conunence  upon  property  1 

The  judgment  becomes  a  lien  as  soon  as  docketed. — How  tt  Ux.^ 
1  Paige's  Chan.  Rtp.,  126.  White  v.  Carpenter,  2  Ibid.,  266.  Morris  ei 
al.  V.  Movoitt  d  aL,  2  /J.,  586.  Jackson  v.  Bradford,  4  WendelVs  Rep.,  619. 
Mower  et  Ux.  v.  Kipp,  2  Edw,  Cha.  Report,  165.  Little  v.  Harvy,  9  Wen^ 
dell,  157. 

There  are  exceptions  to  this.  In  Kentucky  a  judgment  is  not  a  lieh 
until  execution  is  sued  out  and  put  into  the  sheriff's  hapds,  and  there  is  no 
distinction  between  real  and  personal  property. — Laws  of  Ken.  Dig.,  1, 
513.  Tahb  v.  Harris,^  Bibb.,  29.  Daniel  v.  Cockpen's  Exrs.,  4  Bibb.^ 
532.     Bank  of  U.  S.  v.  Tyler,  4  Peters'  S.  C.  Rep.,  366. 

In  Louisiana  a  judgment  becomes  a  lien  only  from  the  time  it  is  record- 
ed in  the  office  for  the  recording  of  mortgages,  in  the  parish  where  the 
property  is  situated — Lou.  Code  of  Practice,  .Article  545.  Ingham  v. 
Thomas,  6  Lou.  Rep.,  82.     Williams  Y.Hallowhay,  \1  Id.,  516. 

In  Virgioia  the  lien  of  a  judgment  depends  upon  the  right  to.  sue  out 
execution. — Scriba  et  al.  v.  Deanes  et  al.,  1  Brock.  Rq^*,  166.  Bank  U.-S* 
y.  WinstonU  Ex.,  1  Brock.,  252. 

2.  What  is  the  effect  of  a  judgment  upon  an  estate  for  years  % 

A  judgment  is  no  lien  upon  an  estate  for  years. — Vredenburgh  ▼• 
Morris,  1  Johns.  Cases,^  223. 

3.  What  is  the  effect  of  a  judgment  upon  after  purchased  lands  1 

Lands  purchased  after  judgment  have  been  sometimes  held  as  not 
bound  by  the  judgment. — Roads  v.  Synims  et  al.,  1  Ham.  Ohio  Rep.,  281. 
Phelps  V.  Butler,  2  Ohio  Condens.  Rep.,  331.  Calhoun  v.  Snyder,  6  Binn., 
145.  But  the  better  opinion  is,  that  judgments  do  bind  after  acquired 
lands,  and  consequently  afiect  them  in  the  hands  of  a  purchaser. — J^iteher 
V.  Selim,  8  Serg.  Sr  Rawle,  440.  Ridgley  ▼.  Gartrell,  3  Har.  Sr  McHett., 
449.    Stow  T.  7V^,  15  Johns.  Rsp.,  464. 

One  in  possession  of  lands,  under  a  contract  of  purchase,  has  an  in- 
terest in  them  which  is  bound  by  judgment. — Jackson  v.  Parker,  9  Cow- 
en^s  Rep.,  73.    Kreisted  v.  Jlwry,  4  Pagers  Ch.  Rep.,  9. 

A  purchaser  at  a  sheriff's  sale  takes  the  land  without  the  incum 
brance  of  a  former  judgment,  unless  the  sale  be  made  subject  to  such 
judgment. — Commonwealth  v.  Alexander,  14  Serg.  £r  Rawle,  257.     Bank 
of  America  v.  FUzsimmons,  3  Binn.  Rep.,  358.    Sempte  v.  Burd,  7  Serg.  ^ 
Rawle,  200.    Sandford  v.  Roosa,  12  Johns.  Rep.^  162. 

The  lien  on  land  relates  back  to  the  commencement  of  the  term  at 
which  the  judgment  was  obtained. — The  Mokamk  Batik  v.  Aiwaier^  2 
Paige^s  Ch.  Rsp.,  54.    Mutual  Ins.  Co.  r.  Stewart^  Mun.  R^.,  53ft 
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4^  What  is  tl^.eflect  of  a  reTival  of  a  jadgment  by  scire  faciaa  ? 

It  creates  no  new  lien.  If  the  plaintiff  wishes  to  continue  his  Hen 
without  sale,  then  he  must  have  a  fresh  judgment  docketed.  So,  if  the 
plaintiff  levy  Afi^fa,  on  personal  property,  it  is  an  extinguishment  of  the 
nen  afterwards,  in  respect  to  the  lands  of  the  judgment  debtor. — Ex  parte 
Peru  Iron  Co^  7  Cawen^e  Rep,^  540.  Graff  v.  Kipp^  Ibid,  619.  Ex  panste 
Lawrence^  4  Cov>en^9  Rep^  417. 

5.  What  is  the,  effect  of  ftay.  of  execution  .as  regards  the  lien  \ 

In  Virginia,  a  judgment  with  a  stay  of  execution  creates  no 
lien  on  land  until  the  plaintiff  has  a  right  to  sujb  out  execution. — Scriboj 
Scropal  Sf  Sturman  v.  Deanes  et  a/.,  1  Brock,  Rep,,  166.  The  lien  of  a 
judgment  on  which  execution  is  stayed,  dates,  not  from  rendition  of  the 
judgment,  but  from  the  time  when  execution  may  be  sued  out. — Bank  of 
U.  S.  T.  Winston^s  Ex.,  2  Brock.  Rep.^  222. 

•A  stipulation  not  to  take  out  execution  against  the  body  or  personal 
property  of  the  defendant,  in  confessing  judgment,  does  not  prevent  the 
judgment  operating  as  a  lien  upon  his  real  estate. — Van  Rensselaer  v. 
TKt  SkeriJ^  of  Jllbany^  1  Cowen\  501. 

The  judgment  of  another  state,  regularly  obtained,  when  the  defend- 
ant had  been  served  with  process,  or  had  otherwise  appeared,  is  concln- 
siTjo  evidence  of  the  debt,  bat  the  defendant  must  have  had  due  notice,  or 
have  actually  appeared  to  give  validity  to  the  judgment  when  sued  on 
here.— -Patterson  v.  Mayjield's  Curator y  10  Lou.  Rep.y  220.  10  Ibid,  381. 
Morgan  v.  The  Poliee  Jury  ofPinni  Caup^Cy  11  Lou.  Rep.,  162.  Fontelet 
d  al.  r.  Sloo^  8  Lou.  Rep.,  294. 

The  correctness  of  a  judgment  rendered  in  another  stat^,  by  a  court  of 
competent  jurisdiction,  cannot  be  inquired  into  before  the  coarts  of  this. 
— Poole  V.  Brooks  J  10  Lot*.*  Rep.^  18.  Tipton  v.  MajHieWs  Citrator,  10 
Lou,  Rep.y  193.  MMs  v.  Duryee^  7  Cranchj  481.  Thomas  v.  Robinson, 
3  WtnddL  267. 

6.  What  effect  will  a  judgment  have  upon  the  rights  of  a  garnishee 
whose  debt  to  the  jadgment  debtor  is  not  yet  due  % 

The  attaching  creditor  cannot  acquire  greater  rights  against  the 
garnishee,  than  the  debtor  himself  possesses. — Okey  et  al*  y,Miss>  4r  «^/a. 
Railroad  Co.j  IS  Lou.  Ryf.,  510. 


OF  RELIEF  IN  EQUITY. 

1.  What  is  the  rule  as  to  the  power  of  a  court  of  equity  to  grant  relief 
against  a  judgment  at  law  1 

That  a  court  of  equity  h^s  power  to  grant  relief  against  deeds  and 
judgments,  nbt  only  trhen  obtamed  by  fraud  and  imposition,  but  also  when 
reg^marly  obtained,  if  there  are  circumstances  of  extraordinary  hardship 
or  great  inade<|aacy  of  consideration.    Biit  the  court  yrill  not  go  behind 


5M  JUDGBfENT. 


record  to  inquire  by  wBat  means  the  judgment  was  obtained  at  law.— 
Donald  v.  Xelson^  2  Cowen's  Rep.^  193.      Winchester  r.  Jackson  if 


tbe 

McDonald 

Evans,  3  Hayw.  Rep.,  305.    2  Verni^  Rep.,  146.     1  Ves.  Jun.,  133.    14 

Ves,,  31.    fifcA.  *  Lef.  201.     1  Co//«c/«  Jwr.,  23.  1  Woodes,  166.     3  Black. 

Com.,  54.    Par&e'*  ^w.  Chan^  80.    /far.  Law?  2Vflct»,  321.    4  JReeve'i 

i^if.  o/  Law,  370.     3  Swonjt.,  24. 

A  decree  in  chancery  is  equally  conclusive  as  a  judgment  at  law,  and 
in  cases  of  concurrent  jurisdiction,  the  court  first  having  jurisdiction  must 
determine  it. — Hopkms  v.  Lee,  6  Wheaion,  109.  Wintingham  v.  Win- 
tingham,  20  Johns.,  295.  Scriba  et  al.  v.  Deanes  et  al.,  1  Brock.  Rep.^ 
166. 

A  judgment  entered  against  the  sheriff  under  a  mistaken  opinion  of 
the  clerk,  that  the  bail  piece  was  insufficient,  the  counsel  havbg  agreed 
that  it  might  be  filed,  is  relievable  against  in  equity.— 1  Wash.  Rep.,  254. 

A  court  of  equity  has  jurisdiction  to  relieve  against  a  ^ming  debt, 
although  the  party  has  failed  to  defend  himself  at  law  and  gives  no  good 
reason  for  such  failure. — Skipvnth  v.  Strother,  3  Rand.  Rep.,  214.  GilL 
V.  Webbe's  Jldmin.,  4  Mon.,  299.     day  v.  Fry,  3  Bibb.,  248. 

Belief  will  be  granted  in  equity,  on  the  ground  of  the  concealment  of 
material  fac\B,  by  a  party,  in  consequence  of  which  he  recovered  at  law. 
Fish  V.  Lane,  2  Hayward*s  Rep.,  342. 

In  a  case  which  involves  trust  and  confidence,  in  which  it  appears 
reasonable  to  allow  the  complainant  the  benefit  of  the  defendant's  oath, 
relief  may  be  given  in  equity,  although  the  party  neglected  to  make  the 
proper  defence  at  law. — Spencer  v.  WiUon,  4  JHunf.  R^.,  130. 

But  after  a  fair  and  full  trial  at  law,  equity  cannot  relieve,  except  the 
defence  is  of  an  equitable  nature. — Overton  v.  Searcy,  Cook's  Report,  36. 
Winthrop  v.  Lane,  3  Dessau.,  323.  Gatlin  v.  Kirkpatrick,  1  Car.  Law  Rep.^ 
534.    Apfleton  v.  Harwell,  Cook^s  Rep.,  242. 

And  m  all  cases,  in  order  to  induce  a  court  of  equity  to  relieve  against 
a  judgment  at  law,  it  should  appear  that  justice  requires  its  interposition^ 
and  that  the  party  was  prevented  from  obtaining  it  by  the  legal  forms 
of  pleading  or  by  some  fraud  or  mistake.^ — Kinkaid  v.  Cunningham,  2 
Jifunf.  Rep.,  1.  Fwuhu  ▼.  Ltt^  4  Call,  270.  Click  v.  Gillespie,  4  Hay- 
wood*s  Rep.^  7. 

Where  one  obligation  forms  the  consideration  to  another,  and  one  of 
the  parties  without  performing,  removes  from  the  state,  having  assigned 
the  obligation  to  him,  the  other  party  may  be  relieved  in  equity  against  a 
judgment  recovered  by  the  assignee*— »^/tfrf<^^«  v.  Bimey,  7  Monroe^ 
345. 

The  obligor  in  a  penal  bond  may  confess  judgment,  and  then  resort 
to  equity  for  relief  against  all  above  what  ought  to  have  been  assesaed 
for  a  breach  of  the  condition.*?— BiiniAam  v.  Gentrys,  4  J^onroe,  355. 

2.  What  is  it  necessary  for  a  purchaser  to  show,  in  order  to  entitle  him 
to  relief  in  equity  against  a  judgment  at  law,  on  the  ground  o£  a  defect  in 
the  vendor^s  title  to  the  land  % 

He  must  prove  an  actual  eviction,  or  superior  title  in  some  other  pes- 
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•on  f  it  18  not  enough  merely  to  allege  such  defect  or  want  ot  title. — Jtanoeif 
V,  LevoU,  4  Hen.  fy  Munf,,  390.     Gourlland  v.  Wright^  5  Munf.j  295. 

Equity  will  not  relieve  against  a  judgment  on  a  forthcoming  bond,  on 
the  ground  that  the  hond  was  forfeited  in  consequence  of  a  slave  having 
run  away,  who  by  the  condition  was  to  be  forthcomings— Co/e  v.  Fen- 
wtck^  1  Gilmer' 9  Rep,^  134. 

Where  there  are  two  judgments,  and  a  surety,  bound  by  the  elder, 
pays  it  off,  equity  will  substitute  him  in  place  of  the  creditor  whose  debt ' 
hehas  paid,  and  give  him  the  benefit  of  his  lien.  The  equity  of  the 
surety  is  superior  to  that  of  the  second  incumbrancer. — Waaa  v.  Kincey 
et  Ux^  3  Leigh.y  293.  3  Donahs  Ky.  Rep.^  611.  Bixon^s  .Administrator 
V.  CampML 

3.  Is  the  interest  of  a  mortgage  vendible  under  execution  1 

It  is  not. — 1  Dana*s  Ky.  Rep.^  24.     Cooper  etc,  v.  Martin  etc. 

Junior  incumbrancers,  known  to  the  senior  mortgagee,  should  be 
parties  to  his  bill  for  a  foreclosure. — 1  Ibid.,  25.    Ibid. 

The  holder  of  the  junior  mortgage,  or  incumbrance,  or  of  the  equity 
of  redemption,  is  not  bound  by  a  decree  of  foreclosure,  to  which  he  was 
no  party,  and  will  be  allowed  to  redeem  the  estate,  although  the  senior 
mortgagee  had  no  notice  of  such  claim. — 1  Ibid.^  95.     Ibid. 

Junior  mortgagee,  made  party  to  the  bill  of  the  elder,  for  foreclosure, 
and  failing  to  defend,  will  be  barred.—-!  /&.,  27.    lb. 

A  mortgage  to  one  of  several  sureties,  avails  them  nothing.— 1  Ibid^ 
28.    Ihid. 


ARREST  OF  JIJfDGMEN  T. 

1.  What  is  the  invariable  rule  in  regard  to  the  arrest  of  judgment  1 

That  whatever  is  alleged  in  arrest  of  judgment  must  be  such  matter 
as  would  have  been,  upon  demurrer,  sufficient  to  overturn  the  action  or 
plea.  But  the  rule  wiU  not  hold  e  contefao^  that  every^ing  that  may  be 
aUeged  as  cause  of  demurrer,  will  be  good  iii  ttrrest  of  judgment. — 2  Tom- 
ikfa  Dictionaryy  292. 

3.  What  is  the  eifl^t  of  arrestmg  a  jud^ent  1 

It  18  the  same  as  quashing  an  indictment  before  trial. — The  People 
r.  CarhomSj  13  Johns*  Rep.,  141. 

The  arresting  of  judgment  upon  an  indictment  for  felony,  is  not  a 
Iwr  to  a  second  indictment  for  the  same  ofTence,  although  the  second  in- 
dictment is  precisely  similar  to  the  fitst. — Ibid. 

A  judgment  in  a  criminal  cause  cannot  be  arrested  for  a  variance  be- 
tween the  indictment  and  the  proof. — The  People  v.  Onondaga  Sess..  1 
Wendell,  296. 

A  judgment  in  an  action  of  slaiider,  for  charging  the  plaintiff  with 
altering  a  note,  will  not  be  arrested,  because  the  pmintiff  avers  in  his  dee 
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laration.  that  the  note  charged  to  he  altered  is  a  true  note ;  such  averment 
heing  equivalent  to  the  ordinary  averment  of  innocence  of  the  crime  im- 
puted.^— Harman  v.  Carrington,  8  Wendell^  488. 

After  a  verdict  has  been  recorded  it  may  he  set  aside,  if  the  court, 
jn  making  the  proper  inquiries  of  the  jury,  shall  ascertain  that  it  is  founded 
upon  an  illegal  principle,  or  if  the  jury  did  not  agree  upon  any  one 
ground. — Don  v.  FennOj  12  Pick.  Rep,^  525. 

3.  May  a  judgment  be  arrested  for  a  fault  in  the  issue,  where  the 
pleadings  kre  otherwise  correct  1 

It  may.  Thus,  if  the  issue  be  immaterial,  so  that  the  court  cannot 
discover,  from  the  finding  upon  it,  for  which  party  judgment  ought  to  be 
given,  judgment  will  be  arrested.  But  generally,  in  such  case,  a  replead- 
er will  be  awarded,  except,  it  seems,  it  will  not  be  awarded  to  a  party  who 
tenders  an  immaterial  issue. — Crane  v.  JSTewell  d  al.^  2  Pick.  Rep.^  322. 
GouliTs  PL,  506.     8  Bing,  Rep.,  435. 

4.  What  is  the  rule  where  one  of  the  counts  in  the  dechiration  is  bad, 
and  a  verdict  be  given  generally  1 

The  rule  is  well  settled,  in  case  of  a  verdict,  and  general  damages, 
when  one  count  is  bad  in  substance,  that  the  judgment  muet  be  revers- 
ed, except  where  it  can  be  amended  by  the  certificate  of  the  judge,  so  as 
to  show  that  the  damages  were  assessed  on  the  good  counts  alone. — 
Drydtn  v.  Dryden,  9  Pick.  Rep.,  546.  Chandler  v.  Hart,  10  Wendell, 
487.     5  Greenlf.  Rep,,  446. 

In  criminal  cakes,  one  good  count  is  sufficient  to  support  a  general 
verdict  of  guilty. — The  People  v.  Ciuting,  1  Johns.  Rep.,  322. 

A  declaration  which  sets  out  a  defective  title  is  not  cured  by  a  ver- 
dict. The  general  rule  is,  tha't  if  in  the  count  there  appears  to  be  a  good 
title  to  make  the  demand,  which  is  defectively  set  out,  the  verdict  may 
cure  the  defect.  But  a  verdict  will  not  cure  a  bad  title.  Moore  v.  Bob- 
well,  5  Mass.  Rep.,  306. 

If  an  absolute  judgment  be  rendered  when  the  petition  prays  only  for 
a  conditional  one,  it  is  good  ground  for  a  reversal. — Sprtgg  v.  Seaman, 
6  Lou.  Rep.,  66. 

Where  the  judgment  of  a  court  admits  of  two  constructions,  that 
one  will  be  adopted  which  the  court  should  have  rendered  on  the  facts 
and  law  of  the   case. — Trepagnier  v.  Williams,  4  Lou.  Rep.,  100. 

The  extra-judicial  finding  of  the  jury  will  not  vitiate.  As  where 
they  find  the  whole  issue  and  more,  the  latter  will  be  considered  surplus- 
age.— Bacon  v.  Callender,  6  Mass.  Rep.,  304. 

A  plaintiff  may  remit  the  surplus  damages  \  and  in  some  cases  the 
record  may  be  sent  back  for  that  purpose.  So  he  may  enter  a  nolle prosC' 
qui  as  to  part  of  the  counts,  even  after  judgment  is  entered. — Chichester 
V.  Cande,  6  tJowen,  40.  Spackman  v.  Byers,  6  Sergeant  ^  Rawle,  385. 
Mead  et  al.  v.  Buckner,  'Z  Lou.  Rep.,  286. 

A  judgment  rendered  in  a  suit  cures  all  previous  irreguJarities  there- 
in, in  relation  to  all  parties  who  had  no  complete  and  vested  rights  in  the 
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subject-matter  of  the  suit  at  the  time  the  judgment  was  rendered. — Coxe 
▼.  Whitey  2  Lou.  Rep.^  424. 

When  an  act  creating  an  .offence  is  repealed^  even  after  judgment  in 
the  inferior  courts,  the  judgment  must  be  reversed,  if  it  iias  not  been 
affirmed  before  the  repeal.  It  is  otherwise  when  the  remedy  only  is 
changed  by  the  new  law. — State  v.  Johnson^  12  Lou.  /?«p.,  547. 

The  damage  may  be  inserted  in  the  verdict  after  the  jury  have  sep- 
arated ;  but  the  record  cannot  be  amended  after  the  term.  The  court 
will  amend  a  mistake  of  the  clerk  in  assessing  damages,  after  the  term. — 
Lee  V.  Curtiss^  17  Johns,  Reports^  86.  Beekman  v.  BemiSy  7  Cowm,  29. 
Chamberlain  v.  Crane^  4  New  Hamp.  Reports,  115.  Atkins  v.  Sawyer ,  1 
Pickering,  353. 

WHEN  A  JUDGMENT   WILL  OPEEATE  AS  A  BAR  TO 
AN  ACTION   FOR   THE   SAME   CAUSE. 

1.  What  is  the  general  rule  as  to  when  a  judgrment  will  be  a  bar  to  a 
subsequent  action  1 

The  general  rule  is :  1.  That  the  judgment  o{  a  court  of  concurrent 
jurisdiction  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence  oon- 
ciusive  between  the  same  parties,  upon  the  same  matter  directly  in  ques- 
tion in  another  court :  2.  That  the  judgment  of  a  court  of  exclusive 
jurisdiction  directly  upon  the  point,  is,  in  the  like  manner,  conclusive 
upon  the  same  matter,  between  the  same  parties  coming  incidentally  in 
question,  in  another  court. 

But,  neither  the  judgment  of  a  concurrent  nor  exclusive  jurisdictioii,. 
is  evidence  of  any  matter  which  came  collaterally  in  question,  though 
within  ^heir  jurisdiction ;  nor  of  any  matter  incidentally  cognizable ;  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judgment. — Bradahaw 
V.  Heaih,  13  Wendell,  419. 

Where  the  former  judgment  has  not  been  rendered  upon^the  merits, 
isene  may  be  taken  upon  the  fact,  the  judgment  being  pleaded  in  bar  \ 
and  on  the  trial  of  such  issue,  evidence  will  be  admitted  to  show  what 
passed  on  the  former  trial. — Jackson  >y,  Swartout,  8  Johns.  Rep.,  383. 

[See  Res  Judicata,  Post.] 

OF  DISCHARGE   OF  JUDGMENTS. 
1.  What  will  amount  to  a  discharge  of  a  judgment  % 

A  levy  on  personal  property  to  an  amount  sufficient  to  satisfy  the 
judgment  is,  per  se,  a  discharge. — Jackson  v.  Brown,  7  Cowen^s  Rep.,  18. 
Ex  parte  Lawrence,  4  Cowen^s  Rep.,  417.  Ladd  v.  Blunt^  4  Mass.  Rep^ 
403.     Hout  V.  Hudson,  12  Johns.  Rep.,  207. 

A  judgment  before  a  justice  of  the  peace,  upon  a  judgment  before 
another,  does  not  extinguish  the  judgment  first  obtained.— JJnigg;^  v^ 
Thompson  et  al.,  20  Johns.  Rep.,  294. 
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After  a  lapse  of  twenty  years,  a  judgment  is  presumed  to  be  satisfied 
— Cope  V.  HumphreySy  14*  Serg.  4"  Rawhy  15. 

Although  a  levy  under  an  execution  on  property,  suj£cient  to  satisfy 
the  same,  is  ordinarily  a  satisfaction  of  the  judgment,  yet  it  is  not  so 
when  the  property  is  fraudulently  withdrawn  by  the  defendant  from  the 
possession  of  the  officer. — Mickles  d  al,  v.  HoskinSj  1 1  Wendell,  125. 

Where,  on  an  execution  in  an  action  of  debt  on  judgment,  sujfficient 
is  levied  to  satisfy  the  original  judgment,  the  plaintiff  must  apply  the 
money  levied  in  satisfaction  of  such  judgment,  although  there  be  not 
enough  to  discharge  the  costs  as  well  as  the  debts  recovered  in  the 
second  judgment .-^/farvcy  v.  Wood^  5  Wendell^  221. 

A  levy  on  a  sufficient  personal  property  to  satisfy  a  judgment,  though 
the  execution  be  returned  unsatisfied,  by  the  direction  of  the  plaintifi^*,  or 
the.  assignee  of  the  judgment,  extinguishes  the  judgment ;  and  a  sale  of 
lands  under  a  subsequent  execution  thereon,  is  void. — Jackson  v.  Bowen^ 
7  Coweny  13.     Ex  parte  Lawrencej  4  Cowen^  417. 

Where  a  sufilcient  levy  is  once  made,  the  sheriff  cannot  make  a 
second  levy. — Hoyt  v.  Hudson^  12  Johns.  Rep.y  288.  Ontario  Bank  v. 
Halleti,  8  CoweUy  192.     Flagg  v.  Dryden,  7  Pick.  Rep.y  52. 

A  discharge  of  the  debtor  from  arrest  on  execution,  extinguishes  the 
-  judgment,  and,  though  the  discharge  be  after  judgment,  against  the  bail, 
he  is  also  discharged. — Lathrop  v,  BriggSy  8  Cowen^  171.  Craig  v.  Tur- 
ner,  6  Johns.  Rep.y  51.     Lewis  v.  Garnagey  1  Pick.  Rep.,  347. 

Where  the  property  of  the  defendant,  sold  under  execution,  brings  a 
sum  equal  to  or  greater  than  the  amount  of  the  judgment,  the  plaintiS*  in 
such  judgment  can  no  longer  be  considered  as  a  judgment  creditor. — 
Forsyth  v.  Clarky  3  Wendell,  634. 

2.  What  is  the  rule  as  to  the  sheriff's  right  to  sell  property  for\he  pur- 
port of  collecting  his  fees,  after  notice  that  the  judgment  has  been  satis- 
fied t 

,  .  That  he  has  no  right  to  sell ;  he  must  look  to  the'  plaintiff  or  his 
attorney  for  them.*-— JacAcsbn  v.  ^ndersony  4  Wendelly  474. 

A  justice  who  issaes  a  second  execution,  after  the  first  has  been  sat- 
isfied, will  be  held  a  trespasser,  though  the  second  execution  was  issued 
through  the  false  representation  of  the  plaintiff,  that  the  first  was  lost. — 
Lewis  V.  Palmer,  6  Wendell,  368. 

An  execution  issued  upon  a  judgment  which  has  teen  satisfied,  is 
absolutely  void,  so  that  a  purchaser  under  it  acquires  no  titlQ, — Jackson 
▼.  Cadioul,  1  Cowen,  602.  Woodcock  v.  Bennett,  Ibid,,  711.  Jackson  v. 
jSnderson^  4  Wendell,  474.    Swan  v»  Saddiemirey  8  Wendell,  681. 

A  judgment  is  the  highest  evidence  of  debt,  and  the  title  merges  in 
the  judgment  j  but  prQof  of  its  discharge  may  be  made  by  presomptiVe 
evidence,  as  well  as  by  positive  proof. — ^bat  v.  Buigson,  9  Lou,  Rep,  418 
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JURISDICTION. 

1.  What  is  meant  by  jurisdiction  1 

It  means  the  power  of  him  who  has  the  right  to  judge  ;  or  sometimes 
that  word  means  also  the  space  or  extent  of  country  over  which  the  judge 
is  entitled  to  exercise  that  power. — Lou»  Code  of  Practice,  art,  76.  1  Jf, 
S.  Mar.  Rep.,  704.     3  lb.  91. 

Jurisdiction  is  the  power  to  hear  and  detetmine  the  subject  matter  in 
controversy  between  parties  to  a  suit ;  to  adjudicate  or  exercise  any  judi- 
cial power  over  them. — Rhode  Island  v.  Mass.,  12  Peters^  S>  C.  Reports, 
657. 

2.  How  is  jurisdiction  primarily  divided  1 
-  Into  civil  and  criminal  jurisdiction. 

3.  What  is  comprehended  under  civil  jurisdiction  % 

It  extends  to  all  civil  matters,  and  criminal  jurisdiction  comprises 
whatever  relates  to^  crimes  and  misdemeanors.: — Lou,  Code  of  Practice, 
mrt.  80. 

4w  What  is  meant  by  degrees  of  jurisdiction  t 

The  different  tribunals  before  which  a  suit  may  be  successively 
pleaded,  and  the-  rules  established  for  proceeding  in  an  inferior  jurisdic* 
tion  previous  to  taking  the  suit  before  a  superior  jurisdiction. — Wood*a 
Civil  Law,  lib.  4>,  ch.  1,  p.  292. 

5.  What  is  meant  by  general  jurisdiction  1 

Judges  having  general  jurisdiction  are  those  who,  in  virtue  of  the 
law,  take  cognizance  in  all  matters  but  such  as  are  specially  excepted 
from  their  jurisdiction. 

Judges  having  special  jurisdiction  are  such  as  have  an  exclusive 
jurisdiction  in  eertain  cases  pointed  out  by  law. — Lou.  Code  of  Practice, 
art.%1. 

In  matters  of  jurisdiction,  the  right  given  to  a  judge  to  take  cogni- 
zance of  eertain  causes  is  termed  competency. 

JURISDICTION  OF  THE  FEDERAL  COURTS. 

The  judiciary  power  of  the  United  States  is  granted,  or  rather  limited, 
fay  the  3d  article  of  the  constitution,  of  which  sec.  1st  declares  that  the  ju- 
dicial power  of  the  United  States  shall  be  vested  in  one  supreme  court, 
asd  such  inferior  courts  as  Congress  may,  from  time  to  time,  ordain  and 
establish.     By  section  2d,  it  is  declared  that  the  judicial  power  shall 
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extend  to  all  cases  in  law  and  equity,  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shall  he  made,  un- 
der their  authority  ;  the  cases  affecting  amhassadors,  or  other  public  min- 
isters, and  consuls  ^  to  all  cases  of  admiralty  and  maritime  jurisdiction ; 
to  all  controversies  to  which  the  United  States  shall  be  a  party  ;  to  con* 
troversies  between  two  or  more  states  ;  between  a  state  and  citizens  of 
another  state ;  between  citizens  of  different  states ;  between  citizens  of 
the<same  state,  claiming  lands  under  grants  of  different  states,  and  be- 
tween a  state  and  the  citiziens  thereof,'  and  foreign  states'  citizens  or  sub- 
jects. By  an  amendment  of  the  constitution,  adopted  February  5,  1798, 
it  is  declared  that  the  judicial  powers  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  at  law  or  equity,  commenced  or  prosecut- 
ed against  one  of  the  United  States  by  citizens  of  the  United  States,  or 
citizens  or  subjects  of  any  foreign  state.  This  amendment  does  not  apply 
to  controversies  between  two  or  more  states,  or  between  a  state  and  for- 
eign states,  or  suits  brought  by  a  state  against  citizens  of  a  different  state. 
But  a  state  cannot,  in  any  case,  go  into  the  courts  of  the  United  States  to 
enforce  its  own  penal  laws. — JVcto  York  v.  Connecticut^  4  DalL^  3.  Co- 
hens V,  Virginiay  6  Wheat.,  399, 

7th  Article  of  Amendments  of  the  Constitution  provides  that,  in  suits 
at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved  ;  and  no  fact  tri«d  by 
a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law. 

OF  THE  JURISDICTION  OF  THE  SUPREME  COURT  OF 

THE  UNITED  STATES. 

1.  In  what  cases  has  the  supreme  court  original  jurisdiction! 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  con 
Buls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme  court  shaU 
have  original  jurisdiction. — Const.,  Art.  3,  Sec.  2.     Towler  v.  Lindsey,  3 
Do//.,  411. 

The  original  jurisdiction  of  the  supreme  court  is  very  limited,  and  it 
has  been  decided  that  Congress  has  no  power  to  extend  it. — Marbury  v. 
yMadison,  I  Cranch,  137.     1  Kent's  Com.,  314. 

The  Cherokee  nation  of  Indians  are  not  a  state  within  this  provision, 
and  therefore  the  supreme  court  has  not  jurisdiction  in  the  matter  of  a 
bill  filed  by  that  nation  against  the  state  of  Georgia,  praying  for  an  injunc- 
tion to  prevent  the  execution  of  certain  laws  passed  by  the  state  of  Geor- 
gia, relative  to  lands  within  the  boundaries  of  the  lands  of  the  Cherokee 
nation. — The  Cherokee  nation  v.  State  of  Georgia,  4  Peters^  S.  C.  Rep.,  1. 

2.  In  what  cases  has  the  supreme  court  exclusive  jurisdiction  % 

By  the  act  of  24th  September,  1789  (known  as  the  Judicial  Act), 
sec.  13,  the  supreme  court  shall  have  exclusive  jurisdiction  of  all  con- 
troversies of  a  civil  nature,  where  a  state  is  a  party,  except  between  a 
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State  and  its  citizens ;  and  except  also  between  a  state  and  citizens  of 
other  states  ;  or  aliens  ;  in  which  latter  case,  it  shall  have  original,  but  not 
exclusive  jurisdiction.  And  shall  have,  exclusively,  all  such  jurisdiction 
o(  suits  or  proceedings  against  ambassadors  or  other  public  ministers,  or 
their  domestics  or  domestic  servants,  as  a  court  of  law  can  have  or  exer- 
cise consistently  with  the  law  of  nations. 

3.  To  what  course  does  the  practice  in  the  supreme  court  conform  1 

At  August  term,  1792,  the  court  ruled,  that  they  considered  the 
practice  of  the  King's  Bench  and  Chancery  in  England,  as  affording  out- 
lines for  the  practice  of  this  court ;  and  that  they  would  from  time  to 
time  make  such  alterations  therein  as  circumstances  might  render  neces* 
sary. — 4-  Ball.,  339. 

The  Act  of  March  2,  1793,  sec.  7,  provider,  that  it  shall  be  lawful 
for  the  several  courts  of  the  United  States,  from  time  to  time,  as  oc- 
casion may  require,  to  make  rules  and  orders  for  their  respective  courts, 
directing  the  returning  of  writs  and  processes,  the  filing  of  declarations 
and  other  pleadings,  the  taking  of  rules,  the  entering  and  making  of  judg^ 
ments  by  default,  and  other  matters  in  the  vacation — and  otherwise,  in  a 
manner  not  repugnant  to  the  laws  of  the  United  States,  to  regulate  the 
practice  of  the  said  courts  respectively,  as  shall  be  fit  and  necessary  for 
the  advancement  of  justice,  and  especially  to  that  end,  to  prevent  delay  in 
proceedings. 

4.  What  is  the  rule  as  to  the  authority  of  the  supreme  court  to  declare 
a  state  law  void,  on  account  of  its  collision  with  the  state  constitution  1 

It  has  been  decided  that  it  has  no  such  authority.  The  case  is  not 
embraced  in  the  Judiciary  Act. — Jackson  v.  Lamphire^  3  Peters^  S,  C.  Re- 
port*,  288. 

5.  How  may  process  be  served  upon  a  state  % 

It  has  been  held  that  the  delivery  of  the  writ  to  the  Governor  and 
Attorney-General  is  good  service. — Ckiskolm  v.  Georgia,  2  DalLj  419. 
Hygtr  V.  South  Carolina^  3  lb,  339.  JVew  Jersey  v.  JVw  York^  5  Peters^ 
S.  C.  K«p.,  284. 

6.  How  may  a  state  appear  % 

By  her  Attorney-General,  or  a  special  solicitor  \  and  a  demurrer  sign- 
ed by  the  Attorney-Ueneral  of  a  state,  as  such,  is  an  answer  and  appear- 
ance for  the  state. — Jfew  Jersey  v.  JVcir  Yorky  6.  Peters^  S.  C.  Rep^,  327. 

7.  Upon  what  does  the  appellate  jurisdiction  of  the  supreme  court  de- 
pend! 

Upon  the  third  article  of  the  constitution,  sec.  2,  which  provides  that 
in  all  the  cases  aforementioned,  the  supreme  court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and  under  such 
regulations,  as  Congress  shall  make. 
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In  the  constTLction  of  this  clause  it  has  heen  held,  that  it  vests  in 
the  supreme  court  an  appellate  jurisdiction,  in  all  cases  where  original 
jurisdiction  is  given  to  the  inferior  courts,  with  only  such  exceptions,  and 
under  such  regulations  as  Congress  may  make. — Wilson  v.  Mason^  1 
Cranch^  22.  Serg.'*s  Const,  LaWj  33.  The  appellate  jurisdiction  of  the 
supreme  court  exists  only  in  those  cases  in  which  it  is  affirmatively  given. 
— .IVwcari  V.  Dauchy^  3  Da//.,  321.  Clark  v.  Bazadont^  1  Cranch,  212. 
In  the  last  case  it  was  urged  that  the  judicial  power  extended  to  all  cases 
under  the  constitution,  and  that  where  the  supreme  court  had  not  original, 
it  had  appellate  jurisdiction,  with  such  exceptions  and  regulations  as 
Congress  should  make  ;  and  that  the  appellate  power  was  derived  from 
the  constitution,  and  must  he  full  and  complete,  in  all  cases  appertaining 
to  the  federal  judiciary,  where  Congress  had  not  hy  kw  interfered  and 
controlled  it  hy  exceptions  and  regulations.  The  court,  however,  adhered 
to  the  doctrine  which  they  had  hefore  laid  down,  and  proceeded  upon  the 
principle  that,  though  the  appellate  powers  of  the  court  were  given  by  thA 
constitution,  they  were  limited  entirely  by  the  judiciary  statutes,  which 
^re  to  be  understood  as  making  exceptions  to  the  appellate  jurisdiction  of 
the  court,  and  to  imply  a  negative  in  the  exercise  of  such  power,  in  every 
case  but  those  in  which  it  is  affirmatively  given  and  described  by  statute. 
— Durousseau  v.  The  United  States^  6  Cranch^  307.  United  States  v. 
Moore,  3  Ihid^  159.  Ex  parte  Kearney,  7  Wheaton,  38.  Ex  parte  T. 
Watkins,  7  Peters'  S.  C.  Rep.,  568. 

A  writ  of  error  does  not  lie  to  remove  a  civil  cause  from  the  circuit 
court  to  the  supreme  court,  which  has  been  carried  to  the  circuit  court 
from  the  district  court,  by  writ  of  error. — United  States  v.  Goodwi^  7 
Crunch,  108.  United  States  v.  Gordon,  7  Cranch,  287.  UnUed  States 
V.  Tenbrock,  2  Wheaton,  248.  Unit^  States  v.  Barker^  2  Wheaton,  395. 
Wiscart  v.  Dauchy,  4  DalL,  321- 

8.  What  is  the  rule  as  to  the  appellate  jurisdiction  of  the  supreme  court 
in  criminal  m^t^rs  1 . 

That  no  writ  of  error  lies  from  the  supreme  court  to  the  circuit  court 
in  criminal  cases^-r-JAe  United  States  v*  Moore,  3  Cranch,  159.  United 
States  V.  La  Vengeance,  3  DalL,  297.  The  only  mode  in  which  such  cases 
can'  be  removed  is,  by  certificate  that  the  opinions  of  the  judges  are  op- 
posed.— Ex  parte  Kearney,  7  Wheaton,  42. 

9.  What  is  pjovided  in  regard  to  the  appellate  jurisdiction  of  the  8U« 
preme  court  of  the  United  States,  over  judgments  of  the  state  courts  % 

The  25th  sec.  of  the  ^udiciary  Act  of  1789  provides,  that  a  final 
judgment  or  dcicree  in  any  suit,  in  the  highest  court  of  law  or  equity  of  a 
state  in  which  a  decision  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute,  or  of  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity ;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  authority  exercised  under  any  state, 
on  the  groun^  of  being  repugnant  to  the  constitution,  treaties,  or  (aws  of 
the  United  States,  and  the  decision  is  in  favor  of  such  their  validity  :  of 
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where  is  drawn  m  question  the  construction  of  any  clause  of  the  constitu- 
tion, or  of  a  treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege  or  exemption, 
specially  set  up  or  claimed  by  either  party,  under  such'clauses  of  the  said 
constitution,  treaty,  statute  or  commission,  may  be  re-examined  and  re* 
versed  or  affirmed  in  the  supreme  court  of  the  United  States,  upon  a  writ  of 
error,  the  citation  being  signed  by  the  chief  justice  or  judge,  or  chancellor 
of  the  court  rendering  or  passing  the  judgment  or  decree  complained  of,  or 
by  a  justice  of  the  supreme  court  of  the  United  States,.in  the  same  manner 
and  under  the  same  regulations,  and  the  writ  shall  have  the  same  eiiect  as 
if  the  judgment  or  decree  complained  of  had  been  rendered  or  passed  in  a 
circuit  court ;  and  the  proceeding  upon  the  reyersal  shall  also  be  the  same, 
except  that  the  supreme  court,  instead  of  remanding  the  cause  for  final  de- 
cision,  as  before  provided,  may  at  their  discretion,  if  the  cause  shall  have 
been  once  before  remanded,  proceed  to  a  final  decision  of  the  same,  and 
award  execution.  But  no  other  error  shall  be  assigned  or  regarded  as  a 
ground  of  reversal,  in  any  such  case  as  aforesaid,  than  such  as  appears  on  the 
&ee  of  the  record,  and  immediately  respects  the  before-mentioned  ques- 
tions of  validity  or  construction  of  the  said  constituti^,  treaties,  statutes, 
commissions,  or  authorities,  in  dispute. — MUlpr  v.  J{%cholls,  4  Wktaton^ 
31 1.  Craig  v.  Missouri^  4  Ftttrr  S,  C  Rep.,  410.  Holmes  v.  Jenniaon, 
14  Ib^  540. 

In  the  interpretation  of  this  section  of  the  act  of  1789,  it  has  boe^n 
uniformly  held,  that  to  give  this  court  apoellate  jurisdiction,  two  things 
should  have  occurred  and  be  apparent  in  me -record  ;  first,  that  some  one 
of  the  questions  stated  in  the  section  did  arise  in  the  court  below  ;  and 
secondly,  that  a  decision  was  actually  made  thereon  by  the  same  court, 
in  the  manner  required  by  the  section.  If  both  of  these  do  not  appear  on 
the  record,  the  appellate  jurisdiction  fails.  It  is  not  sufficient  to  show  that 
such  a  question  might  have  occurred,  or  such  a  decision  might  have  been 
made,  in  the  court  below.  It  must  be  demonstrated  that  they  did  exist, 
and  were  made.  The  principal,  perhaps  the  only  important  difficulty, 
which  has  ever  been  felt  by  the  court,  has  been  in  ascertaining  in  particu- 
lar cases  whether  these  matters  (the  question  and  decision)  were  apparent 
on  the  record.  And*  here  the  doctrine  of  the  court  has  been,  that  it  is  not 
indispensable  that  it  should  appear  on  the  record,  in  ioHdem  verbis,  or  by 
direct  and  positive  statement,  that  the  question  was  made  and  the  deci- 
sion given  by  the  court  below  on  the  very  point ;  but  that  it  is  sufficient, 
if  it  is  clear  from  the  facts  stated,  by  just  and  necessary  inference,  that 
the  question  was  made,  and  that  the  court  below  must,  m  order  to  have 
arrived  at  the  judgment  pronounced  by  it,  have  come  to  the  very  deci- 
sion of  that  question  as  indispensable  to  that  judgment. 

Although  this  has  been  the  eourse  of  the  decisions  in  this  court,  as 
to  the  extent  and  exercise  of  its  appellate  jurisdiction  over  the  judgments 
and  decrees  of  state  courts  ;  yet  it  is  apparent  from  the  arguments  on  the 
present  occasion,  as  well  as  from  those  which  have  been  addressed  to  us 
on  several  other  late  occasions,  that  a  difiTerent  impression  exists  at  the 
bar  ;  and  that  it  has  been  supposed  that  a  moch  wider  latitu  h^  of  inter- 
pretation of  the  25th  section  of  the  judiciary  act  of  17Sl\  has  been 
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adopted  by  the  court.  To  correct,  at  least  as  far  as  in  us  lies,  this  mia- 
taken  notion,  we  shall  now  proceed  to  review  the  various  decisions 
which  have  heretofore  been  made  on  this  subject. 

The  earliest  case  is  Owings  v.  JSTorwoocPs  Lessee^  5  Cranch^  344.  In 
that  case  it  clearly  appeared,  that  the  construction  of  a  treaty  was  before 
the  state  court ;  and  it  was  decided  that  the  right  of  the  party  was  not 
protected  by  the  treaty.  This  court  affirmed  the  decision  of  the  state 
court.  The  next  case  was  Smith  v.  The  State  of  JUaryland^  6  Cranch^ 
Rep,,  281.  In  that  case  it  was  contended  that  the  court  had  no  jurisdic- 
tion, because  the  cause  turned  exclusively  upon  the  confiscation  laws  of 
Maryland  ;  and  that  noquestion,  relative  to  the  construction  of  the  treaty 
of  peace,  did  or  could  occur.  But  upon  the  facts  stated  on  the  record, 
the  only  title  asserted  by  the  original  plaintiffs  was  founded  on  the  con- 
fiscation acts  of  Maryland ;  and  the  only  title  set  up  by  the  original  de- 
fendant was  for  a  British  alien,  protected  by  the  treaty  of  peace.  If  that 
title  was  so  protected,  then  the  plaintiffs  were  not  entitled  to  the  relief 
sought  by  the  bill;  if  otherwise,  then  the  plaintiffs  were  entitled  to  a  de- 
cree. The  state  court  decided  that  the  plaintiffs  were  so  entitled  ;  and 
therefore  necessarily  decided  against  the  treaty  as  a  protection.  The 
jurisdiction  was  maintained  by  this  .court  upon  this  posture  of  the 
facts;  and  the  decision  of  the  state  court  was  afterwards  affirmed.  But 
the  court  said  that,  in  order  to  decide  upon  the  main  question,  it  was  in- 
dispensable to  ascertain  what  the  nature  of  the  title  was,  to  which  the 
treaty  was  sought  to  be  applied. 

The  next  case  was  Martin  v.  Hunter^s  Lessee^  1  Wheaton^s  Rep,^  305, 
355.  There  the  original  case  came  before  the  court  upon  an  agreed 
statement  of  facts,  upon  which  the  state  court  gave  judgment  against^the 
original  defendant.  That  judgment  was,  upon  a  writ  of  error,  reversed 
by  this  court ;  and  when  the  cause  came  afterwards  before  this  court 
upon  a  second  writ  of  error,  the  objection  was  taken  that  the  original 
case  was  not  within  the  25th  section  of  the  judiciary  act.  Upon  this 
occasion,  the  court,  after  stating  the  material  facts  in  the  agreed  case. 
Slid :  "  It  is  apparent  from  this  summary  explanation,  that  the  title  thus 
set  up  by  the  plaintiff  might  be  open  to  other  objections  ;  but  the  title  of 
the  defendant  in  error  [against  which  the  state  court  had  decided]  was 
perfect  and  complete,  if  it  was  protected  by  the  treaty  of  1783.  If, 
therefore,  this  court  had  authority  to  examine  into  the  whole  record,  and 
to  decide  upon  the  legal  validity  of  the  title  of  the  defendant,  as  well  as 
its  application  to  the  treaty  of  peace,  it  would  be  a  case  within  the  ex- 
press purview  of  the  25th  section  of  the  act :  for  there  was  nothing  in 
the  record  upon  which  the  court  below  could  have  decided  but  upon  the 
title,  as  connected  with  the  treaty.  And  if  the  title  was  otherwise  good, 
its  sufficiency  must  have  depended  altogether  upon  its  protection  under 
the  treaty.  Under  such  circumstances,  it  was  strictly  a  suit  where  was 
drawn  in  question  the  construction  of  a  treaty,  and  the  decision  was 
against  the  title  specially  set  up  or  claimed  by  the  defendants.  It  would 
then  fall  within  the  very  terms  of  the  act." 

The  next  case  was  Inglee  v.  Coolidf^e^  2  Wheaton^  363, 4  Gondens.  Rep,^ 
155,  where  a  motion  was  made  to  dismiss  the  writ  of  error,  upon  the 
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ground  that  there  was  nothing  apparent  upon  the  record  which  brought 
the  case  within  the  appellate  jurisdiction  of  this  court,  under  the  25th 
section  of  the  act  of  1789.  The  court  were  of  this  opinion,  and  accord- 
*ngly  dismissed  the  writ  of  error. 

The  next  case  was  Miller  v  Jficholls,  4  Wheaton^  311,  315,  4  Cond, 
Rep^  465.  Mr,  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  said  :  ^*It  does  not  appear  from  the  record,  that  either  the  constitu- 
tionality of  the  law  of  Pennsylvania,  nor  any  act  of  Congress,  was  drawn  in 
question.  It  would  not  be  required  that  the  record  should,  in  terms,  state  a 
misconstruction  of  an  act  of  Congress,  or  that  an  act  of  Congress  was  drawn 
in  question.  It  would  have  been  sufficient  to  give  this  court  jurisdiction 
of  the  cause,  that  the  record  should  show  that  an  act  of  Congress  was  ap- 
plicable to  the  case.  This  is  not  shown  by  the  record."  The  langi^sige 
used  in  this  last  sentence  has  been  often  cited :  as  if  it  imported  that,  if 
an  act  of  Congress  was  shown  to  be  applicable  to  the  case,  although  it  was 
not  in  fact  applied  by  the  decision  of  the  state  court,  it  would  sustain  the 
appellate  jurisdiction  of  this  court.  That  was  certainly  not  the  under- 
standing of  the  chief  justice,  or  of  the  court.  The  case  o( Miller  v.  Jfich' 
olU  was  decided  in  the  state  court,  upon  an  agreed  statement  of  facts ; 
by  which  it  appeared  that  Nicholls  was  a  debtor  both  to  the  United  States 
and  to  the  State  of  Pennsylvania  \  and  the  question  raised  was,  whether 
the  United  States,  or  the  State  of  Pennsylvania,  was  entitled  *to  certain 
money  of  Nicholls'  then  in  court,  as  the  creditor  of  Nicholls.  The  United 
States  claimed  it  ou  virtue  of  the  priority  given  by  the  act  of  the  3d  of 
March,  1797,  ch.  74.  But  it  did  not  appear,  in  the  statement  of  facts,  that 
NicboUs  was  then  in  a  state  of  insolvency  ;  and  if  he  was  not,  then  the 
priority  of  the  United  States  did  not  attach  \  or,  in  other  words,  the  act  of 
Congress  was  not  applicable  to  it.  It  is  to  this  state  of  the  facts  that  the 
language  of  the  chief  justice  was  addressed.  He  added,  "  had  the  fact  of 
insolvency  appeared  upon  the  record,  that  would  have  enabled  this  court 
to  revise  the  judgment  of  the  supreme  court  of  Pennsylvania."  And  why  % 
it  may  be  asked.  Because,  upon  the  statement  of  facts,  the  state  court 
mast,  under  these  circumstances^  have  misconstrued  the  act  of  Congress, 
or  disregarded  it:  for  otherwise  they  would  not  have  given  the  judgment 
which  was  sought  to  be  revised. 

That  this  is  the  true  explanation  of  this,  does  not  admit  of  controversy. 
In  the  very  next  case,  WUliaim  v.  Jforris^  12  Wheaton^  117,  124,  6  Con- 
dens.  Rep.y  462^  where  this  very  expression,  in  Miller  v.  J^TichollSy  was 
relied  on  in  argument  to  establish  the  position,  that  it  is  sufficient  to  give 
the  court  jurisdiction,  that  the  record  should  show  that  an  act  of  Congress 
was  applicable  to  the  case  ;  the  chief  justice  gave  the  very  explanation  of 
it  which  is  now  insisted  on  ;  and  added,  '^  had  the  record  shown  that  this 
was  a  case  of  insolvency,  so  that  an  act  of  Congress  applied  to  it,  that 
act  must  have  been  misconstrued  or  its  obligation  denied,  when  the  court 
decreed  the  money  to  Pennsylvania :  and  the  court  were  of  opinion  that 
the  act  could  not  be  evaded  by  the  omission  to  refer  to  it  in  the  judg- 
ment, or  to  spread  it  on  the  record."  In  the  case  of  Williams  v.  JforriSy 
this  court  dismissed  the  writ  of  error,  because  ;t  was  not  stated  on  the 
record  that  the  constitutionality  of  the  act  of  Tennessee,  set  up  in  that  case, 
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was  drawn  in  question.  In  Fisher  v.  CockertU^  5  Peters^  Rn.,  5258,  the 
case  of  Miller  y.  ^icholls  was  again  cited,  and  commented  on  by  the  chief 
justice,  and  the  same  explanation  of  the  decision  was  recognized  and  en* 
forced ;  and  because  the  facts  did  not  appear  on  record,  which  would 
bring  the  case  within  the  terms  of  the  25th  section  of  the  act  of  1789,  the 
writ  of  error,  in  Fisher  v.  Cockerill^  was  also  dismissed. 

But,  to  proceed  with  the  other  cases  in  their  chronological  order : 
the  next  case  was  Hickie  v.  Starke^  1  Peters^  Rep,,  98.  There  a  motion 
was  made  to  dismiss  the  writ  of  error,  for  the  want  of  jurisdiction.  Mr. 
.Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court  dismissing 
the  writ  of  error,  said :  "  In  the  construction  of  that  section  [the  25thJ 
the  court  has  never  required  that  the  treaty  or  act  of  Congress,  under 
which  the  party  claims  who  brings  the  final  judgment  of  a  state  court  into 
revifrsv  before  this  court,  should  nave  been  pleaded  specially  or  spread  on 
the  record.  But  it  hajs  always  been  deemed  essential  to  the  exercise  of 
jurisdiction  in  such  a  case,  that  the  record  should  show  a  complete  title 
under  the  treaty  or  act  of  Congress,  and  that  the  judgment  of  the  court  is 
in  violation  of  that  treaty." 

The  next  case  was  Wilson  v.  The  Black  Bird  Creek  Marsh  Company, 
2  Peters*  Rep.,  245,250.  In  that  case,  the  chief  justice,  in  deliveriog  the 
opinion  of  the  court  sustaining  the  jurisdiction,  said  :  "  We  think  it  impos- 
sible to  doubt  that  the  constitutionality  of  the  act  [of  Delaware]  was  the 
question,  and  the  only  question  which  could  have  been  discussed  in  the 
state  court.  That  question  must  have  been  discussed  and  decided.  This 
court  has  repeatedly  decided  in  favor  of  its  jurisdiction  in  such  a  case. 
Martin  v.  Hunter* s  Lessee,  Miller  v.  ^icholls,  and  Williams  v.  Morris,  are 
expressly  in  point.'  They  establish,  as  far  as  precedents  can  establish  any- 
thing, that  it  is  not  necessary  to  state  in  terms  on  the  record,  that  the  con- 
stitution or  a  law  of  the  United  States  was  drawn  in  question.  It  is  suffi- 
cient to  bring  the  case  within  the  25th  section  of  the  judicial  act,  if  the 
record  shows  that  the  constitution  or  a  law  or  a  treaty  of  the  United  States 
must  have  been  misconstrued,  or  the  decision  could  not  have  been  made  ; 
or,  as  in  this  case,  that  the  constitutionality  of  a  state  law  was  questioned, 
and  the  decision  was  in  favor  of  the  party  claiming  under  such  law.'' 

The  next  case  was  Satterlee  v.  Mathewson,  2  Peters^  Rep,,  380,  410  : 
where  Mr.  Justice  Washington,  in  delivering  the  opinion  of  the  court  sus- 
taining the  jurisdiction,  after  citing  prior  cases,  said:  *'If  it  sufficiently 
appear  from  the  record  itself,  that  the  repugnancy  of  a  statute  of  a  state  to 
the  constitution  of  the  United  States  was  drawn  into  question,  or  that  the 
question  was  applicable  to  the  case,  this  court  has  jurisdiction  of  the 
cause  under  the  section  of  the  act  referred  to,  although  the  record  should 
not  in  terms  state  a  misconstruction  of  the  constitution  of  the  United  States, 
or  that  the  repugnancy  of  the  statute  of  the  state  to  any  part  of  the  con- 
stitution was  drawn  into  question."  But  he  immediately  adds,  as  explan- 
atory of  his  remarks,  and  to  correct  their  generality :  "  Now  it  is  manifest 
from  this  record,  not  only  that  the  constitutionality  of  the  statute  of  the  8th 
of  April,  1826,  was  drawn  into  question,  and  was  applicable  to  the  case ; 
but  that  it  was  so  applied  by  the  judge,  and  formed  the  basis  of  his  opinion 
to  the  jury,  that  they  sheuid  find  in  favor  of  the  plaintifl!',  if  in  other  re«- 
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pects  she  was  entitled  to  a  verdict.    It  is  equally  manifest  that  the  right 
of  the  plaintiff  to  recover  in  that  action  depended  on  the  statute. 

The  next  case  was  Harris  v.  Dennis^  3  Peters^  Rep.^  292,  302 ;  where 
the  court,  in  answer  to  the  objection  of  a  want  of  jurisdiction,  because  it 
did  not  appear  upon  the  record  that  any  question  within  the  25th  section 
arose  in  the  state  court  upon  the  special  verdict,  said :  "  It  has  been  often 
decided  in  this  court  that  it  is  not  necessary  that  it  should  appear,  in 
terms,  upon  the  record,  that  any  such  question  was  made.  It  is  sufficient^ 
if,  from  the  facts  stated,  such  a  question  must  have  arisen,  and  the  judg-* 
ment  of  the  state  court  would  not  have  been  what  it  is,  if  there  had  not 
been  a  misconstruction  of  some  act  of  Congress,  or  a  decision  against . 
the  validity  of  the  right,  title,  privilege,  or  exemption  set  up  under  it." 

The  next  case  was  Craig  v.  The  Stale  ff  Missouri^  4«  Peters^  Rep.y 
410  ;  in  which  Mr.  Chief  Justice  Marshall,  in  affirming  the  jurisdiction  of 
the  court,  said  :  '^  To  give  jurisdiction  to  this  court  it  must  appear  in  the 
record  :  1.  That  the  validity  of  a  statute  of  the  state  of  Missouri  was 
drawn  in  question,  on  the  ground  of  its  being  repugnant  to  the  constitu- 
tion of  tl)e  United  States.  2.  That  the  decision  was  in  favor  of  its  valid* 
ity ."  And  again :  "  There  has  been  a  perfect  uniformity  in  the  construction 
given  by  this  court  to  the  25th  section  of  the  judicial  act«  That  construc- 
tion IB,  that  it  is  not  necessary  to  state,  in  terms,  in  the  record,  that  the 
constitution  or  a  treaty  or  a  law  of  the  United  States  has  been  drawn  in 
question,  or  the  validity  of  a  state  law,  on  the  ground  of  its  repugnance  to 
the  constitution.  It  is  sufficient  if  the  record  shows  that  the  constitution 
or  a  treaty  or  law  of  the  United  States  might  have  beeil  misconstrued,  or 
that  the  constitutionality  of  a  state  law  must  have  been  questioned,  and 
the  decision  has  been  in  favor  of  the  party  claiming  under  such  law." 

In  Fisher  vi  Cockerill,  5  Peters  Rep^  255,  the  cases  of  Harris  v. 
Denniej  and  Craig  v.  The  State  of  Missouriy  were  reviewed,  and  the  doc- 
trine stated  therein  confirmed ;  and  Mr.  Chief  Justice  Marshall,  after  that 
review,  added :  ''  We  say,  with  confidence,  that  this  cotirt  has  never  taken 
jurisdiction  unless  the  case,  as  stated  in  the  record,  was  brought  within 
the  provisions  of  the'  25th  section  of  the  judicial  act.''    ,  ^ 

In  Davis  v.  Piickardy  6  Peters'  Rep,y  41,  48,  Mr.  Justice  Thompson 
said*  ^  It  has  also  been  settled,  that  in  order  to  give  jurisdiction  to  this 
court  under  the  25th  section  of  the  judiciary  act,  ii  is  not  necessary  that 
the  record  should  state,  in  teirms,  that  an  act  of  Congress  was  in  point  of  fact 
drawn  in  question.  It  is  sufficient  if  it  appears  from  the  record  that  an 
act  of  Congress  was  applicable  to  the  case,  and  was  misconstrued  \  or  the 
decision  in  the  state  court  was  against  the  privilege  of  exemption  spe- 
cially set  up. Under  such  statute.'.' 

In  the  J^ayoT  of  the  City  qf  New  Orleans  v.  De  Armas^  9  Peters* 
Ryff  234,  where  the  suit  was  dismissed  for  want  of  jurisdiction^  the 
chief  justice,  in  delivering  the  opinion  of  the  court,  said:  ^' We  can  in- 
qmre  only^  whether  the  record  shows  that  the  constitution  or  a  treaty  or 
a  law  of  the  United  States  has  been  violated  by  the  decision  of  the  state 
cburtt  1?o  sustain  the.  jurisdiction  of  thq  court  in  the  /case. now  under 
consideration,  it  must  be  shown  that  the  title  set  up.  by  the  city  of  Neve 
Orleans  is  protected  by  the  treaty  ceding  Louisiana  to  the  United  States 
or  by  some  act  of  Congress  applicable  to  that  title." 
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These  are  all  the  cases,  it  is  believed,  in  which  the  construction  of 
the  25th  section  of  the  judiciary  act  has  been  made  matter  of  controyersy , 
and  they  extend  over  a  period  of  more  than  twenty-five  years.  They 
exhibit  an  uniformity  of  interpretation  of  that  section,  which  has  never 
been  broken  in  upon.  They  establish,  so  far  as  a  course  of  decision  can 
establish,  the  propositions  already  stated  in  the  early  part  of  this  opinion. 
The  period  seems  now  to  have  arrived  in  which  the  court  should,  upon  a 
full  review  of  all  the  cases,  with  a  view  to  close,  if  possible,  all  future 
controversy  on  the  point,  re-affirm  the  interpretation  which  they  have 
'  constantly  maintained.  It  is,  that  to  bring  a  case  within  the  25th  section 
of  the  judiciary  act  it  must  appear  upon  the  face  of  the  record :  1st. 
That  some  one  of  the  questions  stated  in  that  section  did  arise  in  the  state 
court.  2d.  That  the  question  was  decided  by  the  state  court,  as  required 
in  the  same  section.  3d.  That  it  is  not  necessary  that  the  question  should 
appear  on  the  record  to  have  been  raised,  and  the  decision  made  in  direct 
and  positive  terms,  tpaissimis  verbis  y  but  that  it  is  sufficient  if  it  appears 
by  clear  and  necessary  intendment  that  the  question  must  have  been 
raised,  and  must  have  been  decided  in  order  to  have  induced  the  judgment. 
4th.  That  it  is  not  sufficient  to  show  that  a  question  might  have  arisen 
or  been  applicable  to  the  case ;  unless  it  is  farther  shown,  on  the  record, 
that  it  did  arise,  and  was  applied  by  the  state  court  to  the  case. — Crowdl 
V.  Randell,  10  Peters'  S.  C.  Rep.,  392. 

To  give  the  supreme  court  jurisdiction,  under  the  25th  section  of  the 
judiciary  act,  two  things  must  be  apparent  on  the  record :  first,  that  some 
one  of  the  questions  stated  m  that  section  did  arise  in  the  state  court ; 
and  secondly,  that  a  decision  was  actually  made  thereon,  by  the  same  court, 
in  the  manner  required  by  the  section. — McKinney  v.  Carrol,  12  Peters^ 
S.  C.  Rep.,  66.     Ocean  Ins.  Co.  v.  Polleys,  13  Peiers'  S.  C.  Rep.,  157. 

The  supreme  court  has  not  jurisdiction  of  a  case  brought  by  a  writ 
of  error  from  the  supreme  court  of  the  state  of  Missouri,  under  the  25th 
sec.  of  the  judiciary  act,  where  the  question  was  whether  the  appellee  was 
a  slave.  The  provisions  of  the  treaty  by  which  Louisiana  was  ceded  to 
the  United  States,  and  in  which  was  a  guaranty  of  the  property  of  per- 
sons residing,  at  the  time  of  the  session,  within  the  territory  of  Louisiana, 
may  be  enforced  by  the  state  courts  of  Missouri. — Chateau  v,' Marguerite, 
12  Peter^  S.  C.  Rep.,  507. 

10.  What  is  understood  hy  final  judgment  or  decru  1 

The  words  *'  final  judgments  and  decrees,'*  in  the  25th  section  of  the 
judiciary  act,  must  be  understood  as  applying  to  all  judgments  and  de* 
crees  which  determine  the  particular  cause  ;  and  it  is  not  required  that 
such  judgments  shall  finaUy  decide  upon  the  rights  litigated,  that  the 
same  shall  be  within  the  purview  of  the  section. — Wesion  d  al.  v.  The  City 
Council  of  Charleston,  2  Peters'  S.  C.  Rep.,  464. 

A  decree  perpetuating  an  injunction,  in  a  case  in  which  some  mat- 
ters of  account  were  left  open  for  further  consideration,  is  not  a  final 
decree  ;  and  an  appeal  will  not  lie  in  such  a  case. — Brown  v.  Sufann^  9 
Peters*  S.  C.  Rep.,  L 


JURISDICTION.  89 

k  writ  of  error  will  not  lie  to  a  state  court,  under  tne  25th  section  of 
the  judiciary  act,  in  a  case  in  which  proceedings  of  the  state  court 
which  the  writ  seeks  to  revise,  appear  from  a  certificate  of  the  clerk  of 
the  court,  stating  that  a  motion  was  made  for  a  new  trial,  and  certain  rea-> 
sons  filed  on  which  the  motion  was  founded,  were  on  the  files  of  the  court. 
^Read  y.  Marshy  13  Peters'  S,  C.  Rep.,  153. 

In  an  action  of  ejectment  in  a  state  court,  for  a  lot  of  ground  in  the 
city  of  Mobile,  the  plaintifif  claimed  title  to  the  lot  under  an  act  of  Con- 
gress, and  the  decision  of  the  state  court  was  against  the  right  and  title  so 
set  up ;  upon  writ  of  error,  held  that  this  was  a  case  within  the  25th 
section  of  the  judiciary  act. — Lessee  of  PollarcTs  heirs  v,  Kibbe,  H  Peters^ 
S.  C.  Rep.j  353. 

The  supreme  court  has  no  authority,  under  the  25th  section   of  the 
judiciary  act  of  1789,  to  revise  a  decree  of  a  state  court,  when  no  ques- 
tion was  raised  or  decided  in  the  state  court  upon  the  validity  or  construc- 
tion of  an  act  of  Congress,  nor  upon  the  authority  exercised  under  it ;  bu 
as  a  state  law  onLy.^MeJBride  v.  Hoey,  11  Peters^  8.  C.  Rep*,  167. 

11.  In  what  different  modes  may  the  appellate  jurisdiction  of  the  sv 
preme  court  be  exercised  1 

1.  By  writ  of  error,  from  final  judgments 'of  the  circuit  courts,  of  the 
district  courts  exercising  the  powers  of  circuit  courts,  and  the  superior 
courts  of  territories,  exercising  the  powers  of  circuit  courts  in  certain 

cases. 

2.  By  appeal  from  final  decrees  of  the  circuit  courts,  of  the  district 
courts  exercising  the  powers  of  a  circuit  court,  and  to  the  superior  courts 
of  territories,  exercising  the  powers  of  circuit  courts  in  certain  cases 

3.  By  writ  of  error  from  final  judgments  and  decrees  of  the  highest 
court  of  law  on  equity  in  a  state,  in  certain  cases. 

4.  By  certificate  ftom  a  circuit  court,  that  the  opinions  of  the  judges 
are  opposed  on  points  stated. 

5.  By  mandamus,  prohibition,  habeas  corpus,  cerHorari,  or  procedendo 

12.  VVhat  is  the  rule  as  to  the  nature  of  the  judgment  necessary  to 
sustain  a  writ  of  error  1 

To  sustain  a  writ  of  error  from  the  supreme  to  the  circuit  court,  the 
judgment  in  the  latter  case  must  be  a  judgment  originally  brought  there,  or 
removed  thither  from  a  state  court,  for  the  22d  section  of  the  act  of  Sept. 
24, 1789,  aUows  a  writ  of  error  from  the  supreme  court  to  the  circuit  court, 
only  in  civil  actions  that  are  brought  there  by  original  process,  or  removed 
from  the  courts  of  the  several  states. — U.  States  y»  Goodwin,  7  Cranch,  108. 
United  States  T.  Gordon^  7  Cranch,  287.  United  States  v.  Barker,  2  Whea- 
ton,  395.     Unifed  States  v.  Ten  Brock,  2  Wheaiwii  242. 

In  one  instance,  a  writ  of  error  was  taken  out  from  the  supreme  court 
to  the  circuit  court  of  the  District  of  Columbia  in  a  criminal  case,  and  the 
judgment  of  the  circuit  court  affirmed,  but  no  questicii  was  raised  as  to  the 
jurisdiction. — United  States  v.  Simons,  1  Cranch,  252.  But  it  was  after- 
wards decided  that  no  writ  of  error  lies  from  the  supreme  court  to  the  cir- 
euH  court  of  the  United  States  of  the  District  of  Columbia  in  criminal 
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cases. — Uniitd  States  v.  Moore^  3  Cranck^  159.     Untied  Siaita  v    La  Ven 
geance,  3  Dall.y  297.     The  only   mode  in  which  such  cases   can   be  re- 
moved  is,  by  certificate  that  the  opinions  of  the  judges  are  opposed. — Ex 
parte  Kearney^  7  Wheaton^  42. 

i'he^general  principle  is  that  a  writ  of  error  lies  only  from  the  final 
judgment  of  the  circuit  covltU-- Rutherford  v.  Fisher^  4  DalL^  22.  Living- 
ston V.  Dorgenoisy  7  CrtmcK  577.  But  though  the  judgment  below  is  imper- 
fect and  informal,  yet  if  it  is  not  merely  interlocutory,  but  goes  to  the  whole 
merits  of  the  case,  and  is  in  its  nature  final,  so  that  execution  might  issue 
upon  it,  the  defendant  is  entitled  to  a  writ  of  error. — Wilson  v.  Daniel^  3 
2>a//,  401.     Serg>  Const.  LaWj  41. 

A  writ  of  error  lies  from  the  supreme  to  the  circuit  court  of  the  Dis- 
trict of  Columbia,  to  remove  a  judgment,  awarding  a  peremptory  manda- 
mus to  admit  the  defendant  in  error  to' office,  provided  the  matter  in  dis- 
pute be  of  sufficient  value.  Columbian  Insurance  Co.  v.  Wheelright  et  al.^ 
7  Wkeaton,  534.  APCluny  v.  SUliman^  6  fVheaton^  598.  Martin  v. 
Hunter^s  Lessee^  1  Wheaton^  354.    Bowdler  v.  M* Arthur^  7  Wheaton,  58. 

13.  What  is  the  rule  as  to  matters  within  the  discretion  of  the  court 
below  1 

The  general  rale  is,  that  a  writ  of  error  will  not  lie  to  a  decision  upon 
a  matter  within  the  discretion  of  the  court  below. — Young  v.  Clark.  7 
Cranch^  569.    Thus,  if  the  court  below  refuse  to  set  aside  a  nonsuit,  and 
grant  a  new  trial,  a  writ  of  error  does  not  lie. — United  States  v.  Evans^  5 
Cranch^  280.    It  cannot  be  assigned  for  error  that  the  court  below  re- 
fused a  cbntinnance  of  the  cause,  after  issue  joined,  on  account  of  the 
absence  of  a  material  witness. — Woods  v.  Yoti»^,  3  Cranck^  237    Marinf 
Ins.  Co.  V.  Hodgson,  6  Cranch,  217,  or  refusing  to  grant  a  new  trial.— 
Henderson  v.  Moore,  5  IHd,  11.    Marine  Ins.  Co.  v.  Hodgson^  5  Cranch 
187.  Bar  v.  Gratz,  4  Wheaton,  213 ;  or  to  allow  a  declaration  or  plea  if 
be  amended. — Moss  v.  Biddle,  5  Wheaton,  358.     WMen  v.  Craig,  9  Ibid 
576.  MandevUle  ScJarMson  v.  Wilson,  5  Cranch,  15 ;  or  a  new  one  to  b» 
filed. — LUer  v.  Gi^en,  2  Wheaton,  306  ;  or  allowed  several  pleas,  in  a  wrii 
of  right ;  or  that  the  court  permitted  a  special  replication  to  be  substi 
tuted  for  a  general  one.    But  a  case -may  occur,  where  it  would  be  erroi 
in  a  court,  after  having  allowed  one  party  to  amend,  to  refuse  the  othei 
to  amend  also,  hefore  trial.    MandeviUe  Sr  Jameson  v.  Wilsm^  7  Cranch 
17.     Young  et  al.  v.  Black,  7  Ibid,  54 ;  in  which  cflise  the  chief  justice 
remarked  tbntthe  former  decisions  on  the  subject  of  discretion  were  to 
be  considered  as  law  f  bnt  they  were  not  to  be  extended  further. 

The  supreme  court  has  no  jui^isdiction  in  k  case  in  vAaeh  judges  of 
the  circuit  court  are  divided  in  opinion,  upon  a  motion  fo^  a  rulO)  to  show 
cause  why  the  taxation  of  the  costs  of  the  marshal  on  aa  execution  should 
not  be  reversed  and  corrected.-^^J9(ifi/s  ofth^  United  Siaisi  v.  Gteen  et  al., 
%  Peters^  S.  C.  £ep.,  26. 

A  writ  of  error  lies  on  a  bUI  of  exceptions  to  instrttetiona  given  by 
the  court  below,  to  triers  determining  on  a  challenge  of  a  juror  for  cause, 
---Jtlima  Queai  Sr  Child  v.  Hepburn^  7  Crunch,  290  |  and,  it  seemsi  to  a 
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refusal  by  the  court  below  to  rule  the  party  to  grant  oyer  of  letters  tes- 
tamentary.— Wilsor^s  V.  CoUman^s  £x,y  3  Cranck^  123  ;  and  in  case  it  is 
the  error  of  the  court  below  to  sustain  a  cause  in  which  they  had  no  ju- 
risdiction, the  plaintiflTin  error  may  assign  for  error  that  the  court  to  which 
he,  as  plaintiff,  below  had  chosen  to  resort,  had  no  jurisdiction.— Ca/^ron 
T.  Van  A*ordeny  2  Cranch^  126. 

The  parties  are  not  precluded  from  bringing  a  writ  of  error  on  the 
final  judgment,  and  thereby  bringing  the  whole  case  before  the  court,  by 
the  circumstance  that  the  case  has  been  removed  by  a  certificate  that  the 
opinions  of  the  judges  were  opposed,  because,  on  such  removal,  the  court 
consider  only  the  questions  on  which  the  judges  were  opposed,  and  not 
the  whole  case. — Let  v.  Ogle^  2  Crancky  33. 

If  a  verdict  be  general,  subject  to  the  opinion  of  the  court,  on  a  state- 
ment of  facts,  which  facts  appear  on  the  record,  this  court  will  consider 
them  on  error  brought,  and  decide  according  to  the  law  arising  upon 
them. — Fan)  v.  Robertson^s  Ex.j  3  Cranch,  11-1..  Tucker  v.  Oxley^  5 
Cranchy  S*.  Brent  v.  Chapman^  5  Cranchy  358.  Inglee  v.  Coolidge^  2 
Whtaion,  263. 

A  compact  between  the  legislatures  of  two  states  since  the  adoption 
of  the  constitutionj  in  relation  to  titles  to  land,  and  the  mode  in  which  the 
courts  should  determine  them,  cannot  deprive  the  supreme  court  of  its 
appellate  jurisdiction,  granted  by  the  constitution  and  laws. — Wilson  ▼ 
Mason,  1  Cra/icA,  92. 

14.  What  is  the  rule  as  to  the  value  of  the  matter  in  dispute  7 

• 

The  writ  of  error  is  given  by  the  22d  section  of  the  judiciary  act 
of  1789,  where  the  matter  in  dispute  exceeds  the  sum  of  two  thousand 
dollars,  exclusive  of  costs.  This  afRrmative  description  implies  a  nega- 
tive of  all  cases  where  th^matter  in  dispute  is  of  the  sum  of  two  thousano 
dollars  or  less :  and  in  these  cases  a  writ  of  error  does  not  lie. — DurouS' 
stcu  ▼.  United  States ,  6  Cranchy  314. 

In  actions  for  damages,  as  trover,  trespass,  &c.,  if  the  judgment  be- 
low be  for  the  plaintiff,  that  judgment  ascertains  the  sum  in  dispute. — 
Cooke  V.  WoodroWj  5  CrancA^  13.  If  the  judgment  below  be  for  the 
plaintifi^  that  judgment  ascertains  the  value  of  the  matter  in  dispute.  In 
Crordon  v.  Ogden,  the  plaintiff  below  claimed  more  than  two  thousand  dol- 
lars in  his  declaration,  but  obtained  a  judgment  for  a  less  sum. 

Per  Cur*  The  jurisdiction  of  this  court  depends  upon  the  sum  or 
yaloe  in  dispute  between  the  parties,  as  the  case  stands  upon  the  writ  of 
error  in  this  court ;  not  on  that  which  was  in  dispute  in  the  circuit  court. 
If  the  writ  of  error  be  brought  by  the  plaintiff  below,  then  the  sum  which 
the  declaration  alleges  to  be  due,  may  still  be  recovered,  should  the  judg- 
ment for  a  smaller  sum  be  reversed  ^  and  consequently  the  whole  sum 
claimed  is  still  in  dispute.  But  if  the  writ  of  errOr  be  brought  by  the  de- 
fendant in  the  original  action,  the  judgment  of  this  court  can  only  affirm 
that  of  the  circuit  court ;  and  consequently  the  matter  in  dispute  cannot 
exceed  the  amount  of  that  judgment. — 3  Peters^  S.  C,  Rep,^  34. 

The  court  will  not  take  jurisdiction  of  a  case,  where,  although  the 
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whole  property  claimed  by  the  lessor  of  the  plaintiff  in  error  under  a 
patent,  and  recovered  in  ejectment,  exceeded  two  thousand  dollars,  the 
title  to  a  lot  of  ground,  part  of  the  whole  tract,' which  was  of  less  value, 
was  only  involved  in  the  case  before  the  coniU— Old  Grant  on  the  demue 
of  Meredith  v.  M^Kee  et  d.,  1  Petsra'  S.  C.  Rep.,  248.      - 

In  an  action  for  property,  as  detinue,  &c.,  where  the  value  of  the 
matter  in  dispute  does  not  conclusively  appear  on  the  record,  the  court 
will  admit  affidavits  to  show  the  real  value  of  the  matter  in  dispute. — 
Cook  V.  Woodrowy  5  Cranchj  xviii.     Williamson  v.  Kinkaidy  4  Do//.,  20. 

So  on  a  supplemental  bill  in  equity,  praying  a  discovery  of  title,  and 
surrender  of  land,  in  satisfaction  of  a  prior  decree  ;  affidavits  will  be  ad- 
mitted to  show  the  value  of  the  land  to  be  sufficient  to  authorise  a  writ 
of  error,  where  it  does  not  appear  on  the  record. — Course  v.  Stead,  4 
DalL,  22.  Rush  v.  Parker,  5  Cranch,  287.  Columbian  Ins.  Com,  v 
Wheelrighi,  7  Cranch,  534. 

The  value  of  the  interest  a  guardian  has  in  the  minor's  estate,  is  not 
the  value  of  the  estate,  but  that  of  the  office  of  guardian*  This  is  pf  no 
pecuniary  value,  except  so  far  as  it  affords  a  compensation  for  labor  and 
services ;  and  in  a  controversy  between  persons  claiming  adversely  as 
guardians,  having  no  distinct  interest  of  their  own,  it  cannot  be  considered 
as  amounting  to  a  sufficient  sum  to  authorize  an  appeal  to  the  supreme 
court  from  the  circuit  court  of  the  District  of  Columbia. — Ritchie  v. 
Monro,  2  Peters'  S.  C.  Rep.,  243. 

15.  What  is  the  rule  as  to  the  effect  of  consolidation  of  demands  to  give 
the  supreme  court  jurisdiction  % 

That  the  consolidation  of  the  demands  of  two  or  more  cannot  give 
jurisdiction.  Thus,  the  supreme  court  has  not  jurisdiction  in  a  case  in 
which  separate  decrees  have  been  entered  in  the  circuit  court,  for  the 
wages  of  seamen :  the  decree  in  no  case  amounting  to  the  sum  of  two 
thousand  dollars :  although  the  amount  of  the  several  decrees  exceeded 
that  sum,  and  the  seamen  in  each  case  claimed  under  the  same  contract 
with  the  owners  of  the  ship.  The  same  rule  applies  to  appeals  from  the 
tiistrict  to  the  circuit  court. — Oliver  ei  al.  v.  Alexander  et  al.,  6  Peters^  S. 
.  C.  Rep,,  14.3. 

Though  consent  cannot  give  jurisdiction  by  way  of  appeal,  3'^et  an 
admission  of  a  sufficient  value  by  the  parties  is  presumed  to  be  correct, 
where  the  record  does  not  establish  the  contrary. — Sheppard  et  al.  v. 
Taylor  ei  al.,  5  Peters*  8.  C.  Rep.,  675.  Oliver  et  al.  v.  Alexander  et  ai.^ 
6  Ibid,  149. 

16.  What  is  the  difference  between  a  writ  of  error  and  an  appeal  1 

The  writ  of  error  submits  to  the  revision  of  the  supreme  court,  only 
the  law  ;  but  an  appeal  brings  up  the  facts  before  the  court,  as  well  as 
the  law.  It  may  correct  on  an  appeal,  not  only  wrong  conclusions  of 
the  law  from  the  facts,  but  wrong  conclusions  of  facts  from  the  evidence. 
-^Conn  V.  Penn.,  5  Wheaton,  424. 

In  admiralty  causes,  an  appeal  suspends  the  sentence  altogether : 
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it  18  not  res  judicata  till  the  final  sentence  of  the  appellate  court. — Yeaton 
▼.  Untitd  States,  5  Cranch,  108. 

The- appellate  power  of  the  supreme  court  extends  to  remove  an  ad* 
miralty  or  maritime  cause  from  the  circuit  court,  brought  there  by  appeal 
from  the  district  court ;  differing  in  this  from  a  writ  of  error. — Untied 
States  V.  Goodwin,  7  Cranchy  108.  But  like  a  judgment  on  which  a  writ 
of  error  lies,  the  decree,  in  order  to  sustain  an  appeal,  must  be  final. — 
Young  ▼.  Grundy,  6  C ranch,  51.  Gibbons  v.  Ogden,  6  Wheaton,  448. 
Ray  V.  Law,  3  Cranch,  179.  United  States  v.  Schooner  Peggy,  1  Cranch, 
103.  Yeaton  v.  United  States,  5  Cranch,  280.  Schooner  Rachel  v.  United 
States,  6  Cranch,  329. 

Where  a  mandate  is  issued  by  the  supreme  court,  revising  the  de- 
cree of  an  inferior  court,  and  that  court  does  not  correctly  execute  the 
mandate,  an  appeal  lies. — Browder  v.  Mc Arthur,  7  Wheaton,  58.  Mar- 
tin V.  Hunter^s  Lessee,  1  Wheaton,  354.  Boone  v.  Chiles,  10  Peters^  S,  C. 
Rep^  208. 

A  decree  of  a  ciifcuit  court  perpetuating  an  injunction,  in  a  case  on 
which  some  matters  of  account  were  left  open  for  further  consideration, 
is  not  a  final  decree,  and  an  appeal  will  not  lie  on  such  a  case. — Brown 
T.  Swann»  8  Peters^  S.  C.  Rep^,  1. 

No  person  but  those  appearing  to  be  parties  to  the  record,  can  be 
permitted  to  be  heard  on  an  appeal  or  a  writ  of  error. — Harrison  v« 
Mixon,  9  Peters'  S.  C.  Rep.,  483. 

17.  In  what  cases  may  the  supreme  court  exercise  jurisdiction  by  the 
vrit  of  habeas  corpus  1 

The  14th  section  of  the  act  of  24th  Sept.,  1789,  provides  that  the 
courts  of  the  United  States  shall  have  power  to  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of  law.  (This  limitation  means 
those  general  principles  and  those  general  usages  which  are  to  be  found, 
not  in  the  legislative  acts  of  any  particular  state,  but  in  that  generally  re- 
cognized and  long  established  law,  which  forms  the  subntratum  of  the 
laws  of  every  state. — Marshall  C,  J,,  in  United  States  v.  Burr,  App,,  2d 
part,  185.)  And  either  of  the  judges  of  the  district  court  shall  have  pow- 
er to  grant  writs  of  habeas  corpus,  for  the  purpose  of  an  inquiry  into  the 
cause  of  commitment,  provided  that  writs  of  habeas  corpus  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they  are  in  custody  under  color 
of  authority  of  the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  be  brought  into  court  to  testify. 

In  the  case  of  Bollman  Sf  Swartout  it  was  made  a  question  whether 
the  issuing  a  writ  of  habeas  corpus  to  the  circuit  court  of  the  District  of 
Columbia,  to  inquire  into  the  validity  of  the  commitment,  was  the  exer- 
cise of  original  or  appellate  jurisdiction  y  and  it  was  decided  the  jurisdic- 
tion exercised  in  such  cases  is  appellate.  It  is  the  revision  of  a  decision 
of  an  inferior  court,  by  which  a  citizen  has  been  committed  to  jail. — Ex 
parte  Hamilton^  3  Dallas,  17.    Ex  parte  Kearney,  7  Wheaton,  41.    Ex 
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pctrie  Watkinsy  7  Peters^  S.  C.  Rep.,  572.  Ex  parie  Milbum,  9  Ibid,,  710 
It  does  not  lie  ia  favor  of  persons  committed  for  treason  or  felony  plain- 
ly expressed  in  the  warrant,  convicted  of  a  contempt,  or  of  a  crime  by  a 
court  of  competent  jurisdiction,  or  persons  in  execution,  nor  will  the 
court  upon  the  writ  look  beyond  the  judgment,  and  re-examine  the  charge 
on  which  it  was  rendered. — 9  Wheaton^  39.     3  Peters'^  S.  C.  Rep,^  202. 

The  supreme  court  has  power  to  issue  not  only  this  writ  of  habeas 
corpus  ad  subjiciendum^  to  inquire  into  the  cause  of  commitment,  but 
also  the  habeas  corpus  ad  prosequendum^  testificandum  et  deliberandum, — 3 
Cranch,  448. 

On  habeas  corpus  for  a  prisoner  a  certiorari  may  issue  from  the  su- 
preme court  to  the  clerk  of  the  circuit  court,  to  certify  the  record,  by 
which  the  cause  of  commitment  may  be  examined,  and  its  legality  inves- 
tigated.— Ex  parte  Burford^  3  Cranch,  448. 

18.  What  is  the  rule  as  to  the  authority  of  the  supreme  court  to  issue 
the  writ  of  mandamus  1 

By  the  13th  section  of  the  judiciary  act  of  1789,  it  is  provided 'that 
the  supreme  court  shall  have  power'to  issue  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts  appointed, 
or  persons  holding  office  under  the  authority  of  the  United  States. 

The  issuing  of  a  mandamus  to  courts  is  the  exercise  of  an  appellate 
jurisdiction,  and  therefore  constitutionally  vested  by  this  act  in  the  su- 
preme court:  but  a  mandamus  directed  to  a  public  officer,  belongs  to 
original  jurisdiction,  and  by  the  constitution,  the  exercise  of  original 
jurisdiction  by  the  supreme  court  is  restricted  to  certain  specified  cases, 
which  do  not  comprehend  mandamus, — Mafbury  v.  Madison,  1  Cranch, 
175.  United  States  v.  Lavorence^  3  DalL,  42.  Livingston  v.  DorgenoiSy  7 
Cranch,  577.     Ex  parte  Hayburn,  2  DalL,  409. 

It  is  doubtful  whether  the  supreme  court  can  interpose,  by  ihanda- 
mus  to  the  circuit  or  district  courts,  to  regulate  them  in  respect  to  the 
conduct  of  their  officers,  as  for  instance,  to  restore  an  attorney  suspended 
by  their  authority. — Ex  parte  Burr,  9  Wheaton,  529. 

In  a  bill  praying  for  an  injunction  to  a  judgment  in  an  ejectment, 
and  for  a  re-conveyance  of  premises,  all  the  complainants  were  citizens 
of  Ohio,  and  so  were  the  defendants.  The  judgment  was  obtained  in  the 
circuit  court,  by  Graham,  a  citizen  of  Virginia,  and  the  defendant,  Dunn, 
held  the  land  recovered,  under  the  will  of  G.,  in  trust. 

On  this  state  of  facts  the  question  was  raised,  whether  the  supreme 
court  had  jurisdiction  of  the  case. 

Per  Cur.  No  doubt  is  entertained  by  the  court,  that  jurisdiction  of 
the  case  may  be  sustained,  so  far  as  to  stay  execution  on  the  judgment 
at  law  against  Dunn. 

Of  the  action  at  law,  the  circuit  court  had  jurisdiction,  and  no  change 
of  residence  or  condition  of  the  parties  can  take  away  a  jurisdiction  which 
has  once  attached. — Dunn  et  al,  v.  Clarke  et  al.,S  Peters*  ^,  C.  Rep,^  2. 

19.  What  is  the  rde  as  to  the  criminal  jurisdiction  of  the  aupreme  court  1 
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That  it  has  such  criminal  jurisdiction  as  is  affirmatively  given,  and 
none  other. — Marbury  v.  Madison^  1  Cranchy  137.  United  States  v.  Or» 
tegOy  1 1  Wheatouy  467. 

20.     In  what  cases  may  the  supreme  court  issue  a  certiorari  ? 

It  issues  on  an  allegation  of  diminution. — Ex  parte  Burford,  3  Cranch^ 
448.  Or  where  that  will  not  answer,  the  court  will  direct  a  special 
certiorari  to  be  framed  to  meet  the  case. — Barton  v.  Petit  4*  Bayard^  7 
Cranchj  288.  The  supreme  court  cannot  remove  a  cause  from  the  cir- 
cuit court  by  certiorari  on  the  ground  that  the  circuit  court  has  no  juris- 
diction of  the  case,  but  that  the  jurisdiction  over  it  belonged  to  the  su- 
preme  court.  Nor  does  a  certiorari  lie  in  such  case  to  change  the  venue 
and  grant  an  impartial  trial. — Fowler  v.  Lind^ey,  3  DalLy  411.  Serg,  on 
Const.  Law,  76. 
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The  present  organization  of  the  circuit  courts  was  established  by  the 
act  of  April  29,  1822.  New  circuits  have  been  formed  since  the  passage 
of  that  act,  but  upon  the  same  principle  then  adopted.—- 2  Story^s  L.'  U. 
S,,S55. 

1.  In  what  cases  have  the  circuit  courts  original  jurisdiction  1 

It  is  enacted  by  the  11th  section  of  the  judiciary  act  of  Sept.  24, 
1789,  that  the  circuit  courts  shall  have  original  cognLzance  concurrent 
with  'the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at 
common  law,  or  in  equity,  wliere  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  five  hundred  dollars,  and  the  United  States 
are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  between  a 
citizen  of  the  state  where  the  suit  is  brought  anci  a  citizen  of  another 
state.  But  no  person  shall  be  arrested  in  one  district  for  trial  in  another, 
in  any  civil  action,  before  a  circuit  or  district  court,  and  no'  civil  suit 
before  either  of  the  said  courts,  against  an  inhabitant  of  the  United  States, 
by  any  original  prooess,  in  ^ny  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ. 
Nor  shall  any  district  or  circuit  court  have  cognizance  of  any  suit  to  re« 
cover  the  contents  of  any  promissory  note,  or  other  chose  in  action,  iti 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents,  if  no  assignment  had  been  made  except 
in  cases  of  foreign  bills  of  exchange. 

2.  What  is  provided  as  to  a  jury  trud  1 

Sec.  12  provides  that  all  issues  in  fact  in  the  circuit  courts  shall,  in 
all  suits,  except  those  of  admiralty  and  maritime  jurisdiction,  be  by  jury 

3.  In  what  sense  only  is  thci  circuit  court  an  inferior  court  1 
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In  the  sense  of  the  constitution  only ;  it  is  not  so  in  the  language  of 
the  common  law ;  nor  are  its  proceedings  subject  to  those  narrow  rules 
which  the  courts  of  Westminster  apply  to  special  courts,  or  inferior 
courts  held  by  charter.  It  is  a  court  of  original  and  durable  jurisdiction  ; 
analogous  to  the  court  of  King's  Bench  in  £ngland,  and  entitled  to  as 
liberal  intendments  and  presumptions  in  its  favor  as  any  supreme  court. — 
Turner  v.  Bank  of /forth  America^  4  Da//.,  11.  United  States  t.  Thelfuur* 
geniSy  2  Do//.,  343.     Kemp*s  Lessee  v.  Kennedy^  5  Cranch^  185. 

Still,  however,  it  is  a  court  of  limited  jurisdiction,  and  has  cognizance 
not  of  cases  generally,  but  only  of  a  few  specially  circumstanced,  amount* 
ing  only  to  a  small  proportion  of  the  cases  which  an  unlimited  jurisdic- 
tion would  embrace. — Turner  v.  The  Bank  of  JSTorth  America^  4  DalL^  1 1. 

4.  What  is  the  presumption  in  regard  to  its  jurisdiction  1 

The  fair  presumption  is,  that  a  cause  is  without  its  jurisdiction,  till 
the  contrary  appears.  So  that  facts  and  circumstances  that  give  it  juris* 
diction  must  be  set  forth  on  the  record ;  and  if  the  fact  be  denied  on 
which  the  plaintiff  grounds  his  right  to  sue  in  this  court,  he  must  prove 
it. — Maxjield^s  Lessee  v.  Levy,  4  Dall.y  330.  Gassies  v.  Ballon^  6  Peters* 
S,  C.  Rep.y  761.  Hodgson  S(  Thompson  v.  Bowerbank  et  al.j  5  Cranch^ 
303.  Strawbridge  v.  CurtisSy  1  Condens,  Rep.^  528.  Bingman  v.  Cabot^ 
I  Ibid.,  170. 

The  decisions  of  the  supreme  court  require  that  the  averment  of 
jurisdiction  shall  be  positive,  that  the  declaration  shall  state  expressly 
the  fact  on  which  jurisdiction  depends. — Brown  v.  Keene^  8  Peters'  S.  C. 
R^.^  1 12.     JVew  Orleans  ▼.  De  Armas  et  al.y  9  Peters^  S.  C,  /2cp.,  224. 

5.  What  is  the  rule  as  to  the  jurisdiction  of  the  circuit  court  in  cases 
arising  under  the  laws  of  the  United  States  1 

That  unless  jurisdiction  has  been  conferred  by  act  of  Congress,  the 
circuit  court  cannot  take  cognizance  of  them. — Bank  of  United  Slates  y. 
Deveauxy  5  Cranehy  85.  Hodgson  v.  Bowerbank^  5  iw5,  303.  Mclntire 
V.  Wood,  7  Ibidy  504.  9  Wheat ,  104.  Livingston  v.  Van  Inghm,  4  HalPs 
Law  Jour.y  60. 

But  though  the  courts  of  the  United  States  are  all  of  a  limited  juris- 
diction, and  their  proceedings  are  erroneous,  if  the  jurisdiction  be  not 
shown  upon  them,  and  may  in  such  case  be  reversed,  yet  they  are  not 
absolute  nullities,  which  may  be  totally  disregarded. — McCormack  v. 
Sullivan^  10  Wheaion.  Jackson  v.  Twentymen,  2  Peters^  S.  C.  Rep.,  136. 
Evans  qui  tarn  v.  Bollan,  4  DalL,  342.  This  was  an  action  to  recover 
the  penalty  of  2000  dollars  given  by  the  act  of  March  22d,  1794,  for  fit- 
ting out  a  vessel  in  the  slave  trade,  without  declaring  in  what  court  the 
suit  should  be  brought ;  and  it  was  held  that  the  circuit  court  had  no 
jurisdiction. 

6.  What  is  necessary  to  vest  a  jurisdiction  in  the  circuit  court,  in  suits 
between  citizens  of  the  United  States  1 

It  is  necessary  that  one  of  the  parties  should  be  a  citizen  of  the  state 


JURISDICTION.  47 

tnwhidi  the  suit  is  brought,  for  the  circuit  court  haa  no  jurisdiction  where 
tieither  of  the  parties  is  a  citizen  of  the  state  in  which  the  suit  is  brought. — 
SAiUe  V.  Davis,  1  Peters'  S.  C.  Rep.^  434.  White  v.  Fenner,  Mason,  520. 
Where  a  mortgagor  and  mortgagee  are  citizens  of  different  states,  an 
ejectment  or  a  bill  of  foreclosure  will  lie  in  the  circuit  court. — McDonald 
T.  Smalley  et  a/.,  1  Peters^  S.  C.  Rep.,  624. 

7.  How  is  this  rule  applied  to  corporations  aggregate  1 

In'  the  case  of  the  Bank  of  the  United  Staies  v.  DeveatiXf  the  supreme 
court  established  the  rule,  that  the  jurisdiction  of  the  court  being  limited, 
as  respects  the  character  of  the  parties,  to  "  controversies  between  citizens 
of  different  states,"  both  parties  must  be  citizens  to  come  within  the  de- 
scription. 

That  invisible,  intangible,  and  artificial  being,  that  mere  legal  entity, 
a  corporation  aggregate,  is  certainly  not  a  citizen  ;  and  consequently  can 
not  sue  or  be  sued  in  the  courts  of  t)ie  United  States,  unless  the  right  of 
the  members  in  this  respect  can  be  exercised  in  their  corporate  name.  If 
the  corporation  be  considered  as  a  mere  faculty,  and  not  as  a  company  of 
mdividuals,  who  in  transactin^heir  joint  concerns  may  use  a  legal  name, 
they  must  be  excluded  from  the  courts  of  the  Union.  The  corporate 
name  cannot  indeed  be  either  an  alien  or  a  citizen,  but  the  persons  whom 
it  represents  may  be  one  or  the  other  ;  and  the  controversy  is,  in  fact  and 
in  law,  between  those  persons  suing  in  their  corporate  character,  by 
their  corporate  name,  for  a  corporate  right,  and  the  individual  against 
whom  the  suit  is  instituted.  Substantially  and  essentially,  the  parties 
in  8uch«  case,  where  the  members  of  a  corporation  are  aliens,  or  citizens 
of  difTerent  states  from  the  opposite  party,  come  within  the  spirit  and  terms 
of  the  constitution,  come  within  the  spirit  and  terms  of  the  jurisdiction  con- 
ferred by  the  constitution  on  the  national  tribunals.  'Such  has  been  the 
universal  understanding  upon  this  subject. 

The  court  will  look  beyond  the  mere  corporate  character,  to  the  in- 
dividuals of  whom  it  is  composed ;  and  if  they  are  citizens  of  a  different 
state  from  the  party  sued,  they  are  competent  to  sue  in  the  courts  of  the 
United  States,  but  all  the  corporators  must  be  citizens  of  a  diff[erent  state 
from  the  party  sued ;  the  same  rule  applies  to  a  corporation  aggregate 
when  standing  in  the  attitude  of  defendants. — Strawhridge  et  al,  v.  Curtiss 
ei  al^  3  Cranch^  367.  Commercial  and  R,  R.  Bank  of  Vicksburg  v.  Sloto- 
comb  et  al.,  14  refers^  S.  C.  Rep,,  60.  Irvine^  for  use  of  Lumberman's 
Bank  of  Warren  v.  Lowrey,  14  Peters^  S.  C.  Rep.,  293. 

This  is  according  to  the  English  doctrine  of  a  corporation  aggregate. 
— Mayor  of  London  v.  Wood,  12  Mod.  Rep.,  cited  in  Hope  Insurance  Com* 
V.  Bo€ardman,  5  Cranch,  57.  Breithaupt  v.  Bank  of  Georgia,  1  Peters^  S. 
C.  Rep.,  S38.  Corporation  of  Jfew  Orleans  v.  Winter,  1  Wheaton,  91. 
Bmk  of  Jlugusta  v.  Earl,  13  Peters^  S.  C.  R^.,  519.     1  Rentes  Com.,  224- 

• 

8.  What  is  the  rule  as  to  nominal  parties  1 

In  the  case  of  Georgia  v.  Juan  Madrazo,  the  supreme  court  said  :  it 
may  be  laid  down  as  a  rule,  which  admits  of  no  exception,  that  in  all  cases 
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where  jurisdiction  depends  on  the  party,  it  in  the  party  named  on  the 
record.— 1  Peiers^  S.  C.  Rep.,  121.     Osborne  v.  Bank  of  the  United  StaUt 
9  Wheaton,  738.     Fowler  y.  Lindsey,  3  DalLy  411. 

In  a  case  where  the  chief  magistrate  of  a  state  is  sued,  not  by  hia 
name,  but  his  style  of  office,  and  the  claim  made  upon  him  is  entirely  in 
his  official  character,  the  state  itself  may  be  considered  a  party  on  the 
record. — Governor  of  Georgia  v.  Juan  Madrazo^  1  Peters*  S,  C.  Rep,^  134. 

The  courts  of  the  United  States  have  jurisdiction  of  a  case  between 
citizens  of  the  same  state,  if  the  plaintiffs  are  only  nominal  plaintifis  for 
the  use  of  an  alien. — 5  Cranch^  303.     2  Cond,  Rep,y  264. 

Where  the  plaintiffs  were  aliens  and  their  testators  citizens  of  Geor- 
gia, and  the  suit  was  against  citizens  of  Georgia,  they  were  entitled  to  sue 
m  the  circuit  court. — Chappedelaine  v.  Dtchenaux,  4  Cranchy  306. 

An  action  was  brought  by  foreign  attachment,  in  the  court  of  common, 
pleas  of  Warren  county,  Pennsylvania,  in  the  name  of  a  citizen  of  Penn^ 
sylvania,  for  the  use  of  the  Lumberman's  Bank  of  Warren,  Pa.,  against  a 
citizen  of  New  York.  The  suit  was  on  a  note  given  by  the  defendant  to 
the  plaintiff,  to  be  paid  *'  in  the  office  notes  of  the  Lumberman's  bank  at 
Warren.^'  Some  of  the  stockholders  of  tlie  Lumberman's  bank  at  Warren 
were  citizens  of  the  state  of  New  York.  The  defendant  appeared  to  the 
action  by  counsel,  and  having  given  bond  with  surety  to  the  court  of  com- 
mon  pleas,  removed  the  cause  to  the  circuit  court  of  the  United  States  for 
the  western  district  of  Pennsylvania.  A  motion  was  made  in  the  circuit 
court,  to  remand  the  cause  to  the  court  of  common  pleas  of  Warren  coun- 
ty, the  circuit  court  not  having  jurisdiction  of  the  cause,  on  the  ground 
that  the  real  party  in  the  suit  was  the  Lumberman's  Bank,  and  that  the 
Bank  was  a  corporation  aggregate,  and  some  of  the  corporators  were 
citizens  of  New  York,  [t  was  held  that  the  circuit  court  had  jurisdiction 
of  the  cause. — Irvine  for  the  use  of  the  LumbermmCs  Bank  of  Warren  ▼. 
Lowrey,  14  Peters'  S.  C.  Rep.,  292. 

9.  What  is  the  rule  where  there  is  a  change  of  parties,  on  the  record, 
after  suit  brought  1 

It  has  been  decided  that,  if  an  alien  should  sue  a  citizen,  and  should 
omit  to  s^te  the  character  of  the  parties  in  the  bill,  though  the  court 
could  not  exercise  jurisdiction  while  the  defect  in  the  ^11  remained,  yet 
it  might  at  any  time  before  the  hearing,  and  the  court  would  not  hesitate  to 
decree  in  the  cause. — Connolly  v.  Taylor,  2  Peters*  K.  Rep.,  565.  i^iif- 
sell  V.  Clark's  Ex,,  7  Cranch,  69.  McMickm  v.  Webb  et  al.,  11  Peters' 
S.  C.  Rep.,  25. 

A  bill  was  filed  by  W.,  a  citizen  of  Connecticut,  against  M.,  and 
others,  citizens  of  Rhode  Island,  in  the  circuit  court  of  the  United  Si  ttes 
for  the  district  of  Rhode  Island.  An  answer  was  put  in  to  the  bill,  and 
the  court  was  referred  to  a  master  for  an  account. 

Pending  these  proceedings,  the  complainant  died,  and  administration 
of  his  effects  was  granted  to  C.,  a  citizen  of  Rhode  Island,  who  filed  a  bill 
of  revivor  in  the  circuit  court.  Held,  that  the  bill  of  revivor  was  in  no  just 
sense  an  original  suit.     The  parties  to  the  original  suit  were  citizens  of 
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diflerent  states,  and  the  jurisdiction  of  the  court  completely  attached  to 
the  controversy.  Haying  so  attached,  it  could  not  he  divested  hy  any  sub- 
sequent proceedings. — Clark  v.  Matthewaon^  12f  Peters*  S.  C  Rep,,  164. 

10.  What  is  the  rule  as  to  the  right  of  assignees  to  sue  in  the  circuit 

court  t 

• 

The  Act  of  September  24, 1789,  imposes  the  restriction,  that  no  cir- 
cuit or  district  court  shall  have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  notes,  or  other  chose  in  action,  in  favor  of 
an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents,  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange. 

The  act  is  not  confined  to  assignable  paper,  though  that  was  the 
principal  object  of  the  provision.  Equitable  as  well  as  legal  assignments 
are  included. 

Assignees  by  operation  of  law,  as  where  the  estate  of  an  insolvent 
is  vested  in  them  by  law,  are  embraced  by  the  provision,  as  much  as  as- 
signees by  deed. — Sere  4r  Lnralde  v.  Ptiot,  6  Crancky  332.  But  a  note 
made  payable  to  W.  P.  or  bearer,  is  not  within  this  clause.  Bean  v. 
Smithy  2  MasiMy  268.  Bank  of  Keruucky  v.  Wister,  2  Peters*  S.  C.  Rep., 
318.     Bank  of  Kentucky  v.  Ashley  4*  Ella,  2  76.,  327. 

An  administrator  de  bonis  non^  or  residuary  legatee,  is  not  consid- 
ered as  an  assignee  within  the  act. — Chappedelaine  v.  Dechenaux,  4 
Cranchy  306. 

11.  What  is  the  rule  in  the  case  of  an  action  by  an  endorsee  against 
the  endorser  % 

That  the  endorsee  of  a  promissory  note,  who  is  a  citizen  of  one 
state,  may  sue  the  endorser,  who  is  a  citizen  of  another  state,  in  the  cir- 
cuit court,  whether  the  endorser  could  sue  the  maker  in  that  court  or 
not. — Turner  v.  The  Bank  of  North  Amtricoy  4  Da//.,  8.  Monielet  v. 
Murray^  4  Cranch,  46. 

12.  What  is  the  rule  as  to  the  jurisdiction  of  the  circuit  court  in  cases 
of  trespass  quare  clausum  f regit  ? 

The  rule  is,  that  no  action  will  lie  in  the  circuit  court  for  trespass 
ptare  clausum  fregit  if  the  lands  in  question  are  nbt  within  the  district  in 
which  the  court  is  sitting,  though  the  defendant  be  a  citizen  of  the  state 
where  the  suit  is  brought,  and  the  plaintiff  a  citizen  of  another  state — 
Lwingston  v.  Jtffersony  4  Hairs  Law  Journal^  78.     1  Brock.  Rep.y  203. 

13.  How  has  the  1 1th  section  of  the  judicial  act,  which  provides  "  that 
no  person  shall  be  arrested  in  one  district  for  trial  in  another,  in  any 
civil  action  before  a  circuit  or  district  court,  and  no  civil  suit  shall  be 
brought,  before  either  of  said  courts,  against  an  inhabitant  of  the  United 
Stales,  by  any  original  process,  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving 
the  writ,'^  been  construed  1 
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It  has  been  held  not  to  be  in  restriction  of  the  jnrisdictioD  of  the  conrt, 
but  a  grant  of  a  personal  privilege,  that  of  not  being  served  with  process 
out  of  the  district  in  which  the  defendant  resides,  or  is  found ;  and  this  is 
the  case  as  well  with  regard  to  arrests  as  to  other  process  at  law  or  equity. 
Being  such  personal  privilege,  it  may  be  vFaived.  Thus,  if  the  defendant, 
who  is  served  in  the  state  where  he^r«^ides  with  equity  process  from  the 
circuit  court  of  another  state,  appear  to  such' process  and  answbr  without 
objecting  to  it,  he  hereby  waives  his  privilege,  and  the  court  has  jurisdic- 
tion.— L(ygan  v.  Patrick^  5  Cranchy  288.     Serg.  Const.  Law^  119. 

The  residence  of  the  party  in  another  district  of  a  state  than  that  in 
which  the  suit  is  brought  in  a  court  of  the  United  States,  does  not  exempt 
him  from  the  jurisdiction  of  the  court.  The  division  of  a  state  into  two 
or  more  districts,  cannot  aifect  the  jurisdiction  of  the  court  on  account  of 
citizenship.  If  a  party  is  found  in  the  district  in  which  he  is  sued,  the 
case  is  out  of  the  prohibition  of  the  judiciary  act. — McMicken  v.  Webb 
tt  ah,  11  Peters'  S.  C.  Rep.^  25. 

14.  What  is  the  rule  as  to  the  authority  of  a  circuit  or  district  court  to 
issue  its  process  into  another  district,  to  compel  the  appearance  of  a  per- 
son not  residing  or  found  within  the  jurisdiction  of  the  court  from  which 

the  process  issued  1 

• 

The  rule  is,  that  those  courts  have  no  such  authority  ;  and  this  is  the 
rule  in  admiralty  as  well  as  other  causes. — £x  parte  Graham^  4  Wash. 
C,  C.  Rep,y  211.  Serg.  Const,  LaWy  12Q.  Hollingsworth  v.  Mams,  2 
Do//.,  396.  The  appearance  of  the  defendant  to  a  foreign  attachment  in 
a  circuit  court  of  the  United  States,  waives  all  objection  to  the  non-ser- 
vice of  the  process. — Pollard  Sr  Pickett  v.  Dwighi  et  al,,  4  Cranchy  *421. 

A  foreign  attachment  may  be  issued  against  an  alien,  as  defendant, 
in  the  circuit  court  of  the  United  States. — ^erg,  on  JlttatL^  44.  Fland" 
ers  V.  The  ^tTut  Ins,  Co,y  3  Mason^  158. 

15.  What  is  the  rule  as  to  the  jurisdiction  of  the  circuit  court  respect- 
ing patents  \ 

The  Act  of  Congress  passed  February  15th,  1819,  provides  that  the 
circuit  courts  shall  have  original  cognizance,  as  well  in  equity  as  at  law, 
of  all  actions,  suits,  controversies,  and  cases  arising  under  any  law  of  the 
United  States,  granting  or  confirming  to  authors  or  inventors,  the  exclu- 
sive right  to  their  respective  writings,  inventions,  and  discoveries,  and, 
upon  any  bill  in  equity  filed  by  any  party  aggrieved,  in  any  such  cases, 
shall  have  authority  to  grant  injunctions  according  to  .the  course  and 
principles  of  a  court  of  equity,  to  prevent  the  violation  of  the  rights  of 
authors  or  inventors,  secured  to  them  by  any  of  the  laws  of  the  United 
States,  on  such  terms  and  conditions  as  the  said  courts  may  deem  fit  and 
reasonable.  Provided,  however,  that  from  all  judgments  and  decrees  of 
any  circuit  court  rendered  in  the  premises,  a  writ  of  error  or  an  appeal, 
as  the  case  may  require,  shall  lie  to  the  supreme  court  of  the  United 
States. — Serg,  Const,  Law,  122. 
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16.  What  is  the  rule  as  to  the  removal  of  causes  fcpm  the  state  courts 
to  the  circuit  courts  of  the  United  States  1 

The  12th  section  of  the  judiciary  act  of  1789  provides,  that  if  a  suit 
he  commenced  in  a  state  court  against  an  alien,  or  by  a  citizen  of  the.  state 
in  which  the  suit  is  brought  against  a  citizen  of  another  state,  and  the 
matter  in  dispute  exceed  the  sum  of  five  hundred  dollars,  exclusive  of 
costs,  to  be  made  to  appear  to  the  satisfaction  of  the  court,  and  the  de- 
fendant shall,  at  the  time  of  entering  appearance  in  such  state  court,  file  a 
petition  for  the  removal  of  the  cause  for  trial  into  the  next  circuit  court  to 
be  held  in  the  district  where  the  suit  is  pending,  and  ofier  good  and  suffi- 
cient security  for  his  entering  in  such  court,  on  the  first  day  of  its  session, 
copies  of  said  process  against  him,  and  also  for  his  then  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail  was  originally  required 
therein,  it  shall  then  be  the  duty  of  the  state  court  to  accept  the  surety 
and  proceed  no  further  in  the  cause.  As  all  suits  against  an  alien  are  not 
embraced  by  the  constitution,  but  only  suits  between  an  alien  and  a  state 
or  a  citizen  thereof,  it  seems  that  this  act  must  be  restrained  accordingly. 
— Magsman  v.  Higginsojiy  4  Dal/.,  1 1.  Hodgson  v.  Bower  bank,  5  Cranch, 
303.     Serg.  on  Const.  Law,  115  et  124. 

The  defendant's  petition  to  the  state  court,  for  a  removal,  must  be 
actually  filed  at  the  term  when  his  appearance  is  entered. — Gibson  v. 
Johnson,  1  Peter 8*  C  C.  Rep.,  44  \  and  a  petition  afterwards  filed  will  not 
give  the  circuit  court  jurisdiction,  although  the  state  court  agree  to  con- 
sider the  petition  as  filed  of  a  proper  term  when  the  appearance  was  en> 
tered  nunc  pro  tunc*  If  a  cause  be  improperly  removed,  it  is  the  duty  of 
the  circuit  court  to  remand  it  \  and  on  error  to  the  supreme  court  the  latter 
woald  he  bound  to  remand  it. — Pollard  v.  Dvngkt,  4  C ranch,  421. 

The  petition  for  removal,  filed  at  the  time  of  entering  special  bail,  is 
in  season,  thpugh  the  bail  may  have  been  excepted  to. — ^rgo  v. 
Monteiro,  1  Caines*  Rep.,  209. 

After  removing  the  cause  to  the  circuit  court,  and  appearing  there, 
the  defendant  cannot  object  that  the  circuit  court  has  not  jurisdiction.— 
Pollard  V.  D wight,  4  Cranch,  421.  Patterson  v.  United  States,  2  Wheat., 
221.    Hollingsworth  v.  Mams,  2  Dall,  396.  BBB 

An  ejectment  comnienced  in  q,  state  court,  technically  against  the 
casual  ejector,  but  substantially  against  the  tenant  in  possession,  is,  if  the 
landlord  be  an  alien  and  he  be  admitted  to  defend,  within  the  act,  though 
the  tenant  he  a  citizen  of  the  state. — Jackson  v.  Stiles,  4  Johns.  Rep.,  493. 

After  a  cause  has  been  removed,  the  plaintififcannot,  by  relinquishing 
a  part  of  his  demand,  oust  the  court  of  its  jurisdiction. — Wright  v.  WHU^ 
1  Peters'  C.  C.  Rep.,  220. 

17.  What  is  the  rule  in  actions  for  libel  1 

It  has  been  held  that  the  court  will  not,  on  the  defendant's  petition, 
allow  a  removal  to  the  circuit  court  of  the  United  States,  notwithstanding 
he  is  an  alien,  and  makes  affidavit  that  the  matter  in  dispute  exceeds  the 
ndue  of  five  hundred  dollars,  exclusive  of  costs,  because  the  Act  of  Congress 
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is  not  applicable  to  torts  or  vindictive  suits. — Rush  v.  Cohhtii^  6  Yeates^ 
275.     Cary  v.  Cobbett,  2  teates,  277.     Respublica  v.  Cobbeti,  3  Bail.,  467. 

18.  What  is  the  remedy  where  an  inferior  court  of  a  state  refuse  to  ai** 
few  a  removal  to  the  circuit  court  of  the  United  States  \ 

It  18  by  writ  o(  mandamus  from  the  appellate  court  of  the  state,  and  not 
from  the  circuit  court. — Brovm  v.  Coj>in  ir  /Twe,  4  Henning  ir  Munf.^  173, 

19.  What  if  there  are  two  or  more  defendants  in  the  state  courts  and 
one  only  petitions  for  removal  to  the  circuit  court  1 

The  cause  cannot  be  removed ;  nor  if  one  of  the  defendants  is  a  citi- 
zen of  the  same  state  with  the  pkintiflf. — Beardsley  v.  Torrey^  4  Wash. 
C.  C.  Rep.,  286. 

20.  What  if  a  state  be  a  party  1 

If  a  state  be  a  party  to  a  suit  below,  which  has  been  removed  into  the 
circuit  court  from  a  state  court,  the  court  will  remand  it,  though  it  may 
appear  the  state  was  made  a  party  to  defeat  the  jurisdiction,  of  the  circuit 
court. — State  of  Jfew  Jersey  v.  Babcock,  4  Wash.  C.  C.  Rep.,  344. 

21.  What  is  the  rule  for  removals  from  state  courts,  by  parties  claiming 
titles  to  lands,  under  grants  from  different  states  1 

By  the  12th  section  of  the  judiciary  Act  of  Sept.,  1789,  it  is  enacted, 
that  if,  in  any  action  commenced  in  a  state  court,  the  title  of  land  be  con- 
cerned, and  the  parties  are  citizens  of  the  same  state,  and  the  matter  in 
dispute  exceeds  the  sum  or  value  of  five  hundred  dollars,  exclusive  of  costs, 
the  sum  or  value  being  made  to  appear  to  the  satisfaction  of  the  court, 
either  party  before  the  trial,  shall  state  to  the  court  and  make  affidavit,  if 
it  require  it,  that  he  claims,  and  shall  rely  upon  a  right  or  title  to  the  land, 
under  grant  from  a  state,  other  than  that  in  which  the  suit  is  pending,  and 

f produce  the  original  grant,  or  an  exemplification  of  it,  except  where  the 
OSS  of  the  records  shall  put  it  out  of  his  power,  and  shall  move  that  the 
adverse  party  inform  the  court  whether  he  claims  a  right  or  title  from  the 
state  in  which  the  suit  is  pending ;  the  said  adverse  party  shall  give  such 
information,  otherwise  not  to  be  allowed  to  plead  such  grant,  or  give  it  in 
evidence  upon  the  trial ,  and  if  he  informs  that»he  does  claim  under  any 
such  grant,  the  party  claiming  under  the  grant  first  mentioned  may  then,  on 
motion,  remove  the  cause  for  trial,  to  the  next  circuit  court  to  be  holden  in 
snch  district.  But  if  he  be  defendant,  he  shall  do  it  under  the  same  regu- 
lations as  are  before  mentioned(Q.  16)  in  case  of  the  removal  of  a  cause 
into  such  court  by  an  alien.  And  neither  party  removing  the  cause  shall 
be  allowed  to  plead,  or  give  in  evidence,  any  other  title  than  by  him  stated 
as  aforesaid,  as  the  ground  of  his  claim. 

The  constitution  and  laws  look  to  the  grants  as  the  foundation  of 
jurisdiction,  and  not  to  any  equitable  title  previous  thereto. — Colson  v. 
Lewis,  2  Wheatauy  378. 

22.  What  is  the  rule  as  to  the  power  of  the  circuit  court  to  issue  a  mat^ 
damus  1 
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« 

ThAt  the'power  to  isstie  a  mandamus  is  <;onfin^d,  exclusively,  to  easea 
in  which  it  may  be  necessary  for  the  exercise  of  a  jurisdiction  already 
existing ;  as  for  instance,  if  the  court  below  refuse  to  proceed  to  judgment^ 
there  a  mandaf/itis^  in  the  nature  of  n procedendo^  may  issue.  It  was  there* 
fore  held,  that  a  mandamus  could  not  be  issued  by  the  circuit  court  of  the 
United  States  to  the  register  of  a  land-office  in  Ohio,  commanding  him  to 
is8u«  a  final  certificate  of  purchase  to  the  plaintifif^  for  certain  lands  in  that 
state,  to  which  the  plaintiff  laid  claim  under  the  laws  of  the  United  States. 
Nol*  will  the  circumstance  that  the  parties  are  citizens  of  different  states^ 
make  any  difllerence.  .  The  proper  remedy  for  the  party  is,  an  action 
against  the  ofllcer  for  damages,  or  to  recoTer  the  specific  property .---Jlfc* 
Intire  v.  Wood,  7  Cranch,  504.     McCluny  v.  Sillimfln^  6  Wheat,,  589. 

In  Kendall  v.  The  United  States,  it  was  decided  that  the  circuit  court 
for  the  District  of  Columbia  had  power  to  issue  a  mandamus  to  the  post, 
master- general,  commanding  him  to  do  a  certain  act  in  his  ofiScinl  charac- 
ter. But  this  power  was  there  held  to  be  confined  to  the  circuit  court  of 
that  District ;  and  the  court  said  it  resulted  from  the  3d  section  of  the  Act 
of  Congress  of  February  27th,  180 1,  which  declares  that  the  circuit  court 
(of  that  district)  and  the  judges  thereof,  shall  have  all  the  power  by  law 
vested  in  the  circuit  courts  of  the  United  States.  The  circuit  courts  re- 
ferred to,  were  those  established  by  the  Act  of  February  13th,  1801.  The 
repeal  of  that  law,  fifteen  months  afterwards,  and  after  the  circuit  court 
for  this  district  had  gone  into  operation,  under  the  Act  of  27th  of  February, 
1801,  could  not  in  any  manner  affect  that  law  any  fui^ther  than  was  pro- 
vided by  the  repealing  act. — 12  Peters^  S.  C.  Rep,,  524.  This  was  de- 
cided by  six  judges  against  three.  Chief  Justice  Taney,  J.  J.  Barbour 
and  Catron,  dissented  from  the  opinion  of  the  court  and  adhered  to  the 
doctrine  of  the  cases  of  Wood  v.  Mclntire  8(  McCluny  v,  Silliman,  and  at- 
tempted to  show  that  there  exists  no  just  cause,  either  in  law  or  reason, 
for  giving  a  more  extended  construction  to  the  powers  of  the  circuit  court 
for  the  District  of  Columbia,  than  has  been  prescribed  to  the  other  circuit 
courts.  See  the  dissenting  opinions  of  Taney,  C.  J.,  and  of  Barbour,  J ., 
in  the  above  case,  626  to  653. 

23.  What  is  prescribed  as  to  the  criminal  jurisdiction  of  the  circuit 
court  1 

■ 

By  the  Act  of  September  24th,  1789,  section  11,  the  circuit  court 
shall  have  exclusive  cognizance  of  all  ctimeir  and  offences  cognizable 
under  the  authority  of  the  United  States,  except  whete  that  act  otherwise 
provides,  or  the  laws  of  the  United  States  otherwise  provide.  See  dis- 
trict court — post,  and  concurrent  jurisdiction  with  the  district  courts,  of 
crimes  and  offences  cognizable  therein.  Under  this  act,  the  circuit  court 
has  jurisdiction  in  an  indictment  against  a  consul  from  a  foreign  power, 
where  the  punishment  is  beyond  the  grade  assigned  to  the  district  court* 
— Untied  States  v.  Ravara,  2  Dall.,  297.  -. 

The  jurisdiction  of  the  circuit  court,  in  criminal  cases,  is  confined  to 
offences  connnitted  within  the  district  for  which  those  courts  respectively 
sit,  where  they  are  committed  on  land. — Serg,  on  Const,  Law,  129. 


64  JOBUDIGTIOM. 

24.  How  far  is  the  criminal  juriBdiction  of  the  circuit  courts  final  X 

m 

It  is  final  in  all  cases,  unless  on  points  in  which  the  opinions  of  the 
judges  are  opposed. — Untied  Stales  ▼.  MoorCj  3  Cranchy  171. 

25   What  is  the  rule  as  to  military  ofiences  1 

That  they  are  not  within  the  jurisdiction  of  the  circuit  courts.  They 
never  are  cognizable  in  common  law  courts.— J7ofi«/an  v.  Moore^  5 
WheatOTL,  29. 

26.  What  is  the  rule  as  to  the  concurrent  jurisdiction  between  the  cir- 
cuit courts  and  state -courts  in  criminal  cases  ? 

That  they  have  no  concurrent  jurisdiction,  except  it  is  expressly  vest- 
ed by  Act  of  Congress ;  as  by  the  Act  of  21st  April,  1806,  concerning 
counterfeits  of  the  current  coin  of  the  United  States. — Serg,  on  Canst,  Law^ 
130.     People  v.  Lynch,  11  Johns.  Rep,y  549. 

The  circuit  court  has  jurisdiction  over  crimes  committed  within  any 
place  situated  in  the  district  in  which  it  sits,  which  has  been  ceded  to  the 
United  States, with  the  consent  of  the  state  legislature,  for  the  purpose  of 
erecting  forts,  &c. — United  States  v.  Cornell^  2  Mason,  95. 

*  Though  the  district  court  has  cognizance  of  all  penalties  and  for-  , 
feitures  incurred  under  the  laws  of  the  United  States,  yet  where  the  law 
declares  the  act  to  be  an  ofience,  and  treats  it  as  a  criminal  act,  it  must  be 
prosecuted  criminally  in  the  circuit  courts  and  the  distinction  ought  to 
be  preserved,  because  penalties  and  forfeitures  may  be  remitted  by  the 
secretary  of  the  treasury ;  but  crimes  and  offences  can  only  be  remitted 
by  the  president. — United  States  v.  Mann,  1  GalL,  177. 

27.  In  what  case  may  the  circuit  court  exercise  appellate  jurisdiction 
by  writ  of  error  to  the  district  court  X 

By  the  22d  section  of  the  judiciary  act  of  1789,  final  decrees  and  judg- 
ments in  civil  actions  in  a  district  court,  where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  fifty  dollars,  exclusive  of  costs,  may  be  re-exam- 
ined, and  reversed  or  afiirmed  in  a  circuit  court  holden  in  the  same  dis- 
trict, upon  a  writ  of  error,  whereto  shall  be  annexed  and  returned  there- 
with, at  the  day  and  place  therein  mentioned,  an  authenticated  transcript  of 
the  record  and  assignment  of  errors,  and  prayer  for  reversal  with  citation' 
to  the  adverse  party,  signed  by  the  judge  of  such  district  court,  or  a  just- 
ice of  the  supreme  court,  the  adverse  party  having  at  least  twenty  days 
notice. 

But  there  shall  be  no  reversal  on  such  writ  of  error,  for  error  in  ruling 
any  plea  in  abatement,  other  than  a  plea  to  the  jurisdiction  of  the  court,  or 
for  any  error  in  fact.  As  the  district  judge  cannot  sit  in  the  circuit  court 
on  a  writ  of  error  to  the  district  court,  there  can  be  no  opposition  of  opi- 
nion mider  the  6th  section  of  the  Act  of  1802,  and  therefore  in  such  case 
no  removals  to  the  supreme  court  can  take  place  by  certificate. — United 
States  V.  Lancaster,  5  Wheaion,  434.  Nor  does  a  writ  of  error  lie  from 
the  supreme  court  to  the  circuit  court,  to  remove  a  judgment  rendered  upon 
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a  writ  of  error  from  the  district  oourt.-^ETfit^eJ  Siatea  ▼.  Ten  Broek^  2 
Whtatm^  442. 

The  issue  of  ntd  tiel  record  is  an  issue  of  fact,  and  therefore,  a  judg* 
ment  upon  that  issue  cannot  be  reversed  in  a  circuit  court  on  a  writ  of  er- 
ror.— Untied  Staies  v.  Cook^  2  Masons  22. 

An  action  of  debt,  for  a  penalty,  is  a  civil  cause  within  the  act.— « 
Jacob  V.  The  United  States^  I  Brock.^  524.  A  bill  against  a  vessel,  claim- 
ing  forfeiture  thereof,  for  exporting  cannon,  &;c.,  under  the  Act  22d  May, 
1795,  is  a  civil  cause. — United  States  v.  La  Vengeance^  3  Dall.^  297. 

28.  What  is  the  rule  as  to  admiralty  and  maritime  cases  1 

That  no  writ  of  error  lies  from  the  circuit  to  the  district  courts,  in 
such  cases. —  United  States  v.  Wwison^  1  Go//.,  5. 

Error  lies  to  the  district  court  on  a  judgment  given  there  in  a  scire 
facias  to  repeal  letters  patent,  under  the  Act  of  February,  1793,  section  10 
— Stearns  v.  Berrett,  Mason^  153. 

29.  In  what  cases  does  an  appeal  lie  Crom  the  district  to  the  circuit 
court  1 

Appeals  to  the  circuit  court  generally  take  place  in  civil  causes  of 
admiralty  or  maritime  jurisdiction. — Serg*  on  Const.  Law,  137. 

By  the  Act  of  March  3,  1803,  section  2,  (2  Stores  Laws,  905),  it  is 
enacted,  that,  from  all  final  judgments  or  decrees  in  any  of  the  district 
courts  of  the  United  States,  an  appeal,  where  the  matter  in  dispute,  exclu* 
sive  of  costs,  shall  exceed  the  sum  or  value  of  fifty  dollars,  shall  be  al- 
lowed to  the  circuit  court  next  to  be  holden  in  the  district  where  such  final 
judgment  or  decree  may  be  rendered. — Privateer  Montgomery  v.  Schooner 
Beuy,  1  GalLy  416. 

The  appeal  is  confined  to  civil  cause  of  admiralty  and  maritime  juris- 
diction. The  wordjttdgment^  in  the  Act  of  March  3d,  1803,  is  not  used  in 
contradistinction  to  decree,  but  as  explanatory  and  equivalent. — United 
Staies  V.  Wonson,  1  Gall,,  5  )  nor,  on  the  other  hand,  does  a  writ  of  error 
He  in  an  admiralty  or  maritime  cause,  nor  on  a  judgment  entered  on  a  bond 
given  by  the  claimant  to  restore  the  goods,  under  the  89th  section  of  the 
collection  law. — McLellan  v.  United  States,  1  Go//.,  227.  Wescott  v. 
Bradford,  4  Wash.  C.  C.  Hep.,  496. 

30.  What  is  the  effect  of  an  appeal  m  an  admiralty  or  maritime  cause  1 

It  removes  the  whole  proceedings,  and  opens  the  facts  as  well  as  the 
law.  It  suspends  the  sentence,  and  it  is  not  res  judicata  till  the  final  sen- 
tence of  the  appellate  court.  This  is  the  case,  not  only  in  appeals  from 
the  district  to  the  circuit  court,  but  in  appeals  to  the  supreme  court  also. 
— Yeaton  v.  United  States,  5  Cranch,  280.  The  San  Pedro,  2  Wheaton, 
132.     Stratton  v.  Jartis,  8  Peters^  S.  C.  Rep,,  4. 

By  an  appeal  from  the  district  to  the  circuit  court,  the  latter  becomes 
possessed  of  the  cause,  and  executes  its  own  judgment.  The  property, 
or  its  proceeds,  in  proceedings  in  rem,  follow  the  appeal  in  the  circuit 
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eouH.   Bat  if  a  further  appeal  take  place  to  the  supreme  coiKt,  the  pro* 

perty  or  its  proceeds  remains  in  the  circuit  court ;  because  the  supreme 
court  does  not  execute  its  own  judgment. — Brig  Holltn^  Masofiy  431. 
McLellan  v.  United  SttUes^  1  Gafl,  227.  The  Collector,  6  Whealon,  194. 
The  GrotittSj  1  GalL,  503.  Jennings  v.  Carson,  2  Cond.  Rep.,  2.  United 
States  V.  Preaton,  JStPy.  Gen.  of  Louisiana,  3  Peters^  S  C.  R^,,  57. 

• 

31.  What  is  the  rule  as  to  the  power  of  the  circuit  courts  to  gfrant  amend- 
ments in  causes  that  come  before  them  upon  appeal  1 

That  the  courts  may  grant  amendments  in  the  various  causes  that 
come  before  them  by  appeal ;  they  will  grant  them  in  information  in  rem . 
And  an  amendment  will  be  allowed,  though  it  introduce  a  new  count, 
containing  a  new  substantive  offence  ;  or  though  it  may  affect  sureties. 
But  not  if  the  statute  of  limitation  has  run  against  it. — Schooner  Harmony, 
1  Gall,  123. 

32.  What  is  the  rule  as  to  the  power  of  the  circuit  court  to  issue  a 
ttrUorari  or  procedendo  to  the  district  court  % 

No  Act  of  Congress  gives  the  circuit  court  such  power.  Therefore, 
where  the  circuit  court,  in  an  action  of  debt,  issued  a  certiorari  to  the  dis- 
trict court,  in  pursuance  of  which  the  proceedings  were  removed  to 
the  circuit  court,  it  was  held  that  the  district  court  might  have  refused  to 
obey  the  writ. — Patterson  v.  United  States,  2  Wheaton,  22L 


OF  THE  DISTRICT  COURT. 

i.    A^hat  have  Congress  provided  in  regard  to  the  jurisdiction  of  the 
district  court  1 

By  the  9th  section  of  the  Act  of  Sept.  24,  1789,  it  is  enacted,  that 
the  district  courts  shall  have,  exclusively  of  the  state  court,  cognizance  of 
all  crimes  and  offences  that  shall  be  cognizable  under  the  authority  of  the 
United  States,  and  committed  within  their  respective  districts  or  upon  the 
high  seas,  where  no  other  punishment  than  whipping  not  exceeding  thirty 
stripes,  a  fine  not  exceeding  one  hundred  dollars,  or  a  term  of  imprison- 
ment not  exceeding  six  months,  is  to  be  inflicted ;  and  shall  also  have 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under  laws  of  impost,  navigation,  or 
trade,  of  the  United  States,  where  the  seizures  are  made  on  waters  which 
are  navigable  from  the  sea,  by  vessels  of  ten  or  more  tons'  burthen,  within 
their  respective  districts,  as  well  as  upon  the  high  seas ;  saving  to  suitors, 
in  all  cases,  the  right  of  a  common  law  remedy,  where  the  common  law 
is. competent  to  give  it :  and  shall  also  have  exclusive  original  cognizance 
of  all  seizures  on  land,  and  other  waters  than  as  aforesaidmade,  and  of  all 
suits  for  penalties  and  forfeitures  incurred  under  the  laws  of  the  United 
States.  And  shall  also  have  cognizance,  concurrent  with  the  courts  of 
the  several  states,  or  the  circuit  courts,  as  the  case  may  be,  of  all  causes 
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where  an  alien  sues  for  a  tort,  only  in  Tioktion  of  tb^  ]aw  of  nations,  or  t 
treaty  of  the  United  States.  And  shall  have  cogDt'xance,  concurrent  as 
last  mentioned,  of  all  suits  at  common  la\v,  where  iie  United  States  sue| 
and  the  matter  in  dispute  amounts,  exclusive  of  c^^jts,  to  the  sum  or  value 
of  one  hundred  dollars.  And  shall  also  have  juri«  diction,  exclusive  of  the 
courts  of  the  several  states,  of  all  suits  against  consuls,  or  vice-consuls, 
except  for  offences  above  the  description  above  mentioned.  And  the 
trial  of  issues  of  fact,  in  the  district  courts,  in  all  cases  except  civil 
caases  of  admiralty  and  maritime  jurisdiction,  shall  be  hy  jury. 

By  the  Act  of  March  3,  1815,  sec.  5,  the  district,  court  has  cogni- 
zance concurrent  with  the  courts  and  magistrates'of  the  several  states,  and 
the  circuit  courts  of  the  United  States,  of  all  suits  at  common  law,  where 
the  United  States  or  any  officer  thereof,  under  an  authority  of  any  Act  of 
Congress,  sae,  although  the  debt,  claim,  of  other  matter  in  dispute,  shall 
not  amount  to  one  hundred  dollars. 

The  14th  section  of  the  Act  of  Sept.  24*,  1789,  vests  in  the  judges  of 
the  district  courts,  power  to  grant  writs  of  habeas  corpus^  for  the  purpose 
of  an  inquiry  into  the  cause  of  commitment.  Other  acts  give  them  power 
to  make  rules  to  issue  writs,  summonses,  &e.  An  injunction  may  be  is* 
■aed  by  the  district  judge  under  the  Act  of  March  3,  1820,  sections  4,  5, 
where  proceedings  have  taken  place  by  warrant  and  distress  against  a 
debtor  of  the  United  States,  or  his  sureties. 

2.  What  is  understood  by  the  phrase  ^  all  causes  of  admiralty  and 
maritime  jurisdiction  V^ 

The  words  '*  all  causes  of  admiralty  and  nuiritime  jurisdiction"  in- 
clude all  maritime  causes,  whether  peculiarly  of  admiralty  jurisdiction  or 
not. — Ptnhollow  v.  Doane,  3  Do//.,  54.  Glass  v.  Schooner  Bttsy^  3  Ib^ 
6.  Brawn  v.  United  States^  8  Cranch^  137.  The  English  distinction  be- 
tween an  instance  imd  prize  court  does  not  apply. 

The  word  ''  maritime,"  it  would  seem,  was  inserted  for  the  purpose 
of  vesting  a  jurisdiction  larger  than  that  which,  under  the  statutes  of  13th 
and  15th  Sichard  II.,  was  alleged  to  belong  to  the  admiralty  of  England, 
and  of  making  that  jurisdiction  not  dependent  on  the  limits  ofplace,  but 
on  the  nature  of  the  oause. — De  Lovio  v.  JBoiV,  2  CraU*^  473.  The  admi- 
ralty and  maritime  jurisdiction  invested  by  the  constitution  is  necessarily 
exclusive  of  all  state  authority. — Serg.  on  Const,  Law^  193.  Admiralty 
enters  into  the  national  policy  and  afiects  national  rights,  and  may  com- 
promit  the  national  sovereignty. — Martin  v.  Hunter^s  Lessee^  1  Wheaton^ 
337.  Glass  v.  Schooner  Betsy^  3  jDo//.,  6.  Jennings  v.  Carson^  4  Cranth^ 
2.     United  States  v.  Peters^  5  Cr^nch^  145. 

The  words  of  the  constitullon,  declaring  that  the  ''judicial  power 
■hall  attend  to  all  causes  of  admiralty  and  maritime  jurisdiction,    must 
be  taken  to  refer  to  the  admiralty  and  maritime  jurisdiction  of  England 
—United  States  v.  McGill,  4  Do//.,  426. 

A  case  in  admiralty  does  not  in  fact  arise  under  the  constitution  or 
laws  of  the  United  States.  Such  cases  are  as  old  as  navigation  itself^ 
and  the  law,  admiralty  and  maritime,  as  it  has  existed  for  ages,  is  applied 
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fcy  our  courts  to  the  eases  as  they  arise. — Elliot  r,  PiersoU^  1  PtUra*  S 
C.  /?«//.,  545.  Letter  of  Mr.  Jefferson  to  Mr.  Morris,  1  WaiiV  State  Pa.^  14* 

3.  To  what  does  the  ordinary  jurisdiction  of  the  admiralty  as  a  prize 
court  extend  1 

To  all  captures  in  war  made  on  the  high  seas^  to  captures  in  foreign 
ports  and  harhors^  to  captures  made  on  land  hy  naval  forces,  and  upon  sur* 
renders  to  naval  forces,  either  solely  or  by  joint  operation  with  land  forces. 
Lind  V.  Rodney,  Doug,  Rep.,  6 13. 

It  also  extends  to  captures  made  in  rivers,  ports  and  harbors,  of.  the 
captors^  own  country.— '1  KerWs  Comm.,  357. 

The  prize  court  also  extends  to  all  ransom  bills  upon  captures  at 
sea,  and  to  money  received  as  a  ransom  or  commutation,  on  a  capitulation 
to  naval  forces  alone^  or  jointly  with  land  forces.  Ships  taken  at  Genoa, 
4  Rob.  Rep.y  388.  Anlhon  v.  Fisher,  Doug,  Rep.,  649.  Moisonaire  v 
Keating,  2  Gall.,  325.     1  Kenl's  Comm.,  157. 

Goods  taken  on  shore  where  there  has  been  no  capture  on  the  high 
seas,  are  not  to  be  considered  as  prize,  and  the  prize  courts  have  no  juris* 
diction  over  them.-— Ooi^^r  v.  Emms,  cited  in  the  Two  Friends,  1  Rob.,  135. 

But  if  the  goods  have  been  taken  at  sea,  and  the  jurisdiction  has  once 
attached,  they  may  be  followed  on  shore  by  the  process  of  the  court,  and 
its  jurisdiction  over  them  still  continues. — 1  KtaW^s  Comm.,  357* 

Though  the  prize  be  carried  into  a  foreign  port  and  there  delivered 
by  the  captors  on  security,  the  prize  court  does  not  thereby  lose  its 
jurisdiction  over  the  capture,  and  the  questions  incident  to  it.  So  if 
the  prize  be  lost  at  sea,  the  court  may  proceed  to  adjudication.  It  has 
jurisdiction  likewise,  though  the  prize  be  actually  lying  within  a  foreign 
neutral  territory. — The  Peacock,  4  Rob.  Rep.,  135.  The  Susannah,  6  Ilnd.j 
48.  Duponceau^s  Bynkershoeck,  38.  Hudson  v.  Guestier,  4  Cranch,  293. 
Williams  v.  Armroyd,  7  Cranch,  423.  Treaty  between  the  United  States 
ctid  Colombia,  in  IS^,  article  21.  Treaty  between  tMe  United  States  antl 
Chili,  in  1832,  arHcle  21. 

4.  What  if  the  captured  property  be  unjustifiably  converted  by  tlie  cap- 
tors 1 

The  jurisdiction  of  the  prize  court  over  the  case  continues. — \  Renins 
Comm.,  359.  The  Falcon,  6  Rob.  Rep.,  194.  The  Pomona,  1  Dodson^s 
Rep.,  25.  VEcole,  6  Rob.  Rep.,  220.  La  Dainnel  Cecils,  6  Ibid,  257. 
The  Jlrabella  4*  Madeira,  3  Gall.,  368. 

The  prize  court  may  always  proceed  in  rem,  whenever  the  prize 
or  its  proceeds  can  be  traced  to  the  hands  of  any  person  whatever ;  and 
this  it  may  do,  notwithstanding  any  stipulation,  in  the  nature  of  bail, 
may  have  been  taken  for  the  property. — Chamberlain  v.  Chandler,  3  Ma- 
son, 243.  The  Jlmiable  J^ancy,  1  Paine^s  Rep.,  25.  The  Palmyra,  12 
Wheaton,  1. 

The  prize  courts  may  apply  confiscation  by  way  of  penalty,  for  fraud 
and  misconduct,  in  respect  to  property  captured  as  prizje,  and  claimed 
by  citizens  or  neutrals. — The  Joanna  Tholan,  6  Rob.,  72.  1  Rentes  Comm., 
360.     The  Fortuna,  3  Wheaton,  236.     The  Adventurer,  8  Cranch,  221. 
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5.  Wliat  is  the  role  a»  to  the  jarisdictipa  of  the  aidmitalty  over  a 

national  anned  vessel,  belonging  to  a  foreign  state  1 

« 

The  rnle  is,<that  a  public  vessel  of  war  belonging  to  a  foreign  state 
at  peace  with  the  United  States,  coming  into  our  ports,  when  open  for 
her  reception  and  not  interdicted,  and  there  demeaning  herself  in  a  friend- 
ly manner,  is  exempt  from  the  jurisdiction  of  the  district  or  other  courts 
of  the  United  States. — Schooner  Exchange  v.  McFadden^  7  Cranch^  116. 

A  private  armed  vessel  of  a  friendly  power,  may  claim  the  same  im- 
munities, and  is  as  much  free  from  the  jurisdiction  of  our  courts  as  if  she 
were  a  national  ship. — Vlnrrincible^  1  Wheaiony  228. 

But  the  prize  property  which  a  public  armed  vessel  may  bring  into 
our  ports  is  not  exempt  from  jurisdiction,  for  the  purpose  of  examination 
and  inquiry,  and  if  a  proper  case  is  made  out,  for  restitution  to  those  whose 
property  has  been  divested  by  a  violation  of  our  neutrality.-^TAe  SantiS' 
sima  Trinidad,  7  WhMon,  283.  1  Brook.  Rep.,  478.  Brig  jSleria,  9 
Cranchy  359.     Talboe  v.  Jansen,  3  DalL,  133. 

And  it  makes  no  difference  whether  the  capturing  ship,  which  thus 
violates  our  neutrality,  be  a  public  ship  of  war  or  a  privateer. 

But  this  jurisdiction  does  not  extend  to  the  infliction  of  vindictive 
damages  as  in  ordinary  marine  torts. — The  Estdlay  4  Whecuon,  298. 
VJlmistad  de  Rutz,  5  Wheaiofi,  385.  The  Saniissima  Trinidad,  1  Wheaion^ 
283.  1  Brock.  Reports,  478. 

It  IS  not  decided  whether,  in  such  cases,  the  court  has  power  to  in- 
quire into  the  regularity  of  the  commission  of  the  capturing  cruiser,  so  as 
to  adjudge  the  capture  piratical. — The  Brig  Merta,  9  Cranch,  359.  The 
BeUo  Comnnes,  6  fVheaton,  152. 

6.  What  is  the  rule  as  to  salvage  cases  1 

As  a  court  of  admiralty,  the  district  court  has  ezclusir?  original  cog- 
nizance in  cases  of  salvage. — Martin  v.  Hunter^s  Lessee,  1  JVhealon,  335. 
McDonnough  v.  Dannery,  3  JDo//.,  183. 

It  is  doubted  whether  an  admiralty  eonrt  has  jurisdiction  of  prizes, 
where  the  parties  are  aliens,  but  it  seems  consent  may,  in  such  cases,  give 
jurisdiction. — Ma$on  v.  Ship  Bknrean,  2  Cranck,  249. 

7.  How  far  has  the  district  court  jurisdiction  over  torts  and  injuries  1 

It  has  jurisdiction  over  all  torts  and  injuries  committed  on  the  high 
seas  and  in  ports  and  harbors  within  the  ebb  and  flow  of  the  tide.  A 
father  may  sue  in  the  admiralty  for  the  tortious  abdti<ition,  or  seduction  of 
his  minor  son,  o&  a  voyage  on  the  high  seas. — Plummer  v.  Webb,  4  Mo'  * 
son,  380.  The  admiruty  has  jurisdiction  of  personal  torts  and  wrongs 
committed  on  a  passenger  on  the  high  seas,  by  the  master  of  a  ship*^- 
Chaimberlain  v.  C/uaidler,  3  Masim,  242. 

But  for  certain  marine  torts,  as  negligently  running  down  a  vessel  at 
sea,  a  court  of  common  law  has  concurrent  jurisdiction  with  a  court  of 
admiralty. — Perciva!  v.  Hickey,  IS  Johns,  Rep,,  257.  The  JtmiabloJ^''ancyy 
3  Wheaton,  156.  1  Kent's  Comm,,  364.  4  Black.  Comm.i  268.  Schooner 
TUton,  5  Mason,  16. 
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8.  What  is  meaot  by  maritime  contracts  1 

Maritime  contracts  are  such  as  relate  to  the  business  of  commerce 
oi  navigation  of  the  sea  j  such  as  charter  parties,  afiVeightments,  marine 
hypothecations,  contracts  for  maritime  service,  in  the  bnilding,  repairing, 
supplying  and  navigating  ships  i  contracts  between  part  owners  of  ships  ; 
contracts  and  quasi  contracts  respecting  averages,  contributions  and  jetti- 
sons. A  policy  of  marine  insurance  is  also  a  maritime  contract,  and  there- 
fore the  district  court  has  cognizance  of  a  suit  upon  it. — Andrews  v.  Essex 
Ins.  Co.^  3  MasoTiy  6.  The  district  court  has  jurisdiction  of  a  suit  against 
a  ship  to  recover  pilotage. — The  General  Smithy  4  Whetdon,  438,  and  that 
as  well  in  personam  as  in  rem*  It  hat  also  jurisdiction  on  the  application 
of  some  of  the  part  owners  of  a  vessel,  to  compel  the  others,  who  are 
about  sending  her  to  sea,  to  give  security. — The  ^dnne,  508.  The  Jerusa^ 
Urn,  2  GalLy  345.  The  Si.  Jago  de  Cuba,  9  Wheaton,  409.  Ramsay  v. 
AUergee,  12  Ibid,  614.     The  Levi  Dearbome,  4  Hall's  Law  Journal,  97. 

9.  What  is  necessary  to  support  a  libel  or  information  in  rem  ? 

That  the  complainant  have  a  specific  lien  on  the  vessel  for  materials, 
or  for  wages,  repairs  or  necessaries  furnished  to  a  foreign  ship,  or  to  a 
ship  in  the  ports  of  a  state  to  which  she  does  not  belong. — The  General 
Smith,  4  Wheaton,  438.  The  Robert  Fulton,  1  Paint's  Rep.,  620.  5Acp- 
pard  v.  Taylor,  5  Peters'  S.  C.  Rep.,  675.  The  Jerusalem,  2  GalL,  345. 
Drinkwater  v.  Brig  Spartan,  5  .American  Jurist,  26. 

For  a  complete  view  of  admiralty  powers  and  jurisdiction,  see  1 
KenPs  Comm.,  Sec.  xvii.  let  2  Wheaton' s  Rep.,  Hall's  Admiralty  Practice, 
and  Brown's  Civil  and  Admiralty  Law. 

10.  How  has  the  jurisdiction  of  the  district  court,  of  seizures  under 
laws  of  impost,  been  construed  \ 

In  cases  where  the  seizures  are  made  on  waters  navigablef  from  the 
sea  by  vessels  of  ten  or  more  tons'  burthen,  they  are  considered  as  civil 
causes  of  admiralty  and  maritime  jurisdiction,  and  are  to  be  tried  by  the 
district  court  and  not  by  a  jury.  Congress  meant  to  discriminate  between 
seizures  made  on  waters  navigable  from  the  sea  and  seizures  made  on 
land  and  waters  not  navigable  from  the  sea.-«{7ni^«J  Slates  v.  La  Ven-^ 
geance,  3  Doll.,  297.  United  States  v.  Beisy  4*  Charlotte,  4  Cranch,  438. 
Yeaion  v.  The  United  States,  5  Cranch,  281.  Wheelon  v.  The  United  States, 
7  Cranch,  1 12.     The  Samuel,  1  Wheaton,  9.     The  Octawo,  I  lb.,  20. 

The  process  does  not  touch  the  person  of  the  offender,  but  is  in  the 
nature  of  a  libel  in  rem. — United  States  v.  La  Vengeance,  3  Doll.,  297. 

11.  In  cases  of  seiziiresi,  what  is  to  decide  the  jurisdiction  of  the  court  1 

The  place  of  seizure,  and  not  that  where  the  offence  was  committed 
— United  States  y.  Betsy  ^  Charlotte,  4  Cranch,  443.  United  States  v 
Keene,  5  Cranch,  304. 

When  the  district  court  has  once  regularly  acquired  jurisdiction,  no 
subsequent  irregularities  will  avoid  it. — Schooner  Bolina,  1  Gall.,  83. 
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If  the  seizure  of  a  ship  be  made  in  a  foreign  state,  for  breach  of  an 
Act  of  Cong^ress,  and  she  is  brought  in  and  seized  and  proceeded  against 
bf  a  civil  officer  of  the  United  States,  the  proceedings  under  the  latter 
seizure  are  valid. — Ship  Richmond  v.  United  States^  9  Cranchy  10*2* 

Jurisdiction  in  proceedings  in  rem  is  exclusively  vested  in  the  district 
court,  and  the  circuit  court  cannot  entertain  it. — Brig  Caroline  v.  United 
Statesy  7  Cranchy  496. 

But  where  the  Act  of  Congress  imposes  fine  and  imprisonment,  the  pros- 
ecution must  take  place  in  the  circuit  court,  if  the  punishment  exceed  a 
grade  beyond  the  jurisdiction  of  the  district  court. — Untied  States  v.  G«t- 
net,  2  Dall.,  321. 

12.  How  has  the  act  vesting  jurisdiction  in  the  district  court  in  certain 
seizures  on  land  and  in  suits  for  penalties,  been  construed  1 

It  has  been  decided,  that,  in  the  trial  of  all  cases  of  seizures  made 
on  land,  the  court  sits  as  a  court  of  common  law,  and  its  jurisdiction 
must  be  kept  distinct  from  that  exercised  in  cases  of  seizures  made  on 
waters  navigable  from  the  sea. — The  Sarahj  8  Wheaton^  395.  Brown  t. 
United  States,  8  Cranch,  137. 

The  words  penalties  and  forfeitures  must  be  restrained  to  such 
penalties  and  forfeitures  as  may  be  sued  for 'in  a  civil  action,  as  for  in- 
stance an  action  of  debt,  or  information  of  debt,  and  must  be  tried  by  a 
jury. — United  St(Ues  v.  Mann^  1  Gall  ^  137. 

■   13.  What  is  the  rule  as  to  the  jurisdiction  of  the  district  court  where 
an  alien  sues  1 

ft  has  jurisdiction  of  all  causes  where  an  alien  sues  for  a  tort,  only 
in  violation  of  the  law  of  nations  or  of  a  treaty  of  the  United  States.  This 
suit,  (if  not  in  admiralty),  must  be  against  a  citizen  of  a  state. — Sergeant*» 
Const.  Law,  224. 

14.  How  has  that  part  of  the  9th  section  of  the  judiciary  fct  which  re* 
lates  to  consuls  and  vice-consuls,  been  construed  1 

It  has  been  determined  that  the  state  courts  cannot  entertain  juris- 
diction of  a  cause,  either  civil  or  criminal,  against  a  consul,  the  same 
being  exclusively  vested  in  the  courts  of  the  United  States. — Common* 
veaith  V.  Kosloff,  5  Serg.  ^  Rawle,  545.  Manhardt  v.  Soderstram^  1 
Binn.,  143.     United  States  v.  Ravera,  2  Dallas,  277.        ^ 


CONCURRENT  JURISDICTION  OF  THE  STATE  COURTS 
UNDER  THE  ACTS  OF  CONGRESS. 

1.  What  is  the  general  rule  as  to  the  concurrent  jurisdiction  of  the 
Kate  and  federal  courts  in  civil  matters  1 

The  general  rule  is,  that  the  state  courts  have  concurrent  jurisdic- 
tion with  the  courts  of  the  United  States,  in  cases  to  which  the  judicial 
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power  is  extended,  unless  the  jarisdiction  of  the  coarts  of  the  TTnited  States 
be  rendered  exclusive  by  the  third  article  of  the  constitution. — Cohens  r. 
Virginiay  6  Whtaton^  48.     Houston  v,  Moore^  5  fVheaionj  1. 

Congress  cannot  confer  jurisdiction  on  any  courts  but  such  as  exist 
under  the  constitution  and  laws  of  the  United  States :  but  the  state  courts 
may  exercise  jurisdiction  in  cases  authorised  by  the  laws  of  the  states^ 
i^nd  not  prohibited  by  the  exclusive  jurisdiction  of  the  federal  courts. — 
Houston  V.  Moore^  5  Wheaton^  27.  Ser^,  Cofist.  LaWy  277.  Martin  r. 
Hunter's  Lessee^  1  Wheatony  304.  ; 

2.  What  is  the  rule  in  criminal  and  penal  matters  \ 

The  role  is,  that  the  criminal  jurisdiction  vested  in  the  courts  of  the 
United  States  by  the  Act  of  Sept.  24,  1789,  was  made  by  that  Act  exclu- 
sive  of  all  state  jurisdiction.  Still  it  has  been  held  that  Congress  may 
vest  in  the  state  courts  concurrent  jurisdiction  over  these  cases.  Thus, 
tke  Acts  punishing  forgery  of  the  notes  of  the  Bank  of  the  United  States 
(Acts  24th  Feb.,  1S07,  April  10th,  1817,)  and  counterfeiting  the  current 
coin  of  the  United  States,  (21st  April,  1806),  were  accompanied  with  a 
proviso,  that  nothing  therein  contained  should  be  construed  to  deprive 
tke  courts  of  the  individual  states  of  jurisdiction,  under  the  laws  of  the 
several  states,  of  ofiences  made  cognizable  therein. 

But  in  penal  and  criminal  causes,  the  state  courts,  in  several  cases, 
declined  exercising  such  jurisdiction,  though  expressly  vested  by  Congress. 
United  States  v.  Campbell,  6  HaiVs  Law  Jour.,  113.  United  States  v.  La^ 
thropy  17  Johns,  Rep,yb,  Commonwealth  v.  Freelyy  Virginia  cases,  321.. 
Buckwalter  v.  United  StateSy  1 1  Serg.  Sf  Rawle,  196.  Joseph  Mmeida,  Ser-^ 
geant*s  Const,  Law,  281.  Commonwealth  v.  Holloway,  5  Binn,,  512. 
Federalisty  Jfo.  82.  State  v.  Tuff,  2  Bailey's  S,  C.  Rep.,  44.  The  case  of 
Lockingtony  5  HalPs  Law  Joumaly  92.     1  Kent^s  Comm,,  395. 

3.  What  is  the  rule  as  to  the  power  of  the  state  courts  to  grant  writs  of 
habeas  corpuSy  for  the  purpose  of  inquiring  into  unlawful  imprisonment 
under  the  laws  of  Congress! 

It  is  believed  to  be  settled  that  they  have  a  concurrent  jurisdiction  to 
grant  habeas  corpus,  unless  in  cases  where  the  party  is  detained  by  pro- 
cess from  a  court  or  judge  of  the  United  States  having  exclusive  jurisdic- 
tion in  the  case. — 1  Kent^s  Comm.,  401. 

4.  What  is  the  rule  as  to  the  obligation  of  the  state  courts  to  entertain 
jurisdiction  of  matters  cognizable  under  the  laws  of  the  United  States  t 

.»  They  are  not  bound  to  take  cognizance,  though  expressly  conferred 
upon  them. — 9  Johns,  Rep,,  239.  10  Johns.  Rep,,  328.  And  the  general 
doctrine  is,  that  Congress  cannot  compel  a  state  court  to  entertain  juris- 
diction.— The  United  States  v.  Campbell,  6  HalVs  Law  Journal,  113.  Hor 
ney  v  Sharp,  1  Dana^s  Rep^  442.  State  v.  Randall,  2  Aihen^s  Ver.  R^^ 
89.    Serg.  Const.  Law,  274.     1  Kent's  Comm.y  402. 

5.  What  is  the  rule  at  to  the  effect  of  the  sentence  in  eases  of  concur- 
Tent  jurisdiction  \ 
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That  the  sentence  of  either  court,  whether  of  conviction  or  acquittal, 
may  ho  pleaded  in  har  to  a  prosecution  in  the  other,  with  the  same  effect 
as  a  judgment  of  a  state  court  in  a  civil  case  may  be  pleaded  in  bar,  in  an 
action  for  the  same  cause  in  the  circuit  court. — Houston  v.  Moore^  5 
Wheaion^  31.     Serg,  Const.  Law,  278. 

This  does  not  seem  to  be  positively  settled. — 1  KenPt  Comm.^  399. 

JURY. 

1.  What  is  understood  by  "  common  jury,''  in  the  English  books  1 

A  common  jury  is  one  returned  by  the  sherifi*  according  to  the  dire^ 
tions  of  the  statute,  3  George  II.,  c.  25,  which  appoints  that  the  sheriff,  or 
officer,  shall  not  return  a  separate  panel  for  every  separate  cause,  as  for- 
merly j  but  one  and  the  same  panel  for  every  cause  to  be  tried  attlM 
same  assizes,  containing  not  less  than  forty-eight,  nor  more  than  seventy- 
two  jurors ;  and  that  theii  names,  being  written  on  tickets,  shall  be  put 
into  a  box  or  glass,  and  for  each  cause,  twelve  of  these  persons,  whose 
names  shall  first  be  drawn  out  of  the  box,  shall  be  sworn  upon  the  jury, 
unless  absent,  challenged,  or  excused,  or  unless  a  previous  view  ofjLhe 
messuages,  lands,  or  tenements,  shall  be  thought  necessary  by  the  court. 
—3  Black.  Com.y  358. 

2.  In  a  tritil  by  jury,  may  a  tales  de  circumstaniibus  issue,  where  none 
of  the  original  panel  are  retained  % 

It  may,  as  if  One  of  the  jurors  only  appear,  and^  he  b^  challenged,  or 
where  the  panel  has  been  exhausted  by  the  prisoner's  challenges,'  tl^r^ 
may  be  twelve  tales-men  sworn,  to  determine  to  the  issue. — 3  Bacon 
Abr.,  745.  Fuller  v.  The  State,  1  Blackf.  Rep.,  63.  '  &it  the  jurors  tales 
de  circumsiaTUibiLs  must  be  taken  from  the  bystanders,  and  the  sheriff  can- 
not go  out  mto  the  streets  of  the  city  and  bring  them  in. — Simdn^s  Extr. 
T.  G^aUz,  3  Penn.  Rep.^  412. 

3.  What  is  meant  by  challenge  to  the  array  1 

A  challenge  to  the  array  is  a  challenge  to  all  the  jurors  returned  by 
the  sheriff,  collectively,  and  not  for  any  defect  in  them,  but  for  some  par- 
tiality or  default  in  the  sheriff  or  his  under-oiBcer  who  arrayed  the  panel.' 
"-Co.  Lia.,  ]d6.    3  Black.  C<m.y  359.    2  Tidd Prac^Tl^.    1  Cowen  Rep. 
436. 

4.  What  18  sufficient  to  support  a  challenge  to  the  array  1 

The  sheriff  serving  the  venire  in  his  own  cause. — Woods  v.  Rowan 
4r  Coon  et  al.,  5  Johns.  Rep.,  133  ;  or  where  the  jury  is  returned  by  the 
brother  of  the  defendant. — Munshowe  v.  Patton,  10  Serg.  4*  Rawle,  334. 

5.  What  will  amount  to  a  sufficient  ground  for  chall  nge  to  the  polls  t 
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Very  slight  grounds  of  interest  have  been  held  sufficient,  as  in  a  qui 
iam  suit,  which  gives  a  moiety  of  the  sum  recovered  to  the  poor  of  the 
town,  wherein  the  offence  is  committed ;  it  is  a  good  cause  of  challenge 
against  the  jury  that  they  are  inhabitants  of  the  town. — Wood  v,  Stod* 
dardj  2  Johns,  Rep^  194. 

Under- writers  are  not  proper  jurors,  in  cases  m  which  persons  pur- 
suing the  business  are  parties. — Sivmback  v.  Col.  InsrCo.y  2  Caines^  Rep.y 
12. 

Affinity,  as  well  as  consangumity*  constitutes  a  ground  for  principal 
challenge  ;  as  uncle  by  marriage. — Dailey  v.  Gaines,  1  Dana^s  Rep.,  530  ; 
or  where  the  juror  is  married  to  a  daughter  of  the  defendant's  brother. — 
Den,  ex.  dem.  Hinchman  v.  Clark  et  al.,  Coxe*s  Rep.,  46. 

A  juror  who  has  given  a  verdict  for  demandant  in  ejectment,  is 
disqualified  from  sitting  as  juror  in  an  action  of  mesne  damages,  by  the 
same  plaintiff. — Loyd  v.  Jfourse  et  ux.,  2  Serg.  Sr  Rawle's  Rep.,  49. 

Hostility  between  the  juror  and  party  is  a  sufficient  cause. — Brittan 
T.  Mian,  2  Dtvereapx^s  Rep.,  120. 

Conscientious  scruples  against  convicting  for  murder,  is  a  good  cause 
for  challenge  on  a  trial  for  that  oSen^e.-^CoinmowDealth  v.  Lasher,  17 
Serg.  ^  RawUs  Rep^  .155. 

6.  What  is  the  rule  as  to  the  juror  having  formed  a  previous  opinion 
on  the  case  1 

That  the  juror  must  have  expressed,  as  weH  as  formed,  a  previous 
opinion  on  the  merits  of  the  case,  to  disqualify  him. — Boardman  et  aU  v. 
Wood,  3  Vert,  Rep.,  578.  Osxander*s  Case^  3  heights  Rep.^  785.  Irvine 
et  al,  V.  Kean,  14  Serg.  if  Rawle,  292. 

7.  What  is  the  rule  as  to  jurors  giving  testimony  1 

That  a  juror  may  always  be  a  witness,  for  either  party,  and  still  re- 
tain his  seat  as  a  juror. — Fellow's  Case,  5  GreenPf.  Rep.,  333,  Harper  et 
al.  V.  Kean,  11  Serg.  ir  Rowleys  Rep  ,  280. 

A  juror  is  not  allowed  to  give  evidence  to  his  fellow  jurors  without 
bemg  sworn. — Anderson  v.  Barnes,  Coxe^s  Rep,,  203. 

8.  What  is  the  rule  as  to  receiving  the  testimony  of  jurors  to  prove 
their  misconduct  1 

The  opinion  of  almost  the  whole  legal  world  is  adverse  to  the  recep- 
tion of  such  testimony. 

The  rule  is,  that  the  testimony  of  jurors  is  not  to  be  received  to  im- 
peach a  verdict,  but  it  may  be  admitted  in  exculpation  of  the  jurors,  and 
m  support  of  their  verdict. — Dana  y.  Tucker,  4  Johns.  Rep.,  487.  Siate 
▼.  Freeman,  5  Conn.  Rep.,  348.  Gluggage  v.  Swan,  4  Binn.  Rep.,  150. 
Cochran  v.  Streei,  1  Wash,  C.  C,  Rep.,  79.  Price  v.  Warren,  1  Hen.  ^ 
Mun.,  285.  Doran  v.  Shaw,  Monroe's  Rep.,  415.  Dan  v.  McMli^er,  2 
Hdst.  Rep.,  46.  Bridge  v.  Eggleston,  14  Mass.  Rep.,  248.  Vasie  ▼. 
Delaval,  1  Dum.  ir  East,  11.     Barnes,  538.     Cro.  Eliz.^  779. 
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LAW. 

1.  Wliat  is  law  1 

Law,  in  its  most  comprehensiye  seose,  signifies  a  rule  of  action  which 
is  prescribed  by  some  superior,  aod  which  the  inferior  is  bound  to  obey. 
—1  Black.  Com.y  38. 

The  precepts  of  the  law  are,  to  live  honorably,  to  hurt  no  one,  to  give 
every  one  his  due. — Inst,  Jttst.^  lib,  1,  tit,  1,  sec.  3. 

2.  How  is  law  primarily  divided  % 

Into  international  and  municipal  law. — Inst.  Just,^  lib,  1,  til*  1,  De 
jure  publicd  et  privatSi, 

3.  Upon  what  is  the  law  of  nations  founded  1 

Upon  natural  reason,  ai^  the  necessities  growing  out  of  the  natural 
intercourse  of  independent  states. —  Quod  naturaltsraiio  inter  omnes  hornu 
nes  constituit^  vacatur  jus  gentium.    Dig.  1,  9.     Upon  mutual  compacts, 
leagues,  treaties,  and  agreements. — 1  Black.  Cam.,*  29.     I  Kenfs  Com.f 
3.     Vaittl  Prelim.,  see.  7.- 

The  law  of  nations  is  a  complex  system,  composed  of  various 
ingredients.  It  consists  oi  general  principles  of  right  and  justice, 
equally  suitable  to  the  government  of  individuals  in  a  state  of  natural 
equality,  and  to  the  relations  and  conduct  of  nations ;  of  a  collection  of 
usages  and  customs,  th(i  growth  of  civilisation  and  commerce  $  and  of  a 
code  of  conventional  or  positive  law. 

In  the  absence  of  these  latter  regulations,  the  intercourse  and  con- 
duct of  nations  are  to  be  governed  by  principles  fairly  to  be  deduced  from 
the  rights  and  duties  of  nations,  and  the  nature  of  moral  obligations. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of  na* 
tural  law,  is  equally  binding  in  every  age,  and  upon  all  mankind. — 1  Renins 
Cim.,  3.     2  Mason's  Rep.,  448. 

4.  What  is  municipal  law  defined  to  be  1 

A  rule  of  human  conduct  prescribed  by  the  supreme  power  in  a  state. 
—I  Black.  Com.,  30. 

ft  is  a  solemn  expression  of  legislative  will. — Lou,  Code  Civ.,  ari  1. 

That  law  which  a  people  enact  for  their  own  government,  is  called 
the  civil  law  of  that  people. — Inst.  Just,,  lib.  1,  tit.  2,  sec.  10. 

5.  How  is  municipal  law  divided  1 

Into  written  and  unwritten. — 1  Black,  Com,,  62.  Inst,  Jus,,  lib.  1,  tit, 
2,  sec,  3.  de  divisione  juris,  .dlterim  enim  expresse  sanciiur  et  scHpto promul- 
gatur,  alterim  taciio  populi  consensu  introduciiur.  Dig.  1,  6,  1,  Jusi.  et  jure. 

Nor  is  it  an  inelegant  division  of  the  law  into  written  and  unwritten : 
which  seems  to  have  taken  rise  from  the  peculiar  customs  of  the  Athenians 
and  Lacedemonians.    For  the  Laceden.onians  trusted  chiefly  to  their 
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memory  for  the  preservation  of  their  laws  ;  bat  the  laws  of  the  Athenians 
were  committed  to  writing. — Inst,  Jus,,  lib.  1,  tit  2,  sec,  10. 

6.  Of  what  does  unwritten  law  consist  1 

The  unwritten  law  is  that  which  usage  has  approved  :  for  daily  cus- 
toms established  by  the  consent  of  those  who  use  them,  put  on  the  char- 
acter of  law — ItisL  Jus.^  lib,  1,  tit,  2,  sec,  9.     1  Black,  Com,,  62. 

Customs  result  from  a  long  series  of  actions  constantly  repeated, 
which,  by  such  repetition,  and  by  uninterrupted  acquiescence,  acquired 
the  force  of  a  tacit  and  common  consent. — Lou,  Code  Civ,,  art,  3. 

7.  Of  what  does  the  written  law  consist  1 

The  written  law  is  that  which  is  positively  enacted  by  the  legislative 
power  of  a  state,  and  promulgated  to  the  subjects  thereof,  as  a  rule  of 
government.     The  written  law  of  the  Romans  consisted  of  six  kinds. 

The  plebiscites,  the  decrees  of  the  senate,  ordinances  of  the  princes, 
the  edicts  of  magistrates,  and  the  responsa  pfudenlum^  or  answers  of  the 
sages  of  the  law. 

A  Plebiscitunij  was  what  the  commonalty  enacted  when  requested  by 
%  plebeian  magistrate,  as  a  tribune. 

A  senatUs  consultum,  is  what  the  senate  ordains  and  appoints. 

The  ordinances  [Gonstitutiones  Principis]  of  the  princes  were  of 
several  classes,  as  the  emperors  enacted  their  laws  either  by  ^pittola  or 
rescripts,  by  deereta^  by  edicta,  or  by  consiiiuiiones. 

The  episiolcBwere  imperial  opinions  upon  eases  of  difficulty  submitted 
to  the  princes. 

The  decreiawere  judgments  given  by  the  emperor  in  peraoO)  in  court* 

Edicta  were  laws  voluntarily  enacted  by  the  emperors,  without  con- 
snltinff  the  senate. 

Mandates  were  directions  to  particular  persons.  Interpretations  of 
laws  were  also  within  the  jurisdiction  of 'the  emperors.  The  imperial  con- 
stitutions derived  their  force  at  first  from  the  powers  conferred  on  Augustus 
in  735,  A,\S,C,'f  extended  afterwards  to  Vespasian  and  his  successors ; 
and  about  the  reign  of  Antoninus,  known  as  the  lex  regia,  by  which  the  will 
of  the  sovereign,  duly  promulgated,  was  declared  to  have  the  force  and 
efiect  of  law. — 1  Insi,^  tit,  2,  sec,  6.  The  distinction  there  taken  of  the  con- 
stitutions, is  into  personal  and  general.  The  personal  constitutions  were, 
properly,  privileges. — Coopers  Inst.  Jus,,  407.  Harris^  Jus,,  9.  GtraVm 
imp,  lib,  sing,,  c.  24.  Hopp,  in  Iwt.  1  A*  t.  Tacit  Hist,,  11.  3  Eletnenta 
Juris  per  Rob,,  17. 

The  edicts  of  the  magistrates  (jus  honorarium)  were  the  annual  edicts 
of  the  Prsetors.  These  Leees  annucs,  according  as  their  expedience  Was 
discovered,  were  continued  ;  and  then  became  edicia  translatitia.  Occa- 
sionally also,  the  Curule  jEdiles  published  edicts,  which,  as  their  expe- 
dience seemed  to  merit,  were  incorporated  into  the  jiLs  honorarium. — 
Dig,  31.  1.  1.  38  to  42.  Inst,,  lib,  1,  lit,  2.  Dejurt  honorario,.  Cooper* s 
Xoies,  468. 

The  responsa  were  the  opinions  of  lawyers,  licensed  by  the  em* 
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perois  to  give  answers  as  were  proposed  to  them,  but  these  answers  were 
of  no  wei^t  in  the  reigns  of  JJugustus  and  Tiberius^  and  were  not  binding 
npoo  the  judges  until  the  time  of  Valentinian  the  Third,  who  confirmed  the 
writing  of  Graius,  Ulpian,  Paul,  JPapinian  et  ah,  and  forbade  the  judges  to 
swerre  from  the  opinions  of  these  lawyers  io  points  of  law,  and  where  these 
lawyers  difiered  on  the  same  question,  the  majority  should  rule,  and  that 
incase  of  an  equality,  the  judges  should  decide  according  to  the  opinion  of 
those  to  whom  Papinian  adhered. — ^Dig.,  1.  2.  4>6.  Code  Theod,  1  /.  4  /. 
Vade  rtsponsis  prudenlum*  Inst.  1,  tit.  2.  De  responns  prudentum,  Co(h 
per^s  Jfotts^  409.        m 

m 

8.  How  is  the  written  law  of  England  and  the  United  States  classed  1 

Into  public  and  private  statutes.  A  public  statute  is  a  universal  rule 
that  regards  the  whole  community ;  and  of  this  the  courts  of  law  are 
bound  to  take  notice  judicially,  ex  officio.  Private  acts  are  rather  ex- 
ceptions than  rules,  being  those  which  only  operate  upon  particular  per- 
sons and  private  concerns ;  of  these  the  judges  are  not  bound  to  take 
notice,  unless  they  be  formally  shown  and  pleaded.     1  Black,  Com,y  86. 

9.  What  are  the  principles  to  be  observed  in  the  construction  of  statutes  1 ' 

1.  There  are  three  points  to  be  observed  in  the  Qonstroction  of  all 
remedial  statutes.    The  old  law,  the  mischief,  and  the  remedy. 

2.  A  statute  which  treats  of  things  or  persons  of  an  inferior  rank^ 
cannot,  by  any  general  words,  be  extended  to  those  of  a  superior.  • 

3  Penal  statutes  must  be  construed  strictly. 

4.  Statutes  againiBt  frauds  are  to  be  liberally  and  beneficially  expound- 
ed. This  may  seem  in  contradiction  to  the  last  rule  $  most  statutes 
against /rauds  being,  in  their  consequences,  penal.  But  this  diflTerence  is 
here  to  be  taken ;  where  the  statute  acts  upon  the  offender  and  inflicts  a 
penalty,  as  fine,  imprisonment,  etc.,  it  is  then  to  be  taken  strictly  :  but 
when  the  statute  acts  upon  the  ofience  by  setting  aside  a  fraudulent  trans- 
action, here  it  is  to  be  construed  liberaUy.  .    • 

5.  One  part  of  a  statute  must  be  construed  by  another,  that  the  whole 
may,  if  possible,  stand. 

6.  A  saving  totally  repugnant  to  the  body  of  the  act,  is  void. 

7.  Where  the  common  law  and  the  statute  differ,  the  common  law 
gives  place  to  the  statute  ^  and  an  old  statute  gives  place  to  a  new  one. 

8.  If  a  statute*  that  repeals  another,  is  itself  repealed  afterwards,  the 
first  statute  is  thereby  revived,  without  any  formal  words  for  that  purpose* 
(The  repealing  law  does  not  revive  the  first  law,  unless  it  be  so  particu- 
krly  expres8ed.-^Lott.  Code  Civile  art,  2.9.) 

9.  Acts  of  parliament,  derogatory  from  the  power  of  future  parlia* 
ments,  bind  not. 

10.  Lastly,  acts  of  parliament  that  are  impossible  to  be  performed, 
are  of  no'validity ;  and  if  there  arise  out  of  them  collaterally,  any  absurd 
consequences,  manifestly  contrary  to  common  reason,  they  are,  with  res* 
pect  to  those  collateral  consequences,  void.     1  Black.  Com.,  89. 
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10.  What  18  a  law  ex  post  facto  defined  to  be  1 

An  ex  post  facto  law  is  one  which  renders  an  act  punishable  in  a  man* 
ner  in  which  it  was  not  panLshable  when  it  was  committed.  Fletcher  ▼. 
Peck,  6  Cranchy  87.  • 

Ex  post  facto  laws  relate  to  criminal  and  penal  proceedings  which 
impose  punishments  or  forfeitures,  and  not  civil  proceedings  which  affect 
private  rights  retrospectively. — 1  Kenfs  Com,^  409.  Colder  et  ux,  v.  BulL 
3  Daily  386.     Green  v.  Biddle,  8  Wheatoriy  89.    Serg.  Const.  Law,  356. 

Retrospective  laws  and  state  laws,  divesting  vested  rights,  unless  ex 
post  facto  or  impairing  the  obligation  of  contracts,  tfo  not  fall  within  the 
prohibition  contained  in  the  constitution  of  the  tfnited  States,  however 
repugnant  they  may  be  to  sound  legislation.  SaiterUe  v.  Mathewsony  2 
Pelers'  S.  C.  Rep.y  413.     Watson  v.  Mercer,  8  Ibid.,  88. 

Almost  every  law  providing  a  new  remedy,  affects  and  operates  upon 
causes  of  action  existing  at  the  time  the  law  is  past ;  and  this  retrospec- 
tive effect  does  not  render  a  law  ex  post  facto,  or  one  impairing  the  obli- 
gation of  contracts.  Sampeyreac  v.  The  United  States,  7  Peters'  S.  C 
Rep.  222. 

11.  What  is  the  general  principle  as  to  laws  impairing  the  obligation  of 
contracts  1 

The  objection  to  a  law  on  the  ground  of  its  impairing  the  obligation 
of  a  contract,  can  never  depend  upon  the  extent  of  the  change  which  the 
law  effects  in  it.  Any  deviation  from  its  terms,  by  postponing  or  accelerate 
ing  the  period  of  performance  which  it  prescribes,  imposing  conditions 
not  expressed  in  the  contracts,  or  dispensing  with  the  performance  of 
conditions,  however  minute  or  apparently  immaterial  in  their  effect  upon 
the  contract  of  the  parties,  impairs  its  obligation. — Donaldson  v.  Harvyy 
3  Har.  ^  McHen.,  12. 

A  state  law,  establishing  gaol  liberties,  has  been  held  not  to  be  with- 
in the  prohibition  contained  in  the  constitution. — Holmes  v.  Lansing,  3 
Johns*  Cos.,  73. 

A  state  may  pass  a  law  whereby  insolvent  debtors  shall  be  released 
from  imprisonment  or  protected  from  arrest,  on  any  action,  for  any  debt 
or  demand  due  by  them.  The  right  to  imprison  constitutes  no  part  of  the 
contract,  and  a  discharge  of  the  person  of  the  party  from  imprisonment, 
does  not  impair  the  obligation  of  the  contract,  but  leaves  it  in  full  force 
against  his  property  and  effects. — Beers  et  al,  v.  Houghton,  9  Peters,  329. 
Sturges  V.  Crowninshield,  4  Wheaton,  200.  Mason  v.'  Haile,  12  Wheat. ^ 
370.  State  laws  cannot  control  the  exercise  of  the  powers  of  the  na- 
tional government,  or  in  any  manner  limit  or  affect  the  operations  of  the 
process  or  the  proceedings  in  the  national  courts. — Ogden  v.  Saunders, 
12  Wheaton,  213.  Wayman  v.  Southard,  10  Wheaton,  51.  Beers  et  al. 
V.  Houghton,  9  Peters'  S.  C.  Rep  ,  359.  The  Bank  of  Hamilton  v.  Dud- 
ley's Heirs,  2  Peters'  S.  C.  Rep.,  524. 
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LEASE. 

1.  What  is  a  lease  ? 

k  lease  is  properly  a  conveyance  of  any  lands  or  tenements,  (usually 
in  consideration  of  rent  or  other  annual  recompense),  made  for  life,  for 
years,  or  at  will,  hut  always  for  a  less  time  than  the  lessor  hath  in  the 
premises. — Spd.  Glo$9.j  229«  Leases  may  endure  so  long  as  the  interest 
of  the  lessor,  hut  not  longer. — Co.  Litt.y  44.    2  Black.  Com,y  318. 

A  lease  for  years  is  a  contract  hetween  the  lessor  and  the  lessee. 
The  lessor  contracts  that  the  lessee  shall  enjoy  the  land  for  a  period  of 
years,  and  the  lessee  a^ees  to  render  a  rent,  in  money  or  other  valuahle 
things,  at  stated  periods  during  the  term.  Rent  is  not  essential  to  the 
contract. — 12  Petersd.  jSbr.^  93.  Goods  and  chattels  may  also  he  demised 
for  years.  For  the  definition  of  a  lease^  see  Thornton  ▼.  Payne^  5  Johns^ 
Rep.y  74.  HalleU  v.  Wylie^  3  Johns,  Rep.^  44.  Mickie  v.  JVood^  5  Rand. 
Rep^  571.  Bradish  v.  Schenck,  1  Johns,  Rep.y  151.  Hoskina  v.  RhodeSy 
1  GUI  4  Johns.  Rep.,  266.  MaDerick  y.'GibbSj  3  JiTCord^s  Rep.,  211. 
The  Farmer^  Bank  ▼.  The  Mutual  Ins.  Co\  ei  al.,  4  Leigh.  Rep.,  69. 
Roberts  y.  Jennel,  3  Monroe^s  Rep.,  247. 

2.  Who  may  be  a  lessor  and  lessee  1 

All  persons  seised  in  fee  simple,  fee  tail,  for  life  or  for  years,  of  land, 
may  grant  leases  for  any  term  commensurate  with  their  respective  inter* 
ests.  Executors  and  administrators  may  dispose  of  terms  for  years,  in 
right  of  the  testator. — 12  Petersd,  Abr.,  102.  Every  tenant  may  make  a 
subtenancy,  and  this  without  his  landlord's  consent. — Ibid. 

A  tenant  at  will  can  make  no  lease,  neither  can  a  tenant  at  sufferance. 
—Layion  ▼.  Field,  3  Salk.,  222. 

Infants  and  married  womea  may  take  leases.  .  An  alien  merchant^ 
whose  nation  is  at  peace  with  this  country,  may  take  a  lease.  ~2  Show.^ 
135.     1  Sound.,  6.    4  East,  103. 

3.  What  is  the  general  rule  as  to  the  tenant's  right  to  assign  his  lease  t 

The  lessee  has  a  right  to  underlease,  or  even  to  cede  his  lease  to 
another  person,  unless  this  power  has  been  expressly  interdicted, — Lou. 
Civil  Code,  art.  2696.  Barron  v.  Duncan,  6  Lou.  Rep.,  100.  Jforton  v. 
Ormsby,  1  Mwr.  Lou.  Rep.,Jf.  S.,  375.  Waters  v.  Banks,  10  Mar.  Lou. 
Rep.,  94.     J^ayor,  ^c,  v.  Vuplesis,  5  Mar.  Lou,  Rep.,  309. 

The  tenant  may  assign  ;  and  where  there  was  a  clause  in  the  lease, 
for  seven  years,  that  the  tenant  should  not  assign  over,  or  otherwise  part 
with  the  indenture,  or  the  premises  thereby  leased,  or  any  part  thereof,  to 
any  person,  the  tenant  underlet  part  of  the  premises  for  the  period  of  two 
years. 

It  was  held  that  the  under-lease  did  not  come  within  the  proviso 
which  must  be  construed  to  mean  an  assignment  of  the  premises,  or  part 
of  them,  for  the  whole  term,  and  no  forfeiture  is  incurred  by  letting  for  a 
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shorter  period. — Jackson  v.  Harrison^  17  Jchns,  Rtp.y  66.    Crui$coe  r 
Bugby,  3  Wills.,  234..     Contra,  3  Durn.  Sr  East,  430.     5  Ibid,,  467. 

Where  the  lessee  assigns  his  lease  for  a  shorter  period  of  time  than 
that  for  which  the  lease  was  granted,  the  lessor  eannot  sq stain  an  action 
of  covenant  against  the  assignee  upon  the  lease. — Fulton  v.  Stuart,  2 
Ham.,  221. 

Debt  will  lie  by  the  assignee  of  the  lessor  against  the  assignee  of 
the  lessee. — Howland  v.  Coffin,  12  Mass.  Rep,,  125. 

Where  the  lessee  covenanted  that  if  he, his  executors^  &«.,  should  be 
minded  to  sell  or  dispose  o[  their  estate,  it  should  be  lawful  to  do  so, 
first  giving  preemption  to  the  lessor,  his  6ce,,  and  on  every  such  sale  or 
assignment  should  pay  the  lessor,  his  he,  a  tenth  part  of  the  purchase 
money ;  otherwise  the  lease  should  cease.  The  lessee  assigned  and 
paid  the  tenth,  and  the  assignee  refused  to  pay  it.  Held,  that  the  term  ^'  as- 
signs'' clearly  embraces  every  purchaser  upon  a  voluntary  sale,  as  well 
as  upon  execution. — Jaekson  ex  dem.  Groat,  7  Cowen^s  Rep,,  285.  JacA- 
son  v.  Silvemail,  15  Johns*  Rep,,  27B.  Jaekson  v.  Shutz,  18  Johns,  Rtp,, 
174. 

After  assignment  the  lessee  continues  liable  for  the  acts  of  his  as- 
'signec^-Bretl  v.  Cumberiahd,  Cro,  Jac,,  521.    Bachelor  v.  Gage,  Cro,  Car., 
188.     Norton  v.  Arkland^  Cro.  Car»f  580.    Jackson  v.  Brawnson,  7  Johns. 
Rep.,  227. 

4.  What  is  the  rule  where  buildings  leased  are  accidentally  destroyed, 
as  by  fire  ? 

A  lessee  of  buildings  which  are  destroyed  by  fire  has  no  relief  either 
at  law  or  equity,  against  an  express  covenant  to  pay  rent,  unless  he  has 
protected  himself  by  a  stipulation  in  the  lease,  or  the  landlord  has  cove- 
nanted to  rebuild.— Ga^M  v.  Green,  4  Paige^s  Rep.,  365.  Lamott  v.  Ster- 
rett,  1  Har,  Sr  John,,  42.  Patterson  v.  Ackerson,  1  Edw,  Rep.,  96.  Leeds 
V,  Cheetham,  1  Sim.,  146.  Harrison  v.  Murrell,  5  Monroe,  360.  Doe  ex 
dem,  Ellis  if  Medwin  v.  Sandham,  1  Durnford  Sf  East,  510.  Pindar  v. 
Amsby  Sr  Ruiter,  1  Durnford  Sr  East,  312.  Doe  ex  dem.  Miiihinson  v. 
Carter,  8  Dum-  Sr  East,  57. 

If,  during  the  lease,  the  thing  be  totally  destroyed  by  any  unforeseen 
event,  or  if  taken  for  public  purposes,  the  lease  is  at  an  end. — Lou.  Code 
CivU,  art.  2667.  Poth.  Cont.  de  Lauage,  Jfo.  74.  2  lb.,  Jfo.  144  ei  300. 
6  Toul.,  179.  7  lb.,  529,  541.  Jforton  v.  Ormshy,  1  J^ar.  Lou.  Rtp^^  Jf. 
S,,  375. 

5.  What  is  the  rule  as  to  the  tenant's  right  to  dispute  the  title  of  his 
landlord  1 

That  a  tenant  cannot  dispute  the  title  of  his  leiBOT.—Attomty  Genl. 
V,  Lord  Hotham,  Tur.  Sr  Russ.  209.  Berwick  v.  Thompson,  7  Durnford  Sr 
East,  487.  Peyton  et  at.  v  StUh,  5  Peters*  S.  C.  jR«p.,  485.  Willison  ▼. 
Watkins,  3  lb,,  44.  Hughs  v.  The  Trustees  of  Clarksville,  6  lb.,  369.  Wood- 
ward V.  Brown,  13  lb,,  1. 

A  tenant  who  dbclaims  his  landlord's  title  it  not  entitled  to  notice 
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It  is  a  general  rule  that  no  tenant  can  dispute  his  landlord's  title,  hut 
rule  is  sabject  to  certain  exceptions.  If  a  tenant  disclaims  the  tenure 
and  claims  the  fee  in  his  own  right,  of  which  the  landlord  has  notice,  the 
relation  of  landlord  and  tenant  is  put  an  end  to,  and  the  tenant  becomes  a 
trespasser. — Walden  et  al.  v.  Bodley,  14  Ibid,^  156. 

The  lease  of  a  tenant  for  life,  with  power  to  under-lease,  must  strictlj 
follow  the  conditions  of  the  power ;  and  if  it  vary  from  them  in  the  inter- 
eat  demised,  or  in  the  rent  reserved,  it  cannot  be  supported  against  the 
T^mainder-man. — Pultney  v.  Lady  Cavan^  5  Ditm.  Sr  East,  567.  Bowes 
V.  Lon,  Water  Works  Co^  Jacobs*  i^ep.,  32^ :  and  the  lease  is  not  capable 
of  being  confirmed  by  the  remainder-man. — Doe  ex  dem,  Martin  v.  Watts^ 
7  Dum.  Sr  East,  83. 

6.  What  is  the  rule  as  to  the  obligations  of  one  who  enters  upotn  land 
without  the  consent  of  the  owner  1 

He  is  bound  for  rents  on  the  improvements,  even  those  made  by  him- 
self after  entry,  and  if  allowed  for  improvements  at  all,  can  only  set  them 
off  against  the  rent. — Hawkins  v.  King,  1  Monroe  Rep.,  162. 

7.  What  is  the  effect  of  a  judgment  of  eviction  against  a  tenant  % 

■ 

It  destroys  the  relationship  between  him  and  his  landlord  ;  and  the 
tenant  may  then,  without  waiting  for  the  ha,.fa.  to  be  executed,  purchase 
any  other  title  for  his  benefit. — Gore  v.  SteveTis,  1  Dana's  Rep,,  203. 

A  covenant  on  the  part  of  the  lessor  to  renew  the  lease  for  years  at 
the  expiration  of  the  term,  is  a  covenant  running  with  the  land — Pigot  v. 
Massn,  1  Paige^  412. 

Covenants  of  warranty  and  to  convey,  contained  in  the  lease  of  real 
estate,  run  with  the  land,  aVid  are  binding  upon  the  heirs  and  assignees  of 
the  lessor* — Vanhorn  v.  Crane,  1  Paige,  455. 

A  subsequent  puvchase  by  the  lessor  of  a^  outstanding  claim  against 
the  premises,  will  enure  to  the  benefit  of  the  lessee,  by  virtue  of  the  cove* 
nant  of  warranty.  The  same  result  follows  where  the  purchase  is  made 
by  the  assignee  of  the  lessor. — Ibid, 

A.  leased  to  B.  for  twenty  years,  with  liberty  to  B.  to  surrender  the 
lease  at  any  time  before  the  expiration  of  the  term,  on  paying  of  five  shil- 
lings. A.  devised  the  rents  during  the  lease,  to  his  five  d^ughters|  and  the 
fee  simple  after\yards  to  his  son  P.,  who  sold  to  B.,  who  surrendered  the 
lease.  Held  this  surrender  should  not  disappoint  the  daughters'  legaciea; 
but  B.  wa[s  decreed' to  pay  the  rents. — Graham  v.  Woodson^  3  CaH,  Rq^., 
249. 

8.  What  is  implied  by  a  covenant  to  renew  a  lease  1 

A  e^venantto  venew  a  lease,  implies  another  lease  for  the  same 
term  and  rent,  but  not  with  all  the  covenants  contained  in  the  former 
lease,  such  covenants  beinff  incidental,  and  not  essential  parts  of  the  lease. 
-^Rutgers  v.  Hunter,  6  Jokns.  Chan.  Rep-iOdb, 

9.  What  is  tke  rale  wbere  a  leee^hold  interest  is  assigned  by  way  of 
mortgage  1 
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That  unless  there  be  a  special  provision  to  the  conttaryy  the  assi^ee 
takes  the  interest,  subject  to  all  the  covenants  and  obligations  of  the  origin* 
al  lessee. — Haig  y.  Uoman^  4  Bligh^  JV.  S,^  380. 

A  testator  bequeathed  a  church  lease  for  twenty-one  ye^rs  to  A.  for 
life,  remainder  to  his  first  and  other  sons,  and  directed  the  lease  to  be  con- 
tinually renewed  by  the  person  in  possession  for  the  time  being.  A.  neg- 
lected to  renew,  and  the  lease  expired  in  1798 ;  his  eldest  son  attained 
twenty-one  in  1800 ;  in  1830  A.  died ;  in  1831  the  eldest  son  filed  his 
bill,  praying  to  be  compensated  for  the  loss  of  the  lease  out  of  A.'s  assets ; 
Held  that  he  was  entitled  to  relief,  notwithstanding  the  lapse  of  time. — 
Bennet  v.  Colliy^%  Stm,^  181. 

10.  How  far  is  an  assignee  of  a  lease  Jiable  1 

He  is  only  liable  in  respect  to  his  possession,  and  not  for  rent  in  ar- 
rear  before  his  title  accrued. — Farmer's  Bank  ▼.  Mutual  Insurance  Socy, 
€i  aJ^^  heights  Rep^  69. 

11.  What  is  the  rule  in  the  construction  of  a  lease  as  to  boundaries  \ 

That  artificial  boundaries  must  prevail  over  courses. — Hall  et  al.  v. 
Powell,  4  Serg.  4*  Aato/e,  456.  Shaw  v.  Clements,  1  CalPs  Rep.,  438. 
Basiin  v.  Christie,  Taylor^s  Rep.,  1 16.  Baker's  Lessee  v.  Glascock,  1 
Hen.  Sr  Mun.  Rep.,  177.     Bennet  v.  Biule  d  aL,  4  Rawle^e  Rep,,  339. 

A  covenant  to  bear,  pay,  and  discharge  all  taxes,  charges  and  impo- 
sitions, whieh  should  be  taxed,  charged,  imposed  or  assessed,  upon  the 
demised  premises,  extetids  to  a  tax  assessed  for  paving  the  street. — The 
Mayor  of  J^ew  York  v.  Cushman,  10  Johns.  Rep.,  96.  Oswald  v.  Girfert, 
11  Johns.  Rep.,  443.    Bleecker  v.  Ballou,  3  Wendell,  263. 

A  tenant  who  has  refused  to  quit  the  preijiises  will  not  be  condemned 
to  pay  more  than  the  rent  agreed  upon,  without  damages  be  proved. — 
Roderiguez  v.  Combs,  6  Martinis  Lou.  Rep.,  275. 

A  verbal  lease  of  ai^rior  date,  accompanied  with  possession,  will 
prevail  over  a  written  lease  of  immoveable  property. — Rachel  v.  Pearsall, 
8  Mar.  Lou.  Rep.,  702. 

If,  on  a  lease  for  years,  the  tenant  abandons  the  premises,  the  land- 
lord may  demand  the  rent  for  the  whole  term. — Christy  v.  Casanave,  2 
Mar.  Lou.  Rep.,  JV.  5.  451.    Dig.,  lib.  19,  tit.  2>  /.  24.    Febrero,  p.  1,  C 
6,  Sec.  1,  J^o.  11. 

The  lien  of  a  landlord  is  of  a  higher  nature  than  the  claim  of  tht 
United  States  on  custom  house  bonds. — Jackson  v.  Odie,  2  Mar.  Lou 
Rep.,  JV.  S.,  555. 

12.  How  may  a  lease  be  determined  1 

By  the  expiration  of  the  term,  by  merger,  by  aimenderi  or  by  forfeit- 
ure.—4  Kenfs  Commf  99. 
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13.  In  what  cases  does  a  merger  take  place  t 
When  the  term  meets  another  term  immediately  expectant  thereon 


The  elder  term  merge*  m  the  term  in  retrer»ioa  or  remaieder.  A  merger 
also  takes  place  where  there  is  a  union  of  the  freehold  or  fee  and  the 
term  ia^one  person,  in  the  same  right,  and  at  the  same  time. — 2  Black. 
Comm.^  177.  3  Prest.  on  ConveyanceSy  18*  4  Kent's  CommentariesyQ9, 
An  estate  for  years  may  merge  in  an  estate  feeing  or  for  life.'r-4 
Kenfs  Comm.^  100. 

14.  What  will  be  considered  to  amount  to  a  surrender  1 

To  surrender,  it  is  necessary  that  the  tenant  of  the  particular  estate 
should  relinquish  his  estate  in  favor  of  the  tenant  of  the  next  vested  estate, 
in  remainder  or  reversion. — 4  Kent's  Comm.  100.  3  Prest,  on  Convey^ 
88.     Co.  Lit.,  337. 

If  the  lessee  accepts  a  new  lease  of  the  same  premises  during  the 
first  lease,  the  first  is  deemed  to  be  virtually  surrendered  .*  therefore  it  is 
lield,  that  if  a  lessee  for  20  years,  or*  any  greater  number,  takes  a  lease 
for  ten  or  a  less  number  of  years,  to  take  place  during  the  period  of  the 
first,  the  term  of  twenty  years  is  thereby  deferrained. — Colman  v.  Marher* 
/y,  3  Mcfnroe  Rep.y  220.  Van  Rensselaer  v.  Penniman,  6  Wendell  Reports^ 
569.     12  Johns.  Rep.,  357. 

A  lease  for  years  cannot  be  surrendered  by  merely  cancelling  the 
indentures,  without  v^riiiiig. -^Mygtnis  v.  Maccfdloch,  Gilb.  Cos.  in  Eq., 
336.  Doe  v.  Sayhnrn,  7  Term  Rep.,  2  lb.,  47.  Dot  r.  Hilder,  2  Barn. 
4r  Md.,  782.    4  Keni'tComm.,  104. 

15.  What  will  amount  to  a  forfeiture  1 

Any  act  which  disaffirms  the  title,  and  determines  the  relation  of  land- 
lord and  tenant. — Co.  Litt.j  251.  Bac*  Ahr.  ill.  Lease.  4  Kent's  Comm.^ 
106.     Walden  et  al.  v.  Bbdley  et  al.,  14  Peters^  S.  C.  Rep.,  156. 

A  lease  for  years  may  be  .determined  by  the  determination  of  the 
estate  of  the  lessor,  as  if  a  tenant  for  life  should  lease  for  twenty  years 
and  die  during  the  term  ]  or,  if  a  man  have  a  power  to  lease  for  tep  years, 
and  he  lease  lor  twenty ;  here  the  lease  is  bad  at  law,  but  good  in' equity 
for  the  ten  years. — Ram.  on  Tenure  and  Tenantry,  14.  Taylor  -Bt  Jltkyns 
T.  Eordk,  1  S«rr,  60.  Campbell  v.  Leach,  Amb.,  740.  4  Kenfs  Comm. 
106. 

LEGACIES. 

m 

[Al  to  who  may  bequeath,  see  Wills,  ^^^'1 

1.  What  is  a  legacy  1 

Alegaey  is  a  gift  directed  by  the  deoeaied|  nd  to  be  fulfilled  by  the 
heir. — Iwt.  Jus.,  Itb,  2,  tit.  20,  sec.  1.  « 

2.  What  may  be  bequeathed  1 

A  testatiff  may  not  only  bequeath  his  own  property,  or  that  of  his 
heir,  but  also  the  property  of.  others }  and,  if  the  things  bequeathed  belong 
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to  another,  the  heir  can  be  obliged  either  to  purchase  and  deliver  it,  or  te 
render  the  value  of  it,  if  it  cannot  be  purchased. 

But  if.the  thing  bequeathed  be  not  in  commerce  or  cannot  be  pur- 
chased, the  heir  is  not  bound  to  pay  the  value  to  the  legatee.  But  in  say- 
ing  that  a  testator  might  bequeath  the  goods  of  another,  we  would  be  un- 
derstood to  mean,  that  this  can  be  done  only  if  the  deceased  knew  that 
what  he  bequeathed  belonged  to  another,  and  not  if  he  were  ignorant  of 
it.^Inst.  Just.^  lib.  %  Hi.  20,  sec.  4.  Dig.  30, 14, 1.  D^.  30, 67, 1.  Dig. 
30,  71,  3. 

If  a  specific  legacy  can  be  reasonably  obtained,  it  is  of  no  conse- 
quence whether  the  testator  knew  it  to  be  the  property  of  another  or  not. 
Dig.  22,  3,  21.    Dig.  30,  49,  3.     Code,  1,  23. 

It  is  a  settled  rule  of  the  English  law,  that  the  testator  must  be 
seised  of  the  lands  devised  at  the  time  of  making  the  will. — Bro.  ^hr.y 
Devise,  15.  Butler  v.  Baker,  3  Go.  25.  Bunker  v.  Cokt,  Salk.  Rep.,  237. 
4  Bro.  Pari.  Gas.  199.     4  Kent's  Gom.,  510. 

It  is  now  well  established  as  a  general  rule,  that  possibilities  (not 
meaning  thereby  mere  hopes  of  succession,)  are  devisable. — 3  Meriv.,  671. 
Jones  V.  Roe,  3  Term  Rep.,  93.  Perry  v.  Philips,  1  Ves.  Jun.,  254.  Se- 
Vfan  V.  Blunt,  7  Ves.  Jun.,  300.  Moore  v.  Hawkins,  2  Eden,  343.  Wain* 
Wright  V.  Ellwell,  1  Mad.,  627.  Doe  v.  Thompkinson,  2  Maule  4*  Selvo., 
170.  2  Preston  on  Mstracts,  204.  Jlvely  v.  Ward,  1  Ves,  423.  4 
Kent's  Comm.,  510.  Jackson  v.  Varick,  7  Cowen's  Rep.,  283.  S.  C,  2 
WenddVs  Rep.,  166.  Minuse  v.  Goxe,  5  Johns.  Gh.  Reports,  441.  Turpin 
v.  Turpin,  1  Wash.  Rep.,  75.  Hyer  v.  Shobe,2Munf.  Rep., 200.  4 Serg. 
Sr  Rawle's  Rep.,  433.  2  Leigh's  Rep.,  664.  Lessee  of  Smith  v.  Jones,  4 
Ohio  Rep.,  115.  Vance  v.  Haling,  2  Yerger's  Rep.,  135.  1  Story's  Equi' 
ty  Jurisprudence,  chap.  10,  pp.  553,  ei  seq.  2  Ibid.,  chap.  29,  p.  319  et 
seq.,post. —  WiUs  4*  Testaments. 

3.  Who  may  be  a  legatee  1 

A  legacy  can  be  left  to  those  only  who  have  a  capacity  to  take  by 
testament. — Inst.  Just.,  lib.  2,  tit.  20,  sec.  24. 

A  posthumous  stranger  may  be  appointed  heir,  unless  it  appear  that 
he  was  born  of  a  woman  who  coul<}  not  have  been  legally  married  to  his 
father.-— /T^^r.  Just.,  lib.  2,  tU.  20,  sec.  28. 

An  alien  is  capable  of  taking  and  holding  the  legacy  of  personal 
estate  for  his  own  benefit. — Craig  v.  Leslie,  3  Wheaton,  563.  Gommon' 
wealth  V.  Martin,  5  Munf.,  117. 

If  a  man  bequeath  that  which  he  hath  pledged  to  another,  the  heir 
is  under  the  necessity  of  redeeming  it. — Inst.  Jus.,  lib.  2,  tit.  20,  sec.  5. 

A.  having  pawned  a  jewel  for  a  sum  of  money,  devised  the  jewel 
to  B.,  and  made  C.  his  executor,  and  gave  him  all  his  goods,  'chattels, 
and  personal  estate.  Decreed,  that  the  debt  should  be  paid  out  of  the  per- 
sonal estate,  and  that  the  legatee  should  have  the  jewel  discharged  of  it 
—2  Freeman's  Rep.,  272. 

4.  What  will  pass  by  the  words  **  household  furniture,  and  other  house- 
hold efifects,''  in  a  dwelling-house  % 
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All  property  placed  there,  either  for  ornament  or  for  use,  or  con- 
aumptioQ  in  it.— Co/e  v.  Fiizgerald,  3  Russ.^  301,     1  Sim.  *  Siu.,  189. 

Under  the  word  ''furniture,"  pictures  placed  in  the  house  as  orna- 
mental furniture,  and  plate  and  linen,  will  pass ,-  hut  otherwise  as  to  hooks, 
gold  and  silver  coins,  trinkets  and  things  of  that  nature. — Cremoint  v 
Jintrolms^  5  Ruas.  Rep.^  312.  Fleming  v.  Burrows^  1  Russ.y  276.  Car 
nagy  v.  Martia^  2  Alunf.  Rep.^  234.  Stuckey  v.  Stuckey^  1  HUVs  Ch.  Re- 
porUy  309. 

5*  How  will  the  term  ^'  lend,"  in  a  hequest,  be  considered  1 

As  synonymous  with  ^  give,"  unless  it  is  manifest  that  the  testator  did 
not  intend  the  legal  estate  should  pass.     Thus,  a  bequest  of  personal 
chattels  in  these  words — ''  I  lend  to  my  dsgnghter  P.  S.  four  negroes, 
daring  her  natural  life,  and  then  to  the  heirs  of  her  body,"  vested  the  ab 
solute  estate  in  the  iirst  taker. — Hinson  v.  Pickett^  1  HUVs  CL  Rep.,  37 

A  bequest  to  ''  D.  and  his  family,  viz.  his  wife  and  children,"  includes 
only  the  wife  then  living,  and  the  issue  of  their  cohabitation. — Drayon  v 
Grimke,  1  HilPs  Ch.  Rep.,  227. 

6.  What  will  pass  by  these  words, ''  my  wines,  and  all  my  property  in 
England  1" 

All  the  testator's  property  in  England  of  every  description,  including 
money  in  the  funds  and  at  his  bankers,  and  arrears  of  a  pension  due  him. 
— JiiTudd  V.  Arnold,  5  Mylne  if  Keen,  365. 

A  testatrix  bequeathed  a  moiety  of  the  residue  of  her  personal 
estate  to  her  daughter  H.,  for  her  separate  use  during  the  joint  lives  of 
her  and  her  husband ;  and  if  she  survived,  to  her  absolutely ;  if  not,  to  her 
children  who  attained  twenty-one :  and  she  bequeathed  the  other  moiety 
for  the  benefit  of  her  daughter  M.  and  her  children ;  with  a  bequest  over, 
if  she  died  without  children,  in  like  manner  as  the  first  moiety.  By  codi- 
cil, she  bequeathed  the  whole  residue,  if  both  her  daughters  died  without 
leaving  a  child  who  should  attain  the  age  of  twenty-one,  to  A.  Both  the 
daughters  died  without  issue,  but  H.  survived  her  husband :  Held  that  A. 
was  entitled  to  the  residue. — Hopkins  v.  Fowle^  2  Sim.  4*  Stu.,  337.  3 
Ritss.,  304. 

Where  a  testator  gives  to  one  jferson  '*  all  his  monies  in  hand,"  and 
to  another  '*  all  his  monies  out  on  securities,"  the  balance  at  his  banker's 
will  pass  as  money  in  hand. — Vaisty  v.  Reynolds,  5  Russ.,  12. 

A  testator  bequeathed  to  his  sister  a  legacy  of  JCIOQ,  and  a  legacy 
of  jS20  to  his  nephew,  and  the  rest  of  his  money  to  be  equally  divided 
between  his  brother  and  his  niece.  At  his  decease  his  property  consisted 
of  JS600  3  pr.  ct.  consols,  and  JS119  in  sovereigns :  Held,  that  the  stocks 
did  not  pass  under  the  word  **  money." — Gadsden  v.  Dotterell,  1  Mylne  4* 
Keen,  56.  Bescoby  v.  Pock,  1  Sim.  4*  Siu.  487.  Kendall  v.  Kendall,  4 
Russ.,  360. 

A  bequest  of  a  cabinet,  with  whatever  it  contains,  **  except  money," 
win  not 'pass  a  promissory  note  payable  to  the  testatrix,  of  a  date  anterior 
to  the  will,  and  which,  after  her  death,  was  found  in  the  csibmeU^^Read 
T.  Stewart^  4  Rusi,^  69. 
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7.  What  will  pass  by  a  bequest  of  stock  to  ttastees  opoa  trust  to  pay 
the  dividends  to  a  marHed  woman,  for  her  separate  use  1 

It  is  an  unlimited  gift  of  the  dividends,  and  consequently  passes  the 
capital. — Haig  v.  Sydney,  I  Sim.  ^  Stu.,  487. 

8.  In  a  devise  of  personalty  to  be  equally  divided  between  my  son  P. 
and  my  daughters  D.,  C.  and  E.,  and  the  heirs  of  my  daughter  P;,  how  do 
the  heirs  of  P.  take  1 

They  take  one  fifth  between  them.-^12iv  ▼.  W4l»tavUy  Dev.  Eq»  Re- 
portSy  3. 

A  testator  bequeathed  a  large  estate  in  lands  and  slaves  to  his  son, 
and  in  a  subsequent  clause  of  the  same  will  gave  one  of  the  same  slaves 
to  his  daughter.  Held,  th&t  the  legatees  took  the  slaves  by  moieties. — 
Field  V.  Eaiofiy  Dev.  Eg.  Rep.^  283. 

9.  What  will  pass  by  a  devise  of  a  slave  and  her  increase  t 

The  slave  and  her  future  offspring  only. — Pulier  v.  Puller^  3  Ran- 
dolph, 83. 

A  bequest  of  certain  slaves  by  name,  and  their  families,  restricted  to 
their  wives  and  children,  residing  in  the  same  house  with  them,  and  not 
to  their  grandchildren. — PringU  v.  McPUirsonj  2  Dtsseau,  S,  0.  Rep^ 
524. 

The  bequest  of  a  slave  and  her  three  children  named,  will  pass  child- 
ren born  after  the  making  of  the  will. — Gcn/le  v.  Ciinniaghamj  Harp,  Eg. 
Rep,,  124.     JVitherspoon  v.  McKee,  4  Desseau,  S,  C,  14. 

A  widow  bequeathed,  by  general  words,  the  distributive  share  she 
was  entitled  to  in  ner  deceased  husband's  estate,  then  undivided.  Her 
husband  was  entitled,  besides  his  estate  in  possession,  to  certain  negroes, 
bequeathed  to  him  by  a  relation,  after  a  life  estate  given  to  another  person. 
This  life  estate  did  not  fall  in  till  after  the  husband's  death,  nor  indeed 
until  after  the  <[eath  of  the  widow.  Nevertheless,  her  general  bequest 
passes  her  interest  in  those  negroes.«-P^e  v.  Harwonj  i  Besseau,  S,  C, 
Rep,,  419. 

Slaves  purchased  after  a  will  is  made,  do  not  pass  by  it,  unless  it  ap- 
pears that  the  testator  intended  to  dispose  of  all  the  slaves  of  which  he 
might  be  possessed  at  his  death. — Mason  v.  Jifason^s  Ex,  3  £i63.,  448. 


Henderson  v.  Farbridge,  lind^  479. 


10.  What  is  the  rule  where  a  sum  of  money  is  given  twice  in  the  same 
instrument  to  the  same  legatee  1 

The  general  rule  is,  that  where  the  sum  is  repeated  in  the  same 
writing,  the  legatee  can  only  take  one  of  the  sums  beqaeathed. — Dewing 
fix.  V.  Yntes,  10  Johns.  Rep,,  156.  Godolpkin^s  Orphan's  Legacy^  part  3,  c. 
26,  s,  46.  SioM.  part  7,  c.  21,  s.  13.  Duke  of  St,  Albans  v.  Beawclerkj 
2«^/A;.,236.     Garth  v,  Meyrick,  1  Bro,  C,  C,  389.    Hotkey  v^  HitUfin^ 


/61JL,  390.  Wallop  9.  HeweUy  2  Ch^n.  Rep.^  37.  Jf^wport  v.  Kiniston^ 
Ibid^  58.  Jame.?  v.  Simmons^  2  ff.  J5/.,  2ll.  ./^//en  v.  ^llen^  3  Ves.Jun^ 
2b9.  Barclay  v.  Wainwright^  Ibid,^  462.  0*ftor»«  v.  TAe  Dw/ce  of  Leeds^ 
5  Fef.  Sen.,  369. 

1'he  word  "  legacy"  may  be  applied  to  real  estate,  if  the  context  oF 
the  will  show  that  such  was  the  devisor's  intention. — Hardacre  v.  Jfash^ 
5  Dum.  *  East^  716.    Brown  v.  Tay/or,  J?urr,  286. 

The  word  "  hereditaments"  in  a  will,  will  not  carry  a  fee. — Moore  r. 
Mellon,  5  Dum.  ir  East,  558. 

11.  What  effect  have  these  general  introductory  wordS)  *'  touching  all 
my  temporal  estate  1" 

They  have  some  effect  in  the  construction  of  the  will,  but  are  not  of 
themselves  sufficient  to  extend  a  devise  for  life  to  a  fee. — Baker  v.  Stoker^ 
5  Dum.  Sf  East,  13.  Baddeley  v.  Leppingwellt  3  Burr^  1533.  FrOgmoT' 
ion  V.  Holiday  J  3  Burr,  1618.  Ibertson  t.  Btckwith^  Cos.  Temp.  Taib.^ 
160.  Mondy  v.  Mondy,  Caa.  Temp.  Hardw.,  143.  2  Str.  1021.  Den  v. 
Gaskins,  Cowp.,  660.  Right  y.  Sidebotham,  Dough.,  759.  Palmer  ▼• 
iiicAarrf*,  3  i)Mr».  *  iFa^/,  356. 

A  testator,  after  giving  several  annuities  for  lives,  each  gift  commen- 
cing with  the  word  ^Mtem,"  proceeds  thus,  I  give  to  my  wife  JB1200  a 
year  during  her  life,  and  also  my  furniture  and  house^s  and  after  her  de- 
cease to  S.  S.  and  his  heirs.  Held  that  S.  S.  was  entitled  to  the  fund  for 
the  payment  of  the  annuity,  as  well  as  to  the  house  and  furniture. — Oldham 
Y.  Slaier,  3  Sim.^S4t. 

12.  What  is  the  rule  of  construction  wher^e  there  is  a  devise  to  "  child* 
ren,"  and  no  definite  period  for  distribution  1 

The  legacy  vests  at  the  death  of  the  testator,  and  none  can  take  but 
those  in  esse  at  that  time.  But  where  there  is  a  fixed  period^  all  the  child- 
ren bom  before  that  time  are  let  in,  and  none  others. — Myers  v.  Myers^ 
M' Cord's  Ch.  Rep.,  256.     Swinton  v.  Legare,  2  M" Cord's  Ibid,  440.       • 

'  Where  a  legacy  is  given  to  a  class  of  individuals,  in  general  terms,, 
as  to  the  children  of  A.,  and  no  period  is  fixed  for  the  payment  of  the 
legacy,  it  will  be  considered  as  due  at  the  death  of  the  testator ;  and  only 
the  children  of  A.  who  were  bom  or  begotten  previous  to  that  time,  are 
entitled  to  a  share  in  the  legacy. 

But  a  child  in  ventre  sa  mire  is  considered  as  in  esse, — Jenkins  r 
Prazer,  4  Paige^s  Ch.  Rep.,  47. 

A  testator,  by  his  will,  makes  provision  for  a  child  of  which  his  wife 
should  be  pregnant  at  the  time  of  his  death.  Held,  that  a  child  bom  after 
the  will,  bat  before  his  death,  was  entitled  to  the  provision. — M^Lemore 
T.  Blocke,  Harp.  Eq.  Rep.,  272. 

A  provision  made  for  a  child  in  venire  sa  mere  which  is  afterward  , 
bom  before  the  death  of  the  testator,  was  held  not  to  extend  to  an  after 
bom  posthumous  child,  although  the  division  of  the  property  was  suspend- 
ed till  the  eldest  son  became  twenty-one,  and  the  division  to  be  made . 
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between  all  his  children  "  born  or  to  be  born." — Burke  v.  Wilder^  1 
J^CorfPs  Rep^  551. 

^  Grandchildren  may  claim  a  devise  under  the  description  of  children 
but  it  must  be  where  there  are  no  children. — Eroing^s  Heirs  v.  Handley^s 
Ex.y  4f  Liu,j  349.  Grandchildren  do  not  take  as  children,  except  from 
necessity. — Marsh  v.  Hague^  1  Edw,  Rep.^  174. 

13.  What,  as  a  general  rule,  is  meant  by  the  word  *'  children,''  in  a  de- 
vise % 

As  a  general  rule,  a  devise  to  children,  without  other  description, 
means  legitimate  children,  and  if  testator  has  such  children,  parol  evidence 
cannot  be  admitted  to  show  that  a  different  class  of  persons  was  intended. 

It  is  always  proper  to  look  into  circumstances  dehors  the  will,  to  as- 
certain whether  there  are  any  persons  answering  the  description  of  the  le- 
gatees named  in  the  will.  If  there  are  no  such  persons,  then  the  situation 
of  the  testator's  family  tnay  be  proved,  to  enable  the  court  to  ascertain  the 
persons  intended  by  the  testator  as  the  objects  of  his  bounty. — Gardner  v. 
Heyer,  2  Page's  Rep, ^  11.  Davis  v.  Davisy  i  Russ.  <$*  Mylne^  645.  Bag-^ 
ley  V.  Mollardy  Ilnd.j  72.  Tam.^  273.  Frazer  v.  Pigott,  1  Young^s  Rep,^ 
354.  Mortimer  v.  West^  3  Russ,^  370.  Harris  v.  Loyd^  Turn.  Sf  Russ.^ 
310. 

Where  a  bequest  is  to  children,  at  the  death  of  a  tenant  for  life,  those 
who  then  answer  that  description  will  take. — Cole  v.  Crayon^  1  HilPs  Ch. 
Rep.,  322.     Ibid.,  21. 

The  testator  having  contracted  a  marriage  which  was  void  ah  initio^ 
and  having  one  son  of  that  marriage,  made  his  will  and  gave  the  residue 
of  his  personal  estate  to  all  his  children  by  his  reputed  wife.  Held,  that 
the  son  being  born  at  the  date  of  the  will  was  entitled. — Bayley  v.  Snel» 
lamy  I  Sim.  Sf  Stu.^  78. 

14.  What  will  be  included  in  a  devise  to  all  the  children  of  the  testatrix's 
n^hew  R.,  born  in  the  life  of  the  testatrix  1 

It  will  include  a  child  of  which  the  wife  of  B.  was  enceinte  at  the  time 
of  the  testatrix's  death,  though  not  bori^  for  several  months  afterwards, — 
Tower  v.  Butts,  1  Sim.  *  Stu.,  181. 

A  devise  in  general  terms  to  the  testator's  "  children,"  does  not  com- 
prehend a  posthumous  child  so  as  to  prevent  it  from  claiming  under  the 
act  of  Assembly  as  pretermitted  by  the  will. — Jirmisteod  v.  Daneerfield^ 
Munf.,20.  -s  J       , 

Where  property  is  given  to  the  children  of  A.,  and  no  time  fixed  for 
a  division,  it  is  divisible  by  the  will,  at  the  testator's  death ;  and  only- 
children  born  at  the  time  of  the  testator's  death,  or  in  ventre  sa  mire,  are 
entitled. — Van  Hook  v.  Rogers,  3  Murph.  Rep.,  178.  Barnes  v.  Greenshack^ 
1  Edw.  Rep.,  41.  Marsh  v.  Hague,  1  Edw.  Rep.,  174.  Smith  v  Smithy 
1  Edw.  Rep.,  189.  4  Paige's  Rep.,  271.  Crow  v.  Crow,  1  Leigh,  74. 
Gardener  v.  Heyer,  2  Paige's  Rep.,  11. 

15.  What  IS  the  rule  where  there  is  a  misdescription  of  the  thing  de- 
vised 1 
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•  That  a  legacy  is  not  rendered  null  by  a  false  description,  nor  where 
a  falsQ  reason  is  assigned  for  bequeathing. — Just.  Inst.^  lib,  2,  tii.  20,  sec. 
30  ex  31.  Dig.,  35, 1,  19,  34.  Dig.,  12,  1,  6.  Dig.  de  legat,,  73,  1  et  2. 
Lex  cod,y  108,  «ec.  10.  Connolly  v.  Vernon  et  al,,  5  East,  51.  Roper  on 
Leg^  157  ti  seq.  Swin,  on  Wills,  473.  Dig.  de  legat.,  L  17,  sec,  2. 
Marsh  V.  Haguey  1  Edw,  Rep-'y  174.      Smith  v.  Smith,  1  Ibid,,  189. 

16.  What  is  the  rule  as  to  a  misnomer  of  the  legatee  1 

Although  the  testator  may  hav^  mistaken  the  nomen,  cognomen,  prce- 
nomen  or  agnomen,  of  a  legatee,  yet  if  his  person  be  certain,  the  legacy  is 

food  ;  for  the  use  of  names  is  but  to  point  out  persons  ;  and  if  they  can  be 
enoted  by  any  other  method,  it  will  make  no  difference. — Ifist,  Jus  ,  lib, 
2,  tit.  20,  sec.  29. 

Although  the  person  or  thing  may  be  miscalled,  yet  if  the  description 
or  appellation  be  sufficient  to  designate  the  article  or  person  intended,  it  is 
sufficient. — Dig,  de  legal.,  1.  Dig,,  33,  10,  7,  2.  Dig.,  34,  5,  3.  Roper 
on  Leg.,  157,  et  seq,  Thomas  v.  Thomas,  6  Term  Rep,,  671.  Hayter  v. 
Joinvitle  rt  al,,  3  East,  172.  Earl  of  Scarborough  v.  Parker,  1  Vez,  Jun., 
267.  Parsons  v.  Parsons,  Ibid,  266.  Milner  v.  Milner,  1  Ves,  Rep.,  106. 
Ulrich  V.  Litchfield,  2  Jitkins*  Rep,,  373.  Hampshire  v.  Pierce,  2  Te*. 
/{eo.,  216.  Bradwin  r.  Harper,  ,^mbler  Rep.,  374.  Stebbing  v.  JValkey, 
2  J&ro.  CA.  iJcp.,  85.  1  Coa?  Rep.,  250.  Danvers  v.  Manning,  2  -Bro.  CA. 
J?€p.,  18.  5.  C.  1  Coo?  /i«p.,  203.  Campbell  v.  French,  3  Fw.  /?«;?.,  321. 
Chambers  v.  Minchin,  4  Fef «  /Sep.,  676.  Powell  r.  Mouchett,  6  .^ai. 
Acp.,  216. 

If  a  legacy  be  given  to  a  person  by  a  cortect  name,  with  a  wrong 
description  or  addition,  the  latter  will  not  vitiate  the  bequest,  but  will  be 
rejected.  As  where  a  legacy  was  left  to  Mary  S.,  wife  of  Nathaniel  S., 
Mary  S.'s  husband's  name  waa  Abraham,  and  Sarah  S.'s  husband's  name 
was  Nathaniel  S.  Upon  extrinsic  evidence,  it  was  held  that  Mary  S.  was 
intended. — Smith  v.  Smith,  1  Ew.  Rep.,  189. 

A  bequest  by  a  husband  to  his  ^'  beloved  wife,"  not  mentioning  her 
name,  applies  exclusively  to  the  individual  who  was  his  wife  at  the  date 
of  tne  will,  and  is  not  to  be  extended  to  any  after-taken  wife. — Garrett 
r,  Jfiblock,  1  Russ.  Sf  Mylne,  629. 

A  testator  bequeathed,'' to.  the  two  sons  and  the  daughter  of  A.  B. 
JS50  each."  At  the  date  of  the  will,  and  the  death  of  the  testator,  A.  B. 
bad  one  son  and  four  daughters.  Each  of  these  ^ve  children  is  entitled  to 
a  legacy  of  JB50. — Harrison  v.  Harrison,  1  Russ.  ^  Mylne,  Rep.,  72.  Tarn, 
273.  Grassick  v.  Drummondy  1  Sim.  Sf  Stu.,  517.  Croom  v.  Hening, 
4  Hawks'  Rep.,  393.  Howes  v.  Hening,  HrVCle.  Sf  Youngs  295.  Jlilorney 
Gen.  V.  Mollard,  1  Young^s  Rep,,  562. 

The  testator  became  engaged  and  betrothed  to  a  lady  ;  and  by  a  codi- 
cil to  his  will,  after  mentionmg  her  by  name,  and  alluding  to  his  intended 
marriage  with  her,  he  gave  J£3000  to  his  wife.  During  the  engagement, 
but  before  the  marriage,  the  testator  died.  Held,  that  the  lady  was  enti- 
tled to  her  legacy. — Schloss  v.  Sliebel,  6  Sim,,  1.  Pyne  v.  Franklin,  5 
Stm^  458.    Briden  v.  Hewlett,  2  Mylne  Sr  Keen,  90. 

A  bequest  of  a  year's  wages  to  each  of  the  testator's  servants,  ove 
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and  above  what  may  be  due  them  at  the  time  of  the  testator^s  decease,* 
applies  to  such  servants  only  as  are  usually  hired  by  the  year. — Booth 
v.  Dean,  Ibid^  560. 

CONDITIONAL  OR  CONTINGENT  LEGACIES, 

1.  Id  what  is  the  doctrine  of  conditions  said  to  have  its  origin  1 

The  doctrine  of  conditions,  says  Mr.  Butler,  in  his  note  to  Coke,  Litt 
201)  6,  is  derived  to  us  from  the  feudal  law.  But  doubtless  much  of  it  is^ 
derived  from  the  civil  law,  especially. as  regards  testamentary  conditioos. 
Inst.  Jus.,  2.  14s  II.  /n*'-  -^^-i  3,  16,  45  et  6.  Dig.,  26,  7,  5,  8.  Dig.^ 
28,  7,  3,  14.  Dig.,  30,  1,  7,  9.  Dig.,  35,  1,  /.  /.  7,  17,  22,  31,  41,  62,  64, 
72,  75,  79.  Dig.,  36,  2,  4.  Dig.,  44,  7,  31.  fiig.,  50,  17,  77,  174. 
Code,  6,  25,  1,  40,  46,  4.  Ulpian  in  frag.,  iit,  24,  25,  sec.  13.  Pothier  on 
Obi.,  eh.  3.  art.  1,  2,  p.  118,  135. 

A  legacy,  uncertain  as  to  the  time  of  payment,  and  persons  to  take, 
being  limited  over  in  case  of  the  death  of  the  legatee  before  a  certain  eveni, 
is  contingent  and  not  vested. — Perroneau  v.  Perroneau,'!  Desseau.,  531. 

2.  What  if  a  bequest  of*  leasehold  property  be  on  condition  to  assign 
part  to  a  charity  1 

A  testator  gives  a  specific  bequest  to  A.,  and  directs  that  in  consid- 
eration of  the  bequest,  A.  shall  pay  his  debts  ;  the  payment  of  the  debts  is 
a  condition  annexed  to  the  specific  bequest,  and  if  A.  accept  the  bequest, 
he  is  bound  to  pay  the  debts,  though  they  should  far  exceed  the  amount 
of  property  bequeathed  to  him. — Messenger  r.  Andrews^  4  Russ.^  478. 

3.  How  are  conditions  in  a  will,  in  restraint  ^f  marriage,  construed  1 

The  legatee  takes  discharges  of  the  condition. — Poor  v.  Mial,  6 
Mad.,  32. 

They  are  construed  with  the  utmost  rigor  and  strictness.  Condi- 
tions in  restraint  of  marriage  are  odious ;  and  are  therefore  to  be  held  to 
the  utmost  rigor  and  strictness.  They  are  contrary  to  sound  policy,  per 
Lord  Mansfield  in  Long  v.  Dennis,  4  Burr,  2052. 

By  the  civil  law,  all  conditions  imposing  celibacy,  or  widowhood, 
unless  till  puberty  of  orphan  children,  were  void ;  but  legacies  might  well 
be  given  on  the  condition  of  marrying  a  particular  person. — Dig.,  35,  1, 
22,  62,  64,  72,  100.     Cooper's  Jus.,  528.     Swinburne,  281. 

The  rule  of  the  English  law  formerly  was,  that  conditions  in  restraint 
of  marriage  were  in  terrorem  only,  it  not  being  presumed  that,  for  a 
breach  of  duty  of  this  pardonable  nature,  the  parent  would  incurably  de- 
prive the  child  of  an  intended  provision. — Harvey  v.  Aston,  Forrester*s 
Rep.,  212.  1  Atk.  R^.,  361.  Comyn^s  Rep.,  726.  Renish  ▼.  Martin^  8 
Jltkins'  Rep.,  330.    Elton  v.  Elion,  1  Wills.,  159. 

The  rule  was,  that,  unless  there  was  a  devise  over,  so  that  some  other  ' 
person  had  an  interest  in  the  performance  of  the  condition,  the  condition 
annexed  to  personal  legacies,  in  any  manner  restraining  marriage,  was 
roid^^Belasiss  v.  Ereminsj  1  CA.  Ca.,  22.     Semple  v.  Foley,  Finch  Pres. 
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m  Ch.j  562.  Pulling  v.  IJfcrfy,  1  Wilson,  21.  Theeler  v.  Brigham,  3 
Jitk,^  365  ;  and  even  in  case  of  a  devise  over,  it  has  been  held  doubtfulM>r 
even  void.— G«rr««  v.  Pretty^  2  Vem.  Rep,,  293.  2  Freem.^  220.  Wheeler 
V.  Brigham,*  3  ^r/:.,  365.  Page/  v.  Haywoody  1  .^/A:.,  378.  Eastland  v, 
Reynolds y  1  Dickens.  Ch.  Rep^  320.     Swinburne^  282. 

But  it  is  now  settled  that  whenever  there  is  a  devise  over,  it  will  support 
the  condition. — Scott  v.  Tyler,  2  Bro.  Ch,  Ca.,  431.  2  Dickens.  Ch,  Rep,y 
712.  Hncheson  v.  Hammondy  3  5ro.  CA.  Ca.,  128.  Dashwood  v.  Lorrf 
Bulkleyy  10  Fe*.,  230.  Eastland  v.  Reynolds,  1  Dicken.  Ch.  Rep.,  317. 
Knighi  y.  Camerony  14  Te^.,  289. 

4.  What  is  the  general  rule  to  be  deduced  from  the  modem  English  aa- 
thorities  npon  the  subject  of  conditions  in  restraint  of  marriage  7 

That  conditions  annexed  to  legacies  and  devises,  in  restraint  of  mar- 
riage, are  not  void,  if  they  are  reasonable  in  themselves,  and  do  not  di- 
rectly or  virttially  operate  as  an  andae  restraint  upon  the  freedom  of  mar- 
riage. If  the  condition  is  restraint  of  marriage  generally,  then  indeed,  as 
a  condition  against  public  policy,  and  a  due  ecoaomy  and  morality  of  do- 
mestic life,  it  will  be  held  utterly  yoid.-^Kelley  v.  Monck,  3  Ridgw,  Par, 
Rep.y  205,  247,  261.  1  Fohbl.  Eq.y  b,  lych.  4,  sec.  10.  Pratt  v.  Tyler,  2 
Bro.  Ch.  Rtp.y  487.  Harvy  v.  Jlsony  Comyn's  Rep,,  726.  Godolphin's 
Orphan^ s  Leg^  Pet,  1,  cA.  15,  sec.  1.     1  Roper  on  Leg.,  716« 

A  condition  not  to  marry  a  widow,  is  no  unlawful  injjunetion.     So  a 
condition  that  a  widow  lAall  not  marry  is  not  unlawful,  neither  is  an  an- 
nuity during  widowhood  only.     (This  is  void  by  the  cttn7  law.-^^Dig.,  35, 
1,  106.     Swinburne,  281.     J^yliffey  Pand.,  b.  3,  Hi.  21,  p.  347.     Codty  lib 
6,  tU.  40,  /.  1.     Pothier,  Pand.y.35y  tit.  1,  n,  35.) 

A  condition  to  marry  Titius  or  Mocvius,  is  good. — •^ylff*  Pand*,  b,  3, 
p.  a74.     ScoU  V.  Tyler,  2  Bro.  CL  Rep.y.AA^.     1  Story's  Eg.  Juris,,  284. 

5.  What  is  the  distinction  between  conditions  annexed  to  a  bequest 
and  like  conditions  annexed  to  a  devise  of  real  estate,  or  to  a  charge  on 
real  estate  1 

In  the  latter  cases,  the  doctrine  of  the  common  law,  as  to  conditions, 
is  strictly  applied.  If  the  condition  be  precedent,  it  must  be .  strictly 
.complied  with.  If  the  condition  be  subsequent,  its  validity  will  depend 
upon  its  being  such,  as  the  law  will  allow  to  devest  an  estate.  For,  if 
the  law  deems  the  condition  void,  as  against  its  own  policy,  then  the  es- 
tate will  be  absolute,  and  free  from  the  condition.  If  on  the  other  hand, 
the  condition  is  good,  then  a  non-compliance  with  it  will  defeat  the  es« 
tate.— Co.  Liity  206.  Bertie  v.  Faulklandy  3  Ch.  Co.,  130.  2  Freem. 
Rep.,  220.  2  Vern.  Rep,,  333.  1  Eq.  Ca.  Jlbr.y  108.  Harvy  v.  Aston^ 
Comyriy  Rep.y  726.  1  Jlik.y  261.  Renish  v.  Martiny  3  Atk.,  330.  Fry  v, 
Partery  1  Mod.  Rep,y  300.  Long  v.  Ricketts,  2  Sim.  Sf  Siu,  Rep,y  179.  1 
Fonb,  Eq.y  6.  1,  ch.  4,  sec,  10.  Graydon  v.  Hicks,  2  ^ik.y  16.  Peyton  v. 
Bunfy  2  P.  WULy  626.  Roper  on  Leg.,  650.  Page  v.  Haywood,  2  Salk. 
Rep^  570.  Webb'  v.  Webb,  1  WUls  Rep.,  136.  Mansfield  v.  Mansfield, 
8  Vin.  Ahr.y  2^1,  pi.  13.     Willis  v.  Lucas,  1  WUls  Rep.,  472.    J^utt  v. 

11 
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Biirrdl^  2  Eq.  Ca.  Ahr.^  364.  Sir  Thomas  Man's  Case^  2  Freem.  R^ 
206.  Wheeler  v.  Whitehall,  2  Freem.  Rep.,  9.  TAoma*  v.  Howell,  Skin. 
Rep.,  3*20.     Grascot  v.  FTcirren,  12  ^arf.  jRe;?.,  128. 

But  if  the  bequest  be  of  personal  estate,  a  difiereht  rule  seems  to  have 
prevailed.  If  the  condition  in  restraint  of  marriage  be  subsequent  and 
general  in  its  nature,  it  is  treated  as  a  mere  nullity,  and  the  legacy  becomes 
pure  and  absolute. — Lloyd  v.  Branton,  3  Merivale's  Rep.,  1 17.  Marples  v. 
Bainbridgt^  1  Mad.  Rep,,  590.  1  Roper  on  Leg.,  ch.  IZ,  sec.  1,  n.  6,  54, 
715,  747.  Garret  v.  PreUy,  2  Vem.  Rep.,  293.  Wheeler  v.  Brigham^  3 
•^tk.  Rep.,  364.  Stackpole  v.  Beaumont,  3  Ves.,  961.  Story^s  Com.  on  Eq. 
Jurisp.,  285. 

But  if  the  restraint  be  a  condition  precedent,  then  it  admits  of  a 
very  different  construction  from  the  rule  of  common  law  in  similar  cases 
as  to  real  estate.  For,  if  the  condition  regard  real  estate,  and  be  in  gen- 
eral restraint  of  marriage ;  there,  although  it  is  void,  yet,  if  there  is  not  a 
compliance  with  it,  the  estate  will  never  arise  to  the  devisee.  But  if  it  be 
a  legacy  of  personal  estate,  under  like  circumstances,  the  legacy  will  be 
held  good  and  absolute,'  as  if  no  condition  whatever  had  been  annexed  to 
it. — 1  Story^s  Com.  on  Eq.  Jurisp.,  286. 

The  civil  and  ecclesiastical  law  recognize  no  distinction  between 
conditions  precedent  and  conditions  subsequent,  as  to  this  particular  sub- 
ject \  and  there  are  English  authorities  which  go  directly  to  establish  the 
doctrine  that  there  is  no  such  distinction.  In  each  case,  if  there  is  no  be- 
quest over,  the  legacy  is  treated  as  pure  &nd  absolute,  and  the  condition 
as  made  in  ierrorem  only. — Reyntsh  v.  Martin,  3  JItkins*  Rep.,  330.  Keiley 
V.  Monck,  Ridgw.  Rep.,  263.  Malcolm  v.  O'Callahan,  2  Mad.  Rep.,  349. 
Garbelt  v.  Hilton,  •dtk.,  381.  But  a  contrary  doctrine  is  indicated  in  Hen* 
nings  V.  Munckley,  1  Bro.  Ch.  Rep.,  303.  Scott  v.  Tyler,  2  Bro.  Ch.  iJcp., 
385.  Stackpole  v.  Beaumont,  3  Fes.^  89.  Knight  v.  Cameron,  14.  Ves.j 
388.  Clark  v.  Parker,  19  Ves.  13.  Elton  v.  Eltony  I  Ves.,  4.  Roper  ^n 
Leg.,  715. 

6.  What  is  now  the  general  rule  of  the  common  law,  as  to  conditions 
precedent,  in  regard  to  personal  legacies  1 

It  is  that  where  a  literal  compliance  with  the  condition  becomes  im- 
possible, from  unavoidable  circumstances,  and  without  the  default  of  the 
party,  it  id  sufficient  that  it  is  complied  with,  as  nearly  as  it  practically  can 
be  ;  or,  as  it  is  technically  called,  cy  pres.  Thus,  if  a  legacy  upon  a  con- 
dition precedent  should  require  the  consent  of  three  persons  to  a  mar- 
riage, and  one  or  more  of  them  should  die,  the  consent  o^  the  survivors 
would  be  deemed  sufficient  compliance  with  the  condition. 

And  a  fortiori,  this  doctrine  would  be  applied  to  conditions  subse- 
quent.— Swinburne  on  Wills,  264.  1  Roper  on  Leg.,  691.  Clark  v.  Par* 
ker,  19  Ves.,  I.  Peyton  v.  Bury,  2  P,  Will.^  626.  Gray  Ion  v.  Hicks,  2 
mL,  16.  Aislahie  v.  Rice,  3  Mad.  Rep.,  256.  Worthing  v.  Evans,  1  Sim, 
ScStu.Rep.,  155.  JIttorney  General  v.  Oglander,  3  Bro.  Ch.  Ca.,  166. 
jJttornev  General  v.  Green,  2  Bro.  Ch.  Ca.,  482.  Frier  v.  Peacock,  Rep., 
Tern.  French,  245.  .Attorney  General  v.  Boultree,1  Ves.Jun.,  380.  ^r- 
torney  General  v.  Wamey,  15  Ves.,  232.     ^n  tree  v.  Ward,  1   Russ.,  260. 
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W^rtkington  ▼.  Evans,  1  Sim.  t(  Stu.,  165.  Webb  v.  Welliry  Ibid.,  31 1. 
CKffard  V.  Beaumont,  4  £t»$.,  325.  L«ar  v.  Leggett,  2  Sm.,  479.  Yo/- 
flKOAi  ▼•  Morehotise,  2  iitt^f.  4*  Mylne,  464.  Burchett  v.  Woodward,  Tut 
Sr  Russ.,  442.  £a?^'5.  Sinkler  v.  Legatees  of  Sinkler,  2  Desseau.  S.  G* 
Rep,,  127.  Morris  v.  ^en/,  2  £Jw. /?«/?.,  175.  Cabeenv.  Gordon,  1  i/t7/'s 
i{«p.9  55.     Poor  V.  JlftW,  6  Jkfar/.  iSep.,  32. 

7.  What  is  the  general  rale  as  to  aD  kinds  of  conditions  1 

That  they  are  all  liable  to  be  avoided  or  controlled,  if  they  be  absurd^ 
or  impossible,  or  contrary  to  the  precepts  of  religion,  or  positive  law,  or 
public  safety,  or  public  decorum,  or  grossly  unjust. — Hujusmodi  enim  testa- 
mtntorum  dispositiones  valere  secta  meorum  temporum  non  patUur, — Inst, 
Jusn  lib'  2,  tH.  20.  Jlttorney  General  v.  Green,  2  Vern.,  666.  jlttorney 
General  v.  Green,  2  Bro.  Gh.  Ca,,  492.  Freke  v.  l^ord  Barrington,  3  Bro. 
C.  Ca.,  281.  Roudege  v.  Dorrell,  2  Ves.  Jun.,  357.  Jlttorney  General  v* 
Boultbee,  Ibid.,  380.  Bristow  v.  Ward,  Ibid,  336.  Jlttorney  General  v. 
Boulibee,  3  Ves.,  220.  Attorney  General  v.  Andrew,  Ibid,  633.  Attorney 
General  v.  JBoycr,  Ibid,  714.  .Attorney  General  v.  Minchull,  4  Fc*.,  14. 
Cor^jrn  T.  FrcncA,  /Wrf,  418.  ^roiiw  v.  Htggs,  Ibid,  713.  ^wAop  of 
Hereford  v.  Adams.  Lady  Twisden  v.  Adams,  7  Fm.,  324.  Andrew  v. 
Triniiy^  Holers  Cam.,  9  Fw.,  525.  Attorney  General  v.  Whiteley,  11  Fw., 
251.  TAe  Holland  Land  Go.  v.  Intruders,  4  Da//.,  170.  /7ig/w  v.  7Vtt5- 
feev  o/  Sailor^s  Snug  Harbor,  3  Pe^ert'  S.  G.  Rep.,  1 10.  King  v.  Mitchell 
es  al.,  8  Perer*'  5.  (7.  i?g).,  326.     3  Ibid,  317. 

If  a  testator's  widow,  who  was  one  of  the  executors,  devises  her  es- 
tate to  her  daughter,  on  condition  that  she  abide  by  such  settlement  of  her 
hasfaand's  estate  as  the  surviving  executors  shall  make ;  and  the  surviv- 
ing executors  make  a  settlement,  the  daughter  will  be  bound  by  it  — Am- 
bler V.  Macan,  4  Gall.  Rep.  606. 

A  testator  devised  stock  in  trust  for  A.  for  life,  and  after  his  decease, 
for  his  children,  and  declared  that  the  provision  he  had  made  for  A.  should 
not  be  subject  to  any  alienation  or  disposal  by  him,  but  if  he  should 
alienate,  or  attempt  to  alienate,  it  should  operate  as  a  forfeiture  of  the  pro- 
.vision,  and  the  same  should  devolve  on  the  person  next  entitled.  A.,  who 
had  several  children,  became  bankrupt :  Held,  that  his  assignees  were  en- 
titled to  his  life  estate. — Lear  v.  Leggett,  2  Sim.,  479.  Yarmond  v.  More- 
kaust,  2  Russ.  4*  Mylne,  364. 

A  testator  directs  his  executors  to  pay  A.B.  a  yearly  sum,  as  wages, 
•o  long  as  she  should  continue  in  his  wife's  service ;  and  that  the  pay- 
ments should  be  made  quarterly,  to  cease  in  case  she  left  the  service  of 
his  wife,  until  his  wife  s  decease.  The  wife  died  in  the  testator's  life- 
time.    To  what  was  A.  B.  entitled  t 

She  was  entitled  to  the  annuity  during  her  life. — Burchett  v.  Wood- 
ward, Turn.  4*  Russ.,  442. 

The  testator  by  his  will  bequeathed  certain  negroes  to  his  helpless 
daughter  B.,  and  then  declares :  ^'  I  allow  my  daughter  M.  to  take  care  of 
my  daughter  B.,  and  at  her  decease,  I  allow  my  said  daughter  M.  to  have 
the  said  negroes  to  her  and  her  heirs  and  assigns  for  ever :"  Held  that  this 
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WEB  a  bequest  apon  condition  that  the  directioa  he  (complied  with^  and  if 
M.  she  aid  not  *^  take  care  of  B./'  the  reoiainder  woald  not  vest.— -(7a6eeJi 
V.  Gordon^  1  HilFs  Rep.^  55, 

8.  What  is  the  rule  as  to  interest  upon  a  legacy  to  A. as  soon  as  she  at- 
tains twenty-one,  with  interest  1 

The  legacy  is  contingent,  and  no  interest  is  payable  until  the  legatee 
attains  the  age  of  twenty-one,  and  then  it  is  to  be  computed  frdm  the  end 
of  a  year  after  the  testator's  death. — Knight  v.  Knight,  M  Sim,  ^  Sm.,490. 

Bequest  to  M.  on  the  day  of  her  marriage  with  any  other  person  than 
T.,  and  if  she  married  T.,  then  orer.  M.  married  T.  in  the  lifetime,  and 
with  the  consent  of  the  testator  :  Held  that  she  was  entitled  to  her  legacy* 
^—Smith  V.  Cowdry,  2  Sim.  if  Stu,^  358.  Bardetnan  v.  Murchison^  2  Rvss. 
4*  Mylne,  136.    \ 

9.  How  is  it  determined  whether  a  condition  in  a  devise  is  present  or 
Mubsequent  ? 

It  is  well  settled  that  there  are  no  technical  appropriate  words  whieh 
always  determine  whether  a  devise  be  on  a  condition  precedent  or  subse- 
quent. 

The  same  words  have  been  determined  differently,  and  the  question 
is  always  one  of  intention.  If  the  language  of  the  particular  clause,  or  of 
the  whole  will,  shows  that  the  act  upon  which  the  estate  depends  must  be 
performed  before  the  estate  can  vest,  the  condition  is  precedent ;  and  un- 
less it  16  performed  the  devisee  can  take  nothing. 

If,  on  the  contrary,  the  act  does  not  necessarily  preeede  the  vesting 
of  the  estate,  but  may  accompany,  or  follow  it,  if  this  is  to  be  collected 
from  the  will,  the  condition  is  subsequent. — Finlay  v.  King^9  Lessee^  3 
Peers'  S.  G.  Rep.,  377. 

SPECIFIC  AND  PECUNIARY  LEGACIES. 

1.  What  is  a  specific  legacy  1 

A  bequest  of  particular  things  distinguished  from  all  others  of  the 
same  kind,. as  money  in  a  bag,  a  piece  of  plate>  a  term  of  years,  &:c. — 1 
Roper  on  Legacies^  25. 

A  general  legacy  is  a  testamentary  gift  of  personal  estate  generally, 
as  of  goods  and  chattels,  or  money. 

A  universal  legacy  is  a'  testamentary  disposition,  by  which  the  tes- 
tator gives  to  one  or  several  persons  the  whole  of  the  property  which  he 
leaves  at  his  decease. — Lou.  Code  Civil^  art.  1599.  Po^A.  Donate  teat,  ck, 
2.  sec*  1.  On  comprencdt  atttrefois,  aous  le  titre  de  legs  universel^  les  legs 
d^une  universalui  comme  ceux  d'une  quotite  oii  d'une  certaine  tspect  de  bi&t», 
'  soit  pour  totalite  soit  pour  partie,     5  Tot//.,  117,  482. 

The  legacy  under  a  universal  title,  is  that  by  which  a  testator  be- 
queathes a  certain  proportion  of  the  effects  o(  which  the  law  permits  him 
to  dispose,  as  a  haljf,  a  thirds  or  all  his  moveables  or  immoveables^  or  a 
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liked' pimlmi  of  all  his  tmiiioveiiUes  or  moVtMen, — Lou.  Code  Civile  tii^ 
Leg.  by  a  universal  title.    Pathier^  Donat.  test.  2,  sec.  1.     5  Toul,^  485. 

Every  lec^acy  not  included  in  the  definition  before  given  of  universal 
legacies,  and  legacies  under  a  universal  title,  is  a  legacy  under  a  particu- 
lar title.  Lou.  Code  Civily  art,  1618.  Poth.  Donat.  ^est,  ch.  5,  stc,  2.  Jb.^ 
Droit  de  Propriai,  J^o.  250.     3  Toul,  281.     5  /6irf,  115,  512,  530. 

A  bequest  of  all  the  testator's  right,  interest  and  property  in  thirty 
shares  of  the  Bank  of  the  United  States,  is  a  specific  legacy. ^-FTaZ/on  y» 
Walton^  7  Johns.  Rep.^  262. 

A  legacy  to  the  testator's  wife  of  "  all  the  property  she  brought  me," 
is  specific ;  and  not  bound  to  contribute  to  other  legacies,  or  to  the  pay- 
ment of  debts,  till  the  rest  of  the  property  is  exhausted. — Warren  v.  tVig^ 
faR^  3  Dhseau.y  47. 

5L  Wfast  is  the  g«nefal  rule  ss  to  pecimiary  kgvieiesl 

Pecuniary  legacies,  having  reference  to  a  particular  fund  for  payment 
in  the  first  instance  are  so  far  deemed  like  specifie  legacies,  that  in  a 
ease  of  deficiency  of  assets,  such  legacies  shall  not  be  bound  to  contribute 
oat  of  the  particular  fund,  which  is  their  peculium  ;  and  have  the  advan^ 
tage  of  specific  legacies,  in  that  if  the  particular  fund  fail8,*they  may  come 
on  the  genera^assets  for  payment.:— Co^cb/r^  Ex.  v.  his  WidoWy  3  Des" 
weau.y  373. 

A  bequest  to  J.  S.  of  twenty  negroes  is  a  specific  legacy  of  the  se- 
cond class,  and  liable  to  abate  with  peeuniary  legacies,  on  a  deficiency  of 
assets.— FTarrw*  r.  Wigfall^  3  Desseau.,  47. 

Afi.fa.  against  the  estate  of  the  testator  cannot  be  levied  on  slaves 
specifically  bequeathed,  in  the  possession  of  the  legatee. — Sampson  v. 
Boycey  5  Munf%y  175.  Scou  v.  tiolidayy  Ibid^  103.  Randolph  y  Randolph^ 
Ibid^  78.     Wuson  v.  Butler,  Ibid,  559. 

A  bequest  of  a  negro  of  v  particular  doscriptlon,  witli  A 'Erection  to 
the  executor  to  purchase  one  rather  than  divide  families,  is  a  pecuniary 
\eg9icy.—Whiit  v.  Batie;  Dev.  Eq.  Repi,  87.'   Biadley  v.  ^ewby,  6  Munf. 

lUp.,64. 

A  legacy  of  JBIOOO,  "being  part  of -the  monies  received  by  J.  from 
my  debtor  A.  G., but  not  remitted  tome," is  specific. — Jfelion  r.  Carter^ 

'5  Sim.,  530. 

When  a  slave  is  specifically  devised  and  the  executors  assent  to  the 
bequest,  such  slave  cannot  be  sold  to  satisfy  a  judgment  recovered  against 
.he  executors  for  a  debt  due  by  the  estate.^—Zyon  v.  Ttc,  6  Yer.,  42. 
Frumbo  v.  Sorency,  3  Monro.,  285. 

A  testator  gives  to  three  diflTefent  persons  three  leasehold  estates, 
one  of  which' was  mortgaged,  and  directs  that  the  mortgagee  shall  be  paid 
out  of  his  residuary  personal  estate,  which  proves  insufficient  for  that 
purpose ;  the  legatee  of  the  mortgaged  leasehold  takes  it  cum  onere;  and 
the  legatees  of  the  other  two  leaseholds  shall  not  contribute  towards  the 
payment  Of  the  mortgage  debt. — Hallirwell  v.  Ttmner,  1  Russ.  ^  Myine^ 
633.     Wilcoa  V.  Rhoadei^  2  Russ.  Rep.,  452. 
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3.  May  lands  specifically  devised  be  sold  for  the  purpose  of  paying  qie* 

cific  legacies  t 

There  seems  to  be  no  authority  nor  reason  for  holding  that  lands  spe- 
cifically devised,  are  liable  to  be  sold  to  pay  specific  legacies.  The  OQOst 
that  the  legatees  can  claim  is,  that  they  should  be  put  on  an  equal  footing 
with  the  devisees. — Hubbel  v.  Hubbel^  9  Pick,  Rep,^  561. 

There  is  no  rule  better  established  than  that  pecuniary  leffacies  are 
never  to  be  charged  on  real  estate  unless  such  an  intention  be  clearly 
expressed  by  the  testator. — ChridUy  v.  Jlndrtws^  8  Conn,  Rep,^  5.  Wright 
V.  Den,  10  Wkeaton,  229.     Swift  v.  Edson,  4  Conn.  Rep.,  536. 

But  where  there  are  expressions  in  the  will  to  show  that  the  testator 
had  the  land  in  his  mind,  the  court  will  turn  them  upon  the  land  rather 
than  that  they  should  go  uiipaid. — Downman  v.  Rust  et  oi.,  6  Rand,  Rep^ 
587, 

If  A.  by  will  devises  to  his  wife  all  his  personal  estate  at  a  place 
called  W.,  and  devises  to  B.  a  legacy  of  J6500,  and  several  other  legacies, 
and  the  assets  prove  deficient  to  pay  the  j£500,  and  the  other  legacies ; 
yet  the  wife's  legacy,  being  specific,  shall  take  place. — Sayer  v.  Sayer^  2 
Verm.,  688. 

That  a  specific  legacy  shall  not  abate  in  proportion  with  a  pecuniary 
one.— 2  Fern.  111.  Jfeh.  Chan,  Rep,,  303.  2  Chan,  Ca.  25.  Lord  Cos- 
tleton  V.  Lord  Fanahaw,  1  Eq.  Ca,  Jlbr.  Brown  v.  Aylen^  1  Fiern.,  31.  2 
Chan.  Rep,,  138. 

Specific  legacies  were  left  to  A.  to  be  paid  him  after  the  death  of  B. 
«.he  executrix :  Decreed,  that  B.  should  give  security  that  the  specific  lega- 
cies should  be  paid  after  her  death. — Burdet  y.  Young,  9  Mad.  /Sep.,  93. 


VESTED  LEGACIES. 

1.  What  is  a  vested  legacy  1 

Where  a  legacy  is  to  one,  payable  at  a  time  which  must  some  tune 
or  other  come,  there  the  legacy  is  immediately  a  vested  legacy ;  but  if  de- 
vised upon  an  uncertain  event,  which  may  or  may  not  happen,  and  the 
party  dies  before  the  time  comes,  the  legacy  is  lapsed. — 3  Eq.  Ca.  Jthr., 
339.  2  Freem.  Rep.,  24.  1  P.  Will.  Rep.,  84.  Gilb.  Rep.  in  Eq,,  11. 
Pree.  in  Chan.,  267.  Carter  v.  Bletsoe,  3  Eq.  Ca,  jibr.,  540.  1  Leon., 
177.  Godbo.  183.  Perkins  v.  Michlethwaite,  1  Wills.  Rep.,  274.  Glosberry's 
Case,  2  Venl,  Scott  v.  Byrgeman,  2  P.  W'Uls.  Rep^,  69.  Lyman  v.  Van' 
derspiegel,  1  Aiken^s  Rep.,  280. 

Where  the  time  of  payment  of  the  legacy  i?  postponed  for  the  bene- 
fit of  the  estate,  and  not  with  reference  to  any  particular  circumstances 
of  the  legatee,  the  legacy  becomes  vested  at  the  death  of  the  testator, 
and  is  transmissible  to  the  personal  representatives  of  the  legatee  al- 
though he  dies  before  the  jtime  of  payment  arrives. — Birdsall  v.  Hewlett^ 
1  Paige  Rep,,  32.     Lyman  v.  Vanderspiegel,  1  Mkcn^s  Rep.  275. 

W  hen  a  testator  directs  his  real  estate  to  be  sold,  and  the  money 
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king  therefrom  to  be  paid  to  particular  persons,  the  interest  of  the  lega- 
tees is  a  vested  one,  although  the  will  may  give  a  discretion  to  the  execu- 
tor,  as  to  the  time  of  selling  the  estate.  The  principle  will  be  the  same, 
whether  the  estate  devised  to  be  sold,  be  an  estate  in  possession  or  remain- 
der.—  Tazeweil  v<.  Smithy  1  Rand,^  313.  Beas  v.  Russell,  Tam.y  18.  Seott 
V.  Bargeman^  2  Will.  Rep.,  69.  Smiih  v.  Vaughan,  8  Viner^s  ^br.,  381. 
Wihfm  V.  Spencer,  3  fVills.  Rep.^  173.    Swinburne  on  Wills,  463. 

A.  devised  to  B.  JS20  to  put  him  out  apprentice  when  he  should  come 
to  the  age  of  seventeen  years,  and  he  died  before  that  age  :  resolved  that 
his  administrator  should  have  it. — 2  Freem.  Rep.,  89.  Glosberry  v.  Lam- 
pen,  3  Eq.  Ca.  Abr.,  540. 

2.  What  would  be  the  rule  upon  a  devise  to  a  mother  for  the  mainte- 
nance of  her  child,  and  the  child  die  1 

The  mother  shall  have  the  legacy. — Bushnell  v.  Parsons^  Prec.  tn 
Chan.,  219.  Hickman  v.  Siraud,  3  J^^.  Ga.  Abr.,  541.  Scott  v.  jBofve- 
man,  2  P.  Will.  Rep.,  69.  Cruse  v.  Burly  4*  Benson,  3  Wills.  R^.,  20. 
Dobbins  ▼.  Bland,  2  Kely,  1.  Duke  of  Chandos  v.  Tdbot,  2  P.  Will.  Rep., 
610.     Cowper  v  Scott  et  al.,  3  Will.,  119.     Bass  v.  Russell,  Tarn.,  18. 

A  testator  devised  real  estate  to  A.  for  life,  remainder  to  B.  in  fee. 
And  he  gave  a  legacy  to  G.  to  be  p^d  her  by  B.  after  the  death  of  A. ;  and. 
he  charged  his  estate  with  the  legacy,  and  appointed  A.  his  executrix  ;  G. 
died  in  A's  lifetime :  Held,  that  the  legacy  did  not  lapse.-— Poo/e  v.  Terry, 
4  Sim.  294.     Balfield  v.  Record,  2  Sim.,  354. 

A  testator  bequeathed  a  legacy  of  JS400  to  his  executors  in  trust,  to 
pay  to  his  son,  in  such  smaller  or  larger  ^proportions,  at  such  time  or 
times,  and  in  such  way  or  manner  as  they  should  in  their  judgment  and 
discretion,  think  best.  Held  that  the  discretion  of  the  executors  was  de- 
termined by  the  insolvency  of  the  legatee,  and  that  the  legacy  vested  in 
the  assignee  of  the  insolvent. — Piercy  v.  Roberts,  1  Mylne  Sf  Keen,  4 

3.  What  is  the  rule  for  the  vesting  of  .legacies  payable  on  real  estate  % 

It  is  this,  that  where  the  gift  is  immediate  but  the  payment  postponed, 
it  is  contingent,  and  will  fail  if  the  legatee  dies  before  the  day  arrives ;  but 
where  the  postponement  is  in  regard  to  the  convenience  of  the  persons  and 
the  circumstances  of  the  estate  charged  with  the  legacy,  and  not  on  ac- 
count of  the  age,  condition  or  circumstances  of  the  legatee,  it  will  be  vest- 
ed and  must  be  paid,  although  the  legatee  should  die  before  the  time 
of  payment* — Marsh  v.  Wheeler,  2  Edw.  Rep.,  156.  Ptrry  v.  Rhodes,  2 
Murp.,  140.  Dunlap  v.  Dunlap,  4  Desseau.  Rep.,  314.  4  Bac,  Abr.,  384. 
2  Ponb.  Eq.,  468.  Tollsr*s  Law  of  Exirs.,  304.  Lyman  v.  Vanderspiegel, 
1  Aiken's  Rep.,  380. 

If  no  time  be  fixed  for  a  legacy  to  vest,  marriage  will  vest. — Frazier 
r.  Frazier,  2  Leigh^s  Rep.^  642.  Postell  et  al.  v.  The  Ex.  of  Shriving^  1 
Desseau.,  158. 

4.  What  is  the  general  rale  as  to  the  vesting  of  legacies  charged  upon 
personalities  1 
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That  if  tke  Ijegaiee  die  tefore  tbe  day  of  paj nami^  his'Mpreaenlaliyet 

become* eat Ul^d  to  the  legacy,  unleae  the  will  shows  a  maaifest  intention 
to  the  contrary. — Ptrry  v*  Rhodes^  2  Jiurp*^  140.  Tucker  v.  Hmrris,  5 
Sim.,  538.  Cudwarlh  v.  Holly  SDesseau.^  256.  Taylor  v,  Taylor,  4  Hen. 
4-  Mu7if.y  411.  Selby  v.  Morgan,  6  i)f «&»/.,  156.  O^Drucol  v.  JToger,  2 
Desaeau,  Rep.^  295.  Jlfyer«  v.  ^yer^,  2  Jif  Card's  Ch.  jR^.y  260.  FTii/- 
AnfTt^  V.  Cheeky  2  iStmi  ^  iS>/tf .,  199.  Thackery  v.  Hampaony  Ibid.y  214. 
i2op«  V.  Sotoerbyy  Tan.,  376.  ^ii//  v.  Johns,  Ibidy  513.  Birdsallv.  Hevh 
lett,  1  Paige^e  Rep.y  32.  Montagu  v.  JiuceUa^  1  i2««.  i2ep.>  165.  IToMe 
▼.  Pilansy  2  Mylne  Sf  Keen^  15. 

5.  In  a  bequest  to  the  children  of  A.  and  ^    or  to  A.,  and  the  children 
of  B.,  how  do  they  take  1 

* 

Per  capita  ;  bat  a  bequest  to  A.  and  to  a  class,  unascertained  indi- 
yiduals,  to  be  ascertained  at  a  future  time,  vests  a  present  int^est  of  one 
half  in  A.,  and  the  other  half  vests  in  the  class  collectively  when  they 
are  ascertained. — Cole  v.  Crayony  1  HUVs  Ch.  Rep.,  319. 

A  bequest  to  a  female  when  she  should  attain  tweniv*one  to  her  sola 
and  separate  use  ;  and  in  case  of  her  death,  leaving  children,  her  share 
to  go  to  her  children.  HMy  to  vest  an  abs^ute  interest  in  the  legatee, 
.   on  her  attaining  twenty-one.-*-^oni«  v.  PillanSy  2  Mylne  Sf  Knny  15. 

A  residuary  bequest^  to  be  paid  when  the  legatee  arrives  at  twenty, 
gives  a  present  vested  legacy. — Chetnta  v.  Slrongy  1  HilPs  Ch.  R^P'j  128. 


LAPSEB  AND  VOID  LEGACIES. 

1.  What  is  the  general  rule  as  40  the  lapsing  of  a  legacy,  by  the  death 
of  the  legatee  1 

It  is  a  general  rule  that  if  the  legatee  dies  before  the  testator,  thelega- 
cy  shall  be  lapsed  and  sunk  into  the  residuum  ;  although  the  legacy  may 
be  given  to  the  legatee,  hts-  heirs,  executors,  etc.  But  an  exception  to  this 
rule  is^  where  the  legacy  is  given  over  to  others  on  the  death  of  the  first 
legatee.  In  such  case  the  legatee  in  remainder  shall  have  it  immediate- 
ly.— Bunlap  V.  Dunhpy  4  Deaseau.  Rjtp.^  314.  Gfofe  v.  StevenSy  i  Danai 
Rep^  205.  Where  the  legatee  dies  before  the  testator,  the  legacy  is 
lapsed. — Trippe  v.  Fraziery  ^Har.  Sr  Johns*  ^^'Z  446.  JSo^er  v»  Hanburyy 
3  Russ*y  340.  Frazier  v.  Frazier,  2  Leigh.  Rep.^  642.  Marsh  v.  Whedety 
2  Edio.  Rep.y  156.  Bone  v.  Gookky  13  Priee^s  Rep.y  332.  MeLen.^  168 
Dickerson  v.  PurviSy  8  Serg.  4*  i2aip/e,  i^p.,  71.  Robinson  r.  Sobinson^ 
2  Yaies'  Rep.y  525. 

It  is  undoubtedly  a  general  rule,  that  Jegaciea  oharffed  upon  real  es- 
tate, and  payable  infiuuro^  are  not  vested,  and  become  bpftedif  the  lega- 
tee dies  before  the  time  of  payment  arrives ;  but  this  rule  has  never  been 
extended  to  a  case  where  the  estate  was  given  to  a  stranger,  upon  the 
fapress' condition  that  he  should  pay  ^^  the  legneyebafl^ed  tfaereouir— ftrt^ 
sail  V.  HewleUy  1  PaigeU  Rep.y  34. 
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A  testator  has  an  undoubted  right  to  prevent  a  legacy  from  lapsing, 
bat  to  be  effectual  it  must  be  exercised  by  expressed  terms. —  1  Jl/'C/m., 
1T7.  Hawley  v.  James^  5  Paige,  320.  Bunch  v.  Hurst,  3  Desseau,  Rep., 
3S6. 

2.  What  is  the  general  rule  as  to  the  lapsing  of  legacies  charge'd  upon 
personality  \ 

The  general  rule  is,  that  if  the  legatee  die  before  the  day  of  payment, 
his  representatives  become  entitled  to  the  legacy,  unless  the  will  shows  a 
manifest  intention  to  the  contrary ;  and  there  is  an  established  distinction 
between  the  gift  of  a  legacy  to  a  man,  at,  or  if,  or  when  he  attains  twenty- 
one,  and  a  legacy  payable  to  a  man,  at,  or  when  he  attains  the  age  of 
twenty-one :  m  the  first  case,  the  attaining  twenty-one  is  as  much  applica- 
ble to  the  substance  as  to  the  payment  of  the  legacy,  and  therefore,  the 
legacy  lapses  by  the  death  of  the  legatee  before  that  time.  In  the  last 
case,  the  attaining  of  twenty-one  refers  to  the  payment  of  the  legacy, 
which,  therefore,  does  not  lapse  by  the  death  of  the  legatee  before  that 
time. — Perry  V.  Rhodes,  2.  Murp.,  140.  Scott  v.  Bargeman,  2  Wills. 
Repm,  69.  • 

A  legacy  limited  over  after  a  life  estate,  does  become  lapsed  by  the 
death  of  the  remainder-man,  before  the  determination  of  the  life  estate.-^ 
O'Driseoll  v.  Kogar,2  Desseau,,  295.  # 

If  A.  devises  slaves  to  his  wife,  and  after  her  death  to  his  nephews, 
and  one  of  the.  nephews  die  during  the  life  of  the  wife,  his  legacy  is  not 
lapsed,  but  goes  to  his  representatives. — Coleman  v.  Huchinson,  3  Bibb, 
209. 

If  lands  are  devised  or  descend  to  the  heir,  charged  with  the  pay* 
ment  of  a  pecuniary  legacy  to  some  third  person,  payable  at  a  future  day, 
or  upon  some  subsequent  event,  and  the  legatee  happen  to  die  before  the 
time  appointed  for  payment,  the  law  favors  the  heir  and  considers  the 
legacy  lapsed. — Marsh  v.  Wheeler,  2  Edw,  Rep  ,\b^.     Williams  v.  Jones, 

1  Russ^  517.     Birdsall  v.  Hewlett,  1  Paige,  82. 

Bat  in  case  of  a  lapsed  legacy  to  be  paid  out  of  a  mixed  fund  of  per^ 
aonal  and  real  estate,  the  next  of  kin  will  take  the  whole  benefit  of  the 
lafme.'^Phillips  v.  Phillips,  1  Mylne  4*  Keen,  649.  Frazier  v.  Frazier,  2 
Leigh,  642. 

8.  What  is  the  general  rule  as  to  legacies  void  for  uncertainty  1 

That  where  ther  will  is  so  obscure  that  the  court  cannot  discern  the 
intention  of  the  teifttator,  the  legacy  fails,  and  the  property  will  pass  un« 
der  the  residuary  clause.--*/2a^ma/er'«  Jldm,  v.  Myers,  4  Desseau,,  215. 
Attorney  Creneral  r.  lAUhrop,  2   Russ.  Sr  Mylne,  107.     W<ni  v.  Templtr, 

2  Sim,,  524.  Thomas  v.  Stevens,  4  Johns.  Ch,  Rep.,  607.  Beaumont  V.  Fell^ 
2  P.  WiUs.,  140.  Bradwin  v.  Harper,  Amhl.,  374.  In^is  v.  The  Lessees 
rf  Sailors'  Snug  Harbor,  3  Peters'  S.  C,  Rep.,  113. 

A  mere  misdescription  of  the  legatee  does  not  render  the  legacy  void, 
oalesa  the  ambiguity  is  such  as  to  render  it  impossible,  either  from  the 

12 
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Will  or  otherwise,  to  ascertain  who  was  intended  as  the  object  of  the  tes- 
tator's bounty.— afmi/A  v.  Smiih,  4  Pazge.^lL     1  Edw.  Rep.,  189, 

A  testator  who  had  long  resided  in  India,  gave  a  legacy  "  to  T. '  P., 
who  resided  at  A.  when  I  left  En^Ian^,  or  to  his  heirs,  executors,  adnr.in- 
istrators  and  assigns.''  T.  P.  died  m  the  testator's  lifetime  ;  Held  that  the 
bequest  over  was  void  for  uncertainty. — Wait  v.  Templer,  2  Sim,,  524. 

A  legacy  was  given  to  Guernsey  Hospital.  There  were  two  hospitals 
in  Guernsey,  and  the  master  reported  that  he  could  not  find  which  hospital 
was  intended.  It  was  held  that  the  legacy  was  not  void  for  uncertainty ; 
was  well  given  to  a  charitable  purpose.— iS'imon  v.  Ba)rbonr^b  Russ.,  112. 

Where  a  testatdr  gives  a.  legacy  to  a  voluntary  society  which  exists, 
but  is  dissolved  before  his  assets  can  be  administered,  the  court  will  exe- 
cute his  intention  ey  preM.-^  Hayttr  v.  Trtgo,  5  Ruas.,  113.  CorUra  Trtppe 
V.  Frazier^  4  Hur.  ^  Johns.  Rep.,  446.  Inglia  v.  TAeTruateea  of  Sailori 
Snug  Harbor,  3  P^Ur$'  S.  C.  Rip.,  113. 


JOINT  LEOACIE& 

1.  What  is  the  rale  where  legacies  are  given  to  three  or  more  persons 
fts  tenants  in  common,  with  a  bequest  to  the  survivors,  upon  the  death  of 
any  of  them  mithin  a  given  period  1 

That  the  original  shares  only,  and  not  the  shares  which  accrued  by 
survivorship,  will  survive.  The  only  exception  to  this  rule  is  where  the 
fund  is  left  as  an  agg^regate  one,  and  made  divisible  among  many  persons 
as  legatees,  with  iMnefit  of  sorvivorship  among  them. — M*Cayy,Hendon^ 
3  Murp^  21. 

Where  a  kgsjcy  was  given  to  two  persons  expressly  for  life  only,  to 
be  equally  dividied,-  with  limitation  over  to  issue,  &c.,  the  court  construed 
it  into  a  cross«i9mainder,  in  order  to  effect  the  intentioh  of  the  testator. — 
Sains  v.  Maihews,  1  Deaseau.  Rep,,  127. 

A  gift  to  sUeh  of  the  children  of  A.  B.  and  C,  as  should  be  living  at 
the  time  of  the  testatrix's  death,  or  the  issue  of  such  of  them  as  should 
be  msrried,  in  equal  shares.  The  word  or  was  construed  to  mean  and,  and 
the  grand  children  held  to  be  equally  entitled. — Horridgt  v.  FergusoUj 
Jac.  Rep.,  583.     Goodchildv,  Fenton,  3  Yoi^ng  Sr  Jer.,  481. 

If  separate  legacies  are  given  to  two  or  more  persons,  with  limita* 
tion  over  to  the  survivors,  in  case  of  the  death  of  either  without  issue,  the 
piresumption,  prim&Jacie,  is,  that  the  testator  had  not4n  his  contemplation 
an. indefinite  failure  of  issue. — Randagh  y,  Ranelagk,  ilMylne  4r  Keern^ 
441. 

Upon  a  bequest  of  a  sum  of  stock  to  each  of  five  nephews  and  nieces, 
or  to  their  respiective  child  or  children  ;  should  they  die  without  child, 
such  share  to  revert  to  the  residuary  legatee.     How  do  the  legatees  take  1 

Each  of  the  nephews  and  nieces  who  survive  the  testator,  takes  his 
or  her  legacy  absolutely. — Montague.  Jfucella^  1  Ruas,,  165.  Hump/treys 
T.  Houses,  1  Ruas.  4r  Mylne^  639.  Tarn.  497.  Swearingham  v.  Siull,  4  Hmr. 
ifMcHen^  38.    Crowder  v  Stone,  3  Ruaa.  Rep.^  217. 
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ABATEMENT  AND  REFUNDING. 

1.  What  is  the  general  rale  as  to  the  abatement  of  legacies  1 

If  an  executor  has  paid  one  legatee,  and  there  is  afterwards  a  defi* 
eiency  of  assets  to  pay  the  others,  the  legpitee  so  paid  must  refund  a  pro- 
portionable part  of  what  he  has  received.  But  if  the  deficiency  of  assets 
has  been  occasioned  by  the  waste  of  the  executor,  the  legatee  who  is  paid 
shall  retain  the  advantage  gained  by  his  legal  diligence  |  yet,  in  favor  of 
a  creditor,  he  must  refund. — Lupton  v.  Lupton^  2  JoAns.  Ch,  /{«/>.,  623. 

Specific  legacies  given  in  lieu  of  dower,  or  other  claims  on  the  testa- 
tor's estate,  are  exempted  from  contributing  towards  payment  of  debts* 
— Stewart  v.  Carson^  1  Dessau,  Rep.^  500. 

Even  a  legacy  given  to  the  widow  in  lieu  of  dower,  must  be  taken 
into  account  in  estimating  th«^  amount  which  the  other  legatees  are  bound 
to  contribute  to  make  up  the  share  of  a  post-testamentary  child,  in  the  es- 
tate of  the  father.  But  as  between  the  widow  and  such  child,  the  latter 
cannot  take  a  child's  portion  of  the  real  estate  discharge4  ^^  ^^®  widow's 
right  of  dower,  and  also  a  ratable  portion  of  a  legacy  given  by  the  testator 
to  the  widow  in  lieu  of  dower. — Mitchell  v.  Blain^  5  Paige,  588.  Walker 
r.  Parker,  13  Peters'  S.  C.  Rep.,  166. 

If  executors,  incorrectly  supposing  the  estate  to  be  charged  with  the 

CL3naaent  of  debts,  pay  the  legacies,  they  may  bv  bill  in  equity  compel  the 
gatees  to  i;efund. — ATCampbell  v.  M^Campbell,  5  Liii,,  97.    Davits  v 
Bushy  1  Your^  Rep.,  341. 

2.  What  is  the  rule  as  to  specific  legaciesl 

Specific  legacies  do  not  ahnte  upon  a  defietency  of  assets,  unless  all 
the  property  has  been  specifically  bequeathed.— FTAt^c  v.  Btattity  1  2>ev. 
Eq.  Rep.,  320.     Walker  v.  Parker,  Vdt  Pdiers'  S.  €.  R^.,  166. 

Legacies  charged  upon  lands,  stand  upon  the  same  footing  with  laad^ 
when  called  upon  to  contribute  to  the  payment  of  debts. — MCampbell  v. 
JifCampbeU,  5  Litt.,  97.    M'Kenzie  ▼.  Smth,  2  Murpy  92. 

Specific  legatees  are  bound  to  contribute  proportionably  to  the  pay- 
ment of  testatcyr's  debts  on  failure  of  assets.^f&mn0  v.  Callum,  1  Dusau^ 
i^.,542. 

A  widow  taking  a  legacy  under  the  .will  shall  abate  in  proportioB 
with  the  other  legatees. — Jett  v.  Bernard,  3  Coll.,  11. 

But  where  a  testator,  having  by  a  post-nuptial  settlement  made  cer- 
tain provisions  for  his  wife  wlueh  were  expressed  to  be  in  bar  of  dower, 
bequeaths  to  her  specific  legacies  and  a  sum  of  money,  adding  that  what 
he  has  so  given  her,  together  with  the  provision  made  for  her  by. the. set- 
tlement, shall  be  in  lieu  of  dower. 

The  assets  having  proved  insufficient  for  the  pajrment  ef  the  lega- 
cies in  full :  Held,  that  the  wife  is  entitled  to  priority  over  the  other  \eg^ 
tees,  and  that  the  legacy  given  to  her  ought  not  to  abate  proportionably 
with  the  other  legacies. — Heath  v.  Dendy,  1  Russ.  Rep.,  .543.  To  the 
same  point  is  wJker  v.  Parker,  l^  Peters'  S.  C,  R^.^  166. 
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3.  How  is  a  legacy  given  to  an  executor  for  care  and  pains,  regarded  1 

It  is  not  to  be  regarded  in  the  light  of  a  debt,  or  as  foanded  oncon- 
tract,  nor  to  be  governed  by  the  principles  applicable  to  contracts ;  and  a 
legatee  of  this  description  must  abate  equally  with  the  others. — Morris  v. 
KtrU,  2  Edwd.,  175. 

Creditors  may  follow  assets  into  the  hands  of  legatees  and  compel 
them  to  refund.— Trtpp  v.  Palbirdy  1  HUPs  Ch.  Rep.^  144- 

But  if  the  executors  aire  solvent,  the  legatees  whose  legacies  are 
unpaid,  have  no  right  to  compel  the  other  legatees  to  refund. — Galego  v. 
-Attomty  Gtn,y  3  Leigh.,  450. 

Legatees  are  not  chargeable  with  interest  on  property  delivered  to 
them,  and  which  they  are  obliged  to  refund. — McVange  v.  Smith,  2  Haf" 
woodU  Rep.,  372. 

ACCUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES. 
1.  In  what  cases  will  legacies  be  deemed  substitutional  1 

Legacies  given  to  the  same  persons,  though  by  different  instruments, 
and  in  the  same  instruments  of  different  amounts,  are  substitutional. — 
Mackenzieiy.  Mackenzie,  2  Russ.,  262.  6  Mad.  Rep.,  308.  Gillespie  v. 
Jllexander,  2  Sim.  Sr  Stu.,  145.  David  v.  Reed,  1  Russ.  4r  Mylne,  687. 
Frazer  v.  Byjig,  Ibid,  90. 

Legacies  given  by  codicil  are  held  to  be  additions  to,  an'd  not  substi- 
tutions for  legacies  given  by  the  will  to  the  same  legatees. — Mackenzie  v. 
Mackenzie,  2  Rius.  Rep.,  262. 

A.,  by  each  of  two  several  codicils  to  his  will,  directed  his  just  debts 
to  be  paid,  and  in  particular  a  debt  of  J612 ;  by  one  of  them  he  gave  iSlOO 
to  a  charity,  and  by  the  other  he  gave  JB200  to  the  same  charity :  Held, 
that  the  latter  was  only  a  substitution  of  the  former. — Simon  v.  Barber^ 
Tam^  14. 

A  testatrix,  by  her  will,  gave  to  T.  L.  fifty  shillings  |i  month  dnringr 
his  life,  in  lieu  of  his  giving  up  all  other  notes  and  claims ;  and  by  a  codi- 
cil she  gave  him  j&3  per  month  during  his  life,  and  concluded.by  direct- 
ing that  all  the  things  should  be  paid  and  done  as  directed  by  her  will : 
Held,  that  he  was  entitled  to  both  the  monthly  payments. — Lord  v.  iSik^* 
diff,  2  Sim.,  273.  BartleU  v.  Gillard,  3  Ru9s.  Rep.,  149.  Wauon  v. 
Reed,  5  Sim.  Rep.,  431.    Swane  v.  Smith,  1  Sim.  4"  <Si/ti.  Rep.,  56. 

On  mere  substitution  of  the  legacy  it  is  attended  with  the  same  inci- 
dents, prim^  facie,  and  where  subsequent  addition  is  made  to  a  prior  lega* 
cy,  the  addition  will  have  the  same  qualities. — Chatterif  v.  Fotfj^,  6  Mad* 

R/tp;    31. 

2.  What  18  the  principal  rule  by  which  to  ascertain  whether  a  legacy 
it  cumulative  or  substitutional  \ 

The  object  of  the  court  is  to  ascertain  the  intention  of  the  testator, 
which  can  only  be  done  by  a  close  and  critical  examination  of  the  laa« 
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gunge  used  in  the  testamentary  instruments. — Gruy  v.  Sharp^  1  Mylne  j- 
S'een,  589.  Hemming  v.  GuTry^  1  Dow  if  Clarky  35;  1  jB/»jA,  JV.  5,, 
479. 

3.  When  is  a  legacy  substitutional  as  to  the  person  X 

A  testator  gave  to  the  children  of  his  sister,  the  late  E.  W.,  whose 
names  he  enumerated,  ^^  or  to  their  heirs,"  certain  legacies.  The  three 
children  died  in  the  lifetime  of  the  testator :  Held,  that  the  legacies  to 
these  children  did  not  lapse,  but  that  their  next  of  kin  took  by  substitution 
at  the  death  of  the  testator. — Giitings  v.  M'C  Dermott^  2  Mylne  4*  Keen^  69. 

WHERE  THE  LEGATEE  SHALL  HAVE  INTEREST  OR 

MAINTENANCE. 

]    In  what  cases  is  interest  allowed  upon  legacies  1 

« 

How  far  a  legatee,  not  immediately  entitled  to  an  estate  or  thing  de* 
Tiffed,  shall  have  the  profits  in  the  mean  time,  depends  upon  particular 
circumstances. 

But  if  the  devise  be  to  a  child,  the  court  leans  strongly  in  favor  of  an 
accumulation  for  its  benefit. — Brailsford  v.  Hayward^  2  Dessau*  Rep,^  32. 
Drayton  v.  Grimke^  1  HilPs  CL  Rep,,  227. 

'  A  residuary  bequest  to  be  paid  when  the  legatee  arrives  at  twenty- 
one,  gives  a  vested  interest,  and  the  legatee  will  be  entitled  to  profits  or 
interest  (if  any  accrue)  in  the  interval  between  the  testator^s  death  and 
her  attaining  twenty-one. — ChesntU  v.  Strong,  1  HilPs  Ch.  .Reports,  133. 
Trippe  v.  Fratier,  4  Har.  S^  John,,  446.  Jones  v.  Jones,  2  Haywd.  Rep.^ 
128. 

If  the  testator  devises  j£1000  apiece  to  each  of  his  two  infant  daugh- 
ters, to  be  paid  at  age  or. marriage ;  but  if  either  die,  her  legacy  to  go  to 
her  sister;  and  one  dies  during  infancy,  the  legacy  to  her  is  due  immedi- 
ately, #and  will  carry  interest  from  one  year  after  her  death. — Cary  ▼• 
Macon,  4  Call,,  605.    Jiiills  v.  Roberts,  1  Rttss.  Sf  Mylne,  555. 

2.  What  is  the  rule  as  to  interest  upon  interest  1 

It  will  not  be  allowed,  unless  the  testator  plainly  requires  it. — Co/- 
loway  V.  Langhom,  4  Rand,  Rep.,  181.  Hevoett  v.  Morris,  Tur.  4r  Riiss,^ 
232.    Bowles  v.  Drayton,  1  Dessau,,  429. 

A  bequest  of  JC  10,000,  provided  the  legatee  attain  twenty-one.  In 
a  subsequent  part  of  the  will  the  testator  appointed  a  guardian  whom  he 
requested  to  attend  particularly  to  the  education  and  well-being  of  the 
legatee  :  Held,  that  the  interest  of  the  legacy  was  applicable  to  the  main- 
tenance of  the  legatee,  but  that  the  principal  was  contingent. — Mills  v. 
Roberts,  Tarn,,  476.  Hite  v.  Hite,  2  Rand,  Rep.,  409.  Perronneau  v. 
PerroHTuaUj  1  Dessau.  Rep.,  521.    Harris  ^  tinck,  McClen.,  141. 

3.  What  is  the  rule  as  to  interest  on  alegacy  payable  at  a  future  day  t 
A  legacy  payable  at  a  future  dav  does  not  bear  mteresc  until  after  it  is 
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payable,  unless  in  case  of  a  legacy  to  a  child,  where  the  parent  has  made 
no  other  provision  for  its  maintenance,  and  this  does  not  extend  to  the 
case  of  a  grandchild. — Lupton  ▼.  Lupton,  2  Johns.  Ch.  Rtp.^  623.  Rani' 
say  V.  Parrot,  1  Chan.  Ca.,  60.  Prec,  in  Chan.,  378.  Gilb.  Chan.,  275- 
2  P.  WiU.;  21.  3  ^tk.  Rep.,  181,  716.  Brown's  Rep.,  387.  Conway  v, 
LongpiUe,  1  Eq.  Ca.  Jlbr.,  301.  Churchill  v.  Lady  Speak,  1  Vem.^  251 
2  Freem.,  174.     Foley  v.  Perry,  5  jSiw.,  138. 

4.  What  is  the  rule  as  to  the  time  of  allowing  interest,  where  no  time 
of  payment  is  specified  % 

The  rule  is,  to  allow  interest  after  twelve  months  from  the  testator's 
death. — Swearingham  v.  Siull,  4  Har.  Sr  JWHen.,  38.  CogdelTs  Extrs.  ▼. 
Aw  Widow,  3  Dessau.  Rep.,  387.  Gilan  v.  Tumbull,  1  M'Cord's  Rep., 
149.  East  et  ux.  v.  Thornbury,  3  FF«7/5.  Rq).,  126.  JVVo/e  v.  Barnard^ 
Rep.  in  Chan.,  46.     iSmee  et  ux.  v.  Martin  et  al.,  Bunb.  Rep.,  136. 

If  one  ffives  a  legacy  charged  upon  land,  which  yields  rents  and 
profits,  and  tnere  is  no  time  of  payment  mentioned  in  the  will,  the  legacy 
shall  carry  interest  from  the  testator's  death. — Maxwell  v.  Wetteuhall,  2 
WiU.  Rep.y  26.     Jlcherly  v.  Wheeler  et  al.,  1  P.  Wais.  Rep.,  783. 

A  legacy  payable  at  a  certain  time,  shall,  notwithstanding,  carry  in- 
terest only  from  the  time  it  is  demanded. — Joliffe  v.  Crew,  Prec,  in  Chan.y 
161.  2  Freem.  Rep.,  1.  Knap  v.  Powell,  Prec.  in  Chan.,  11.  1  Ves,,  310. 
2  F«.,  563. 

J.  S.  devised  to  A«,  an  infant  about  seventeen^  the  surplas  of  her 
personal  estate,  which  was  about  J6  3,000,  payable  at  twenty -one  ;  and  if 
she  should  die  before,  then  she  devised  it  over  ;  and  devised  also  to  A« 
a  small  ecttate  in  land  in  possession :  Held,  that  A.  was  entitled  to  the 
profits  of  the  estate,  and  the  interest  of  the  surplus  which  should  accrue 
from  the  death  of  the  testatrix,  and  in  the  lifetime  of  A.,  though  she  should 
die  before  twenty-one. — Jficholls  v.  Osborne,  2  P.  Will.  Rep.,  419.  Tay- 
lor  V.  Johnson,  2  P.  Will.  Rep.,  504. 

A  legacy  on  a  rent  charge  shall  carry  interest ;  but  then  it  must  be 
only  in  proportion  to  what  the  charge  brings  ia. — Slonehouse  et  ux.  v. 
Sir  J.  Evelyn,  3  P.  WiU.  Rep.,  252.  Buieman  v.  Roach,  2  Mod.  Cas.  in 
Law  Sr  Eq.  104. 

Where  a  daughter,  who  was  to  receive  a  legacy,  with  interest  from 
the  time  of  the  testator's  death,  and  .the  court  had  determined  that  the 
rights  of  a  child  en  ventre  sa  mere,  stood  upon  the  same  footing,  interest 
was  given  to  such  child  from  the  time  of  the  testator's  death,  and  not 
from  its  birth. — Lawrence  v.  Lawrence,  1  Edw.,  557. 

The  time  when  interest  shall  be  allowed  on  a  legacy,  does  not  de- 
pend on  the  time  when  it  is  received,  but  when  in  law  it  may  be  received* 
— Ingraham  v.  Postell,  1  M  Cordis  Ch.  Rep.,  98.  Glen  v.  Fisher,  6  Johns. 
Ch.  Rep.,  33. 

A  legacy  to  A.,  as  soon  as  she  attains  the  age  of  twenty-one,  with 
interest,  is  contingent,  and  no  interest  is  payable  until  the  legatee  attains 
the  age  of  twenty-one,  and  then  to  foe  computed  from  the  end  of  one  year 
after  the  death  of  the  testator. — Knight  v.  Knight,  2  Sim.  *•  Stu.,  490. 
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5.  Wliat  is  the  rule  as  to  the  allojvance  of  maintenaQce  1 

In  case  of  personal  legacy  payable  at  twenty-one^  of  marriage,  th^ 
court  has  always  appointed  maintenance  out  of  the  interest  of  it,  if  not 
expressly  limited  otherwise  in  the  mean  time. — Brewin  v*  Brewin^  Pr^ 
in  Ckan.^  196. 

A.  devised  all  his  real  and  personal  estate  to  his  eldest  son,  charging 
the'  same  with  JBIOOO  apiece  to  his  younger  children,  payable  at  their 
respective  ages  of  twenty-one  ;  but  in  the  .wilJ  no  notice  was  taken  of 
maintenance  of  the  younger  children  in  the  meantime :  lield^  that  th^ 
children  should  recover  maintenance,  the  court  doing  but  what  the  father 
if  living-  ought  to  have  done*  So  where  younger  children  are  left  desti- 
tute, and  the  eldest  an  infant,  equity  will  make  such  liberal  allowance  to 
the  guardian  of  the  eldest,  as  that  he  may  thereout  maintain  all  the  child- 
ren.— Harvey  v.  Harvey^  2  P.  WilL^  Rep,  21.  MxU9  v.  Roberta^  1  Ru8». 
Sr  Mylne,  555.     Tarn.,  476. 

A  wealthy  legatee  having  bequeathed  pecuniary  legacies  to  three  of 
his  daughters,  to  be  paid  theiii-  ^^  if  the  mOney  could  be  raised  out  of  his 
estate,  by  the  time  that  either  of  them  should  marry  or  come  of  age," 
without  saying  anything  about  their  maintenance -or  education ;  it  vrKsheld 
that  they  were  entitled,  notwithstanding  their  legacies,  to  maintenance 
and  education  out  of  the  estate. — Fitzgerald  v.  JoneSy  1  Munf.,  150.  Mc' 
Dermoa  v.  Healey,  3  Rfigs.,  264.  Quarles  v.  QuarieB^  2  Munf.^  221. 
Kingsland  ▼.  Bettiy  1  Edw,^  596.  Jones  v.  /cmet,  %  Haywd*  Rep,^  128. 
Drayton  v.  Grimke,  1  flilVs  Ch.  Rep.,  123. 

For  the  doctrine  concerning  the  allowance  of  maintenance,  see  Wei' 
hsly  v.  Wellesly,  2  Bligh.,  JV.  S.,  135.  2  Fonbl.  Eq.,  B.  2,  pi.  2,  ck.  2. 
Jgx  parte  Whitfield,  2  Jitk.^  315.  Ex  parte  Thomoiy  AmbUr  Rep.^  146. 
Ex  parte  Kent,  3  Bro.  Ch.  Rep.,  88.  Est  parte  Salter,  2  Dick.  Rep.,  769; 
Ex  parte  Mountfort,  15  Ves.,  445.  Ex  parte  Myeraeough^  Jac.  St  Walkef^ 
152.  Corbet  v.  Tottenham,  1  Ball  Sr  Beatt.,  59.  Ex  p^arH  Green,  1  Joe.  4* 
Walker,  253.  Ex  parte  Starkie,  3  Sim,  Rep.^  399.  Sx  parte  Lakine,  4 
Run.  Rep.,  307.  Ex  parte  Molesworth,  4  Russ.  Rep.^  308.  *  1  Mad.  Ch, 
Pr,y  267.  Ex  parte  Whitfield,  2  JJtk.,  316.  Siephene  v.  James,  1  Mylne 
4r  Keen,  62T  Logan  v.  Farlie,  Jacobs*  Rep.,  193.  Jackson  v.  Hankey, 
Idem,  265.  Harvey  v.  Harvey,  2  P.  Wins.,  21.  Lanoy  y.  Duke  ofJlthot^ 
2  Atk.,  447.  Petre  v.  Peire,  3  Atk.,  511.  Burnet  v.  Burnet,  1  Bro.  'Ch. 
Rep.,  179.  Roach  v.  Garvan,  1  *Ves.,  160.  Brad^ato  ▼.  Bradshaw,  1  Jac, 
Hr  Walker,  647.  Haysham  v.  Haysham,  1  Cox  Rip.^  179.  Barlow  v. 
Gram,  1  Vem.,  265.  fTo/^er  v.  WetherelL  6  Fes.,  474^  In  Re  England^ 
1  J{tf 49.  4r  Mylfie^  499.  i?a?  par^«  jSim/^,  1  i2«i«9.  ^  Myfne^  575.  2  Sr^ry!! 
J5;.  Jurisp,^  580. 

ASSENT  OF  EXECUTORS. 

1.  What  is  the  rule  as  to  the  assent  of  executors  to  a  legacy  % 

The  authorities  all  agree  that  the  assent  of  the  executor  is  indispen- 
sably necessary  to  give  effect  to  a  legacy  of  chattels,  whether  it  be  gene* 
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ral  OT  specific. — Co.  LiH.^  111.  Moore  v,  Barry ^  1  Bailey* s  S,  C  /2ep., 
504.     Wilson  v.  Bird^  1  Har,  Sr  John.  Rep.,  140.     3  CalVs  Rep.,  220. 

The  Assent  of  the  executor  may. be  inferred  either  from  expressions 
or  acts  ;  as  to  congratulate  the  legatee  on  his  legacy,  or  if  he  requests  the 
legatee  to  dispose  of  a  house  bequeathed  to  him.  ^o  particular  form  of 
assent  has  been  prescribed  by  law. 

The  assent  may  be  expressed  or  implied,  absolute  or  conditioned.  A 
very  slight  assent  is  held  sufficient. — 1  Vern.,  94.  4  Bac.  Aht.,  405* 
Johns  V.  Johnt,  1  McCord's  Rep.,  136.  Green  v.  Croft,  2  H.  BIL,  30.  ^/. 
9tonT.  Munford,  1  Brock,  Rep.,  211. 

As  a  general  rule,  where  a  legacy  is  limited  over,  the  executor's  assent 
to  the  first  taker  will  be  considered  an  assent  to  the  subsequent  taker.— 
Dunwoodie  v.  Carrington,  2  JV.  C.  Law  Rep.,  470. 


WHEN  A  SATISFACTION  OF  A  DEBT  DUE  TO  THE 

LEGATEE. 

1.  When  is  a  legacy  considered  as  a  satisfaction  for  a  debt  due  to  the 
legatee  1 

Anciently,  in  chancery,  a  legacy  equal  to,  or  exceeding  the  amount 
due  the  testator,  was  considered  as  a  satisfaction  of  the  debt. — 2  Doners 
Jibr.,  259.     Strong  t,  Williams,  12  Mass.  Rep.,  391. 

It  is  a  generu  rule,  that  a  legacy  given  by  a  debtor  to  his  creditor, 
which  is  equal  to,  or  greater  than  the  debt,  shall  be  considered  as  a  satis- 
faction of  it ;  yet  when  there  are  circumstances  in  the  case  to  repel  the 
presumption  that  such  was  the  intention  of  the  testator,  courts  have  sD 
ways  eagerly  seited  upon  them  to  prevent  the  application  of  the  rule.  It 
has  never  been  applied  to  the  case  of  a  debt  existing  in  an  open  unliqui- 
dated account. — Williant  v.  Gary,  5  Cowen  Rep.,  370.  MuhlermarCs  Ex. 
v.  Gillespie,  12  Wendell,  349.  Le  Sage  v.  Gonesmaker,  1  Esp.,  187.  Igon 
v  Butl&r,  2  Price,  34. 

The  leading  English  cases  in  which  the  legacy  has  been  held  a  sat- 
isfaction, are.  Fowler  v.  Fowler,  3  P.  Wms.,  353.  Gaynan  v.  Wood,  1  Dick^ 
331.  Wathen  v.  Smith,  4  Mad.  Rep.,  325.  Atkinson  v.  Webb,  Prec.  in 
Chan.,  236.  Jficholls  v.  Judson,  2  J^tk.,  300.  Brown  v.  Dawson,  Pree.  in 
Chan.,  240.  And  when  a  legacy  has  been  held  not  to  operate  a  satisfac- 
tion, Graham  r.  Graham^  1  Ves.  Sen.,  263.  Haynes  v.  Meco,  1  Bro.  Ch. 
Ca.,  129.  Leacoek  v.  Faulkner,  Ibid,  295.  Gotdsmid  v.  Goldsmid,  1 
Swan,  219.  Eastwood,Y.  Vinke,  2  P.  Williams,  614.  Forsight  v.  Grant, 
1  Ves.  Jun.,  298.     Richardson  v.  Elphinstone,  2  Ves.  Jun.,  463. 

The  doctrine  of  a  legacy  operating  as  a  payment  of  a  debt,  applies 
only  where  the  testator  is  indebted  to  the  legatee. — Clark  v.  Bogardui^ 
12  Wendell  Rep.,  68. 


LBGACIBS.  97 

OF  THE  REMEDY  FOR  THE  RECOVERY  OF  A  LEGACY. 

1.  What  is  the  general  rule  as  te  the  remedy  for  the  recovery  of  lega- 
cies! 

The  remedy  of  the  legatee  is  either  in  the  ecclesiastical  courts,  or  in 
chancery*  And  at  common  law  no  action  lies. — Tarwell  v.  Jacobs^  4  Mobs* 
Rep.^  635.  PeUeireau  v.  Rathbone  tt  al.^  18  Johns,  Rep,^  428.  Boone  v. 
Extrs.  of  Durante  1  Dessau.  Rep.y  488.  Toll  v.  Hardy,  6  Cowen,  340. 
Livingsion  v,  J^twkirk,  3  Johns,  Ch.  Rep,,  319.  Deivitt  et  ux.  v.  Schoon- 
WMker  et  al.,  2  Johns,,  243.  Decks  v.  Strut,  5  Term  Rep.,  690.  Doe  v.  Guy^ 
3  East,  120. 

It  seems  to  he  well  settled  that  an  action  lies  to  recover  a  legacy  on 
lands.— 1  Chitty's  PL,  30.  Orders  v.  Orders,  2  Salk,,  415.  Ewer  r. 
Jaates,  2  Ld.  Raym.,  936.  6  Mad,  Rev.,  26.  4  Mass.  Rep.,  634.  Piper 
▼•  Ptper^  2  JVeto  Hamp.  Rep,,  439.     C/orA:  v.  Henry,  5  ^inn.  i2e/^.,  33. 

OF  THE  PAYMENT. 

!•  Whei^re  legacies  payable,  as  a  general  rule  \ 

As  a  general  rule,  legacies  are  payable  in  one  year,  even  though 
assets  are  not  productive,  or  the  executors  have  not  reduced  the  property 
into  possession  ;  and  there  is  no  exception  on  account  of  the  legatee's  not 
being  in  a  situation  to  receive,  or  omitting  to  demand. — Marsh  v.  Hague^ 
1  Eduj,,  175. 

On  a  bequest  of  a  weekly  sum,  the  first  payment  is  payable  to  the 
legatee  at  the  end  of  a  week  from  the  testator's  death. — Byrne  v.  /Teo- 
ley,  2  Moll.,  94. 

Where  a  legacy  is  left  in  trust,  and  the  trustee  refuses  to  act,  the 
executor  is  not  bound  to  pay  the  legacy  until  a  new  trustee  is  appointed 
by  the  court. — Johnson  v.  Mitchell,  1  RaTid.  Rep.,  209. 

There  is  nothing  to  prevent  executors  from  paying  legacies  if  they 
choose,  within  the  year  after  the  death  of  the  teBi^ior. —idngersiein  v. 
Martin,  Tur.  ir  Russ.,  241. 

An  annual  sum  given  for  maintenance,  takes  effect  from  the  death  of 
(he  testator. — Rebecca  Owing^s  case,  1  Bland.,  296. 

fL  What  is  the  rule  as  to  the  fund  out  of  which  legacies  are  to  be 
pud  t 

The  personal  estate  is  the  proper  fund  out  of  which  to  pay  debts  and 
legacies,  and  is  to  be  first  applied. — Lupton  v.  Lupion,  2  Johns.  Ch.  Rep., 
623. 

The  appointment  of  a  particular  fund  for  the  payment  of  pecuniary 
legacies,  does  not  necessarily  restrict  the  pa3rment  out  of  that  fund  only, 
or  make  the  legacies  depend  on  its  sufficiency. — Mayrant  v.  Davis,  1 
DuMau.  Rep,,  202. 
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To  ixuike  pecQniary  legacies  a  charge  upon  real  estate,  as  against 
the  residuary  devisee,  a  clear  intention  must  be  manifest  from  the  will, 
that  such  devisee  shall  take  subject  to  the  legacies.  Gridley  v.  ^ndrews^ 
8  Conn,  Rep.^  1.     Downman  v.  Rust^  6  Rand.^  587. 

A  testator  directs  his  debts  to  be  paid  oat  of  his  personal  estate  ; 
charges  his  real  estate  with  the  maintenance  of  his  wife  ;  gives  £1000  to 
an  only  daughter,  and  after  giving  other  pecuniary  legacies,  he  gives  the 
remainder  of  his  estate  to  his  three  sisters.  The  personal  estate  is  ex- 
hausted in  the  payment  of  debts.  The  legacy  of  J^IOOO  to  the  daughter 
is  a  charge  upon  the  land.  Givins  v.  Giving*  Exrs,  1  Mur^,,  192. 
Thomas  v  Montgomery^  2  Sim,^  348.     1  Rvss,  Sf  Mylne^  729. 

Where  land  is  devised  subject  to  the  payment  of  legacies,  and  the 
devisee  dies  before  payment,  the  legatees  have  a  specific  lien  upon  the 
income  of  the  land  after  his  death,  as  well  as  upon  the  land  itself,  and 
their  legacies  must  be  paid  out  of  the  same  in  preference  to  the  creditors 
and  legatees  of  the  devisee.  Halleti  y.  Hallett^2  Paig^^  1^.  Henderson 
v.  Laurens^  1  Dessau,  Rep.,  170.  Freeman  t.  Simpson,^  6  iSftst.,  75. 
Gordon  v.  Lord  Reay,  5  Idem,  274.  Grigby  v.-fowell.  Idem,  290.  Fa- 
ley  V.  Parry,  2  Mylne  Sf  Keen,  130. 

3.  What  is  the  rule  where  a  bequest  is  in  lieu  of  dower  1 

A  bequest  in  lieu  of  dower,  and  acceptance  of  the  8am#  amounts  to 
a  matter  of  contract  and  purchase ;  and  the  wife  is  tp  be  paid  the  bequest 
in  preference  to  other  legacies,  and  without  abatement* — Isenhart  v. 
Brown,  1  Edward's  Rep.,  411.  Walker  v.  Parker,  13  Peiera'  S.  C.  Repu 
166.  Grigby  v.  Powell,  6  St'si.,  290.  Foley  v.  Parry,  2  Mylne  4"  Keen, 
138. 


OF  SECURITY. 
1.  What $8  the  rule  as  to  security^ 

That  an  executor  cannot  be  compelled  to  pajr  ft  legacy,  until  bond 
and  security  is  given  by  the  legatee  to  refund  his  <iue  propmrtioa  of  such 
debts  as  may  thereafter  appear  against  the  estate  of  the  testator* — Stowefs 
Extrs.  V.  Woodson,  2  Munf,,  303.  Clay  v.  WiUiam,  Idem,  105.  RjO<fLs 
V.  Webb,  4  Idem,  11,    McRae's  Ex,  v.  Brook,  6  Idem,  157. 

A  legatee  may  compel  the  executor  to  bring  money,  in  his  handa, 
into  court,  or  to  give  security,  when  the  legacy  is  payable  at  a  future  day. 
-^Lupton  V.  Lupton^  2  Johns.  Ch,  Rep,,  623.     . 

A  legatee  in  remainder,  after  an  estate  for  life,  may  call  on  the  legHf- 
tee  for  life,  for  an  inventory  of  the  property  devised  to  be  filed. — Wescott 
▼•  CadUj  5  Johns.  Ch.  Rep.,  349. 

Where  land  is  devised,  charged  with  the  payment  of  a  legacy,  and 
the  devisee  accepts  of  the  devise,  he  is  personally  and  absolutely  liable 
far  the  legacy,  and  cannot  require  from  the  legatee  before  payment,  a  se 
curity  to  refund,  in  case  of  deficiency  of  assets  to  pay  debta^ — Glem  v 
FisAer,  6  Johns.  Ch,  Rep,,  33. 
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1.  What  is  the  rule  as  to  the  ademption  of  legacies,  by  the  advance- 
meat  of  portions  % 

The  rale  is  that  legacies  shall  be  adeemed,  by  the  advancement  of 
portions  in  the  testator  s  lifetime,  unless  the  terms  or  circumstances  of  the 
legacy  negative  this  implication.     For  it  shall  not  be  intended  that  the 
parent  means  to  give  any  child  a  double  portion.     The  cases  on  this  sub^ 
ject  are  very  numerous,  and  are  each  governed  by  its  own  circumstances, 
or  so  much  so  as  to  render  it  impossible  to  present  an  intelligible  digest 
of  them,  within  the  compass  and  design  of  this  work.     I  will,  therefore,  do 
no  more  than  refer  to  some  of  the  leading  cases  in  the  old^r  books,  and 
make  a  few  extracts  from  the  more  modern  decisions.     The  principal- 
cases  on  this  point,  are  Jenkins  v.  Powell^  2  Vtm,^  115.     Thomas  y.  Key^ 
nishy  2  Fern.,  3 — 8.    Brown  v.  Dawson^  Idem^  4*98.     Wilcox  v.  Wilcooo^  2 
Vtm.^  538«     Phihney  v.  Fhinntyy  2   Vern.^  688.     Orm  v.  Smithy  2  Ferwi., 
681.     1  Eq.  Ca.  Jlbr.y  302.     Ford  v.  F lemming,  1  Eq.  Ca.  JJbr.,  302. 
JIfoor,  789.     Ld.    Raym.,  335.      Sivinburne,  pt,  7,  sec,  20.     Went.,  64 
Earl  of  Thomand  v.  the  Earl  of  Suffolk,  1  Will.  Rep.,  461.     Saville  v. 
Blacks,  1  Will.  Rep.,  777.     Crockat  v.  Crockat,  2  Will.  Rep.,  164.     Sii 
Abrm.  Rider  v.  Sir  Charles  Wager  tt  oL.,  2  Will.  Rep.,  328.     Jlshton  v 
Ashum^  3  Will.  Rep.,  384.     Partridge  v.  Partridge,  Cos.  Temp.  Talbot,  226 
Atkinson  v.  Atkinson,  1  Vet.  262.     Graham  v.  Graham^  Ibid^  263.    Bar 
ret  T.  Beckford,  Ibid,  520.    Blots    v.    Blois,  2   Ventr.,  347.     Ward  v. 
Laniy  Finch  Prec.  in  Ch.^  183.     Hartop  v.  Whitmore,  1  Bro.  CL  Ca.,  306. 
Bromby  v.  Jeffries,  1  Bro.  Ch.  Ca.,  138.     Copeley  v.  Copeley,  1  P.  Wills.j 
147.     Lechmere  v.  Me  jBar/  of  Carlisle,  3  P.  Wills.,  211.     Groves  v.  Boy/e, 
1  jf i*.,  509.    Biggleston  v.  Grv^^,  2  Atk.,  48.     Rosewell  v.  Bennet,  3  .^^A., 
77.     C/tfr^  ▼.  Setoell,  3  wf/A:.,  98.     Lee  v.  Cox  ef  a/.,  /*«rf,  419.     Upton 
T.  Price,  Co*.  Tesip.  Talbot^  71.     FFa/*o»  v.  the  Earl  of  Lincoln,  Ambler.^ 
325.     RicAman  v.  Morgan^  1  Bro.  CA.  Ca^.t  63,  anJ  2  Bro.  Ch,  Cas.,  394. 
Moulson  V.  Moulson,  1  jBro.  CA.  Co*.,  82.     Warren  v.  Wap-en,  lb.,  305 
Ackenoorih  ▼.  Ackerworth,  lb.,  307.     PtncA  v.  Finch^  4  Bro!  CA.  Caw.,  38. 
Hinddifft  ▼.  HtnchHffe,  3   Fes.  Ji/n.,  516.     Sparkes  v.  Co/er,  /A.,  530 
7V>^n  V.  Collins f  4  J^.,  491.    LeaA:e  v.  Lea^,  10  Fes.,  489.     Onslow  v 
Mitchell^  18  Fes.,  490.     2  iJoper  on  Leg.,  95—104. 

Mr.  Justice  Story,  2  Comm.  on  Equity  Jurisp.,  p.  370,  sec.  1111,  very 
elearly  states  the  doctrine  drawn  from  the  modern  authorities,  (which  does 
not  materiaUy  vary  from  the  older  cases  above  cited),  as  follows :  ^'  Where 
a  parent,  or  other  person  in  loco  parentis,  bequeaths  a  legacy  to  a  child,  or 
grandchild,  and  afterwards  in  his  lifetime  gives  a  portion  or  makes  a 

Eoviston,  for  the  same  child  or  grandchild,  without  expressing  it  to  be  in 
lu  of  the  legacy.  In  such  case,  if  the  portion  received,  or  the  provision, 
•o  made,  on  marriage  or  otherwise,  be  equal  or  exceed  the  amount  of  the 
legacy,  if  it  be  certain  and  not  merely  contingent,  or  if  no  other  distinct 
object  be  pointed  out,  and  if  it  be  ejusdem  generis,  then  it  will  be  deemed 
a  satirfaction  of  the  legacy  \  or,  as  it  is  more  properly  expressed,  it  will  be 
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an  ademption  of  the  legacy.  If  the  portion  he  less  than  the  amount  of  the 
legacy,  it  wijl  at  all  events  be  ^deemed  a  satisfaction  pro  fanto  ;  and  if 
the  difierence  hetween  the  amounts  he  slight,  it  may  he  deemed  a  com- 
plete satisfaction  or  ademption.  But  if  the  difference  he  large  aud  inipor* 
tant,  then  the  presumption  of  an  intention  of  a  substitution  of  the  portion 
for  the  legacy  will  not  he  allowed  to  prevail. —  1  Roper  on  Leg.^  by  Whitt^ 
ch,  6,  J).  324.  Ex  parte  Py,^  18  Fe*.,  140.  Powys  v.  Mnnsfitld^  6  Sim.^ 
238.  Wtal  V.  Rice^  2  Russ.  Sf  Mylne^  251.  Jones  v.  Morgan^  2  Young 
Sc  ColL,  403.  Wharton  v.  the  Earl  of  Durham,  3  Mylne  *  Kt  en,  479. 
In  which  case  Lord  Brougham  said:  *^A  difference  of  amount  has  never 
been  held  sufficient  proof  of  accumulation ;  and  it  has  been  distinctly 
held,  that  the  circumstance  of  the  same  being  payable  at  different  times, 
and  other  differences,  so  they  be  slight,  will  not  countervail  the  general 
presumption  of  an  intention  to  adeem.  But  no  case  has  gone  so  far  as  to 
show,  that  a  difference,  such  as  the  one  in  this  case,  will  have  no  effect 
upon  the  application  of  the  principle ;  a  difference  no  less  than  this,  that 
the  one  portion  would  have  gone  to  the  issue  of  any  marriage  contracted 
by  the  child,  while  the  other  was  confined  to  the  issue  of  a  single  bed." 
See  Code,  Lib.  6,  tit.  37,  6,  11 ;  2  Domat,  B.  4,  tii.  l.sec.  U,  art.  11, 
12,  13,  14,  22 :  Poihier  ad  Pand.,  lib.  34,  tit.  4,  no.  &— 9  ,•  Insl.^  lib.  2,  tii 
20,  sec.  12,  for  the  civil  law  upon  this  subject. 


OF  THE  RESIDUDWL 

L  What  is  the  effect  of  a  residuary  clause  on  personalty  % 

As  to  personal  property,  a  residuary  clause  not  only  carries  all  not 
disposed  of,  but  everything  which  in  the  event  turns  out  not  to  be  dispos* 
ed  of,  or  whatevei;  is  not  legally  disposed  of,  so  as  to  pass  to  the  person 
intended  as  the  object  of  the  testators  bounty.  It  is  otherwise  as  to  real 
estate. — James  v.  James,  4  Paige,  1 15.  Gore  v.  Stevens^  1  Dana,  206. 
Taylor  v.  Lucas,  4  Hawk,,  215. 

Where  there  is  a  residuary  clause  in  a  will,  if  a  specific  legacy  is 
revoked,  or  becomes  lapsed,  it  falls  into  the  residue,  to  he  disposed  of  un* 
der  the  general  clause  ;  but  if  the  residue  is  given  to  several  in  common, 
and  one  of  them  dies  or  his  legacy  is  revoked,  his  share  will  go  to  the  next 
of  kin,  and  not  to  the  other  residuary  legatees. — Floyd  v.  Baker,  1  Dana 
Rep.,  480.     Frazier  v.  Frazier,  2  Leigh.,  642. 

A  residuary  devise  which  contains  an  enumeration  of  certain  articles 
of  personal  property,  and  adds  "  all  the  estate  not  before  devised,  includ- 
ing my  gig  and  saddle-horse,"  is  not  a  general  residuary  devise,  but  shall 
be  construed  to  mean  only  property  of  the  same  kind  as  the  articles  enu- 
merated.— Minor  v.  Dabney,  3  Rand.,  191. 

Every  testator  is  presumed  not  to  intend  to  die  intestate,  as  to  any  part 
of  his  estate.  Therefore,  a  residuary  clause,  unless  expressly  restrained, 
always  passes  whatever  is  not  otherwise  disposed  of — Reeves  v.  Reeves, 
Dev,'  Eq.  Rep.^  386.     Ommanney  v.  Butcher,  Tur.  Sf  Russ.,  260.     Legge 
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▼.  AMgUl,  Ibid^  265.  Hmria  ▼.  Zr/oycf,  Tur.  ir  Russ.j  314>.  Twner  ▼. 
MilU,  4  i2tt5«.,  86.  Bowsher  v.  Watkins,  1  i2ifcf^.  4"  •%/»«,  277.  JilphleU 
T.  Paribe,  1 5im.,  275.  //ay»e«  y.  LiuUfear,  1  Stm.  4*  iS^-,  496.  Tnppe 
T.  Frazier^  4  Har.  4r  Jokns*^  446. 

2.  What  is  the  general  rule  as  to  a  lapsed  legacy  1 

That  a  lapsed  legacy  of  chattels  passes  under  the  general  residuary 
bequest  ;  hut  the  rule  does  not  apply  where  the  residuary  hequest  is  of  a 
particular  fund  or  description  of  property,  or  other  certain  residuum. — 
Sinkler  v.  Sinkler^  2  Dessau,  Rep.,  138.  Sutton  v.  Sharpy  l^Russ.,  146. 
Flemmmg  v.  Burrows^  Ibid,  276. 

A  testator  gave  £1000  to  his  natural  son,  and  if  he  died  before  twen* 
ty-one,  then  that  sum  and  the  residue  to  go  to  the  testator's  family  ;  and 
he  gave  the  residue  to  his  natural  son,  to  be  applied  as  directed  ;  the  son 
died  under  twenty-one.  Held,  the  JSIOOO  was  part  of  the  residue  and 
did  not  pass  to  the  testator's  next  of  kin  as  a  legacy. — Brashur  y.  Doty  4 
St«.,  21. 

The  interest  of  a  legacy  not  expressly  disposed  of  by  the  will  till  the 
persons  come  into  existence  who  are  to  take  the  capital,  falls  in  the  resi« 
doe. — Tur.  4"  Russ.^  314.    Farmer  y.  Mills^  4  Russ.^  86. 

LEGITIMACY. 

1.  What  is  the  rule  as  to  the  legitimacy  of  the  children  of  a  married 
woman? 

The  presumption  of  law  is,  that  all  children  born  during  marriage  are 
legitimate. — Tate  v.  Penne,  1  JV*.  5.  Mar.  Lou.  Rep.,  548. 

The  birth  of  a  child  during  lawful  marriage  is  pritnH  facie  evidence 
of  its  legitimacy.  The  generiu  principle  deduced  from  the  authorities 
appears  to  be  this,  that  where  there  are  circumstances  which  show  an  im- 
possibility that  the  husband  could  be  the  father,  whether  arising  from  his 
being  under  age  of  puberty,  or  from  his  laboring  under  disability  occa- 
sioned by  natural  infirmity,  or  from  the  length  of  time  elapsed  since  his 
ddhth,  or  from  his  continued  absence,  the  presumption  is  at  an  end. — 
King  Y.Zuffe,  S  Easi  Rep.,  193.  Goodrighi  y.  Saul,  ^  Term  Rep.,  356. 
lPhU.anEv.,  117. 

The  presumption  of  law  is  in  f&yor  of  legitimacy  of  a  child  bom  ia 
wedlock,  but  this  presumption  may  be  rebutted  by  other  testimony.  It  is 
true,  that  a  mere  probability  of  non-access  by  the  husband,  is  not  sufficient 
to  repel  the  presumption ;  but  it  is  not  necessary  for  the  party  objecting 
to  the  legitimacy,  to  prove  that  non-access  was  impossible.  If  the  evidence 
phces  the  non-access  in  a  reasonable  doubt,  it  is  sufficient  to  repel  the 
presumption  of  a  legitimacy. — Stegall  et  al*  y.  StegalPs  JIdm.,  2  Brock* 
Rep.,  256.  Johnson  y.  Johnson,  1  Dessau,  Rep.,  595.  Bury  y.  Phillpoi^ 
2  Myine  ir  Keen,  349.    Stones  v.  Keiling,  3  lien.  4r  Munf.,  228. 

Where  sexual  intercourse  is  either  proved  or  presumed,  the  husband 
mast  he  deemed  to  be  the  father  of  the  child,  unless  it  was  either  physi^ 


«aOy  or  DatanUy  iaii»ou3»le  that 'such  istercoane  diall  have  prod«ced 
such  child  ;  and  although  aduhery  with  other  persons  is  established,  at 
or  aboQt  the  commencement  of  gestation,  yet  if  access  by  the  husband 
has  taken  place,  so  that  by  the  laws  of  nature  he  Qoay  be  the  father  of  the 
child,  it  must  be  presumed  to  be  his,  and  not  the  child  of  the  adulterer. — 
Cro99  Y.  Cross,  3  PaigtU  Rtp.^  139.  Head  y.  Head^  1  Sim,  4*  Shi,. 
150.     Tur.  Sf  Russ.^  138. 

In  a  suit  commenced  in  chancery,  by  the  husband,  for  a  divorce  upon 
the  ground  of  adultery,  the  court  has  power  to  decide  upon  the  legitimacy 
of  the  children  begotten  and  born  after  the  commission  of  the  adultery 
charged  in  the  bill. — Crass  ▼.  Cross,  3  Taige,  139. 

The  child  of  a  second  marriage,  the  first  wife  living,  is  illegitimate, 
and  not  its  father's  heir. — Rob^^^^  Heira  v.  EllwU^s  Heirs,  3  Monrot^s 
Rep.,  398. 

2.  What  is  the  rule  in  ease  of  voluntary  separation  of  the  husbaud  and 
wifel 

Access  is  alwvys  presumed,  unless  cohabitation  was  physically  im- 
possible.— ^7W<  v.  Penne,  7  Martens^  JV.  S.  Lov.  Rep.,  548. 

A  child  bom  imaiediately  after  marrutge  is  deemed  to  he  legitimate. 
— 2  Black.  Com.f  454. 


LIBEL. 

1.  Whatisalibell 

It  is  a  censorious  or  ridiculous  writing,  picture,  or  sign,  made  with  a 
mischievous  and  malicious  intent,  towards  government,  magistrates,  or  in- 
dividuals.— People  V.  Crostcell,  3  Johns.  Cos,,  354.  Sharp  v.  The  Com- 
monwealth,  2  Binn,  Rep.,  517,  Steele  v.  Sovthmck,  9  Johns.  Hep^  214. 
The  State  v.  Farley,  4  ^fCord^s  Rep.,  321.  1  Hawk.  P.  C,  cap.  73,  sec. 
1.  4  Black.  Com.,  150.  Holt  on  Libels,  73.  Hilhouse  v.  Dunning,  6 
Conn.  Rep.,  39.     The  Stale  v.  Avery,  7  Conn.  Rep,,  268. 

OF  WHAT  AMOUNTS  TO  A  LIBEL. 

1.  What  is  the  general  rule  as  to  what  amounts  to  a  libel  1 

It  maybe  laid  down  as^^law,  in  all  cases,- that  the  allegation  of  an  act, 
which  the  law  recognizes  and  punishes  as  a  crime,  is  libellous. — Holi  on 
Libels,  188.  Rex  v.  Wilkes,  2  WMs.  Rep.,  151.  The  State  ▼•  Jlvery,  7 
Conn,  Rep.,  268. 

Any  malicious  printed  scandal,  which  tends  to  expose  a  man  to  ridi- 
cule, contempt,  hatred,  or  degradation,  is  a  libel. — M^Corcle  v.  Binns,  5 
Binn.  Rep.,  349.  Southwick  v.  Stevens,  10  Johns.  Rep.,  243.  Steele  v. 
Sotahwick,  9  Johns.  Rep.,  214.  In  the  last  case  the  court  held  the  follow- 
ing facts  to  be  a  libeL    The  plaintiff  was  a  witness  in  a  cause  in  which 
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tie  defendant  was  plaintiff,  and  one  Oroswell  defendant.  'SabsequentlV) 
the  defendant  published  the  following  of  and  concerning  the  plaintiff: 
'^Onr  army  swore  terribly  in  Flanders,  said  Uncle  Tbby;  and  if  Toby 
was  here  now,  he  might  say  the  same  of  some  modern  swearers.  The 
man  at  the  sign  of  the  Bible  is  no  slouch  at  swearing^  to  an  old  story." 
The  plaintiff  was  a  bookseller,  and  kept  for  a  sign,  a  nook  lettered  Bible. 

To  publish  of  a  member  of  Congress  that  he  is  a  fawning  sycophant 
and  Doisrepresentative  in  Congress,  and  a  grovelling  office-seeker,  be  has 
abandoned  bis  post  in  Congress  in  pursuit  of  office,  is  libellous. — Thomtts 
V.  CrosweUy  7  Johns.  Rtp.^  264. 

To  publish  of  a  counsellor  at  law,  that  he  had  voluntarily  offered  him- 
self as  an  evidence  against  his  client,  in  order  to  divulge  secrets  intrusted 
to  him  by  his  client,  as  counseUor,  is  libellous.— £ng;g^«  v.  Benniston,  3 
Jokns.  Cas^  idS. 

To  print  of  a  person  that  he  is  a  swindler,  is  a  libel. — Jlnaon  v.  Stuart^ 

1  Dvm.  4r  East.^  748.  Tkt  King  v.  Watson  d  al.,  3  Bum.  ^  East.  200, 
and  the  following  eases  go  to  show  what  iieicts  amount  to  a  lihd, — Austin 
V.  CulpepptTj  2  Shower^  314.  Warner  t.  Elizor^  1  Keb.^  293.  Words  when 
reduced  to  writing  may  be  defamatory  which  would  not  be  so  if  merely 
spoken. — Tkcrley  v.  Ltn-d  Kerry^  4  Tmuni.y  355. 

As  to  say  a  man  is  dishonest,  is  nq|  actionable,  but  when  published 
they  become  so. — Rex  v.  Smithy  Skin,^  124.  Bradley  v.  MeUyu^  Sdw,^ 
Jf.  P.y  1812.     SaviU  v.  Jardtn,  2  Hen.  Black.,  531. 

To  publish  of  a  man  that  he  is  a  villain,  is  libellous. — I  Bos.  4*  Pull., 
331,  or  that  he  has  the  itch.--Fi7/er«*  v.  Mousley,  2  WUls.y  403.  Tuam 
V.  Robson,  5  Biag.,  17.     Churchill  v.  Hunt,  1  Chit.,  480.    King  v.  IkiA;s, 

2  Vent.  Godson  v.  Home,  1  Bos.  4r  Pulhy  7.  Stuart  v.  Lovell,  2  Starkie 
Rep.^  93.  Soane  v.  Knight,  I  M.  >  M.,  74.  Carr  v.  Wood,  1  Comp.. 
355. 


OF  PUBLICATION. 

1.  What  will  amount  to  a  publication  of  a  libel  1 

The  mere  parting  with  the  libel  with  such  an  intent,  whereby  a  de- 
fendant loses  all  powex  of  future  control  over  it,  is  uttering,  which  seems 
to  be  the  meaning  of  the  word  publishing,  without  any  actual  communicat- 
ing of  the  paper»— rfieff  v.  Burdeit,  4  Barn.  ^  Aid.,  135.  Rex  v.  Almon^ 
b  Bwrr^  2686. 

A  libel  was  published  in  a  newspaper  which  was  printed  in  another 
state,  but  which  was  usually  circulated  in  a  county  in  Massachusetts,  and 
the  number  containing  the  libel  was  actually  received  in  and  circulated  in 
such  county.  Hdd  a  sufficient  publication  of  the  libel. — Commonwealth 
V.  Standing,  3  Pick.,  304. 

When  iin  anonvmous  letter  was  sent  thfdugh  the  post^c^ee  to  a  per- 
son out  of  the  jurisdiction,  proof  that  it  was  there  deposited  and  duly  des« 
natched,  and  the  production  of  it  by  the  plaintiff,  are  sufficient  proof  of  pub- 
lication, without  the  oath  of  the  person  to  whom  it  was  addressed. — Cal^ 
Ian  y.  Gaylord,  3  Watts,  321. 


IM  ubrim 

Sending  a  sealed  letter  is  no  publication  upon  which  to  ground  a9 
action,  but  an  indictment  will  lie. — Lyle  v.  Classan^  1  Cainta^  ^^-^  &81> 
Svnndle  v.  The  State^  2  Yerger'»  Rep.  581.     Rex  ▼•  Burdett^  4  .Car.  ^ 


OF  JUSTinCATION. 

1.  What  is  the  general  rule  as  to  the  justification  for  publishing  i 
Ubell 

That  the  defendant,  on  an  indictment  for  libel,  cannot  justify  himself 
for  publishing  the  libel,  merely  by  proving  the  truth  of  it,  yet  he  may  re- 
pel the  criminal  charge  by  proving  that  the  publication  was  for  justifiable 
ends,  and  not  malicious ;  and  if  the  purpose  be  justifiable,  the  defendant 
may  give  in  evidence  the  truth  of  the  words,  when  such  evidence  wiU 
tend  to  negative  the  malicious  intent  to  defame. —  The  Commonwealth  v. 
Chasej  4§  Mass.  Rep.y  163.  Ibid.  v.  Blanding^  3  Pick,^  304.  King  y.  Bur- 
deity  4  Bar.  Sf  Md.  Rep.^  95.  The  People  v.  Croswelly  3  Johns.  Cos.,  337. 
The  State  v.  Lehre^  2  S.  C.  Const.  Rep.,  809.  Remington  v.  Congdon,  2 
Pick.j  311.  Romayne  v.  Duane^  3  Wash.  C.  C.  Rep.,  246.  Binns  v. 
M*Corcley  2  Browne  Rep,,  90.  Root  v.  King,  7  Cowen^s  Rep.,  613.  Levi 
v.  Mylne,  195.  5  Bar.  4r  Md.  Rep.,  642.  Woodward  v.  Lardner,  6  Car. 
4*  Paynes  Rep.,  458. 

The  constitutions  of  several  states  have  made  special  provision  in  fa- 
vor of  givinfir  the  truth  of  the  matter  in  evidence,  in  public  prosecutions 
for  libels.  In  the  constitutions  of  Pennsylvania,  Delaware,  Tennessee, 
Kentucky,  Ohio,  Indiana  and  Illinois,  it  is  declared,  that  in  prosecutions 
for  libels  on  men  in  respect  to  their  ofiicial  conduct,  the  truth  may  be 
ffiven  in  evidence,  when  the  matter  published  was  proper  for  public  in- 
formation. In  the  constitutions  of  Mississippi  and  Missouri,  the  extension 
of  the  right  to  give  the  truth  in  evidence  is  more  at  large,  and  applies  to  all 
prosecutions  or  indictments  for  libels,  without  any  qualifications  annexed 
in  restraint  of  the  privilege;  and  an  act  of  the  legislature  of  New  Jersey 
in  1799,  allowed  the  same  unrestricted  privilege. — ^2  Kent*s  Com.,  29. 

A  charge  of  misconduct  of  a  special  kind,  is  not  justified  by  proving 
the  plaintiff  guilty  of  misconduct  of  a  similar  character. 

The  defendant's  justification  must  be  as  broad  as  the  charge,  and  the 
proof  of  the  truth  of  one  out  of  many  charges  will  not  amount  to  a  justifi- 
cation, though  it  may  go  in  mitigation. — Skinner  v.  Powers^  1  WmdelTs 
Rep.,  451.    Sione  v.  Converse,  4  Conn.  Rep.,  17. 


OF  THE  DECLARATION  AND  PLEADINGS. 

1.  What  is  it  necessary  to  state  in  the  declaration,  in  an  action  for 
libell 

According  to  the  usual  form  in  this  action,  after  the  prefatory  aver* 
ments  which  the  circumstances  of  the  case  may  render  necessary  as  in- 


dneemeBt  to  the  action,  the  plaintiff  states,  **  that  the  defendant  falsely  and 
maliciously  wrote  and  published  of  and  concerning  the  plaintiff,  a  false, 
&c.,  libel,  which  libel  is  according  to  the  tenor  and  effect  following.'' 

The  libel  is  then  set  forth  in  hac  vei-ba,  accompanied,  however,  with 
the  necessaiy  inaendoes,  in  order  to  explain  the  tendency  and  bearing  of 
the  libel,  and  to  give  it  its  force  and  application ;  and  in  this  part  of  the 
declaration  care  must  be  taken  that  the  libel  be  so  set  forth  as  to  agree 
with  that  produced  in  evidence. — 2  Selw.  JW.  Pri,j  1066.  Forrester  et  al. 
r.  Lawson^  3  Bing.  Rep.y  452.  Pinekney  v.  Collins,  1  Term  Rep,,  571. 
Freeman  v.  JforriSy  3  Term  Rep.,  306.  Mdcalf  V.  Markham,  3  Term 
Rep.,  652.  Archbishop  of  Tuam  v.  Robeson,  5  Bing.,  17.  Wood  v. 
Brown,  6  Taunt.  Rep.,  169.  Wright  v.  Clements,  3  Bam.  Sr  Md.,  503. 
Guy  r.  Homer,  13  Pick.,  535.  Hays  v.  Brierly,  4  Watis,  392.  Cummuu 
T.  Butler,  3  Blackf.  Rep.,  190. 

Judgment  was  arrested,  because  it  was  not  laid  that  the  libel  was  *S>f 
or  eonceminef  the  plaintifi^"  in  Lowfield  y.  Bancroft  st  al.,  Stra.,  934,  and 
Rex  T.  Marsaen,  4  MawU  4*  iSTefir.,  164.  Clements  v.  Fisher^  1  Bam.  4r 
Crtsw.j  459. 

2.  What  is  the  nUe  as  to  averring  the  publication  1 

There  mtlst  be  an  averment  of  publication ;  yet  it  will  be  sufficient  to 
state  socb  matter  as  amounts  to  a  publication,  without  using  the  formal 
word  published. — Baldwin  v.  Blphinstont,  2  Bl.  Rep.,  1037.  The  parti* 
eular  mode  of  publication  need  not  be  set  out. — Wmistell  v.  Holman,  2 
HalVs  Rep.,  172. 

The  words  of  the  libel  ought  to  be  stated  on  the  record,  in  order  that 
the  defendant  may,  if  he  thinks  fit,  demur,  and  bring  before  the  court  the 
question  whether  they  amount  to  a  libel. — Wright  v.  Clements,  3  Bam.  4* 
Ald.j  503.     Cummins  v.  Butler,  3  Blackf.  Rep.,  190. 

3.  What  if  the  libel  be  written  in  a  foreign  language  1 

The  original  must  be  set  forth'  in  the  declaration,  and  then  the  trans- 
lation.— Zenobio  v.  Axid,  6  Term  Rep.,  162.  Rahauser  v.  Schwerger^  3 
Watts  Rep.,  28. 

Where  the  publication  is  the  joint  act  of  two  or  more,  they  may  be 
joined  in  the  same  action — Thomas  v.  Ramsey,  6  Johns.  Rep.,  26.  Rex 
V.  Renfield  et  al.,  2  Burr,  985. 

An  averment  that  the  libel  was  printed  by  the  defendant's  authority 
is  sufficient. — Burdett  v.  Mbott,  14  Easi,  1.  Jones  v.  Stevens,  11  Price, 
235.  . 

The  publisher  of  a  libel  is  responsible  to  the  party  libelled,  notwith« 
standing  the  libel  is  accompanied  with  the  name  of  the  author. — Dole  v 
Lyon,  to  Johns.  Rep.,  447.     Lard  Jforthampton^s  Case,  12  Co.,  132. 
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OF  THE  INDICTMENT  FOR. 

1.  What  is  required  to  be  vet  forth  in  an  indictment  for  libel  ^ 

The  law  requires  the  very  words  of  the  libel  to  be  set  out,  and  unless 
this  is  set  out  the  indictment  cannot  be  maintained. — CommonwtaltA  y. 
Sweeney^  10  Serg,4r  BawU  i2ep.,  173. 

Seflecting  on  the  vices  of  a  deceased  person,  for  the  purpose  of  yili- 
fying  his  mefnory,  is  the  subject  of  indictment. — Rtx  v.  Topham^  4  Term 
Kep.y  126.  So  reflecting  oh  the  prosecutor's  children. — Rex  v«  JBenJUld  ei 
al.^  2  BuTTy  984.  So  accusing  a  person  of  an  unnatural  crimoi — Rex  ▼• 
Dennison^  Lofft.j  148 ;  or  for  publishing  a  ludicrous  account  of  a  marriage. 
— Rex  Y,  Kenneraly^  I  Hen.  Bl.  Rep,y  294.  So  for  reflecting  on  jurors. — 
Rex  Y.  White^  1  Coiop.  Rep,^  359.    Or  justice  of  the  peace. — Loffi^  462. 

OF  THE  EVIDENCE. 

1.  What  is  it  ne<iessaty-  for  the  prosecutor  to  prove  1 

The  libel  fnqst  be  produced^  and  before  it  is  read  it  must  be  proved 
ihat  it  was  published  by  the  defendant. — Rex  v.  Burdeit^  4  Bam,  4r  Md^ 
135. 

2.  What  is  the  rule  as  to  proving  malice  % 

Where  a  publication  is  defamatory,  the  law  infers  malice,  unless  any- 
uing  can  be  drawn  from  the  circumstances  attending  the  publication,  to 
rebut  that  inference. — Rex  v.  Creery^  1  Maule  4*  Sdw,^  273. 

The  mode  of  publication  may  be  proved  in  order  to  enhance  the 
damages.  By  default  and  interlocutory  judgment,  the  fact  of  publication 
and  the  truth  of  the  inuendoes  are  admitted. — fUloUon  v.  dheetham^  3 
Johns.  Rep.j  56^ 

3.  What  evidence  may  the  defendant  adduce  in  mitigation  1 

Under  the  plea  of  not  guilty,  the  defendant  cannot  adduce  evidence 
3  show  the  allegations  in  the  libel  are  false. — StiLort  v.  Lovely  2  Stark. 
Rep.y  93.    Remington  v.  Gordon^  2  Pick*  Rep,^  311. 

But  in  an  action  for  a  libel,  purporting  to  be  a  report  of  a  coroner's 
mquest,  evidence  of  the  correctness  of  the  report  is  admissible,  under  the 
general  issue  in  mitigation  of  damages  j^but  evidence  of  the  truth  of  the 
facts  stated  in  the  inquest,  is  not  admissible  on  either  side.-— £(M^  v.  CAap- 
man^  1  Moody  4r  MuL^  46. 

It  is  not  competent  to  a  defendant,  charged  with  bavmg  published  a 
libel,  to  prove  that  a  paper,  similar  to  that  for  the  publication  of  which 
he  is  prosecuted,  was  published  on  a  former  occasion,  by  other  persons, 
who  have  never  been  prosecuted  for  it. — May  v.  Brown^  3  Bam.  Sf  Cresxv.. 
113. 


Defenditnt  may  mitigate  damages  by  showing  ike  plaintiff  to  be  a 
eommon  liheUet.'-^Jiiaynard  t.  Bwd$lt^^  7  WtnddPt  Rsp^  560. 

When  declaration  avers  good  character,  the  defendant  under  th^ 
general  issoe  may  disprove  it. — Henry  v.  J^orwood,  4  WaUa^  347.  Flii^ 
craft  V.  Jmki,  3  Wharttm,  158.  Lang  v.  iBrot^iAfr,  4  fFottt ,  43d.  Gf<w/d 
V.  ^asd,  12  fTemf 6//,  12. 

OF  DAMAGES. 

1.  What  is  the  rule  as  to  excessive  damages  1 

That  no  new  trial  will  be  gmnted,  nost  will  the  court  interfere  in  rela- 
tion to  the  amount  of  damages,  unless  they  are  jSagrantly  outrageous  and 
extravagant.  A  case  must  he  very  gross  and  the  recovery  enormous,  to 
justify  the  interposition  of  the  court  on  a  mere  question  of  damages. 
There  is  no  standard  by  which  to  measure  the  just  amount  and  ascertain 
the  excess.  It  is  a  matter  resting  in  the  sound  discretion  of  the  jury. — 
Clark  r.  Binney^  2  Pick.  Rep.^  113.  Tillotsanv.  Cheeiham^  2  Johns.  Rep,, 
74.  Coffin  V.  Coffin.^  4  Mass.  Rep.^  41.  Southvnck  v.  StevenSy  10  Johns. 
Rep.y  443.  CoJeman  v.  Sotuhmck^  9  Johns.  Rep.^  45.  Bodwell  v.  Osgood^ 
3  PtcA:.  J2«p.,  379. 

3.  What  is  the  nde  as  to  the  jurisdiction  of  the  federal  courts,  in  cases 
of  libel  1 

That  the  courts  of  the  United  States  have  no  common  lawjurisdictioii 
in  cases  of  Kbel  against  the  government  of  the  United  States.-*7Ae  United 

Sitoes  r,  Hvdsion  and  Gaodwiny  1  Crunch^  32. 

> 

LIEN. 

1.  What  is  a  lien  in  its  general  legal  sense  1 

It  is  the  right  which  the  nature  of  a  debt  gives  to  a  creditor,  and 
which  entitles  him  to  be  preferred  before  other  creditors. — Poth.  Hypoih,^ 
ch.  %  sec.  3.  Poth.  des.ObligoHonSy  Jfo.  187.  Duronton  des  Priv.  ei  des  Hy- 
poth.^  lib.  3,  tit.  18,  JVo.  3,  33.  iSftrey,  tome  17,  psart  I,/?.  373.  Denevers, 
tome  15,  part  1,  p,  549. 

OF  THE  PRIORITY  OF  THE  UNITED  STATES. 

1.  Upon  what  does  the  priority  of  the  United  States,  as  it  now  exists, 
depend  ? 

Upon  the  Act  of  Congress  passed.  March  3d,  1797,  sec.  5,  which 
enacts,  that  where  any  revenue  officer,  or  other  person,  hereafter  becoming 
indebted  to.  the  United  States,  by  bond  or  otherwise,  shall  become  insol- 
vent, or  where  the  estate  of  any  deceased  debtor,  in  the  hands  of  ezeeu* 


tort  ov  administrstors,  ahiiU  be  influffieient  to  pay  aL  the  debts  from  the 
deceased,  the  debt  due  the  United  States  shall  be  first  satisfied  ;  and  the 
priority  thereby  established,  shall  be  deemed  to  extend  as  well  to  cases 
in  which  a  debtor,  not  hafing  sufiicient  property  to  pay  all  his  debts,  shall 
make  a  voluntary  assignment  thereof,  or  in  which  the  estate  and  ef- 
fects of  an  absconding,  concealed  or  absent  debtor,  shall  be  attached  by 
process  of  law,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  be 
committed. 

2.  What  general  rules  have  the  supreme  court  declared  upon  the  con* 
struction  of  this  statute  t 

1.  That  no  lien  is  created  by  the  statute. 

2.  The  priority  established  can  neyer  attach  while  the  debtor  con- 
tinoes  the  owner,  and  in  possession  of  the  property,  although  he  may  be 
unable  to  pay  his  debts. 

3.  No  evidence  can  be  received  of  the  insolvency  of  the  debtor,  un- 
til he  has  been  divested  of  his  property  in  one  of  the  modes  stated  in  the 
section. 

4.  Whenever  he  is  thus  divested  of  his  property,  the  person  who 
becomes  invested  with  the  title  is  thereby  made  a  trustee  for  the  U.  States, 
and  is  bound  to  pay  the  debt  first,  out  of  the  proceeds  of  the  debtor's  pro- 
perty.—^ecu^on  V.  The  Bank  of  the  United  States^  12  Peters*  S.  C.  Rep.^ 
102. 

But  few  cases  have  been  presented  to  the  consideration  of  the  courts 
of  the  United  States,  upon  this  subject.    They  are  : 

1.  Fisher  v.  Blighty  2  Cranch^  358,  which  decides  two  points,  let. 
That  the  priority  extends  to  debtors  generally,  under  the  above  act  2d. 
That  it  is  not  in  the  nature  of  a  lien  on  the  property.. 

2.  The  United  States  Y.Hooe^  3  Cranch^  73,  which  decides:  1st. 
That  priority  is  not  a  lien — a  principle  always  to  be  recollected.  2d.  That 
to  create  a  case,  where  in  case  of  insolvency  the  priority  can  attach,  there 
must  be  an  assignment  of  all  the  property  of  the  debtor. 

3.  Prince  v.  Bartlett,  8  Cra$^chj  431,  which  decides  that  the  insol- 
vency is  not  a  mere  inability  to  pay,  but  must  be  some  notorious  act. 

4.  The  United  States  v.  Bryan  Sr  Woodcock,  9  Cranchy  377,  which 
Only  says,  the  priority,  given  by  the  act,  does  not  apply  to  debts  due  be- 
fore the  passing  of  the  law. 

5.  Thelliison  v.  Smithy  2  Wheaton,  396.  In  this  case  the  question 
was,  whether  a  prior  lien  by  judgment  divested  the  priority  of  the  United 
States.  And  the  court,  after  reciting  the  act,  says,  ''these  terms  are  as 
general  as  any  that  could  be  used,  and  exclude  all  debts  due  to  individuals, 
whatever  may  be  their  dignity.  The  assignees  are  made  personally  re- 
sponsible to  the  United  States,  if  in  case  of  insolvency  they  pay  any  debt 
previous  to  those  due  to  the  United  States.  The  law  makes  no  exception 
in  favor  of  prior  judgment  creditors  ;  and  no  reason  has  been,  or  we 
think,  can  be  shown,  to  warrant  this  court  in  making  one." 

6.  The  United  States  v.  Htdand  4*  AUen^  ^Wheatan^  1Q8,  only  as- 
serts the  principle  of  former  cases. 
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7.  Canard  t.  7%e  Jltlantic  Insurance  Co.^  1  Petir$*  S.  C.  Rep.y  386. 
(This  is  now  the  leading  decision  on  the  subject,  The  case  was  argued 
by  Mr.  Ingersoll  and  Mr.  Wirt  for  the  plaintiff  in  error,  and  Mr.  Binney 
and  Mr.  Webster  for  the  defendants,  and  the  opinion  of  the  court  pro- 
nounced by  Mr.  Justice  Story,  after  a  review  of  all  the  preceding  cases.) 
The  question  was,  whether  the  priority  of  the  United  States,  upon  an  in* 
solvent  estate,  would  have  the  effect  to  divest  the  lien  acquired  by  a  lender 
npon  respondentia,  entered  into  after  the  borrower  had  become  large- 
ly indebted  to  the  United  States,  but  before  any  notorious  or  legal  act  of 
insolvency  committed.  And  it  was  decided,  that  the  priority  of  the 
United  States  will  not  divest  a  specific  lien,  attached  to  anything,  whether 
it  be  accompanied  with  possession  or  not. 

The  priority,  as  limited  and  established  in  favor  of  the  United  StateSi 
is  not  a  right  which  supersedes  and  overrules  the  assignment  of  the  debtor, 
as  to  the  property  which  the  United  States  may  afterwards  elect  to  take 
in  execution,  so  as  to  prevent  its  passing,  by  virtue  of  such  assignment^ 
to  the  assignees  i  but  it  is  a  mere  priority  of  payment,  out  of  the  general 
funds  of  the  debtor  in  the  hands  of  the  assignees  ;  and  the  assignees  are 
rendered  personally  liable  if  they  omit  to  discharge  the  debt  of  the  Uni- 
ted States. 

Mere  inability  of  the  debtor  to  pay  his  debts,  is  not  an  insolvency 
within  the  statute,  but  it  must  be  manifested  in  one  of  the  three  modes 
pointed  out  in  the  explanatory  clause  of  the  section :  consequently  the 
respondentia  lien  prevailed. 

8.  Harris  v.  DenniCy  3  Pttera*  S.  C.  Rep.^  292.  In  this  case  it  was 
decided  that  the  United  States  have  no  general  lien  on  merchandise,  the 
property  of  the  importer,  for  duties  due  by  him  on  former  importations* 
The  only  effect  of  the  first  provision  in  the  sixty-second  section  of  the  Act  of 
1799,  cA.  128,  is,  that  the  delinquent  debtor  is  denied  at  the  custom-house 
further  credit  for  duties,  until  his  unsatisfied  bonds  are  paid.  He  is  com- 
pellable to  pay  the  duties  in  cash,  and  upon  such  payment  he  is  entitled 
to  the  delivery  of  the  goods  imported. 

9.  Harris  v.  D'Wolf,  4  Peters'  S.  C.  Rep.,  147.  The  case  of  Coii- 
ard  V.  Atlantic  Ins,  Co.,  I  Peters'  S.  C  Rep,^  386,  taken  notice  of  and 
affirmed. 

10.  Canard  V,  Jficholl,^  Peters^  S.  C.  Rep,j29U  The  principles 
decided  in  the  case  of  Conard  v.  The  Atlantic  Ins,  Co,,  again  reviewed  and 
confirmed. 

11.  Hunter  v.  The  United  States,  5  Peters'  S.  C.  Rep.,  172.  Decided, 
that  the  same  right  of  priority,  which  belongs  to  the  govemment^^ttaches 
to  the  claim  of  an  individual,  who,  as  surety,  has  paid  money  to  the  gov- 
ernment. 

12.  United  Stales  v.  The  State  Bank  of  Jforth  Carolina,  6  Pelers'  S. 
C.  Rep.y  29.  Decided  that  the  priority  of  the  United  States  extends,  as  well 
to  debts  by  bonds  for  duties  which  are  payable  after  the  insolvency  or 
decease  of  the.  obligor,  as  to  those  actually  due  at  the  period  thereof. 

13.  United  States  v.  Hack  et  al.,  8  Peters'  S.  C.  Rep.,  271,  where 
it  was  held  that  the  priority  of  the  United  States  does  not  extend  so  as  to 
take  the  property  of  a  partner  from  partnership  effects,  to  pay  a  separate 
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debt,  dae  by  such  partner  to  the  Doited  States^  when  the  partnership  ef- 
fects are  not  sufficient  to  satisfy  the  partnership  debts. 

14.  Fidd  et  al.  r.  The  United  StateSy  9  Peters'  S.  C.  Rep.^  382.  In 
this  case  the  United  States  obtained  judgments  in  suits,  instituted  on  bonds 
fbr  the  payment  of  duties,  in  the  district  court  for  the  district  of  Louisiana* 
Before  the  judgments,  the  debtor  of  the  United  States  had  become  insol- 
vent, and  his  property,  under  the  insolvent  laws  of  Louisiana,  had  passed 
into  the  hands  of  syndics  for  distribution  among  his  creditors,  according 
to  their  respective  priorities,  a:nd  the  syndics  sold  the  property,  part  for 
cash  and  part  on  credits  of  one,  two  and  three  years.  The  whole  proceeds 
exceeded  $4>0,0(K).  There  were  several  mortgages  upon  difierent  houses, 
lots,  &c.,  to  the  amount  of  $27,000,  and  when  all  the  notes  taken  by  the 
syndics  were  paid,  there  would  be  sufficient  to  discharge  these  mortgages, 
and  all  the  debts  due  to  the  United  States.  A  large  amount  of  the  pro- 
ceeds was  not  to  be  received  by  the  syndics  until  after  this  suit  was  com- 
menced against  them,  and  judgment  obtained  in  favor  of  the  United  States. 
One  moiety,  being  one  moiety  of  the  amount  of  sales,  being  payable  after 
the  suit  was  commenced  against  the  syndics,  and  the  other  after  judgment 
was  rendered  against  them.  The  court  held  :  that  the  syndics  were  not 
liable  to  the  United  States  for  the  debts  due  to  them,  unless  funds  had 
actually  come  to  their  hands.  As  one  moiety  of  the  notes  was  not  paid 
att  the  time,  judgment  was  rendered  against  them  :  it  does  not  judicially 
appear  that  they  had  funds  upon  which  the  United  States  were  entitled  to 
judgment.  If  the  remaining  moiety  has  since  been  paid,  the  United  States 
will  then  have  a  legal  claim  thereon  for  their  debts. 

15.  Sreni  et  al.  v.  The  Bank  of  Washingtony  10  Peters*  S.  C.  Rep.^ 
596.  In  this  case  the  priority  of  the  United  States  was  held  not  to  ex- 
tend so  as  to  aflect  the  power  of  an  incorporated  bank,  on  the  stock  held 
by  one  indebted  to  the  bank,  when,  by  the  charter  of  the  bank,  it  is  pro- 
vided that  no  transfer  of  the  stock  of  any  one  indebted  to  the  bank  shall 
be  made,  before  the  debt  due  by  the  stockholder  of  the  bank  shall  be  paid. 

16.  Beaston  v.  Farmers'  Bank  of  Delawarey  12  Peters'  S,  C,  Rep.^ 
t02,  decided  that  corporations  are  persons  within  the  Act  of  1797, 
dnd  the  priority  of  the  United  Stdtes  exists  as  to  debts  due  by  them  to  the 
United  States.  All  debtors  to  the  United  States,  whatever  their  charac- 
ter, and  by  whatever  mode  bound,  may  be  fairly  included  within  the  lan- 
guage of  the  fifth  section  of  the  Act  of  Congress.  And  it  is  manifest  that 
Congress  intended  to  give  priority  of  payment  to  the  United  States,  over 
all  other  creditors,  in  the  cases  therein  stated.  It  therefore  lies  upoa 
those  who  claim  exemption  from  the  operation  of  the  statute,  to  H^how 
that  they  are  not  within  its  provisions. 

The  priority  of  the  United  States  does  not  extend  to  the  real  estate, 
or  the  proceeds  of  the  real  estate  belonging  to  or  vested  in  the  heir.^- 
WcUkins  v.  Otis,  2  Pick.  Rep.y  102. 

The  priority  does  not  attach  as  against  the  heir,  but  only  when  the 
real  estate,  or  the  proceeds  thereof,  passes  to  or  is  vested  by  law  in  the 
hands  of  an  assignee  of  an  insolvent,  or  his  executors  or  administrators* 
— United  States  v.  Crookshanky  1  Edw.  CL  Rep.y  233. 
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.  3..  What  is, the  g^peral  rule  of  nations  upon  the  right  of  priority  of 
payment  T  . 

It  is  believed  that  most  governments  of  mp<Ien|  times  have  reserv^^ 
to  themselves  the  right  of  a  fiscjal  lien.  The  government  was  a  privileged 
creditor  und^r  the  Kpipa/i  law,  and  entitled  to  a  priority  of  paym.eixt  of 
debts.  The  ces^'o  banorum  was  made  subject  to  this  priority.  This'i^ 
generally  the  case  in  all  modern  insolvent  and  bankruypt  laws.  In  £i^ 
land,  the  King's  claim  is  preferred  before  that  of  the  subject,  provided  t)ia 
King's  process  was  comm^enced  before  the  sobject  had  obtained  judgment. 
— Stai.  Ben.  ^^//*9  ^'^«  39.  Quando  jus  Domim  Rtgx$  ^  subdiii  insim^f 
concurrunt^  jus  regis  prceferri  debet. — QuickCs  Case^  9  Coke^fol,  129 

The  priority  of  the  different  states  of  the  Union  rests  entirely  u|)on 
statute  ;  and  the  common  law  gives  no  preference  over  other  creditors. 
—The  State  v.  Harris,  2  Bailey's  S,  C.  Rep.,  598.     1  Kent's  Com.  247 

OF  JDDICIA14  LIEN. 

I.  What  right  is  conferred  by  general  lieo^  by  judgment  1 

It  is  not  understood  that  a  general  lien,  by  judgment,  constitutes,  per 
ttj  a  property  or  right  in  the  land  itself  |  it  only  confers  »  right  to  levy  on 
the  same,  to  the  exjcluaion  of  other  adverse  interests  subsequent  to  the  judg- 
ment ;  and  when  the  levy  is  actually  made  on  the  same,  the  title  of  thii 
eredilop  relates  back  to  the  time  of  the  judgment,  so  as  ta  eut  out  inter- 
mediate inoumbmneers.  But  sahject  to  this,  the  debtor  has  full  power  to 
seU  his  land.— Conord  v.  TAe  Atlantic  b^suranct  Co^  1  P^lmtsl  &.  C.  Rep^ 

Wbefve  a  creditor  has  obtained  a  lien  upon  real  aetata,  by  judgment 
ttlaw,  i€  h^  Bi^bsequently  bring  an  action  of  debt  upoa  that  judgment  and  ra« 
covers  a  new  judgment,  he  will  lose  his  first  mn^-^Punhf  y*  Iknfle^h 
Paige's  Rep.,  558. 

Tbcce.'isito  Ken  on  penKoal.  estate,  avtodiird  peiaonsi  until  a  Jkn 
facias  has  been  delivered  to  the  sheriff — J<mes  v.  Jones,  1  Bland  Rep^ 
448. 

Taking  thebody  ttk  exeeution  is  a  discharge  of  the  ju^hfMenty  except 
u^ere  otherwise  provided  by  statute,  and  an  imprisonment' of  the  person 
mast  be  a  suspension  of  the  lien.  The  deA^ndant  would  have  a  right  to 
sell  his  property,  either  real  6r  personal,  and  the  exeeutien  allowed  by  the 
statute  to  be  taken  out  after  the  discharge  against  his  property,  cannot 
claim  priority  to  any  lien  created  or  right  acquired  by  others  during  the 
imprisonment  of  the  defendant.^Jaefa^  y.  Benedia^  IS"  JoAfW.  Rep.,  553. 

LIEN  BY  EXPRESS  CONTRACT  AND   BY 
OMIHATION  OF  LAW. 

1.  What  is  the  general  rule  as  to  the  Henofian  atteraey  % 
It  is  a  general  principle,  that  an  attorney  has  a  lien  for  his  servicea 
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and  expenses,  op  the  papers  and  the  secarities  in  his  hands,  of  which  hm 
may  avail  himself  in  an  action  of  trover ;  and  that  he  is  answerahle  to  him 
in  account,  only  for  the  hahmce  of  the  avails  when  collected. 

The  lien  of  an  attorney  npon  a  judgment  which  has  heen  recovered 
hy  his  industry,  and  at  his  expense,  for  his  fees  and  advances,  is  founded 
on  strong  equity  and  justice,  and  recognized  very  generally,  wherever  the 
common  law  is  known. — Shapley  v.  Belhwtj  4  J\r.  H*  Rep.^  347.  Martim 
T.  Hawks  J  15  Johns.  Rep.y  405.  Barker  v.  CooA:,  11  Mass.  Rtp.t  236. 
Dunkleev,  Locke^  13  Mass.  R^.y  525.  Grant  v.  HazdHne^  2  JV*.  H.  Rep.^ 
541.    Read  v.  Dupptr^  6  Term  R^.^  361.     Randall  v.  Fvller^  Ibid^  456. 

2.  How  are  liens  divided  1 
Into  general  and  special  liens. 

3.  What  is  a  general  lien  1 

It  is  the  r^ht  to  retain  the  property  of  another  for  a  ge^neral  balance 
of  accounts.  This  species  of  lien  is  strictly  taken. — 2  Rentes  Com^  634. 
Green  v.  Farmery  4  Burr^  2221. 

And  it  requires  strong  evidence  of  a  settled  and  uniform  usage,  or  of 
a  particular  mode  of  dealing  between  the  parties,  to  establish  it. — Bush* 
forth  V.  Hadfield,  6  Easfs  Rep.,  519.  7  Easel's  Rip.^  224.  Bleaden  t. 
Mancocky  4  Car,  if  Payne^s  iSep.,  152.     ^Keni's  Com.^  636. 

An  agreement  entered  into  by  a  number  of  dyers,  &c.,  at  a  public 
meeting,  that  they  would  not  receive  any  more  goods  to  be  dyed,  4tc.,  but 
on  condition  that  they  should  respectively  have  a  lien  on  those  goods  for 
their  general  balance,  is  good  in  law ;  and  any  one,  who  after  notice  of 
it,  delivers  goods  to  either  of  those  persons,  must  be  taken  to  have  assent- 
ed to  those  terms.  Kirknum  ei  al.  v.  Shawcross^  6  Term  Rip.^  14.  For 
special  lien,  see  •^genij  tit.  Lien. 

4.  What  is  the  mle  of  the  common  law  as  to- the  lien  of  the  vendor  upon 
lands  sold  % 

The  rule  is,  that  both  the  vendor  and  the  vendee  have  mutual  liens ; 
the  former  for  the  purchase  money  due,  and  the  latter  for  what  he 
has  paid,  in  case  it  is  to  be  restored  to  him. — Farmer  v.  Samuel,  4  Liti^ 
190.  Newman  v.  Machin,  5  Haiyd.  Rep.,  241.  M^Campbell  v.  JPCamp* 
bell,  5  Litt.  Rep.,  94.  Brawn  v.  East,  5  Man.  Rep.^  408.  Frink  t. 
M*cKt<m,  4  J.  J.  Marsh.  R^.,  169. 

The  vendor  has  a  lien  on  the  estate  sold,  so  long  as  it  remains  in  the 
hands  of  the  vendee,  unless  the  circumstances  of  the  case  show  that  such 
lien  was  not  intended  to  be  reserved. — Stafford  v.  Van  Rensselaer,  9 
Cowen^s  Rep.y  316.    Gilman  v.  Brown,  1  Mason^s  Rep.,  212. 

By  the  civil  law,  the  French  law,  and  the  law  of  Louisiana,  the  vendor 
of  personal  property  has  this  privilege;  and  it  is  not  destroyed  by  taking  a 
promissory  note,  bond,  or  other  acknowledgment  from  the  buyer. — Domat, 
b  4^  tit.  5,  sec.  2.  Duranton,  des  Priv.  et  des  Hypoth^  lAv.  3,  tit.  18,  sec. 
f     Vb.  119     127.     Thayer  v.  Goodall,  4  Lou.  Rep.^  222.      Terry  y.  Terry 
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flf  of.,  10  Lou.  Rq^.y  68.  Civil  CodeofLau^  art,  3194.  The  assigQor  of 
a  term  for  years,  has,  in  equity,  no  lien  upon  the  land  for  the  moftey 
agreed  to  be  paid,  as  the  consideration  of  the  assignmeiit. — Jfarfleei  v. 
Cotton^  1  Dev.  Eq.  Rep.^  334. 

Bat  the  assignment  of  a  note  gives  the  assignee  a  lien  on  an  estate 
eonveyed  in  trust  to  secure  the  payment,  which  cannot  be  affected  by  neg- 
ligence in  prosecuting  an  action  at  law. — McLananan  v.  Chambers^  1  Jlfo^i- 
rot  Rtp,^  44. 

5.  What  is  the  effect  of  an  assignment  on  a  deed  of  conveyance  ex- 
pressed to  be  to  secure  a  sum  of  money  1 

It  creates  a  lien  in  equity. — ^shcraft  y.  BrownJUld^  7  Monroe^s  R^.^ 
128. 

A  sait  in  equity  to  set  aside  a  fraudulent  deed,  and  to  have  the  land 
sold,  gives  the  complainaivt  a  lien  on  the  land,  which  is  not  defeated  by 
a  bond  fide  sale,  to  creditors,  or  under  an  execution  on  the  judgment  of 
another  ereditor. — Scoii  v.  Coleman^  5  Monroe  Rtp.^  74.  Scott  v.  McMel* 
Itn,  1  Liit.y  302.     Purdy  v.  Doyle,  1  Paiges  Rep,^  558. 

A  written  acknowledgment  by  an  executor  of  a  trust  created  by  pa* 
roi  was  held  to  be  a  lien  upon  the  estate  of  the  testator,  conveyed  by  the 
execator  or  trustee  to  a  voluntary  purchaser  with  notice. — Rutledge's  Adm. 
T.  Smith's,  1  M'Cor^s  Ch.  Rep.^  119. 

The  court,  under  special  circumstances,  decreed  that  the  defendant 
shonld  have  a  lien  in  the  nature  of  mortgage,  on  complainant's  house, 
for  a  balance  of  account  to  be  reported  by  a  master .-^CarmtcAoe/  v»  jJbroF 
hamsj  1  Dessau,  Rep,^  114. 

6.  What  is  the  effect  as  to  a  lien,  where  deeds  are  deposited  for  the 
purpose  of  giving  credit  1  , 

The  person  with  whom  they  were  deposited  has  no  lien  upon  them 
for  what  is  doe  to  him  in  respect  of  monies  previously  advanced. — Mount-' 
ford  T.  Scott,  Turn,  ir  Russ.^  274.  Orenham  v.  Esdcde^  2  Young  Sr  Jer,^ 
493. 

On  a  bill  of  foreclosure,  and  a  decree  in  mortgagor's  lifetime,  the 
cosu  are  a  lien  on  the  property  mortgaged. — Jfethervillt  v.  Benndt^  2 
Molh,  457. 

Where  an  incumbrancer  negligently  leaves  title  deeds  in  the  gran- 
tor's possession,  a  lien  may  be  obtained  upon  them  by  the  grantor's  de« 
hvering  them  to  a  solicitor. — Bernard  v.  Drattght^  1  MoIL^  38. 

7.  What  is  the  effect  of  an  order  to  pay  a  debt  out  of  a  particular  fund  t 

It  is  an  equitable  assignment  pro  tanto^  and  gives  the  creditor  who 
receives  the  order,  a  specific  equitable  lien  upon  such  fund. — Brodley  ▼. 
Root,  5  Paige,  632. 

Where  a  voluntary  assignment  was  executed,  and  a  portion  of  the  as* 
signed  property  was  placed  by  the  assignee  in  the  hands  o?  an  auctioneer 
to  be  sold,  who  sold  the  same  and  received  the  proceeds  thereof;  and  tfab 
assignment  was  subsequently  declared  v  >id,  and  a  receiver  appointed  to 
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take  charge  of  the  assigned  property.  li  was  Md,  that  the  aactioneer  had 
Bc^ien  upon  the  proceeds  of  the  goods,  but  was  bound  to  pay  over  the 
same  to  the  receiver  for  the  benefit  of  the  creditors  of  the  assignor. — 
HoTU  Y,  Henriquez^  13  Wendell  Rep.y  240.  Oxenham  v.  Esdale^  2  Young 
4"  /«r.,  493.     Tunno  v.  Btthune^  1  Dessau.  Rep,^  285. 

An  accountant  who  has  been  employed  in  a  bankruptcy,  has  no  lien 
on  the  bankrupt's  certificate  for  the  payment  of  his  costs. — 1  Russ^  Sf 
Mylne^  330. 

8.  What  is  the  rule  in  equity,  where  one  has  a  lien  on  two  funds,  and 
another  has  a  posterior  lien  upon  only  one  of  themi 

That  the  one  havinff  both,  liens  will  be  compelled  first  to  exhaust  the 
subject  of  his  exclusive  lien,  and  will  be  permitted  to  resort  to  the  other 
only  for  the  deficiency .^--Pio^  v.  St  Clair s  Heirs^  G  Hum,  Rep^  238. 

If  three  persons  mortgage  their  joint  property  to  indemnify  the 
drawer  of  bills  of  exchange,  drawn  for  their  accommodation,  in  case  of 
protest,  and  if  each  of  the  mortgagees  agrees  te  take  up  a  third  part  of 
the  bills  upon  their  return  under  protest,  and  if  two  of  them  neglect  to 
take  up  their  thirds,  whereby  the  other  mortgagor  is  obliged  to  take  up 
the  whole  of  the  bills,  in  consequence  of  which  he  requests  the  drawer 
not  to  release  the  mortga^^e,  but  to  hold  it  for  his  benefit,  a  liea  in  equity 
is  thereby  created  upon  the  mortgaged  property  to  the  amount  of  two- 
thirds  of  the  bills,  in  favor  of  the  mortgagor  who  took  up  the  whole. — 
Pian  V.  Law^  9  Cranch^  458.  Foncraft  v.  Wood^  4  Russ,^  487.  Clark  t. 
Jiiaurqn,  3  Padge^s  Rep,^  373.    Read  v.  Simmons^  1  Dtssau.  Rtp.y  552. 

9.  How  are  liens  extinguished  \ 

One  having  a  right  of  lien,  may  relinquish  it  by  his  consent,  or  waive 
it.  A  factor  loses  his  lien  by  voluntarily  parting  with  the  possession  of 
the  goods,  as  by  pledging  them  for  his  own  debt,  or  suflering  them  to  be 
attached ;  in  either  case  the  owner  may  trace  and  recover  t£em. — HoUy 
V.  Muggeford^  8  Pick.  Rep^  73. 

A  right  of  lien  has  never  been  carried  further  than  while  the  goods 
remain  in  possession  of  the  party  claimi^^  it. — Sweet  v.  Lyon^  1  East^s 
Rep.^  4.  And  if  the  vendor  deliver  unconditionally,  the  goods  sold,  the 
lien  is  gone. — Owenson  v.  Morse^  1  Term  Rep,^  64. 

But  parting  with  part  of  the  goods  will  not  destroy  the  lien  upon  the 
remainder. — Johnson  v.  Johnson^  3  Maule  4r  Stlw,^  267.  Hanssn.  v.  Maypr^ 
6  East's  Rep.^  622. 

Or  parting  with  them  on  condition,  and  if  the  condition  is  not  per* 
(oTm^L^^Knight  v.  Hopper^  Skin,  Rep.^  647.     12  PetersdorfPa  Jib.^  286. 

Where  a  broker  tortiously  pledges  goods  on  which  he  has  a  lien,  the 
Ken  is  extinguished. — McCombie  v.  Davis,  7  Easfs  Rep,,  7.  But  net 
where  he  pledges  them  to  a  third  person,  informing  him  of  the  nature  of 
his  possession  and  bis  lien. — Linlock  v.  Craig,  3  Term  Rep,,  119.  Hun^^ 
ton  v.  Prinsep^  10  East's  Rip.,  378.  The  lien  is  gone  where  the  party 
takes  negotiable  security. — Horncastle  v.  Farran,  3  Barn,  if  Aid,,  497. 

S.  advanced  money  for  B.,  and  took  a  horse  in  security,  and  after- 
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warcft  boitght  a  debt  against  B.  6.  afterwarder  paid  S.  the  motiey  ad- 
Tanced,  ana  demanded  the  horse,  which  was  r«fused,  unless  the  amount 
of  the  debt  purehased  was  also  paid.  Held  that  S.  could  not  retain  the 
horse  for  the  latter  sum. — Ball  v.  Stanly^  5  Yerg^^s  Rep.,  199. 

If  a  person  holding  a  lien,  or  having  a  legal  title  to  real  property^ 
stand  by  and  see  that  property  mortgaged  or  sold,  and  not  assert  his  right, 
or  warn  the  mortgagee  or  purchaser,  he  is  in  equity  considered  as  waiv* 
inghis  lien. — Mosley  v.  Garretty  1  /.  J,  Marsh,  Rtp,,  215. 

A  lien  is  a  personal  right,  and  cannot  be  assigned. — Daubigny  v* 
Duval,  5  Term  Hep.,  608. 

A  purchaser  for  a  valuable  consideration  and  without  notice,  will  re* 
tain  against  an  equitable  lien. — Lampiere  v.  Pasley^  2  Term  Rtp,y  4^4. 
Bravon  v.  Heathcoiey  1  Mk,  Rep,,  160. 


LIMTTATIONS-STATUTE  OF. 

1.  In  what  have  limitations  their  origin  1 

They  are  the  creatures  of  the  statute  laws ;  for,  by  the -common  law, 
there  is  no  limitation  as  to  the  time  for  commencing  ^uits* — The  position 
of  Bracton,  that  ^omnes  actumes  in  tKundo  infrh  certa  tempora  limita^ 
iUmem  habenty^  Coke  says,  admits  of  several  exceptions ;  and  he  adds 
diat  limitations  of  actions  was  by  force  of  divers  acts  of  parliament.  And 
this  is  the  settled  doctrine,  both  in  England  and  this  country. — Wall  v. 
R6bson^  2  JVbfr  Sr  McCord's  Rep.,  499.  Wilcox  v.  Fiich,  20  Johns.  Rep., 
475.  The  People  v.  Gilbert,  18  Johns.  Rep.,  227.  Co.  Litt.,  115.  3' 
Black.  Com.,  188. 

Prescription  ia  a  thing  of  policy  growing  out  of  the  experience  of  its- 
necessity  ;  and  the  time  after  which  suits  shall  be  barred,  has  been  from- 
a  remote  antiquity  fixed  by  every  nation,  in  virtue  of  that  sovereignty  by 
which  it  exercises  its  legislation  for  all  persons  and  property  within  its 
jurisdiction. — Mf^Elmoyfe  v.  Cohen^s  Jldm.,  13  Peters*  S,  C.  Rep.,  312 

AS  TO  REAL  AND  MIXED  ACTIONS. 

1.  What  character  of  possession  is  necessary  to  vest  a  right  by  lim- 
itation \ 

It  must  be  actual,  exclusive  and  adverse.  And  where  the  possession 
is  equivocal,  recourse  may  be  had  to  the  acts  and  declarations  of  the  pos* 
sessor  to  ascertain  quo  anifHo  the  possession  was  held. — Cooper  v.  Smith, 
9  Serg.  ic  Rowley  26.  McCoy  ▼.  Dick,  5  lb.,  254.  Little  v.  Heaion,  2 
Li,  Raymd^  750.  Keen  r.  Dearborn,  8  East^s  Rep.,  248.  WUson  v. 
WaMns,  3  Peters*  S.  G.  Rep,,  51.  Henderson  et  ux,  v.  Griffin, -6  Peters*  S. 
C.  R^^  151.     Piatt  Y.  Vatier,  9  Peters*  S,  C.  Rep.,  405. 

S.  How  are  the  statutes  of  limitations  considered  in  equity  t 
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Statutes  of  limitations  are  applied  in  equity  in  all  cases  where  at  law 
they  might  be  applied.  At  law,  to  make  the  statute  a  bar,  there  must  be 
an  adverse  possession,  and  by  analogy  of  equity  in  a  similar  case,  will 
hold  the  statute  to  be  a  good  bar. — Couhon  v.  Walton^  9  Peters^  S.  C. 
Rep,^  62.  Hawley  v.  Cramer^  4  Cowen^s  Rqf.y  118.  Reed  v.  Bullock^ 
Lin,  Set,  Ca8,y  511.  Hinton  v.  jPox,  3  Liu.  Rep,^  381.  Armstrong  y. 
Campbell^  3  Yerger^s  Rqt.j  201.    Smith  v.  Carney^  1  Liit.  R^.y  296. 

Chancery  has  adopted  the  limitation  as  a  general  rule  of  decision.— 
JBreckenridge  v.  Churchill^  $  J.  /.  Marsh.^  15.  Frame  v.  Kinney^  2  «^.  K. 
Mar8h,y  1^.  Tliampsan  y.  Blair^  3  Murp.^  583.  Perkins  y.  Hay3y  CooVm 
Rep.y  170.  Harrison  v.  Harrison^  1  Co/r*  JZcp.,  419.  Kinney's  Exrs,  v. 
McClurej  1  Rand,  |{ep.,  248.  Xeu^u  ▼.  Bacons  3  ^Tm.  ^  Munf.^  89. 
Elmendorf  v.  Taylor^  10  Wheaiony  176.  Poy/e  v.  Rawandy  3  Dessau^ 
/2ep.,  555.  Irigon  t.  Henderson^  1  Bland^s  Kep.y  273.  Boon  v.  Chiles^ 
10  Pe/m'  5.  C.  i^ep.,  117.    BonA:  F.  5.  v.  Danie/*,  12  /*.,  32. 

And  in  a  case  in  which  clear  adverse  possession  of  the  real  estate  in 
controversy,  without  any  acknowledgment  of  a  trust  in  any  one,  and  no 
circumstances  to  be  shown  to  overcome  the  decisive  influence  of  this  ad- 
verse possession,  the  court  held,  that  according  to  the  established  doctrine 
in  courts  of  equity,  independent  of  any  l^islative  limitation,  it  would  not 
entertain  so  stale  a  demand. — PiaU  v.  Vatiety  9  Peters*  S.  C.  R^^  405. 
Hovenden  v.  Jlnnesly^  2  ScL  ^  Lrfuy  637.  Smith  v.  Clayy  3  Bro.  Ck. 
Rep,y  640.  Cholfnondeley  v.  Clintony  2  Jac.  ^  Wakery  1.  Beckfard  v. 
Wadsy  17  Ves.y  86.  Barney  v.  Ridgardy  1  Cox  Cas.y  145.  Blannerhasset 
y.  Dayy  1  Ball  Sf  Beatt.  Rep.,  104.  Hardy  v.  Reevesy  4  Fes.,  479.  i^or- 
rington  v.  Smithy  1  Bro.  CA.  Cos.,  95.  Deamche  v.  Sanfatierey  3  Johns* 
Ch.  Rep,y  190.  JTane  v.  Bloodgoody  7  Johns.  Ch.  Rep.y  93.  PrevoU  v. 
Crrofir,  6  Wheatony  481.  iJ%As  v.  Edwards y  9  ^AeoTon,  489.  Willison 
y.  Maihewsy  $  Peters'  ;Sf.  C.  jft^.,  4.  JIfil/er  v.  Mclntyre^  6  Peters'  iS.  C 
jRep.,  61.  • 

3,  What  facts  are  sufficient  to  constitute  an  available  adverse  possea- 
sion  1 

• 

It  is  well  settled,  that  to  constitute  an  adverse  possession  there  need 
not  be  a  fence,  a  building  or  other  improvement  made  l  it  suffices  for 
this  purpose  that  visible  notorious  acts  were  exercised  over  the  premiaea 
in  controversy. 

An  entry  by  one  on  the  land  of  another,  is  or  is  not  an  ouster  of  the 
legal  possession  arising  from  the  tiller,  according  to  the  intention .  with 
which  it  is  done.  If  made  under  color  of  right,  it  is  an  ouster ;  otherwise 
it  is  a  mere  trespass.  In  legal  language  the  intention  guides  the  entry 
and  fixes  its  character. — Swing  v.  Bumeit,  11  Peters*  S.  C.  Rep,y  41. 

Canal  digging  and  felling  trves  are  not  such  acts  of  possession  as 
may  be  the.  basis  of  prescription. — Macarty  jr.  Fouchety  12  Mar.  Lou, 
Rep  yU. 

An  order  to  record  a  will,  will  enable  a  party  to  plead  prescription 
under  it— C/orA's  heirs  v.  Barnham^s  heirsy  4  ^.  S.  Mar.  Lou.  R^.  411. 
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Neither  ictual  occupation  nor  cultivation  is  necessary  to  constitute 
actual  possession,  when  the  property  is  so  situated  as  not  to  admit  of  any 
permanent  useful  improvement,  and  the  continued  claim  of  the  party  has 
been  evidenced  hy  public  acts  of  ownership,  such  as  he  would  exercise 
over  property  which  he  claimed  in  his  own  right,  and  could  not  exercise 
over  property  which  he  did  not  claim, — Emng  v.  Burnett,  11  Peters^  S, 
C.  Repy  41.     Miller  r.  McIrUirt,  6  Peters'^  S,  C.  Rep,y  61. 

W  here  there  has  been  an  entry  on  lands  under  color  of  title  by  deed» 
the  possession  is  deemed  to  extend  to  the  bounds  of  that  deed,  although 
the  actual  settlement  and  improvements  were  on  a  small  parcel  only  of 
the  tract.  In  such  a  case,  where  there  is  no  adverse  possession,  the  law 
construes  the  entry  to  be  co-extensive  with  the  grant  to  the  party,  upon 
the  ground  that  it  is  his  clear  intention  to  assert  such  possession. — EUiot 
V.  Pearly  10  Pders'  S.  C.  Rep.,  144, 

4.  What  is  the  rule  as  to  adverse  possession  between  landlord  and 
tenant  1 

It  IB  a  well  established  prineiple  that  a  tenant  cannot  dispute  his  land* 
lord'-s  title. — Woodward  t.  Brown  et  ai.,  13  PeUr^  S.  C.  Rep.,  1. 

5.  How  is  the  possession  of  an  agent  or  bailee  held  1 

It  is  not  adverse  until  after  demanded. — Lever  v.  Lever,  1  HilPs  Ch.^ 
Rep.,  67.  Coster  v.  Murry,  5  Johns.  Ch.  Rep.,  522.  Pendleton  v.  Phelps^ 
4  Day,  476.  Collier  v.  Poe,  Dev.  Eq.  Rep.,  55.  Hotkey  y.  J^omy,  1  Siw^ 
4*  5ft«.,  568.     Mims  v.  Mims,  3  J.  J.  Marsh.,  106. 

6.  How  is  the  statute  applied  to  cases  of  dower  t 

The  statute  of  limitations  will  protect  a  purchaser  against  a  claim  of 
dower,  but  not  the  heirs. — Boyle  v.  Rowand,  3  Dess,  Rq>,,  555. 

7.  What  is  the  rule  as  to  trustees  1 

The  rule  is,  that  where  the  trust  is  created  by  the  act  of  the  parties, 
the  possession  of  the  trustee  is  the  possession  of  the  cestui  que  trust,  and 
no  length  of  such  possession  will  bar ;  but  if  the  trust  be  constituted  by 
the  fraud  of  one  of  the  parties,  or  arises  from  a  decree  of  a  court  of  equity,. 
or  the  like,  the  possession  of  the  trustee  becomes  adverse,  and  the  statute 
of  limitations  will  run  from  the  time  when  the  fraud  was  discovered.— 
Thomson  v.  Blair,  3  Murph.  Rep.,  583. 

The  statute  is  a  bar  to  a  demand  by  one  tenant  in  common  against 
another  tenant  in  common,  for  an  account  further  back  than  six  years.—* 
KantY.  Bloodgood,  1  Johns.  Ch.  R^.,  116.  Lewis  v.  Stafford,  4t  Bibb. 
Rep.,  319. 

Settlers  coming  within  the  purview  of  the  Act  of  Congress  of  the  2d 
of  March,  1805,  may  prescribe  from  the  day  that  they  were  embraced  by 
the  dispositions  of  that  law. — King  et  al.  v.  Martin,  5  MarHrCs  Lou.  Rep.^ 

m. 
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8.  What  8  the  rule  as  to  tacking  possesaions  ao  aa  to  raiae  a  pTeBcri[h 
tioa  1 

•  «^ . 

In  order  that  the  possessor  may  unite  the  possession  of  his  predece^ 

aor  with  his  own,  that  of  the  latter  must  have  heen  :  first,  in  good  faith 
and  under  color  of  title  i  secondly,  it  must  he  continued  and  without  in- 
terruption ;  and  thirdly,  it  must  be  that  which  the  possessor  had  at  the 
moment  of  tradition. — Innis  y.  Miller  et  al,^  10  Martinis  Lou.  i^p.,  289. 
Miller  V.  Mclntire,  6  Peters'  S.  C.  22^.,  61.  Grem  v.  Lessee  of  J^eaJ,  6 
Peters'  S.  C.  l?ep.,  291. 


OF  PERSONAL  ACTIONS. 

1.  What  is  the  rule  as  to  a  bond  1 

tf  no  payment  be  made  on  a  bond  in  twenty  years,  payment  is  pre 
aumed  ;  and,  if  other  circumstances  are  added,  eyen  a  less  time  may  be 
6ufilci«nt.  And  such  a  presumption  is  allowed  in  equity  as  well  as  at  law. 
— Brewion  y.  Cannon^  1  Baif-s  /{^.,  482.  Mease  y.  Stq^hen^  Cox'^  '^9>-y 
434.  Dunlap  v.  Ball^  2  Cranch^  183.  Cottle  y.  Payne^  3  Day's  Rep.,  289. 
Lynde  y  Dennissqn,  3  €(mn.  Jiep.,  387.  1  Terv^  i^ep.,  270.  2  S^a.,  826. 
^Ld.Raymd.y  1370. 

The  statute  of  .limitationa,  with  respect  to  a  particular  offence,  does 
not  extend  to  a  recognizance  taken. — Kingsbury  y.  Phtpps,  2  Roo^s  Rep^ 
857.    StraHon  v.  The  Mvtual  Ass.  Co.j  6  Rand.  Rep.^  22. 

2.  What  is  the  rule  as  to  Bapking  corporationa  t 

The  statute  of  limitations  is  not  applicable  to  demands  on  bank  notes, 
when  the  action  is  against  the  corporation,  because  the  circulation  is 
daily  renewed,  and  because  a  lapse  of  time  is  no  presumption  of  payment. 
But  when  the  action  is  brought  against  the  directors  for  malfeasance  or 
negligence,  it  is  the  same  as  any  other  special  action  on  the  caae.-^ 
Hinsdale  y\  Lamed  et  at:,  16  Mass.  Rep,,  65. 

Corporations,  as  well  as  private  persons,  may  plead  the  statute  of 
limitations  ;  so  also  the  directors  who,  on  the  dissolution  of  a  company, 
are  by  statute  trustees  with  power  to  settle  its  concerns.— J^one  y.  Blood' 
good,  7  Johns.  Ch.  Rep.,  116.  Lewis  y.  Stafford,  4  Bibb.  Jiq^.,  319,  Bank 
of  the  U.  S.  y.  McKenzis,  2  Brock.  Rep,,  393. 

CASES  NOT  BARRED. 

The  proyiso  in  the  7th  sec.  of  the  English  statute,  (and  all  our  statutes 
are  copied  from  it,  or  are  yery  similar),  is  thus  :  ^*  If  any  person,  &c.,  be, 
at  the  time  when  such  cause  of  action  accrued,  within  the  age  of  twenty^ 
one  years, /ems  covert,  non  compos  mentis,  imprisoned  or  beyond  seas,  that 
then  such  person  shall  be  at  liberty  to  bring  the  same  actionsi  so  aa  they 
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1.  What  is  the  general  rale  as  to  trustee  and  cestui  que  trust  7 

Hiat  tlie  «tat«te  does  not  ran. — Overstrm  v.  Bate^  1  /.  /.  MwshM^ 
370.  Pugh^s  heirs ▼.  BilPs  hevrs^  Idemj  40l.  CcsUr  v.  Murray; 5  Johns. 
Ch.  Rep.j  244.  Gist  v.  Coftfo,  2  Dessau.^  53.  Thomas  v.  FTAt^e,  3  Xiftf. 
Jl^p.,  177.     JStopA^  V.  YandU^  3  /Ta^.,  2^1. 

The  statute  of  limitations  does  not  bar  a  technical  trust  created  fay 
contract,  cotitknied,  acknowledged  and  acted  upon  by  the  parties. — Tur- 
fUl  V.  Murr&y^  4  YtrgiTy  104.     Berrien  v.  LenotTy  1  Car.  Law  Rep.y  508. 

Th^se^tnMte  wkidh  sore  the  erentutes  of  the  courts  of  equity,  and  not 
within  the  cognizance  of  a  court  of  law,  are  not  within  the  statute. — WiS' 
ner  r.  Bamety  4  Wash,  C,  C.  Rep,y  631.  Trecothick  v.  .^ustirty  4  Mason^ 
16.  Bryant  v.  PiuktiNy'%  Ifafwood^s  Rep.y  252.  Decouthe  v.  Suvttiery  3 
Johns.  Ch.  Rep.y  216.  Shebly  v.  Shebly,  Cooky  182.  Humerus  Ex.  v. 
Spotstooody  1  Wash,  Rep,y  145.  Warnburzee  v,  Kenedyy  4  Dessau,  Rep.y 
474.  PtTisan  v.  /rey,  1  Tefy.,  291.  Turner  v.  Z)e66//,  2  J.  K.  MarshalJy 
284.  Fan  Rhyn  v.  Vincents  Extrs,y  1  McGord*s  Ch.  Rep.y  314.  Boo^A 
▼.  IrorJ  Warringtohy  4  ^fo.  -Par/.  Caw.,  163.  S/ory  on  Eq.  Pteadingy  sec. 
1^1.  j^oncf  r.  Hopkinsy  1  ScA.  ^  .^r.,  413.  Hovenden  v.  iori  Jjnnesl^y 
2  SfcA.  ♦  Xe/r.,  630.  fif.  5f.  Co.  v.  Wymondsddly  3  P.  FTi//.,  143.  Boone  v. 
CAaa,  10  Per«r*'  S.  C.  Rep.,  177. 

The  statute  does  not  run,  in  case  of  voluntary  conveyances,  void 
agaiBSt  creditors. — Buist  v.  Smithy  2  Dessau.  Rep.y  215. 

The  statute  of  limitations  does  not  run  against  an  equity  founded 
upon  a  subsisting  trust,  nor  against  an  equity  founded  on  a  fraud,  while 
the  person  against  whom  the  equity  is  claimeci,  keeps  the  fraud  concealed 
from  the  party  claiming  the  equity. — Payne  v.  Haihwayy  3  Fermont  Rq)., 
212. 

A  trust  for  the  payment  of  debts,  in  a  will  of  personal  estate,  will 
prevent  the  operation  of  the  statute  of  limitations. --jone^  v.  Scotty  1  Russ. 
*  JUlylne,  255. 

2.  What  is  the  rule  as  to  the  action  of  dower  1 

That  the  statute  of  limitations  is  no  bar  to  a  widow's  claim  for  dow* 
er,  or  for  the  rents  and  profits  thereof. —  Wdls  v.  O^Beafly  2  Gill  4*  Johns*, 
468.  Barnard  et  ux.  v.  Edwardsy  4  New  H.  J?«p.,  107.  J^oore  v.  Frost, 
2  Jfew  H.  Rep.y  126.  '  Windham  v.  Portland,  i  Mass.  R^.,  388.  Meigs 
T.  Dimoeky  6  Conn.  Rep.y  462. 

In  the  English  \hw,  the  wife^s  remedy  by  action  for  her  dower,  is 
■ot  within  the  ordinary  statutes  of  limitation. — Davenport  v.  Wrighty  Dysr, 
224.     Park  on  Dowety  311.       ' 

In  South  Carolina  it  wa9  held,  in  Ramsay  v.  Dozievy  1  Const.  Rep , 
112,  and  in  Boyle  v.  Rowandy  3  Dessau,  Rep.y  555,  that  time  was  a  bar  to 
dower  as  weu  as  to  other  claims.    Ik  New  York,  dower  must  be  de- 
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manded  within  twenty  yem.— 4  Ktnt^s  Camm^  70,  This  is  now  tb« 
rule  in  England.— S/ot.  3—4  Will.  4,  cA.  .27. 

The  statute  of  limitations  does  not  run  in  favor  of  one  tenant  in  com- 
mon against  another,  unless  tliere  has  heen  an  actual  ouster  and  adverse 
possession. — Coleman  ir.  Huchesoriy  3  Bibb.y  209. 

It  will  not  run  in  favor  of  a  purchaser  for  a  valuable  consideration 
who  had  knowledge  of  the  rights  of  the  parties,  nor  where  he  held  as 
tenant  in  common,  and  during  the  minority  of  the  other  party. — Stuctonr, 
Barksdale^  4  Desaau,  Rep^  522. 

The  statute  does  not  bar  a  charge  upon  an  estate. — Kagu  v.  Blood- 
goody  7  Johns.  Ch,  JSfp.,  1 16. 

If  one  of  the  persona  against  whom  a  decree  is  given,  be  an  infant, 
his  infancy  will  prevent  the  statute  of  limitations  from  bafring  those  who 
must  necessarily  join  with  such  infant  in  a  writ  of  error  to  reverse  such 
decree. — Kenedy  v.  Duncan^  Hard.  Rep.^  366. 

3.  How  is  the  statute  applied  to  merchants'  accounts  1 

The  rule  is,  that  open  accounts  between  merchants  and  traders  are 
not  within  the  statute  \  but  merchants'  accpunts  are  barred  by  the  statute 
if  more  than  six  years  have  elapsed  since  the  dealing  ceased  |  and  the 
exception  does  not  extend  to  an  account  stated. — 12  Petersdorffy  230. 

An  account  between  a  principal  and  his  factor  is  not  within  the  act, 
both  being  merchants. — Stiles  v.  Donaldson^  2  Doll.  Rep^^  264.  Moort 
V.  MawrOy  4  Rand,  Rep,y  488. 

The  exception  extends  only  to  the  dealings  between  merchant  and 
merchant,  and  to  accounts  concerning  the  trade  of  merchandise. — Spring 
V.  Graves  Extr^^  6  Peiers^  S.  C.  Rep.y  151. 

The  trade  of  merchandise  which  can  present  an  account  protected 
by  the  exception,  must  not  only  be  between  merchant  and  merchant,  but 
between  the  plaintiff  and  defendant.  The  account — the  business  of  mer- 
chandise which  produces  it — must  be  between  them. — Ibid,  Mandeville 
et  al.  V.  Wilson,  5  Cranch,  15.  Ramchandu  v.  Hammond^  2  Johns.  Rep.^ 
200.     Cosier  et  al,  v.  Murray  et  al.,  5  Johns,  Ch.  Rep.,  522. 

In  North  Carolina,  it  has  been  decided,  that  where  the  account  has 
been  running  from  its  commencement,  the  statute  attaches  only  from  the 
date  of  the  last  item. — McJ^aughton  et  al.  v.  Mrris,  1  Haywd.  Rep.,  216. 
N'ewsome  v.  Peron,  2  Haywd.  Rep.,  242. 

In  Pennsylvania,  the  exception  is  confined  to  mutual  accounts  and 
reciprocal  demands  between  merchants. — Ingham  et  al.  v.  Shepherd^  17 
Serg.  Sf  Rawle,  3T4. 

The  death  of  one  o^  the  parties,  the  account  being  unsettled,  does 
not  change  the  nature  of  the  demand  so  as  to  take  it  out  of  the  exception. 
It  is  proper  for  the  jury  to  determine  the  character  of  the  account,  and 
whether  it  concerns  the  trade  of  mere  bants. — Bass  v.  Bass^  8  Pickering 
Rep,,  187. 

4.  What  will  amount  to  an  account  stated  t 

The  mere  rendering  an  account  does  not  make  it  a  stated  aecoam, 
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biH  if.  tbe  other  p«ly  receives  it, .  ajdmits  the  eorrectbees  of  the  items, 
claims  the  helaece,  or  offers  to  pay  it,  as  it  may  be  in  his  favor  or  against 
him,  then  it  becomes  an  account  stated. — Tolandv*  Sjprague^  12  Pet$ra* 
8.  C.  Rep.^  300. 

5.  What  is  the  construction  of  the  words  ^  beyond  seas,"  in  the  statute 
of  limitations  ? 

The  terms  '^  beyond  seas,"  in  the  proviso,  are  construed  to  mean 
without  the  limits  of  the  state. — Shelby  v.  Grtiv,  11  Wheaton^  361.  Mur- 
ray V.  Baker  J  3  WheatOHy  541.  Thurston  v.  Fishery  9  Sergi»  4*  Rawle's 
Rep^y  288.  Gillespie  v.  Uaimahon^  4  McCord^s  Rep,,  503.  Bank  ofAlexan* 
T.  bytTy  14  Btters^  S.  C.  Rep.^  i4fl. 

The  exception  embraces  all  who  are  out  of  the  state  and  have  no 
property  in  it  liable  to  be  attached,  so  that  the  statute  does  not  bec^in  to 
run  until  either  the  person  or  the  property  is  subject  to  process.  1  ne  re* 
turn  of  a  debtor  into  the  state  must  be  such  a  return  as  would  enable  tbe 
creditor  to  arrest  his  body  as  security  ;  and  a  fraudulent  concealment  pre- 
vents  the  operation,  of  the  statute. — Dwighf  v.  C larky  7  Bibby  515.  Ed^ 
wards  v.  DaviSy  4  Bibb.  Rep,y  211.  White  v.  Bailey,  3  Mass.  Rep.y  271.. 
Bym  V.  Crowmnshiddy  1  Pick.  Rep»y  262.  Fowler  v.  Hunty  10  Johns^ 
Rep.y  464.  Hjfsinger  v.  Balesilly  3  Grill  4*  Johns^  Rep.y  158.  Paterson 
Bank  V.  Ludfowy  6  Hals,  Rep.y  354.  RuggUs  v.  Keder^  3  Johns.  Ch.. 
Rep,,  267. 

Prescription  does  not  run  against  one  who  cannot  sell. — JLyraud  v. 
BcikiiCs  heirsy  19  Mart.  Lou.  Rep-y  471.  Contra  nan  valentem  agere  non 
currii  pmscriptio. 

Prescription  does  not  run  against  him  who  cannot  sue. — Hernandez 
V.  Montgomery,  14  Mart.  Lou,  i^.,  422.  Pothiety  Traiti  des  Obligationsy 
645.  Id.  Traiti  de  Prescrtp.y  nos.  22, 23, 8  Cranchy  84.  Morgan  v.  Robin- 
tony  12  Maart.  Lou.  Rep.y  76. 

Prescription  is  never  pleadable  to  a  claim  for  freedom.— i)6/pA»ift€  v. 
DevezCy  14  Mart*  Lou.  Rep.y  650. 


WHEN  THE  STATUTE  BEGINS  TO  RUN,  AND  HOW 
AFFECTED  BY  SUBSEQUENT  DISABILITIES. 

1*  What  is  the  general  rule  as  to  when  the  statute  begins  to  run  % 

That  it  begins  to  nm  from,  the  happening  of  tb^  contingency  upon 
which  it  depends. — Fenton  v.  ImblerSy  iBlk.  Rep.,  354. 

It  cannot  be  pleaded  while  an3^hing  is  to  be  done  on  request  and  no 
request  has  been  made. — Webb  v,  Martin^  1  Lev.y  4.  Collins  v.  Benningy 
1  Mod.  Rep.y  44.  It  cannot  be  pleaded  to  an  executory  promise. — Buckle 
V.  Moorty     Mod.  Rep.y  89. 

In  an  action  for  a  breach  of  duty,  the  statute  runs  from  the  negli- 
gence.— BaUley  t.  Faulknery  3  Bam.  4*  Ald.y  288.  Howell  r.  Youngy  5 
Bam.  4*  Cresw.y  259.  Brown  v.  Howardy  4  Moore,  508.  Granger  v. 
George,  7  Dow.  4*  Ky.,  729. 

16 
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Wages  are  ealenlated  from  the  time  of  the  serviee,  and  not  from  the 
time  of  the  contract. — Etoer  t.  Jones,  6  Mod.  Rep.,  26.  Cowper  y.  (rod' 
mond^  9  Bing.  Rep^  748. 

2.  When  does  the  statute  commence  to  run  in  faror  of  a  aherifil  in  an 
action  for  not  duly  retumiog  a  writ  1 

From  the  return  of  the  writ  into  the  clerk's  office. — Miller  y,  ^dams^ 
16  Mass^  Rep,y  456. 

Where  the  statute  provides  that  actions  against  sherifiii  for  the  mis- 
conduct of  their  deputies,  shall  be  commenced  within  four  years,  and  the 
deputy  takes  insufficient  security  on  the  service  of  mesne  process,  the 
statute  begins  to  run  only  from  the  time  of  the  return  of  nan  tsi  inventtts 
upon  the  execution,  because  the  cause  of  action  did  not  accrue  until  judg* 
ment  recovered,  and  the  return  on  the  exiecution  against  the  principal. — 
Rice  v.  Hosmer^  12  Mass.  Rep,,  130.  Mather  v.  Green,  17  Massachusetts 
Rep.,  60. 

3.  What  is  the  rule  in  actions  for  negligence  or  mistake  % 

The  statute  begins  to  run  from  the  time  of  committing  the  negligence 
or  mistake.  As  in  an  action  of  assumpsit  to  recover  from  the  defendant 
the  amount  of  a  loss  sustained  by  reason  of  hb  neglect  or  unskilful  con- 
duct in  the  character  of  an  attorney  at  law — the  question  was,  whether 
the  statute  commenced  running  from  the  time  of  the  error  committed,  or 
from  the  time  the  damage  was  developed  1  Held,  that  the  statute  com- 
menced running  from  the  time  of  committing  the  error  $  and,  that  the 
damage  was  not  the  cause  of  action,  but  the  breach  of  the  implied  contract 
to  act  diligently  and  skilfully. —  Wilcox  v.  Plummer,  4  Peters*  S.  C.  Rep.^ 
172.  Sheriffs  of  Jforwich  v.  Bradshaw,  Cro.  Eliz.,  53.  And  the  statute 
will  be  sustained,  though  the  default  was  unknown  to  the  plaintiff  until  the 
time  has  run  out. — Granger  v.  George,  5  Bam*  4r  Creswt,  149.  Baitley  v. 
Faulkner,  3  Barn,  fy  Md.,  288.  Short  v.  McCarthy,  3  Bam.  Sr  Md.,  626. 
Howell  V.  Young,  5  Barn.  4r  Cresw.,  254.  Kerns  v.  Schoonmaker,  Ohio 
Cond.  Rep:,  814. 

In  the  prosecution  of  sheriff's  bail,  the  statute  will  begin  to  run  from 
the  time  judgment  is  entered  up. — Howard  v.  Miller,  1  Root.  Rep.,  373. 
Clark  V.  Ely,  2  Root.  Rep.,  380.  Where  the  statute  prescribes  that  a  writ 
of  error  must  be  brought  within  two  years  after  the  rendition  of  the  judg- 
ment or  final  determination  of  the  court  -,  Held,  that  the  two  years  com- 
menced to  run  from*  the  time  of  entering  ihe  rule  for  judgment. — Fleet  v* 
Youngs,  11  WtnddVs  Rep,,  522,  in  error. 

4.  What  is  the  rule  as  to  a  promissory  note,  payable  on  demand  1 

That  the  statute  begins  to  run  presently,  because  from  that  time  the 
cause  of  action  arises. — Ruffes  Aamr.  v.  Bull,  7  Har.  Sf  John.  Rep.,  4. 
Darnall  v.  Magrvder,  1  Har.  Sc  Gill  Rep.,  439.  Hepburn  v.  Sewell,  4  /(/., 
393.  Presberg  et  al.  v.  Williams,  15  Mass.  Rep.,  193.  Sitns  v.  Hampton, 
1  Sergt.  Sr  RavfUs  Rep.,  411.     Windsony.  China^^  Greenl.  Rep.,  298. 


6.  What  is  the  rule  as  to  sureties  who  pay  for  their  principals  1 

• 

That  the  statute  begins  to  run  from  the  time  the  obligation  is  di» 
charged. 

If  a  surety  pays  money  by  Tirtue  of  a  legal  obligation,  it  is  money 
paid  to  his  use,  and  gives  an  immediate  cause  of  action  against  the  prin* 
cipal,  and  from  that  time  the  statute  begins  to  run. — Rodman  v.  Hedden^ 
10  Wendell's  Rep^  498.     Wetherly  ▼.  Manne^  11  Johm.  Rep.,  518. 

A  note  was  made  payable  when  a  mortgage  debt  should  be  collected : 
Held,  that  the  mortgage  debt  was  collected  when  the  mortgage  was  fore- 
closed, and  the  statute  will  run  from  that  time. — JHorgan  v.  PIuMj  9 
WendelPe  Rep.,  289.     3  Mass.  Rep.,  562.    4  WendelVa  Rep.,  384. 

Where  money  was  paid  on  the  promise  of  the  intestate  to  convey  an 
estate,  which  he  died  without  doing,  and  the  statute  of  limitations  was 
pleaded,  it  was  held,  that  the  cause  of  action  did  not  accrue  when  the 
money  was  paid,  but  at  the  death  of  the  intestate. — Eames  v.  Savage^  14 
Mass.  Rep.^  425. 

So  where  an  administrator  had  paid  the  defendant  the  whole  of  his 
debt  upon  the  supposition  that  the  estate  was  solvent,  it  turned  out  to  be 
insolvent,  it  was  decided  that  the  cause  of  action  arose  when  the  insol- 
vency was  ascertained  by  a  decree,  not  when  the  money  was  paid. — 
Walier  ▼.  Bradley^  3  Pick.  Mass.  Rep.,  261. 

The  plaintifi*s  were  guardians  of  the  estate  of  the  intestate.  Not 
having  personal  estate  to  pay  the  debts,  &c.,  they  obtained  a  license  to 
sell  the  real  estate.  The  sale  thereof  being  made,  the  letters  of  guardian- 
ship were  revoked,  when  the  ward  avoided  the  sales,  and  the  plaintiffs  in 
consequence  were  obliged  to  refund  the  purchase  money,  which  had  been 
paid  away  in  satisfaction  of  debts.  An  action  having  been  commenced 
to  recover  back  this  money  out  of  the  intestate's  estate,  the  statute  of  limit- 
ations was  set  up  in  bar ;  and  the  question  was,  when  did  the  cause  of 
action  arise.  The  court  held  clearly  that  the  cause  of  action  arose  from 
the  time  of  refunding  the  money. — Shearman  et  al,  v.  Aikens,  4  Pick. 
Rep.y  283.  Cawper  ▼.  Godmond,  9  Ring.  Rep.,  748.  Miller  v.  Miller,  7 
Pick.  Rq}.,  133. 

When  a  trust  expires  by  its  limitation,  or  ceases  to  be  a  continuing 
trust  by  the  act  of  the  parties,  the  statute  will  attach  and  run  against  it. — 
Zeinhart  v.  Foringer,  1  Penn.  Rep.,  492.  Green  v.  Johnson,  3  Gill  4* 
John.  Rat.,  389.  Boyd  v.  Wilson,  1  Penn.  Rep.,  226.  5  Cor.  4*  Payne, 
563. 

Upon  a  bill  payable  at  a  certain  time  after  sigl^t,  or  after  date,  the 
limitation  runs  from  the  time  it  falls  due  \  but  in  the  former  case  there 
must  be  a  presentment  of  the  bill  to  the  drawee,  to  fix  the  time  of  pay- 
ment—  2  Taunt.  Rep.,  323.     10  Bam.  Sc  Cresw.,  103. 

6.  What  is  the  rule  in  cases  of  usury  .1 

The  cause  of  action  is  consummate  eo  instanti  the  usury  is  paid  ;  and 
the  limitation  begins  to  run  simultaneously. — Breckenridge  t.  Churchill^ 
3  J.  /•  Marsh.  Rep.,  16. 
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7.  What  is  the  rale  ia  eases  of  fraud  or  mistake  1 

The  statute  hegins  to  run  from  the  discovery  of  the  fraud  or  mistake, 
and  not  before. — Buchanan  v.  Brawny  Cook*s  Rep,^  185.  Pugh  v.  Bdl^  1 
J.  /.  JIfarsA.,  401.  Grant  t.  Panther^  4  /.  J.  Mafth^  77.  Croft  v.  Jlr- 
thw^  3  Dessau.  Rep.^  223.  WamtUrzeie  r^JCenntfiy^  4  Dessau,  jRep.,  474. 
Fan  /?Ajr;»  v,  Vtneeni,  1  McCor^s  Ch.  Rep.,  314.  /2s</fx  r.  Davison^  3 
Monroe,  Rep.^  40.  ^Ate/</  v.  ^nderson^  3  heights  Rep.^  729.  E^eberger 
r*  KibleTy  I  HilVs  Ch,  Rep.y  121.  Haywood  v.  Marshy  6  Yerger's  Rep.^ 
60.  2  S^<?ry'«  JBj.  Jurisprudence,  p.  739,  *«:.  1521.  Whalley  v.  Whallty^ 
3  J3/tgA.  /2€p.,  1.    frooib^on^  t.  Smt^A,  2  Young  4*  Co^/.,  58. 


OF  CAUSES  WHICH  ARREST  OR  SUSPEND  THE 

STATUTE. 

1.  How  may  the  prescription  to  things  be  interrupted! 

By  two  modes :  1st.  By  natural  interruption,  which  takes  place 
when  the  possessor  is  deprived  of  possession  of  the  thing  during  more 
than  a  year,  either  by  the  ancient  proprietor,  or  even  by  a  third  person. 
U,  By  a  legal  interruption,  which  takes  place  when  the  possessor  has  been 
cited  to  appear  before  a  court  of  justice,  either  on  account  of  the  property 
or  the  possession  :  and  the  prescription  is  interrupted  by  such  demand, 
whether  the  suit  was  brought  before  a  court  of  competent  jurisdiction  or 
not. — Poik,  PfMcrtp.^  no.  51.  Id.  des  Obligations^  no.  697,  4  o/.  Id. 
Bail  d  Rente,  no.  200.  Id.  Traite  de  Possession^  no.  73.  Id.  Introd.  au., 
tit.  14.  De  la  Cout.  d^Orl,  no.  33.  Toul,  Tom.  3,  p.  531.  Code  J^ap., 
art.  2246.  Civil  Code  of  Lou.,  art.  3483-4.  Prall  v.  Peet,  3  Lou.  Rep., 
274.. 

Prescription  is  not  interrupted  by  filing  the  petition,  but  by  its  ser- 
vice.— Bonnet  et  al.  v.  Ramsey,  18  Mar.  Lou.  Aep.,  129.  It  was  held 
in  New  Hampshire,  that  filling  up  the  writ  was  suing  out  the  process, 
within  the  meaning  of  the  statute. — The  Society  for  the  propagation  of  the 
Gospel  V.  Whitcomb,  1  Jfew  Hamp.  Rep.,  227.  And  in  Virginia  it  was 
held,  that  the  judge's  order  for  a  supersedeas  was  the  suing  out  of  pro- 
cess.— Auditor  V.  Graham,  1  CalPs  Rep.,  475.  And  in  that  state  motions 
have  been  held  to  be  within  the  term,  suit  or  action,  in  respect  to  the 
statute  limiting  actions  on  penal  statutes. — Overstrset  v.  Marshall  d  al.j  3 
Call's  Rm.,  192. 

In  Vermont  the  purehase  of  a  writ  is  the  suing  out  of  process  \  and 
an  affxeement  entered  into  for  a  reference  of  certain  matters  to  arbitration, 
was  held  to  be  within  the  meaning  of  the  statute. — Colking  v.  Thachfon, 
Cam.  4r  J^or.  Rep.,  93.  Allen  v.  Mann^  1  Chip^  R^f^y  94-  Vance  v. 
Grainer,  Cam.  <•  /for.  Rep.,  7L 

Prescription  is  interrupted  by  an  action  wherein  the  plaintifiT  was 
nonsuited. — Cretim  r.  Thread,  14  Mar.  Lou.  Rep.,  582.  3  Pmrtida,  tiu 
29,  La.  29.  Schlosser  v.  Leshtr,  1  Doll.  Rep.,  411.  Btekman  v.  StUtes- 
let,  5  Cowen^s  Rep.,  b  19.  Contra^  Hopkins  y.McPherson,  1  Bay.  Rqjf.  194. 
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• 

Harru  v.  Denis,  1  Serge,  if  RawU's  Rep.,  236.      2  Roof  a  Rep.,  6.    Pan 
dectes  Fanqaina,  vol.  7,  581,   582.    Dunod  TraiU  oe  Prescription^  93. 
Dtnissart,  vol.  3,  p.  74^. 

A  bill  filed  by  ooe  creditor  on  behalf  of  himself  and  others,  will  pre* 
vent  the  statote  from  runninsf  against  any  of  the  creditors  who  come  under 
the  decree. — Sterndale  y.  Hankinsony  1  Sim.,  393.  Barphy  y.  Holm$$<f  2 
Moll.,  1.     Waller  y.  Dem't,  1  Dafta's  Rep.,  92. 

2.  What  is  the  effect  if  there  be  error  ia  the  procest  1 

If  it  is  not  such  as  will  render  it  yoid,  it  is  not  essential. — 2  Blacks 
Rep.,  1131.  5  Bam.  Sr  Md.  Rep.,  452.  4>  Barn.  Sc  Cresw.,  ^2b.  Bar^ 
hns  y.  Wilson,  6  Cowen,  475.  But  the  process,  to  be  available,  mu9t  be 
duly  coatiiiued.-*-SottZ(/e»  y.  Van  JUnaaelaer,  3  WtndtlVs  Rep.,  472. 
Hume  V.  Dickinson,  4  Bibb.  Rep.,  276.  BarkiTis  v.  Wilson,  6  CowenU 
Rep.,  471.  Dixon  v.  Atkinson,  2  Barnes,  343.  Sir  Wm,  Jones,  312. 
Cro.  Car.,  294.  Sty.,  444.  H  Black.  Rep.,  1133.  2  Let?.,  40.  1  Ventr.^ 
199.  SffiirA  V.  Bower,  3  i>ttrn.  <$•  IJosr,  662.  2  5oi.  <•  Pt<//.,  157.  14 
East^s  Rep.,  491. 

A  citation  served  upon  a  joint  debtor,  or  his  acknowledgment  of  tbfS 
debt,  interrupts  the  prescription  with  regard  to  all  others  aivd  their  heir^i 
bot  not  so  if  the  citation  be  served  on  one  of  the  heirs  of  a  joint  debtor.— 
Poti.  de  Prescrip.,  J^o.  56  et  148.  Poth.  des  Obligations,  Jfo.  698.  Totd^ 
vol.  6,  pp.  769,  787,  811,  831,  832. 

A  citation  served  on  the  principal  debtor,  or  his  acknowledgment  of 
the  debt,  interrupts  the  prescription  on  the  part  of  the  surety. — Poth.  de$ 
Obligations,  JVb.  699.     Toul.,  vol.  6,  p.  757. 

6.  What  is  the  general  rule  now  adopted,  as  to  reviving  an  obligation 
barred  by  th^statute,  by  acknowledgment  or  new  promise  1 

The  modern  rule  is  that  an  acknowledgment  which  will  revive  the 
original  cause  of  action,  roust  be  unqualified  and  unconditional — it  muflt 
show  positively  that  the  debt  is  due,  in  whole  or  in  part.  If  it  be 
connected  with  the  circumstances  which  in  any  manner  aSect  the  claim, 
or  if  it  be  conditional,  it  may  amount  to  a  new  assumpsit,  for  which  the 
old  debt  is  a  sufficient  consideration  ;  or  if  it  be  construed  to  revive  the 
original  debt,  that  revival  is  conditional,  and  a  performance  of  the  condi- 
tion, or  a  reaidiness  to  perform  it,  must  be  shown. 

If  the  bar  of  the  statute  is  sought  to  be  removed  by  a  new  promise^ 
that  promise,  as  a  new  cause  of  action,  ought  to  be.  proved  in  a  clear  aD4 
explicit  manner,  and  be  in  its  terms  unequivocal  and  determinate  ;  and  if 
any  conditions  are  annexed,  they  ought  to  be  shown  to  have  been  per* 
formed. — Bell  v.  Morrison,  1  Peters^  S.  C.  Rep.,  36.  Wetzell  v.  Buzzard^ 
11  Wheaton,  309.  Hyling  v.  Hastings,  1  Ld.  Raym.,  389.  Boydell  ▼. 
Drummond,  2  Campb.  Rep.,  157.  Wood  v.  Braddick,  1  Taunt.  Rep.,  104. 
Clark  V.  Bradshaw,  3  Esp.  Rep.,  155.  Brandram  v.  Wharton,  1  Barn.  4* 
Aid.  Rep.,  463.  Clementson  v.  Williams,  8  Cranch,  74.  Bangs  v.  Hallj 
%Pick.  Rep.,  368.    Danforth  v.  Culver,  11  Johns.  Rep.,  146. 

An  acknowledgment  of  a  debt  by  the  agent  of  the  plaintifi*  is  aoffl- 
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cient. — Mounisiepkm  t.  Brook^  3  Bam.  4r  •^M.,  141 ;  or  if  mode  by  the 
couDsel  of  the  defendant,  3  Bing.^  119;  or  the  wife  accustomed  to  do  her 
husband's  business,  1  Hoit^  59 1 ;  or  by  one  of  several  joint  contractors,  1 
Bam.  4-  Aid.,  467.     2  Bam.  Sr  Crtsw.,  23. 

In  the  older  English  cases  a  slight  acknowledgment  has  been  held 
sufficient,  as,  '*  prove  your  debt  and  I  will  pay  you.'^ — 1  5a/^.,27.  ^^  What 
an  extravagant  bill  you  have  tendered  me.'' — Peak.  Rep.y  93.  1  Bing.^ 
266.  But  recently  the  courts  have  been  less  liberal  in  giving  effect  to  an 
acknowledgment  of  indebtedness. — 1  Taunt.  Rep.^  608.  3  Daw.  Hr  Rjf. 
Rep.,  267.  4  Maule  Sr  Selw.  Rep.,  457.  Collyer  v.  Wdlick,  4  Ring.,  313. 
Owen  V.  WooUey,  Btdl.  JV.  P.^  148.  Xojig  v.  Greville^4^  Dow.  Sc  Ry.  Rep., 
632.    6  Ring.  Rep.,  693. 

4.  What  is  the  doctrine  as  to  the  eflect  of  the  acknowledgment  of  one 
joint  debtor  1 

The  rule  is  that  the  acknowledgment  of  one  joint  debtor,  or  the 
admission  of  one  co-partner,  during  the  partnership,  or  of  one  joint  con- 
tractor, in  relation  to  the  contract,  is  competent  proof  against  all. — Bound 
etal.Y  Lathrop,  4  Conn.  Rep.,  336.  Coii  v.  Tracv,  8  Id.,  276.  Wyatt 
V.  Hodson,  8  ^tng.  R^.y  399.  Perham  v.  Raynel,  2  Ring.  Rep.,  413. 
Lacy  V.  McJfiele,  4  Dow.  i(  Ry.,  7. 

But  after  the  dissolution  of  the  partnership,  one  partner  cannot  by  ac- 
knowledgment revive  a  debt  against  the  firm.  When  the  statute  of  limi- 
tations has  once  run  against  a  debt,  the  cause  of  action  against  the  part- 
nership is  gone. — BUI  v.  Morrison,  11  Peteri  S.  C.  Rep.,  360.  Hackley 
V.  Patrick,  3  Johns.  Rep.,  536.  Maiden  v.  Sherburne,  15  Johns.  Rep.,  409. 
Shelton  V.  Cock,  3  Munf.  Rep.,  191.  Simpson  v.  Morrison,  2  Say*s 
Rep.,  533.  Montague  on  Part.,  125.  Watson  on  Part.,  448.  Yandts 
r.  Lefavour,  2Blackf.  Rep.,  371.  Wiggins  v.  Hammond,  1  Missouri  R^.^ 
121.  Owings  V.  Low,  5  Gill.  S(  Johns.  Rep.,  134.  Contra,  Johnson  v. 
Beardsley,  15  Johns.  Rep:,  3.  Smith  v.  Ludlow,  6  Johns.  Rep.,  267. 
White  V.  Hale,  3  Pick.,  291.  Patterson  v.  Choate,  7  WendelPs  Rep.,  441. 
Austin r.  Bostwick,  7  Conn.  Rep.,  496.  Mclntirt  v.  Oliver,  2 Hawk.,  209. 
^arii  V.  Howell,  5  flVir.  ^  Johns.,  60.  Shelton  v.  CocA:,  3  Munf.,  197. 
j»r^«  V.  StorJfc,  1  5.C.  Con*^  fi«p..  111.  Piety  y.  Fuller,  1  M'Cord, 
541.  Chardon  v.Oliphant,  2  S.  C.  Con^r.  K«p.,  685.  FwAer  v.  Tucker^ 
I  M'Cord's  Ch.  Rep.,  175. 

But  such  an  acknowledgment,  made  after  the  dissolution  of  the 
I>artner8hip,  is  only  evidence  to  avoid  the  statute  of  limitations,  as  to  a 
joint  debt,  proved  by  other  circumstances,  not  to  prove  the  existence  of 
a  joint  debt,  and  so  charge  the  other  partners. — Wardv.  Howell,  5  Har.  4* 
Johns.  Rep.,  60.  Hopkins  v.  Banks,  7  Cowen,  650.  Baker  v.  Stackpole^ 
9  Cov>en,  420. 

5.  What  is  the  rule  as  to  the  effect  of  an  acknowledgment  of  an  execu- 
tor or  administrator  t 

The  rule  is,  that  an  acknowledgment  by  an  executor  will  not  bar 
the  statute. — Peck  v.  PoUsford,  7  Conn.  Rep.,  180,  Brown  v.  Anderson, 
13  Mass.   Rep^   201.    Daws  v.   Shed  et  al.^  15  76.,  11.     Tkompson  v. 
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Brwm,  16  W.,  172.    Stridefidd  r.  Price^  2  Young  Sr  Jtr.^  73.    12  FfAwrf., 
563. 

CorUray  an  executor  is  not  bpund  to  plead  the  statute  of  limitations  to 
a  debt  which  he  believes  to  be  just ;  and  his  acknowledgment  will  pre- 
Tent  the  running  of  the  statute  ;  and  equity  will  not,  in  such  a  case,  set 
aside  or  open  a  judgment  at  law,  to  let  in  the  devisees  and  legatees  to 
plead  the  statute. — Walter  v.  Ratdiffe^  2  Dessau,  Rep,y  587.  Emerson  t 
Thompson,  16  Mass.  Rep.,  429. 

In  England  it  is,  under  ordinary  circumstances,  in  the  discretion  of 
the  executor  to  plead  the  statute  or  not,  and  if  he  does  not,  and  acts  bonA 
fide  in  paying  the  debt,  the  payment  will  be  good. — Mrton  v.  Flecker,  I 
Mk^  526.  Castleton  v.  Fanshato,  Prec.  in  Ch.,  100.  Ex  parte  Dawdry^ 
15  Ves.j  498.  Shewn  t.  Vanderhorst,  1  Russ.  4*  Mylne^  349.  2  Russ.  4r 
Mylne,  75.     Will.  Law  of  Extrs.  p.  1282. 

An  acknowledgment  to  an  executor  is  sufficient.^ — Baxter  v.  Pennu 
man,  8  Mass.  Rep.,  133.    Emerson  v.  Thompson^  16  Mags.  Rep,^  429. 

6.  What  is  the  rule  as  to  the  effect  of  a  devise  to  avoid  the  statute  1 

The  rule  is,  that  a  devise  in  trust  for  the  payment  of  all  just  debts, 
does  not  prevent  the  statute  from  being  set  up  m  bar,  if  the  time  of  limita- 
tion be  expired  before  the  death  of  the  testator ;  but  it  is  otherwise  if 
the  time  has  not  expired. — 1  Scho.  Sr  Lefr,,  109.  6  Mad.  Rep.,  326.  2 
Ball  Sr  Beau.  Rep.,  275.  Brown  v.  Griffith,  6  Munf.  Rep.,  45.  6  Johns. 
Ch.  Rtp.,  294.  Beck  v.  Bosford,  7  Conn.  Rep.,  180.  Chandler  v.  Hill, 
2  Hen.  Sr  Munf.,  124.  Tailiafero  v.  Rob,  2  Call.  Rep.^  258.  Harrison 
V.  Fidd,  2  Wash.  Rep.,  136.  Schconmaker  v.  Roosa,  17  Johns.  Rep.,  301. 
Lewis  V.  Bacon,  3  Hen  4*  Munf.,  89.  Rogers  v.  Rogers,  3  WendelPs 
Rep.,  503. 

A  trast  for  the  payment  of  debts  in  a  will  of  personal  estate,* will  pre* 
vent  the  operation  of  the  statute  of  limitations. — Jones  v.  Scott,  1  Russ.  4* 
Mylne,  255. 

A  general  direction  in  a  will  of  personal  estate,  to  pay  debts,  will  not 
stop  the  statute  from  running,  or  if  the  bar  has  already  attached,  remove 
iL—Freke  v.  Cranefelt,  3  Mylne  fy  Craig,  499. 

The  same  rule  will  apply  to  real  estate  if  the  statute  has  completely 
mn  before  the  testator's  death,  otherwise  not. — Burke  v.  Jones,  2  Ves.  4" 
Beames,  275.  Scoti  v.  Jones,  4  Clarke  Sr  Finel,  382.  Fergus  v.  Gore,  1 
Scho.  4*  Lefroy,  107.  Hargreaves  v.  Mitchell,  6  Mad.  Rep.,  326.  Hughes 
v.*  Wynne^  2  Turn.  Sr  Russ.,  307.  Rendell  v.  Carpenter,  2  Young  Sr  Jer., 
484. 

But,  a  direction  to  pay  certain  scheduled  debts  out  of  a  particular 
fond  of  personal  estate,  will  take  these  debts  to  the  extent  of  the  fund,  out 
of  the  statute. — Williamson  v.  Jfaylor,  3  Young  Sr  Call.  208.  2  Story's 
Eq.  Jurisp^  p.  739,  sec.  1521. 

7.  What  is  the  rule  as  to  die  effect  of  fraud  in  preventing  the  statute 
from*  running  % 
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The  rule  is,  that  fraud,  so  long  as  it  is  concealed,  prevents  the  statute 
from  attaching,  hut  it  runs  from  the  discovery. — Turnpike  Co,  v.  Field^ 
3  Mass.  Rep.,  201.  Welles  v.  Fish,  3  Pick,  Rep.,  74.  Sherwood  v.  Sui- 
ton,  5  Mason,  143.  Croft  v.  Arthur,  3  Dessau.  Rep.,  223.  Harill  v. 
Kelley,  2  M*Cord^s  Rep.,  426.  >  Jones  v.  Conway,  4  Yeirffi*  ''^^'/'•i  109- 
Letois  y.  Stafford,  4  -BiW.,  221.  Troup,  v.  Swt/A,  20  Johns.  Rep.,  40. 
Hamilton  v.  Shepherd,  3  Murph.  Rep.,  115.  Saxton  v.  Chamberlain,  6 
PtcA.  /2€/7.,  426.  Famham  v.  Brooks,  9  PicA:.  J?«).,  212.  J5crry  v.  PtiZ- 
/am,  1  Hawd.  Jf.  C.  Rep.,  16.  Reynard  v.  GuiltoUe,  1  Mar.  Lou,  R^p^ 
227.    Jliver*  v.  Gt//,  20  JJfar/.  jLdk.  /2cp.,  674, 


OF  THE  PLEADINGS  IN  RESPECT  TO  THE  STATUTE. 

1.  What  is  it  necessary  to  allege,  in  the  declaration,  where  it  is  intend* 
ed  to  avoid  the  statute  % 

It  is  sufficient  to  declare  on  the  original  promise,  where  the  debt  is 
revived  by  acknowledgment.  But  if  the  plaintiff  sue  as  executor  or  ad- 
siinistBator,  he  should  state,  in  his  declaration,  a  promise  made  to  him  in 
bis  representative  character ;  or  otherwise  he  cannot  give  the  acknow- 
ledgment of  the  defendant  in  evidence. — Lord  v.  Shaler,  3  Conn,  Rep^ 
132.  Oliver  v.  Gray^  1  Har,  Sf  Gill.  Rep.,  204.  12  Moore^  303.  3  East. 
Rep^  409.     Ward  v.  Hunter,  6  Taunt.  Rep.,  210.     3  Ring.  Rep.,  635. 

2.  What  is  the  rule  as  to  the  plea  ? 

It  is  well  settled  that  the  statute  must  be  pleaded  specially  in  as- 
sumpsit, yet  some  cases  have  decided  that,  in  nil  debet,  the  statute  may 
be  given  in  evidence,  under  the  general  issue,  but  the  modem  practice  ia 
to  plead  the  statute  in  debt  as  well  as  in  assumpsit. — Robins  v.  Harvy,  5 
Conn.  Rep.,  335.  Pearsall  v«  Dwight,  2  Mass.  Rep.,  87.  6  East.^  390. 
Cro.  Car.,  38  L 

The  plea  of  the  statute  of  limitations  must  not  only  be  pleaded  in 
proper  form,  but  in  time,  for  it  will  not  be  received  as  a  matter  of  favor  bj 
way  of  amendment,  after  the  time  for  pleading  it  has  elapsed. — CoH  y. 
Skinner,  7  Gotten^ s  Rep.^  401.  Lamot  v.  McLaughlin,  3  Har.  Sf  McHen. 
Rep.,  324.  Peacable  v.  WhitehUl,  2  Yeaies'  Rep.,  279.  Shepherd  v.  La- 
rue, 6  Munf,  Rep,f  592.  Brown  et  al.  v.  Duplantier,  13  Mart,  Lou.  Rtp^ 
312. 

The  safest  way  of  pleading  the  statute  in  all  cases  of  debt  on  simple 
contract  or  assumpsit,  is  to  say,  '^  the  several  causesof -action  in  the  said 
declaration  mentioned,  or  any  or  either  of  them,  did  not  accrue  to  the 
said  plaintiff  within,  (the  time  prescribed  by  the  statute  in  that  case),  be* 
fore  the  suing  forth  the  original  wit.*' — 2  Saund.^  63.  2  Salk»,  422.  2 
Ld.  Raymd.,  838.  Tidd  Prac.,  592.  Com.  Dig.  til.  Pleader,  2  W.  12 
Mod,  Rep.,  376.  Peakes'  Evidence,  271.  2  Chitty  on  Plea.,  450,  469. 
Smith  V.  Ruecastle,  2  Hals.  JV*.  J.  Rep.,  357.  Banks  v.  Coyle,  2  Marsha 
Rep.,  564.  Soulder  v.  ReMselaer,  2  Wendell's  Rep.,  472.  Hall  v.  jJn^ 
drus   6  Cowen^s  Rep.^  225.    Meade  v.  McDowell,  5  Btnn.  R^.^  199c 
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Riehnkm  t.  Riehman^  S  Hoist.  Rep.  55.  Jackson  v.  Varrick,  2  Wenddl^  294. 
7  Coipei»*«  jR^M  401,     FFo//  y.  Wall,  2  ^ar.  4-  Gilly  79. 

3.  What  is  the  rule  in  equity  t 

That  the  statute  must  he  pleaded  in  equity  as  well  as  at  law  ;  and 
unless  set  up  in  pleading,  it  can  never  avail  the  defendant. — Chalmers  v. 
Chalmersy  4>  Gill  4*  Johns,  Rep,^  420.  Bill  v.  Betman,  3  Murph.  Rep.^ 
273.  Murray  v.  Coster ^  20  Johns,  Rep,,  576.  Ligan  v.  Henderson^  1 
Bland,  Rep.y  273.  Lewis  v.  Bacon^  3  ^en.  4*  Munf,^  89.  .Armstrong  y. 
Campbell,  2  Ferger'^  /2ep.,  201.  Mcjfair  v.  Ray  land,  1  Det;.  £(/.  Aep., 
533.  Day  V.Dunham,  2  Johns.  Chan,^  191.  Hickman  v.  5/otff,  2  Le^A. 
i^p.,  €.  Hudson  v.  J7«(2n»»,  6  Jiiunf*,  352.  IFif»€r  v.  Barrett^  4  FFo^A, 
C.  C.  l^p.,  631.  ^ 

4.  What  is  the  rule  as  to  replications  1 

The  statute  of  limitations  is  a  good  replication  to  a  plea  of  set  off.-— 
Alsof  V.  Jficholls,  6  Conn,  Rep,,  357.  Trumbull  v.  Sonecker,  4  McCord** 
Rep.,  210. 

A  plaintiff  may  take  advantage  for  the  protection  of  his  interest.— 
Watkins  v.  Dorset,  1  £/an(/.,  533. 

Where  the  statute  of  limitations  is  pleaded  at  law  or  in  equity,  and 
the  plaintiff  desires  to  hring  himself  within  its  savings,  it  would  be  proper 
for  him  in  his  replication,  or  by  an  amendment  to  his  bill,  to  set  forth  the 
facts  specially. — Miller  v,  Mclntire,  6  Peters^  S,  C,  Rep,,  61.  Govlson 
V.  Walton,  9  Peters'  S.  C.  Rep,,  62.  Boone  v.  Chiles,  10  Peters^  S.  C. 
Rep.,  177.  Bank  of  the  U,  S,  v.  Daniels,  12  Peters^  S,  C.  -Rep.,  32.  Mc- 
Elmoyle  r.  Cohen^s,  13  Peters'  S.  C,  Rep.,  312. 


GENERAL  PRINCIPLES. 

1.  In  what  light  are  statutes  of  limitations  judicially  looked  upon  % 

As  wise  and  beneficial  laws,  not  designed  merely  to  raisd  a  presump- 
tion of  payment  of  a  just  debt,  from  lapse  of  time,  but  to  afford  security 
against  stale  demands,  after  the  true  state  of  the  transaction  may  have 
been  forgotten,  or  he  incapable  of  explanation,  by  reason  of  the  death  t>f 
witnesses. — Bell  v.  Morison,  1  Peters*  S,  C.  Rep,,  360.  Wetzell  v.  Bus* 
sard,  1 1  Wheaton,  809.  Hie  unus  inter  humanas  procellas  portus,  quern  n 
komines  fervidcL  voluntate  praterierunt,  in  undosis  semper  jurgiis  errabuni, 
— Cassiodore, 

The  statutes  of  limitations  have  been  emphatically  and  justly  de- 
nominated statutes  of  repose.  The  best  interests  of  society  require  that 
tsQses  of  action  should  not  be  deferred  an  unreasonable  time.  This  re- 
mark is  peculiarly  applicable  to  land  titles.  Nothing  so  much  retards  the 
growth  or  prosperity  of  a  country  as  the  insecurity  of  titles. — Lewis  v. 
JisTshall  et  al,,  5  Peters*  S,  C.  Rep,,  470.     Gregg  v.  Lessee  of  Sayer  d 
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0l^  8  Peters^  S.  C.  Aep.^  244.     Cousim  v.    Walton^  9  Peters'  S.  C.  jRgs 
62.     ToioTid  V.  Spraguey  12  P«/er*'  S.  C.  iZep.,  300. 

2.  What  is  the  rule  as  to  the  statutes  of  limitations  of  foreign  coun- 
tries and  sister  states  1 

The  plea  of  the  statute  of  limitations,  in  an  action  instituted  in  one 
state  on  a  judgment  obtained  in  another  stated  is  a  plea  to  the  remedy ; 
and  consequently  the  lex  fori  must  prevail.  Suits  must  be  brought  within 
the  period  prescribed  by  the  local  Jaw. — McElmoyle  v.  Cohen's  heirsy  13 
Peters'  S.  C.  Rep.y  312.  Morton  w.  Jfaylor^  1  Hill's  Rep.,  4^31,  Higgins 
V.  ScoUy  2  Born,  ^  Jldolpk,^  413.  De  la  Vega  v.  Vtanna^  1  Bam.  4r 
jJdolph.y  284.  British  Linen  Co.  v.  Drummondy  10  Bar.  4*  Cresw.^  903* 
Van  Reimsdyck  v.  Kane^  1  Gollis.  Rep.,  371.  Le  Roy  v.  Crovminshxeld^ 
2  Mason's  Rep.  351.^  De  Couche  v.  Savatier,  3  Johns.  Ch,  Rep.^  190. 
Lincoln  v.  Baltelle,  6  WendelVs  Rep.,  475.  Gulick  v.  Lodes,  Green's  Rep.^ 
68.     3  B urge's  Com.  on  Col.  and  For.  Laws,  833. 

The  lex  fori  regulates  the  plea  of  prescription,  and  the  law  of  the 
.place  of  the  contract  in  regard  to  prescription  must  be  left  out  of  view. — 
Union  Cotton  Manuf.  Co,  v.  Lohdell,  19  Mart.  Lou.  R^.,  108.  McCluny 
V.  Silliman,  3  Peters'  5.  C.  Rep.^  276. 

3.  What  is  the  rule  as  to  prescription  against  the  state  % 

The  rule  is,  that  the  laws  of  prescription  do  not  apply  to  the  state, 
except  in  cases  specially  prescribed. — United  States  v.  Burford^  3  Peters* 
S.  C.  Rep.,  12.     United  States  v.  Hoar,  2  Mass.  Rep.,  311. 

Possession  cannot  be  pleaded  against  the  public,  unless  it  is  imme* 
morial. — Jlllard  v.  Lobau,  15  Mart.  Lou.  Rep.,  293. 

Lands  not  susceptible  of  alienation,  cannot  be  acquired  by  prescrip- 
tion. — Mayor  v.  Hennen,  18  Mari.  Lou*  Rep.,  428. 

4.  What  is  the  rule  as  to  the  running  of  the  statute,  where  there  are 
two  or  more  interested,  and  some  are  in  the  exceptions  and  some  are 
notl 

Wherever  the  statute  of  limitations  is  a  bar  to  the  recovery  of  one  of 
the  parties,  it  operates  against  the  whole,  because  the  disability  of  one 
does  not  save  the  righta  of  the  others.  The  statute  protects  the  rights  of 
those  who  are  incompetent  to  protect  themselves  3  but  where  some  of  the 
parties  are  competent,  they  ought  to  protect  the  interest  of  all  by  prosecut* 
ing  a  suit  within  the  time. — Riden  v.  Trion,  3  Murp.,  577. 

If  one  of  the  persons  against  whom  a  decree  is  given,  be  an  infant, 
his  infancy  will  prevent  the  statute  from  barring  those  who  must  necessa- 
rily join  with  such  infant  in  a  writ  of  etror  to  reverse  such  decree. — Ken" 
edy  V.  Duncan,  Hard.  Rep.,  366. 

In  connected  accounts  and  transactions,  if  one  party  is  out  of  the 
statute,  the  other  is  also-^^johffson  v.  Cameal,  Lilt.  Sel.  Cos.,  172. 

In  case  of  joint  rights,  all  the  complainants  must  labor  under  some 
of  the  disabilities,  provided  for  by  the  statute,  to  prevent  its  operating  as 
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tihAT.— Smith  T.  Carry y  1  Lkt.  Rep.,  M6.  Turner  r.  Debellj  2  ^.  K.  Marsh. 
384.     Floyd  t.  Johnaotiy  2  X»r^  /{^p.,  112. 

Bat  see  DoSy  dem,  Lewis  et  al,  r.  Barkesdede,  2  Brockenbrough^s  Rep,y 
where  Chief  Justice  Marshall  lays  down  a  doctrine  difTerent  from  the 
above,  and  that  in  a  rery  strong  case ;  he  says :  ^^  The  counsel  for  the 
defendant  contend  that  the  lessors  of  the  plaintiff  constitute  but  one  heir, 
and  that  as  one  of  them  is  barred  by  the  statute  of  limitations,  all  are  bar* 
red ;  as  one  of  them  cannot  be  brought  within  the  saving  of  the  act,  those 
who  do  come  within  it,  cannot  avail  themselves  of  the  exception  in  their 
favor. 

*'  Tliis  construction  would  defeat  the  obvious  intention  of  the  act. 
A  person  whose  right  is  expressly  saved  for  his  own  benefit,  would  be  de* 
prlved  of  that  right  by  the  negligence  of  another,  over  whom  he  had  no 
control.  One  of  the  coparceners  (the  lessors  were  seven  coparceners) 
might  have  been  of  fall  age  when  the  cause  of  action  accrued,  so  that,  as 
to  him,  the  time  ran  from  the  entry  of  the  defendant.  The  exception, 
then,  in  favor  of  the  parties  in  whose  favor  the  exceptions  are  made, 
would  be  of  no  avail. 

*'  The  proviso  of  the  act  appears  to  me  to  be  in  favor  of  each  indi* 
vidnal  who  is  within  it.  It  is  personal.  It  applies  to  him  who  labors 
under  the  disability.  It  is  made  in  consequence  of  that  disability  ;  and 
it  seems  to  me,  that  the  intention  of  the  act  would  be  defeated  by  a  con* 
stTDction  which  denies  the  benefit  of  the  saving  to  an  individual  coming 
within  its  words,  or  would  give  that  benefit  to  an  individual  not  coming 
within  its  words." 

The  testator^s  concubine  may  prescribe  under  his  will,  against  his 
brothers  and  sisters. — CarrePs  heirs  v.  Cabarei,  7  Mart,  Lou,  Hep,,  375. 
FarHday  6,  8,  4.     Recopilacion  de  Castillay  lib  4,  Ht.  15,  /.  6. 

If  a  slave  be  claimed  by  prescription,  the  question  is  to  be  examined 
according  to  the  laws  of  the  country  in  which  he  was  thus  acquired.-^ 
Broh  V.  JenkinSy  9  Mart.  Lou.  Rep.y  526.    Pothiety  Traite  de  Prescription 
Digesty  lib.  50,  tit.  16,  /.  28. 


US  PENDENS. 

1.  Upon  what  does  the  doctrine  of  lis  pendens  rest  1 

Upon  reasons  of  pablic  policy,  and  not  upon  the  presumption  of  no« 
tice ;  and  in  cases  in  which  it  operates,  applies  where  there  is  no  possi* 
bility  of  notice  of  the  pendency  of  the  suit.  But  a  subsequent  purchaser 
for  a  valuable  consideration,  without  actual  notice,  is  not  aflTected  by  a  suit 
depending  to  foreclose  a  mortgage  not  duly  recorded. — Jfewman  v.  CAop- 
KOA,  2  Rand.  Rep.y  93. 

The  doctrine  that  a  lis  pendens  is  notice  to  all  the  world,  is  not  to  be 
extended  beyond  the  property,  the  immediate  object  of  the  suit.  If  a  pei^* 
son  buys  the  subject  of  litigation,  he  takes  it  subject  to  the  claims  of  the 
complainant. — Edmunds  v.  CrenshaWy  1  McCordrs  Ch.  Rep.y  264.  Harp. 
Rep.y  224. 


The  doctrine  of  {is  pendens  aMlie3<>nly  where. ja  third  person  at- 
tempts to  intrude  into  a  controversy,  by  acquiriag  an  interest  in  the  matter 
in  litigation,  pending  the  suit. — Hopkins  v.  McLaren^  4  Coweri's  Rep.j  667. 
It  is  not  applicable  to  an  interlocutory  proceeding. — Murray  v.  Blachford^ 

1  Wend.,  583, 

Where  a  suit  was  instituted  to  set  aside  a  sale  of  certain  property, 
on  the  ground  of  fraud,  and,  pendente  lue^  the  property  was  transferred  to 
another  person  :  Held,  that  this  lis  pendens  was  such  a  notice  to  the  pur- 
chaser that  he  had  no  claim  to  hold  such  property. — Watlington  v,  HaW' 
ley,  1  Dessau,  Rep,,  167.  Thomas  v.  Southard^  2  Dana*s  Rep.^  480. 
youngs  r.  Morton,  6  Har,  if  John.  Rep.,  21.    Jforih  American  Coal  Co^ 

2  Edw.  Rep.,  1 15. 

It  is  no  objection  to  an  interpleading  bill,  that  a  suit  between  the 
same  parties,  commenced  by  one  of  the  claimants  of  the  fund,  is  pending. 

—  Warringion  v.  Wheaisione,  Jacobs^  Rep.,  202.    Kinsman  v«  Kinsman,  1 
Russ.  4r  Mylne,  617.     1  Hogan,  69. 

He  who  purchases  during  the  pendency  of  a  suit,  is  bound  by  the 
decree  that  may  be  made  against  the  person  from  whom  he  derives  his 
title. — Bishop  of  Winchester  v.  Paine^  11  Ves.,  197.     Metcalf  v.  Pulver- 
tofi^  2  Ves.  Sf  Beames,  205.     2  P.  Will,  483.     Story  on  Eq.  Plead.,  sec. 
156,  351.     Wyait  v.  Burwell,  19  Ves.,  439.    King  v.  King,  6  Ves.,  172. 
Chadworih  v.  Edwards,  8  Ves.,  45.     Stead  v.  Clay,  1  Sim.  <$-  Stu.,  294. 
Rogers  v.  Rogers,  1  ^nst.,  174.     Reeve  v.  Parkins,  2  Jac.  Sc  Walker,  390. 
Whittingham  v.  Burgoyne^  3  Jlnst.,  800.    Xemenes  v.  Franco,  1  Dick., 
149.     Da%  V.  Kellyy  4  Doto  i2ep.,  440.     Echliff  v.  Baldwin,  16    Fe^., 
267.     Moore  v.  Macnamara,  2  ^a//  ^  J^eo^,  186.     Murray  v.  Ballou,  1 
Johns.  Ch.  Rep.,  576.     Murray  v  Lylburn,  2  /W,    444.     2  Story^s  Eq. 
.Jurisprudence,  p.  191,  «ec.  908.     Osborne  v.  The  Bank  of  the  U.  States,  9 
IFAeo/on,  845.     The  above  cases  do  not  entirely  agree,  but  the  true  doc- 
trine may  be  collected  from  them. 

LUNATICS  AND   IDIOTS. 

1.  Who  are  in  law  considered  to  be  lunatics  1 

The  term  signifies,  in  its  legal  acceptation,  one  who  had  understand- 
ing, which  he  has  lost  by  the  visitation  of  God. — Collinson^s  Law  of  Lu' 
natics,  5.     1  Black.  Com.,  304. 

2.  On  whom  does  the  law  impose  the  proof,  in  a  matter  of  lunacy  1 

The  general  rule  is,  that  sanity  is  to  be  presumed  until  the  contrary 
'be  proved  ;  and  when  an  act  is  sought  to  be  avoided,  on  the  ground  of 
mental  imbecility,  the  proof  of  the  fact  lies  upon  the  party  who  alleges  it 

—  2  ^e«^**  Coot.,  451.  Swinb.,  part  2,  ch  3,  sec.  4.  Attorney  Gen.  v. 
Panther^  3  Bro.  Ch.  Rep.,  441.  White  v.  Wilson,  13  Ve^.,  88.  Jackson 
V.  Van  Dusen,  5  Johns.  Rep.,  145.  Burton  v.  Scott,  3  Rand.  Rep.,  400. 
Jackson  v.  King,  4  Cowtrt!s  Rep.,  216.  Lee  v.  Lee,  4  McCord^s  Rep.,  183. 
Chase  v.  Hathaway,  14  Mass.  Rep.,  225.     3  Black.  Com.,  291.     Shdfard 
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o»  LunaUc$^  35  ^o  47^-er  26S^-407;  Pt^er  on  OMigations,  no.  3. 
GresUy's  Equity  Bvidtnct,  332.  1  Phil,  on  Evi.,  300.  CAiV/y  on  Gon.^. 
109.     1  S/ory'*  Eq.  Jurisp.,  23*. 

But  if  a  general  mental  derangement  be  once  established  or  conced- 
ed, the  presamption  is  shifted  on  the  other  side,  and  sanity  is  then  to  be 
shown. — 2  Rentes  Com.,  451. 

3.  What  is  the  general  rule  as  to  contracts  and  other  obligations  entered 
into  by  lunatics  and  idiots  1 

The  general  doetirine  is,  that  the  contracts  and  other  a^ts  of  lunatics 
and  idiots,  are  not  binding,  either  in  law  or  equity ;  and  although  their 
eontracts  aire  not  generally  absolutely  void,  but  only  voidable,  the  law 
takes  cate  effectually  and  fully  to  protect  their  interests,  and  will  allow 
them  to  plead  their  disability  in  avoidance  of  their  conveyances,  purchaser 
and  contracts.— -leaver  v.  Phelps^  11  Pick.  Rep^^  304.  Middleborougk  v. 
Rochester^  12  Mass.  Rep.y  365.  King  v.  Jttckson,  4  Cowtn^s  Rep.y  417. 
2  Ktn^s  Com.y  451.  Brown  v.  Jordel,  3  Car.  4r  PaynCj  30.  1  Moody  ^ 
Mal.^  105.  Pothier  Traiti  des  ObligaHonB^  49.  beinecc.  Elem.  Juris* 
Jfai^  I.  14.  sec.  329.  Gro.  de  jure  hdli^  B.  2,  ch*  11,  sec.  5.  Insu  Jus.^ 
Lib.  3,  tit.  20,  sec.  8.  Dig.  Lib.  50,  til.  17,  /.  5,  /.  40.  1  Domat,  B.  1, 
tit.  %  see.  1.  Ersk.  Inst.-,  B.  1,  tit.  7,  p.  160— iB.  3,  tit.  1,  p.  485.  Brae- 
ion^  Lib.  3,  ch.  2,  p.  100.  PuffendorjTs  Law  of  Jfature  and  JVW.,  par 
Barb.^  B.  3,  ch.  6.  Sugden  on  Powers^  ck.  7,  sec.  1.  Jfewland  on  Coni»^ 
19.  GfuMy  on  Coni.,  109.  Sktlford  on  Lunatics^  255,  263..  BaMer  v. 
the  Earl  of  Portsmouth,  5  B{xrn.  4r  Cresw.y  170.  7  Dow/.  4*  Ry.,  614* 
5a//  V.  Mannin,  3  i?/jgA  JV.  S.  i^g?.,  1.  1  Fonbl.  Eq.,  B.  1,  cA.  2.  1 
5/ory'#  Eq.  Jurisp.y  227  to  237. 

4.  What  is  the  rule  in  regard  to  the  manner  in  which  suits  are  to  be 
instituted  and  defended  by  lunatics  ? 

The  form  in  which  suits  are  to  be  instituted  and  defended,  when 
lunatics  and  idiots  are  a  party,  is  not  settled  in  the  books.  In  Co.  Litt.^ 
135,  it  is  said  that  the  suit  shall  be  in  their  name,  hot  shall  be  followed  hy 
others ;  and  that  when  an  idiot  doth  sue  or  defend,  he  shall  not  appear 
by  guardian,  prochein  ami,  or  attorney .-^2  Inst.,  261.  Highmore  on  Lu--^ 
nacy^  %.    Bac.  Abr.  Idiots  and  Lunatics,  G.    4  Cokeys  Rep.y  124. 

in  other  cases,  it  is  said  to  be  customary,  as  to  both  idiots  and  luna- 
tics, for  chancery  to  appoint  a  committee  to  defend  their  suits,  or  a  guar- 
dian—Jlfi^/e/:  P/.,  95.  3  P.  Will.,  111.  Finchy  135.  4^* Brown's  Pari. 
Cos.,  559.  And  it  is  in  other  cases  said  that  lunatics  may  sue,  as  well  as 
defend,  by  their  committees. — 1  Dick.,  233.  1  Chan.  Cos.,  153.  Thorn 
T.  Coward,  2  Sid.,  124.  Winslow  v.  Winslow,  14  Mass.  Rep.,  207. 
Lomes  v.  Skinner,  16  Mass.  Rep.,  348.  Brown  v.  Chase,  3  Day^s  Rep.,, 
90.     Webster  v.  Woodward,  15  Johns.  Rep.,  504. 

The  defence  may  be  by  attorney,  without  a  guardian. — Broadstreei 
t.  Broadshreet,  7  Mass.  Rep.  Faulkner  v.  McLeve  et  al.,  18  Johns.  Rep., 
i^.  Bat  it  is  the  better  practice  to  insert  the  name  of  the  guardian  in 
the  writ. — Lany  v.  Whidden,  2  JV*.  Hamp.  Rep.,  435. 
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The  creditor  of  the  lanmtio  may  file  a  hill  for  the  payment  of  his  debt| 
against  the  committee,  without  making  the  lunatic  a  iparty,^  Extra,  of 
Brashaer  v.  Van  Coritandty  2  Johns.  Ch.  J?«p.,  242.  Teal  v.  Woodworth^ 
S  Paige^s  Hep. 

The  committee  cannot  sue  in  their  own  names,  on  a  covenant  given 
to  the  lunatic. — Cameron  v.  PoHnger.  , 

An  entire,  not  a  partial  deprivation  of  reason,  must  be  shown,  to  in- 
ralidate  a  contract. — Jackson  v.  J^sii^,  4  Cowen^s  Rq).j  207.  Johnson  t. 
Jiioore,  1  Lilt.  Rep.,  371. 

5.  What  is  the  general  rule  as  to  the  commission  of  lunacy  % 

It  is  the  privilege  of  a  party  against  whom  a  commission  of  lunacv 
has  issued,  to  be  present  at  its  execution. — The  matter  of  Tracy^  1  Paig/s 
Rep.,  581.     The  matter  of  PettU^  2  Paige^s  Ch.  Rep.^  174. 

6.  What  is  the  effect  of  the  inquisition  ? 

It  is  not  conclusive  against  any  person  not  a  party  to  it.  When  an 
inquisition  is.  introduced  in  evidence,  the  party  against  whom  it  is  used 
may  introduce  proof  that  the  alleged  lunatic  was  of  sound  mind,  at  any 
period  of  time  covered  by  the  inquisition. 

The  party  against  whom  the  inquisition  is  received,  may  impugn  the 
finding  by  contrary  evidence,  without  producing  a  traverse  of  the  inqui- 
sition.— ben  V.  Clark,  5  Hah.  Rep.,  217. 

An  inquisition  issued  abroad  is  not  sufficient  to  authorize  the  sale  of 
real  estate. —  1  Schoales  $r  Lefroy.  Perkins,  a  Lunatic,  2  Johns.  Ck 
/2ep.,  124. 

7.  What  is  the  rule  as  to  who  may  be  committee  1 

The  old  rule  against  committing  the  person  and  estate  of  the  lunatic 
to  the  custody  of  the  heir  at  law,  is  now  abolished. — Dormer*s  case,  2  P. 
Will.,  262.  And  in  the  case  of  Martha  Livingston^  1  Johns.  Ch.  Rep., 
436,  which  came  up  on  the  petition  of  Alexander  Crofts,  and  Mary  his 
wife,  stating  that  Martha  was  found  a  lunatic,  that  she  was  the  widow 
of  Robert  T.  Livingston,  and  entitled  to  real  and  personal  estate  ;  and  that 
Mary,  the  petitioner,  is  the  only  child  of  the  lunatic ;  that  she  is  in  a 
state  of  deplorable  helplessness  and  lunacy,  and  has  been  so  for  many 
years,  and  is  now,  and  has  been  since  the  death  of  her  husband,  in  the 
care  of  the  petftioners. 

Prayer,  that  they  may  be  appointed  to  the  custody  of  her  person  and 
estate.  Kent,  Chan.  ^'  The  daughter,  in  this  case,  is  the  most  fit  person 
to  take  charge  of  an  aged  and  afflicted  parent. 

'^I  shall  therefore  direct  that  the  custody  of  the  person  and  estate  of 
the  lunatic  be  committed  to  the  petitioners,  on  giving  the  requisite 
security." 

It  is  not  a  matter  of  course  to  discharge  a  trustee.  He  must  show 
some  valid  excuse  for  declining  the  trust. — Lyttle,  a  Lunatic,  3  Patge*9 
R^.,  251. 
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MALICIOUS  PROSECUTION. 

1.  For  what  will  the  axition  of  malicious  prosecution  lie  1 

The  grounds  of  the  action  are  a  vexatioas  suit  brought  maliciously  and 
without  cause.  Demanding  excessive  bail,  although  the  plaintiff  has  a 
good  cause  of  action,  will  support  the  action.  But  if  bail  be  not  demanded, 
DO  matter  how  futile  or  unfounded  the  action  may  be,  the  plaintiff  is  suf- 
ficiently punished  by  the  payment  of  costs. — Ray  v.  Law^  1  Petert^  S,  C. 
JJg>.,  206. 

But  the  action  has  been  sustained  where  there  was  neither  an  arrest 
nor  bail  i  and  where  it  is  considered  that  malice  and  the  want  of  probable 
cause  are  the  foundation  of  the  action. — Pangbum  v.  Bully  1  WcnddPs 
Rep^  345.     Van  Duzer  v.  Linderman^  10  Johns.  Rep,^  106. 

Maliciously  suing  out  a  search  warrant,  or  a  commission  of  bank* 
ruptcy,  or  a  commission  of  lunacy,  or  indicting  for  a  common  trespass,  or 
exhibiting  groundless.accusations  merely  to  occasion  expense. — Jones  ▼• 
Giojfn,  10  Jiod.  Rep.y  148.  Elsee  r.  Smith,  \  Doiol.  Sc  Ry.  Rep^  97. 
Root  ▼.  CoopsTy  1  Burn.  Sf  East.  Rep.,  535.  Brown  v.  Chapman^  3  Burr^ 
1418.     Turner  v.  Turner,  Cowp.  2. 

The  grounds  of  the  action  for  a  malicious  prosecution  are  the  malice 
of  the  defendant,  express  or  implied. — Purcell  v.  MacnamarOy  9  East,  361, 
and  the  want  of  probable  cause,  Arbule  v.  Taylor,  3  Dow.,  160.  SavilU 
V.  Roberts,  1  Ld,  Raymd.,  374.  Ward  v.  Hvans,  1  Com.  'Rep,,  192. 
Wicks  r.  Freeman,  4  Durn.  4r  Easi,  249.  Chambers  v.  Robinson,  1  Stra., 
691.  Pippei  v.  Hearn,  1  Dw.  4r  Ryl^  266.  Chapman  v.  Piekersgill,  2 
Wilis.,  145.    Secar  v.  Babcock,  2  Johns.  Rep.,  203. 

Malice  is  a  necessary  ingredient  to  sustain  the  action. — Lindsy  v. 
Lamed,  17  J^ass.  Rep.,  190 ;  and  the  want  of  probable  cause. — J^urray 
T.  Long,  1  WendelPs  Rep.,  140.  Wills  v.  J^oyes,  12  Pick.  Rep.,  324, 
BluTU  V.  LUtle,  3  Mason,  102.  United  States  v.  Ruggles,  5  Jiiason,  192. 
Wengatt  v.  Beashore,  Penn.  Rep.,  232.  Sterling  y.  Adams,  3  Darfs  Rep.. 
411. 

2.  By  whom  is  malice,  or  the  want  of  probable  cause,  to  be  determined  X 

The  question  of  probable  cause  is  a  mixed  question  of  law  and  fact. 
The  jary  are  to  say  whether  the  circumstances  relied  on  to  show  proba- 
ble cause,  really  existed :  and  the  court  to  decide,  if  .they  did  exist, 
whether  they  constitute  probable  cause. 

Where  the  facts  relied  on  are  admitted  by  the  pleadings,  it  belongs 
to  the  court  to  pronounce  upon  them :  and  where  these  circumstances  are 
clearly  established,  the  court  will  refuse  to  submit  the  cause  to  the  jury. 
But  where  the  facts  are  controverted,  it  must  go  to  the  jury. 

And  if  the  want  of  probable  cause  be  shown,  the  law  will  infer  malice. 
To  do  a  wrongful  or  unlawful  act,  knowing  it  to  be  so,  constitutes  legal 
malice. — Wills  y.  Jfoyes,  12  Pick.  Mass.  Rep.y  324.  BlurU  v.  Liule,  3 
Mason,  102.      Uniud  States  y.  Ruggles,  5  Mason,  192.     French  y.  Smith, 
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4  Vermt.  Rep.^  363.  WiUianu  v.  Norwood^  2  Yerger'$  Rep^  329.  Cro^ 
<ref  V.  Hortony  4  aUk^.  i^ip^  59.  iTe/^on  ▼.  BemnSf  Cook's  Rep.,  90. 
t//»ier  Y.  Ldandy  i  Grttnlf.  Rep,,  135.  Burlingame  ▼.  Buriinganu,  8 
Cowen's  Rep.,  142.  ^lu^  v.  Deyo,  2  fVendelPs  Rep^  424.  Gorcion  y. 
2>e  ^ngelis,  6  Rowen^s  Rep.,  418.  Johnson  ▼.  StUton,  1  Dum,  4r  Eaa^ 
045.  /'rcemon  y.  .^^ee^  1  Cor.  4*  Papu,  138.  Attftoji  y.  Honnor,  I  Bos. 
4*  PW/.,  205. 

3*  What  is  aeoessaiy  to  allege  in  the  declawtion  1 

The  general  mle  is  (and  it  is  belieyed  that  there  is  no  ezception,) 
that  the  plaintifl*  mast  allege  that  the  prosecution  was  malicioas  without 
probable  cause,  and  that  it  was  terminated  in  his  fayor.  For  precedents  see 
2  Chittjf  on  Plead.,  242  et  seq.,  and  Siuton  y.  Johnson,  1  Dtem.  4*  Easi,  544. 

Before  the  action  can  be  maintained,  the  prosecution  must  be  deter- 
mined, and  how  it  was  determined  the  plaintiff  must  show  in  his  declara- 
tion, in  order  that  the  court  may  see  it  is  really  ended. — Cole  y.  Hanks,  3 
JIfonroe's  Rep.,  208.  Turner  r.  Walker,  3  Gill  4*  Johns.  Rep.,  377. 
Smith  V.  Shackford,  1  Jfon  4"  M*Cord*s  Rep.,  36.  •  Thomas  y.  De  Graf- 
fenread,  2  Ilnd,  143.  O'DriscM  y.  Bumty,  2  Ibid,  54.  Kirtley  y.  Dick^ 
d  d.,  2  J^unf.  Rep.,  10.  Young  y.  Gregory,  2  CalVs  Rep.,  452.  Ellis  y. 
Thilman,  3  /6i</,  5.  Gor/oit  y.  Z>e  Angdis,  6  WendelFs  Rep.,  418.  (roi^ 
Jor(/  y.  Smith,  11  JToef..  12^.,  56.  Leirif  y.  Farrell,  1  Strange,  114. 
Parker  y.  Langhey,  10  Jtfo</.  i{ep.,  145.  Pantsank  v.  Marshall,  Say.,  162» 
Morgan  v.  Hughs,  2  Dum.  4*  £a«r  /2«p.,  225.  Legged  y.  Tollebrey,  14 
£(ur,  302.    Edwards  v.  WUliams,  2  £«/).  i^ep.,  37. 

4.  What  is  the  general  rule  in  regard  to  the  eyidence  1 
^^  *' 

That  the  want  of  .  probable  cause  must  be  shown  affirmatiyely,  and 
will  not  be  presumed  from  a  neglect  or  omission  to  prosecute  a  suit.  — 
Gorton  y.  De  Jlngelis,  6  Wenddfs  Rep.,  418.  Frowman  v.  Smith,  6  Lu- 
iU's  Sel.  Cos.,  7.  Master  v.  Deyo,  2  Wendell's  Rep*,  424.  Madox  y.  Jach- 
son,  4  Munf.  Aep.,  462.  Whitney  y.  Peckham,  15  Mass.  Rep.,  243.  J?«r/ 
y.  Place,  ^  WendelPs  Rep.,  593.  ^%or  y.  SHll,  1  Halst.  Rep.,  166. 
Munns  y.  Dupont  et  al.,  3  Wash.  G.  (7.  Rep.,  31.  ffAtfe  y.  i2ay,  8  Pick. 
Uass.  Rep.,  464.  Pierce  v.  Thompson,  6  jPic/;.  Rep.,  193«  French  y. 
Smt/A  ef  a/.,  4  FermoiU  12€p.,  363. 

The  dismission  of  a  warrant,  by  a  magistrate,  is  primd  facie  evidence 
of  a  want  of  probable  cause,  and  throws  the  defendant  upon  the  bortben  of 
proof  that  there  was  probable  cause. — Williams  y.  Jforwood,  2  Yerger*s 
Rep.,  329.     Johnson  y.  Martin,  3  Murp.  Rep.,  348. 

Where  the  prosecutor  has  fairly  acted  upon  the  adyice  of  counsel 
giyen  upon  the  facts  before  the  commencement  of  the  suit  oomplained 
of,  he  may,  in  an  action  for  a  malicious  prosecution,  give  that  circum- 
stance in  evidence  to  rebut  any  presumption  of  malice  or  want  of  probable 
cause. 

But  a  necessary  qualification  of  this  rule  is,  that  it  must  appear  in 
proof  that  the  opinion  of  counsel  has  been  fairly  asked  upon  the  real  facts^ 
and  not  upon  statements  which  conceal  the  truth  or  misrepresent  the  cause 
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of  action.— B/«n/  v.  LUtliy  3  Mason,  102.  Stone  y.  Swifts  4  PicA.  il«p., 
389.  Turnery.  Walker,  3  (?»//.  ^  /oAiw.  i2ep.,  377.  /i^w/er<  v.  Cruck- 
leyy  5  Aiin/.,  277. 

If  the  party,  being  doubtful  of  his  legal  rights,  consulted  learned  coun- 
sel with  the  view  to  ascertain  them,  and  afterwards  pursued  the  course 
pointed  out  by  his  legal  adviser,  he  is  not  liable  to  this  action,  notwith- 
standing his  counsel  might  have  mistaken  the  law. — Stone  v.  Swift,  4  Pick. 
i^«p.,  380.    Ravenga  v.  Mclniosh,^  Bam.  Sr  Cresw.  Rep.,  693. 

MANDAMUS. 

1.  What  is  a  mandamus  defined  to  be  1 

In  England  it  is  defined  to  be  a  command,  issuing  in  tbe  King^s  name, 
from  the  court  of  Kin^s  Bench,  and  directed  to  any  person,  corporation, 
or  inferior  court  of  judicature,  requiring  them  to  do  some  particular  thing 
therein  specified,  which  appertains  to  their  ofiSce  and  duty,  and  which  the 
eourt  of  King's  Bench  has  previously  determined,  or  at  least  supposes^ 
consonant  to  right  and  justice.  It  is  a  high  prerogative  writ  of  a  most  ex- 
tensively remedial  nature ;  and  may  be  issued  in  some  cases  where  the 
injured  party  has  another  more  tedious  method  of  redress. — ^3  Black,  Com,y 
110.  Marbury  v.  Madison,  1  Cranck,  168.  Bridgman  v.  Holt,  Shower^ s 
ParL  Cos.,  122.  Sikes  v.  Ransom,  6  Johns.  Rep.,  279.  Mclntire  v.  Wood, 
7  Crunch,  499.  MCluny  v.  Silliman,  6  Wheaton,  600.  Ex  parte  Crane 
et  a/.,  5  Peters*  S.  C.  Rep.,  190.  Ex  parte  Roberts,  6  Peters^  S.  C.  Rep.,, 
215:  Ex  parte  Bradstreet,  Ibid,  774.  Life  St  Fire  Insurance  Co.  of  JVcta 
York  V.  Wilson's  Mws,  8  Pders*  8.  C.  Rep.,  291.  1  Keni^s  Com.,  322. 
Serg.  on  Const.  Law,  28. 

2.  What  is  the  general  rule  as  to  when  a  mandamus  will  lie  %  '"  ■ 

A  mandamus  issues,  in  general,  in  all  cases  where  the  injured  party 

has  a  right  to  have  anything  done,  and  has  no  other  q>ecific  means  of 

compelling  its  performance.     There  mast  be  a  ric^ht  without  any  adequate 

remedy,  or  the  mandamus  does  not  issue,  and  the  better  opinion  is,  that  the 

right  must  be  complete  and  not  inchoate.-^rA«  People  v.  The  Corporation 

of  Brooklyn,  1    WendelPs  Rep.,  318.    BoTik  of  Columbia  v.  Sweeney,  1 

Peters'  S.  C.  Rep.,  567.     3  Blackstone's  Com.,  110.    Rex  v.  The  Bishop 

of  Chester,  1  Dumford  4r  Bktsi  Rep.,  369.     Rex  v.  Tkt  Mayor  of  London^ 

I  Ibid,  423.     Rex  v.  The  Mayor  of  Chester,  1  Jlfoip^  4*  Selw.,  101.     Clark 

V.  The  Bishop  of  Sarum,  2  Stra.,  1082.    Rex  v.  Blower,  2  Burr,   1043. 

MMbank  v.  Powell,  1  Dwm   ^  East,  400.    Rex  v.  Bank  of  England^ 

Dougl.  Hep.,  506.    Rex  v.   Dr.  Jlskew  et  al.,  4  Burr,   2186.     £ex  v. 

Jolham,  3  Dum.  4*  East,  575.    Rex  v.  Marquis  of  Stcfiord^  2  Bum.  tr 

EaaCj  646. 

A  mandamus  lies  to  prove  a  wiU,  and  if  there  be  none,  to  grant  ad- 
miniatratioD. — Gray  v.  Finch,  Comb.,  454.  Denkin  v.  Mun,  Th.  Raym.^ 
235.  Rex  v.  Hay,  4  Burr.  Rep.,  2295.  Rex  v.  Sir  Richard  Raines,  Uar-> 
tken.  457.    Offley  v.  Best,  1  Lstring,  186.    A  m^uidamus  lies  to  reslon 
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a  recorder.  Rex  t.  7%e  Corporation  of  Wellsj  4  Surr.j  1999.  2  Loref  Ray* 
mondy  1238,  or  a  common  council  man,  or  burgess. — Rex  v.  Wilton^  5 
Mod,  Rep.^  256.  Com^.,  214 ;  or  to  swear  in  a  town  clerk. — Rex  y.  Stat^ 
ford,  5  Mod.  Rep.^  318.  Rex  v.  Mayor  of  Granpondy  6  I^tim.  4"  jE?a«f, 
301 ;  and  it  lies  to  a  corporation  to  compel  them  to  proceed  to  the  elec- 
tion of  Mayor.-^l?ex  t.  The  Corporation  of  Oxford^  Ca.  Temp,  Hardw^y 
177.  Rex  V.  JVetosAom,  Say.y  212.  Rex  v.  Heathcotey  10  Mod.  Rep.y  99  ; 
or  to  compel  arbitrators  to  choose  an  umpire. — Rex  v.  Goodrichy  3  SmitA 
Rep.y  383.  It  will  lie  to  compel  an  examination  of  an  applicant  for  admia^ 
sion  as  attorney. — Breckenridge  t.  Judges  of  the  Common  Pleas  of  Cum 
berlandy  6  Wkeeler*s  Am.  Com.  LaWy  566.  Dew  v.  The  Judges  of  Stoeet 
Springs  Districty  3  Hen.  4r  Mumf  Rep.y  1. 

It  will  not  be  issued  to  restore  a  clerk  of  the  district  court. — State  ▼. 
Dunlapy  5  Mar.  Lou.y  271. 

It  will  lie  to  the  judge  of  probates  on  his  refusal  to  grant  an  i^peaL — 
State  y.  Judge  Pitoty  11  Mar.  Lou.  Rep.y  535.     12  Mar.  Lou.  Rep.y  485. 

The  supreme  court  will  not  grant  a  mandamus  to  a  district  ja<)ge, 
commanding  him  to  set  aside  an  order  of  his  own,  which,  on  a  challenge 
to  the  array,  directed  the  jury  to  be  discharged  and  the  cause  continued. 
— Corporation  y.  Pauldingy  16  Mart.  Lou.  Rep.y  l88.  State  y.  Judge 
Esnaulty  12  Mart.  Lou.  Rep.y  488.  A  mandamus  lies  to  a  town  treasurer, 
to  compel  him  to  issue  his  warrant  of  distress  against  a  tax  collector  for 
omitting  to  collect  and  pay  oyer  monies. — Waldron  et  al.  y.  jL«e,  5  Pick. 
Rep.y  323.  , 

3.  What  is  the  general  rule  as  to  when  a  mandamus  will  not  lie  1 

The  general  rule  is,  that  where  the  party  has  his  remedy  by  action,  a 
mandamus  will  not  lie. — Boyce  y.  Russelly  2  Cowen^s  Rep.y  444. 

A  mandamus  will  not  l>e  granted  to  enforce  a  mere  equitable  right  or 
trust.— /?ea?.v.  The  Marquis  ofStaffordy  3  Dum.  4*  Easty  646. 

4.  What  is  the  general  rule  as  to  granting  a  masidamus  to  inferior 
courts  1 

The  general  rule  is,  that  in  all  cases  where  an  inferior  court  is  bound 
to  proceed  according  to  established  legal  principles,  and  it  is  alleged  that 
an  error  has  been  committed,  the  supreme  court  has  power  to  issue  a 
mandamusy  and  if  error  has  interyened,  the  same  obligation  exists  to  issue 
the  writ,  as  to  affirm  or  reyerse  a  judgment  upon  a  return  of  a  writ  of  er- 
ror.—2'^c  People  y.  The  Superior  Court  ofjfew  Yorky  10  WenddPs  Rep.y 
285.  A  mandamus  lies  to  an  inferior  court  to  compel  it  to  giye  effect  to 
necessary  proceedings. — AmhersCs  Casey  Th.  Raymondy  214.  Burgh  y. 
Blanty  10  Mad.  Rep.y  354.  But  the  court  will  not  attempt,  by  mandSmuSy . 
to  control  or  coerce  the  discretion  of  a  subordinate  tribunal. — The  People 
V.  Columb.  Common  Pleasy  1  WendelVs  Rep.y  297. 

The  rule  recognized  is,  that  where  the  inferior  court  has  a  discretion 
and  proceeds  to  exercise  it,  the  superior  court  has  no  jurisdiction  oyer  that 
discretion.  But,  if  the  subordinate  public  agents  refuse  to  act,  or  to  enter- 
tain the  question  for  their  discretion  in  cases  where  the  law  enjoins  upon 
them  to  do  the  act  required,  it  is  the  office  of  the  superior  court  to  enforce 
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obedience  by  mandamus. — Hull  v.  T%e  Suptrmson  of  Oneida^  19  Johns. 
Rep^  259.  The  People  v.  The  Supervisors  of  Albany^  12  Johns.  Rep.^ 
414.  Bright  v.  The  Supervisors  ofChsnangOy  18  Johns.  Rtp.y  242.  Ths 
People  y.  Superior  Court  of  J^ew  York^  10  Wendell's  Rep.^  285.  Exports 
Breckenridge^  6  Wheeler^s  Am.  Com.  Law.^  556.  £ar  |Hir^e  Martha  Brad-* 
sireet,  8  Pe/erx'  ;Sf.  C^  i2e^.,  588.  Life  Sf  Fire  Insurance  §o.  of  Jiem 
York  V.  Adams^  9  Peters^  S.  C.  Rep.^  273.  Postmaster  General  v.  Trigg^ 
11  Peters^  S.  C.  Rep.^  173.  Ex  parte  Poulttny  v.  City  of  La  Fayette^  12 
Peters^  S.  C.  Rep.^  472.  Amos  Kendall  v.  C^»t<e</  States^  12  Peter/  ;Sf. 
C.  Rep.j  524 ;  and  see  the  separate  opinion  of  Mr.  C.  J.  Taney  in  the 
above  case,  in  which  the  whole  doctrine  is  clearly  laid  down. — Ex  parts 
Story^  Ilnd,  339.  Ex  parte  Jesse  Hoyt^  13  Peters*  S.  C.  Rep.^  279. 
Decatur  v.  Paulding,  14  Peters^  S.  C.  Rep.y  497. 

So  a  mandamus  will  not  be  awarded  to  compel  an  inferior  conrt 
to  punish  a  man  for  contempt. — Ex  parte  Chamberlain,  4  Cowen^s  Rep.,  49. 
Nor  to  compel  a  judge  to  sign  abill  of  exceptions,  if  not  properly  tendered. 
— Jlfidberry  v.  Collins,  9  Johns.  Rep.,  345.  Jones  et  al.  v.  Insurance  Co.  of 
Iforth  America,  1  Binn.  Rep.,  38.  J^orris  v.  Buckley,  8  Serg.  4r  Rawte 
Rep.y  211.  Or  upon  refusal  to  gprant  a  new  trial. — Ex  parte  Bailey,  2 
Cowen^s  Rep.^  479.  Nor  to  strike  off  a  plea  which  the  court  had  permit- 
ted the  defendant  to  file,  and  which  the  opposite  party  deemed  improper. — 
Bank  of  Columbia  v.  Sweeney,  1  Peters^  S.  C.  Rep.,  567. 

The  supreme  court  has  power  to  issue  a  mandamus  to  a  circuit  court 
commanding  it  to  sign  a  bill  of  exceptions  in  a  case  tried  before  it. — Ex 
parte  Crane  et  {tl.,6  Peters*  S.  C.  Rep.,  190. 

The  refusal  of  the  judge  of  the  district  court  to  set  aside  a  judgment 
by  default,  is  not  a  proper  case  for  a  mandamus.  Such  applications  are 
to  the  discretion  of  the  court.  Ex  parte  Roberts  etal.j6  Pders*  S.  C.  R^.^ 
2i6. 

No  mandamus  will  lie  to  the  circuit  court  for  the  exercise  of  its  au* 
thority  in  cases,  not  of  absolute  rieht,  but  within  the  sound  discretion  of 
the  court,  and  exclusively  appertaming  to  its  practice. — Ex  partt  Daven* 
port,  6  Peter^  S.  C.  ^Rep.,  661.  Such  as  allowing;  amendments  to  the 
pleadings. — Ex  parte  Brcdstred,  6  Peiers*  S.  C.  Rq>.,  636. 

But  it  will  be  granted  to  compel  the  judge  to  have  the  records  made 
up,  and  to  sign  the  judgment,  in  order  that  the  party  may  have  the  benefit 
of  a  writ  of  error. — Idem.  Life  Sf  Fire  Insurance  Co.ofJ^Tew  York  v.  WU" 
son's  Heirs^  18  Peters^  S.  C.  Rep.,  291. 

A  writ  of  mandamus  is  not  a  proper  remedy  for  any  errors  that  may 
be  made  in  a  cause,  by  a  judge  in  the  exer^se  o{  his  authority ;  although 
they  may  seem  to  bear  heavily  on  tke  party. — Ex  parte  Myra  Clark 
Whitney,  13  Peters*  S.  C.  Rep.,  409. 

On  a  mandamus,  a  superior  court  will  never  direct  in  what  manner 
the  discretion  of  the  inferior  tribunal  shall  be  exercised,  but  it  will,  in  a 
proper  case,  require  an  inferior  court  to  decide. 

The  writ  of  mandamus  is  subject  to  the  legal  and  equitable  dis- 
cretion of  the  court,  and  it  ought  never  to  be  issued  in  cases  of  doubtful 
right. — Life  4"  Fire  Insurance  Company  of  Jfew  York  v.  Wilson* s  Heirs^ 
8  Peiers*  S.  C.  Rep.^  291. 
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5.  Wha^  18  the  general  manner  of  awarding  a  mandamus  ? 

The  modem  practice  is  not  to  award  a  mandamus  in  the  first  instance ; 
bat  to  grant  an  order  to  show  cause  why  a  mandamus  should  not  issue. 
In  auch  cases  the  question  is  discussed  upon  the  original  papers  on  which 
the  order  vf9s  obtained. — Commercial  Bank  of  Albany  v.  Canal  Comrs.y  10 
WmddVs  Rep.,  25,  in  error.    9  WenddVs  Rep.,  472. 

An  alternative  mandamus  may  be  served  on  the  judges  of  the  com- 
mon pleas  in  vacation. — People  v.  The  Common  Pleas  of  Herkimer,  7 
Wend.  Rep.,  536.    People  v.  Judges  of  West  Chester,  4  CowerCs  Rep.,  403. 

6.  What  is  the  rule  as  to  the  time  within  which  a  mandamus  must  he 
moved  I 

After  five  years  have  elapsed  since  the  final  hearing  of  a  cause,  the 
court  will  deem  it  expedient  to  interfere  by  way  of  mandamus. — People  v. 
l)elatDare  Common  Pleas,  2  WendelVs  Rep.,  256.  The  People  v.  The  Seneca 
Common  Pleas,  2  Wendells  Rep.,  265.  Per  Cur. — The  motion  is  denied ; 
here  has  been  a  delay  of  one  year  since  the  happening  of  the  errors  com- 
plained of. 

7.  What  is  the  rule  as  to  the  form  of  a  mandamus  t 

No  particular  form  is  necessary. — Rex  v.  Mayor  of  Jfoltingham,  Say., 
37.  But  it  must  be  properly  directed. — Rex  v.  the  Mayor  of  Hereford, 
Scdk.,  701 ;  which  must  be  done  by  the  person  applying  for  it. — Rex  v. 
The  Mayor  of  Rephon,  Salk.,  433.  Rex  v.  Wigan,  2  Burr,  782.  It  must 
be  directed  to  a  corporation  by  its  proper  name. — Rex  v.  Taylor,  3  Salk, 
230.  Rex  V.  Smith,  2  Maule  Sf  Selw.,  583.  It  must  state  all  the  facts 
necessary  to  show  that  the  prosecutor  is  entitled  to  the  reUef  prayed. — 
Bex  V.  The  Jus.  of  Yorkshire,  7  Dum.  if  East,  48.  Rex  v.  The  Justices 
of  Denbighshire,  14  Ea^fs  Rep.,  285.  Rex  v.  Cooper*s  Company,  7  Dum. 
if  East,  543.  Rex  v.  Margate  Pier  Co.,  3  Bam.  Hr  Aid.,  220.  Rex  v.  Mor- 
ris,  1  Ld.  Raym.,  338.' 

The  writ  may  be  amended  at  any  time  before  the  return.— jRex  v. 
Clitheroe,  6  Mod. 
not  after  the  return 


I.  Ren.,  133.    Rex  v.  Lyme  Regis,  Doug.  Rep.,  135.     But 
urn  18  made. — Rex  v.  Mayor  (^Stafford,  4  Ter.  Rep*^  690. 


8.  What  is  the  rule  as  to  the  return  1 

. 

The  mandamus  sets  out  tlte  grounds  of  the  claim  6f  the  relator  to  the 
relief  sought,  and  answers  to  the  declaration  in  other  suits.  To  this  the 
defendant  makes  a  return,  either  traversing  the  facts  there  stated,  or  ad- 
mitting those  facts,  and  setting  up  new  matter  in  avoidance.  To  the  re- 
turn, ue  reUtor  either  demurs,  takes  issue  thereon,  or  pleads  other  mat- 
ters in  answer — Commercial  Bank  of  Albany,  10  WendelPs  Rep.,  25.  The 
People  V.  The  Common  Pleas  of  Onondaga,  9  WendelVs  Rep.,  429.  The 
Inhabitants  of  Springfield  v.  County  Commis.,  10  Pick.  Rep.,  59. 

A  return  to  a  mandamus  must  be  precise  and  certain  to  every  intent* 
— iteac  V.  Cooper's  Co.  ofjfew  Castle,  7  Dum.  if  East  Rep.,  546. 
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MARKET  OVERT. 

1.  What  is  understood  by  market  overt  t 

It  is  an  open  fair  or  m&rket.  Market  overt  in  xYie  country  is  only 
held  on  the  special  da^'s  provided  in  particular  towns,  by  charter  or  pre- 
scription. The  market-place,  or  spot  of  ground  set  apart  by  custom  for 
the  sale  of  particular  goods,  is  also,  in  the  country,  the  only  market  overt. 
But,  in  London,  every  shop  in  which  goods  are  exposed  publicly  to  sale,  is 
market  overt,  for  such  things  only  as  the  owner  professes  to  trade  in. — 
2  Black.  Com.^  449.  Cro.  Jac.,  68.  Godb.,  131.  5  Co.  Rep.^  83.  12 
Mad.  Rep.^  521. 

2.  What  is  the  rule  of  the  English  law  as  to  sales  in  market  overt  1 

That  the  property  in  goods  may  be  transferred  by  such  sales,  though 
the  vendor  had  no  such  property  in  himself;  so  that  a  sale  in  market 
overt,  by  a  person  not  the  owner,  is  binding  upon  the  owner  of  the  goods 
sold,  and  he  is  thereby  barred  from  asserting  his  ownership,  unless  he  show 
coUusion  ox  fraud  on  the  part  of  the  purchaser. — 2  Black.  Com.y  449.  2 
Inst.,  713.  12  Peteradf.  Mr.,  588.  Hartop  v.  Hood,  1  Wills.,  200.  Hat 
wood  ▼.  Smith,  2  Bum.  Sc  East,  750.     Wilkinson  v.  King,  2  Cambp.^  325 

3.  What  is  the  rule  as  to  market  overt  in  the  United  States  ? 

This  ancient  institution  of  market  overt,  which  controls  and  inter- 
feres with  the  application  of  the  common  law,  has  never  been  recognized 
in  any  oi  the  United  States,  or  received  any  judicial  sanction.  Though  it 
has  been  sometimes  contended,  that  a  bonsl  fide  purchase  for  a  valuable 
consideration  and  without  notice,  was  equivalent  to  purchase  in  market 
overt,  under  the  English  law. — Ventress  v.  Smith,  12  Peters^  S.  C.  Rep., 
161.  Lecky  v.  McDermot,  8  Serg.  Sr  Rawle^s  Rep.,  500.  Hosack  v. 
Weaver,  1  Yeates  Rep,,  478.  Boston  v.  Worthington,  5  Sergt.  ^  Rawle 
Rep.,  130.  Bam^  v.  Baldunn,  8  Mass.  Rep.,  518.  Tovm  v.  Collins,  14 
Mass.  Rep.,  500.  Lowry  v.  Walsh,  8  Cowen^s  Rep.,  241.  Browning  v. 
Magill^  2  Har*  St  Johns.  Rep.,  308.  Browne.  Campsall,  6  Har.  Sc  Johns*^ 
491.    Heaco'ck  v.  Walker^  1  Ti/ler'a  Vt.  Rep.,  341. 

MARRIAGE. 

1.  How  is  marriage  defined  1 

It  IS  a  connection  between  a  man  and  woman  implying  a  mutual  and 
exclusive  cohabitation  during  life. — J^tcptice  autem,  sive  matrimonium,  est 
viri  et  mulieris  conjunctio,  individuam  viics  consuetudinem  continens. — Insi, 
Jus^  Lib.  1,  sec.  1.  Code  8,  tit.  47.  Ulpian,  tit.  9,  sec.  1.  Big.  35,  tit. 
16.  B^.,  lib.  50,  tit.  17,  30.  Code  4,  28,  7.  Jlrisiotle  de  Mbilii.  ex 
Aihtn.,  80.  L.  18.     .ttul.  Gell.,  15,  20, 18.     Taylor's  Ele.j  340.     Betaero.^ 
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21.  Proudon.  Caurs  de  Droit  Fran.y  torn,  1,  p.  16.  Duranion^  torn,  1,  JVo. 
54.  Dalloz  Jurisp.  Gen^  J^o.  13.  Jtfer.  Ques,  de  Droit,  torn,  5.  Mar^ 
tec.  8.     De  Chasat  Comm.y  torn.  l,p.  216. 

It  is  an  engagement  by  which  a  single  man  and  a  single  woman,  of 
sufficient  discretion,  take  each  other  for  husband  and  wife.  From  the  na- 
ture of  the  contract  it  exists  during  the  lives  of  the  two  parties,  unless  dis- 
solved from  causes  which  defeat  the  marriage,  or  from  relations  imposing 
duties  repugncmt  to  matrimonial  rights  and  obligations. — Milford  v.  Wor- 
tester,  7  JIass.  Rep.,  52.  Jackson  ex  dem.  Dies  et  ta.  v.  Winne,  7  Wen' 
delVs  Rep,,  47.  Ferlot  v.  Gojon^  1  Hopkins  Rep.^  498.  1  Black.  Com^ 
435.    2  Kent's  Com.,  79..    1  Domat  PreL,  6,  24. 

2.  How  must  this  conjunctio  be  formed  1 

The  citizens  of  a  country  contract  valid  matrimony,  when  they  fol- 
low the  precepts  of  the  law. — Inst,  Jus.,  lib,  1,  tit,  10.  Dig,  23,  tit,  2. 
Jfov.,  74.     Brown^s  Civil  4r  ^dm.  Law,  b.  1,  ch,  1. 

3.  In  what  light  does  the  law  consider  marriage  1 

In  no  other  view  than  as  a  civil  contract  \  and  taking  it  in  this  civil 
light,  the  kw  treats  it  as  it  does  other  contracts. — 1  Black.  Com.,  433. 
Dig.,  50,  17,  30.  Civil  Code  of  Lou.,  JSrt.  87.  Brown's  Civil  Law,  b.  1, 
th.  1.  Code  Civile  Fran.,  art.  184.  Chasat  Com.,  tom.  1,  p,  516.  7ay- 
lor^s  Elements  of  the  Civil  Law,  314 — et  seq.  Potter's  Greek  jSntiq.,  170. 
2  Kent's  Com.,  74. 

Marriage  is  unquestionably  a  civil  contract,  founded  in  the  social 
nature  of  man,  and  intended  to  regulate,  chasten,  and  refine  the  intercourse 
between  the  sexes ;  and  to  preserve,  multiply  and  improve  the  species. — 
JdUford  V.  Worcester,  7  Jifass.  Rep.,  52. 

4.  What  is  the  general  rule  of  law,  as  to  the  form  necessary  to  consti* 
tute  the  contract  1 

Marriage  is  nothing  but  a  contract,  and  to  render  it  valid,  it  is  only 
necessary,  upon  the  principles  of  natural  law,  that  the  parties  should  be 
able  to  contract,  willing  to  contract,  and  should  actually  contract. — Du- 
maresly  v.  Fishly^  3  Mass,  Rep.,  370. 

r^  peculiar  ceremonies  are  requisite,  by  the  common  law,  to  the  valid 
celebration  of  marriage.  And  the  Koman  lawyers  strongly  inculcated  the 
doctrine  that  the  very  foundation  and  essence  of  the  contract  is  consent 
freely  given,  by  parties  competent  to  contract.  J^ihU  proderit  sign&sse 
tabulas,  si  mentem  matrimonii  non  fuisse  constabit,  Jfuptias  non  concubitus, 
sed  consensus  facit. — Dig.,  lib,  50,  tit.  17,  30.  Wood's  Inst.  Civil  Law^ 
120.  Dig.,  lib.  S5,  32.  Inst.  Jus.,  lib.  1,  l!--!.  Code,  de  Nuptiis, lib,  2S. 
Lou,  Civil  code,  art.  92.     Pothier  Cont,  du  Mar.,  Jfo.  307. 

5.  What  were  the  forms  of  marriage  under  the  Roman  jurisprudence  1 

Dr.  Taylor  mentions  three  kinds  of  lawful  marriage,  which  obtained 
among  the  nomans. 
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First.  And  which  appears  C^ul.  Ge/.,  6,  and  Virg,  Geor,^  18  and  31,) 
to  have  been  the  most  ancient  form  in  use  among  that  people,  was  mar- 
liage  (usu)  by  prescription ;  which  was  effected  thus :  when  a  woman  co- 
habited with  a  man  for  a  whole  year,  with  a  view  to  matrimony  (matri" 
fmonii  ^go)^  she  became  his  property  by  prescription,  under  a  law  of  the 
twelve  Tables.  Till  this  year  was  expired  she  was  uxor  mairona^  but  not 
mater-familias.  An  absence  of  three  nights  would  break  the  prescription 
or  usucaption. 

Second.  Marriage  Farre,  Confarreatio.  This  was  the  most  solemn 
form  of  marriage  among  the  Romans ;  by  it  a  woman  became  co-partner 
with  her  husband  in  all  his  sacred  rights,  and  in  all  his  substance,  and  was 
his  sole  heir  at  his  death,  if  he  died  without  children. — Dion.  Hal.^  I.  1. 
If  he  left  children,  she  succeeded  to  equal  portions  of  his  estate.  The 
children  were  pairimi  and  matrimiy  and  had  peculiar  privileges  ;  certain 
priests  and  vestal  virgins  were  chosen  from  among  them.-HIr  Tacii.  jinn.^ 
16.    JluL  Gel.,  12. 

The  ceremony  could  not  be  performed  without  the  presence  of  the 
Poniifex  maximus  (highest  or  chief  priest),  or  the  Fiamen  Dialis  (Arch 
Priest  of  Jupiter). — Sennits  in  1  Georg,  It  was  attended  with  the  cere- 
mony of  the  parties  mutually  breaking  together  a  cake, — Panis  farreus. 
Ten  witnesses  were  necessary. — Ulpian,  tit.  9,  sec.  1.  It  was  dissolved 
by  a  similar  ceremony.  It  fell  into  disuse  about  the  time  of  Tiberius.— 4 
Tac.  Ann.y  16. 

Third.  Marriage  coemptioTUj  or  by  mutual  purchase.  The  man  and 
the  woman  delivered  to  each  other  a  small  piece  of  monej.-^Serviiis  ai  ^ 
Ftrg.  JSneidy  103.  Cic.  Grot,  1,  57.  The  man  asked  th^  woman,  wul 
yon  become  to  me  the  mother  of  the  family  1  to  which  she  replied,  I  will. 
.In  her  turn  she  asked,  will  you  become  to  me  tifeuher  o(  the  family  ?  and 
lie  answered,  I  will.  The  woman  delivered  her  piece  of  money  and  her- 
self into  the  hands  of  the  man.  Until  this  period,  and  preceding  the 
domi  ductioj  the  woman  was  sponsa  only  ;  after  the  domi  ductio,  the  mar 
riage  was  completed. — Dig.^  35, 1,  15.  The  wife  stood,  in  point  of  heir- 
ship to  the  husband,  in  the  place* of  a  daughter. 

ConntMumy  conjugiumy  and  eojisortiumy  are  metaphorical  synoaymes 
for  lawful  matrimony. 

There  were  also  two  sorts  of  imperfect  matrimony  allowed  by  the 
Boman  law :  1st.  Cantuberniumj  which  was  the  matrimony  of  slaves,  a 
permitted  cohabitation ;  not  partaking  of  lawful  marriage,  which  they 
could  not  contract. — Code^  lib,  2,  tit.  21,  4.  Code^  lib.  5,  tit.  5,  3,  9, 
Code,  lib.  6,  tit.  5,  9,  9.  Code,  lib.  9,  tii.  9,  6,  2,  3.  Dig.,  lib.  48,  tit.  5, 
6.  Hence  there  was  no  process  of  adultery  in  favor  of  slaves. — Code,  lib. 
9,  tit.  9,  2a     Dig.,  lib.  48,  tit.  5,  6. 

But  the  laws  of  nature  as  to  incestuous  commerce  were  held  in  full 
(oTce.— Dig.,  lib.  23,  tii.  2,  14. 

This  perhaps  results  from  the  very  nature  of  slavery,  and  certainly 
obtains  (with  the  exception  of  the  latter  clause,)  in  all  the  Spanish, 
French  and  English  colonies,  where  slavery%exists,  and  also  in  the  United 
States.    By  the  Civil  Code  of  Lou.,  art.   182,  the  marriage  of  slaves 
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cannot  produce  any  of  the  cml  efiects  resulting  to  free  persons  from  thai 
contract. 

2d.  Concubtnatusy  semi-malrimonium^  conjugium  inequale.  This  is 
fully  described  in  the  last  title  of  Dig*.,  25.  Concubinage  was  entered 
into  before  witnesses,  otherwise  it  becanne  prostitution. — Dig.y  lib.  25,  tit, 
7,  3.  The  parties  might  dissolve  the  contract  at  pleasure. — ^^-j  ^*^»  25, 
tit.  7,  1.  It  did  not  admit  of  adultery. — Dig,,  lib.  25,  tii.  7,  3.  Officers  of 
state  in  the  provinces,  were  not  allowed  to  intermarry  with  females  of  the 
province,  but  they  might  take  concubines. — Dig.,  lib.  23,  tit.  2,  38,  et  57. 
A  man  should  have  no  more  than  one  concubine,  and  should  be  at  least 
twelve  years  old.  The  woman  must  be  free  and  unmarried. — Dig.,  Hb, 
2b J  Hi,  71.  Const.  Code,  5,  26.  And  by  a  subsequent  regulation,  this 
was  extended  to  the  man  also.  Concubifia  est  mtilier  libera  quam  vir 
Calebs  domi  concubinat&s  causA  solam  kabet. — Jfov.  Just.j  18, 74,  et  89. 

Concubinage  was  abolished  by  the  emperor  Leo. — ^JVov.  Leo^  91. 

6.  What  are  the  civil  disabilities  to  contract  marriage  ? 

1.  Having  another  husband  or  wife  living. 

2.  Want  of  age  ;  this  is  sufficient  to  avoid  the  contract,  on  the  gromd 
of  imbecility  of  judgment  of  the  party. 

3.  The  want  of  the  consent  of  parents  or  guardians. 

4.  Want  of  reason. — 1    Blacks.  Com.j  350.     2  Rentes  Com.^  76. 

7.  What  is  the  rule  of  the  common  and  of  the  civil  laws,  as  to  the  age 
of  consent  to  marriage  \ 

The  rule  both  of  the  civil  and  common  laws,  is  fourteen  years  in 
males,  and  twelve  in  females. — 1  Blacks.  Com.,  436.  2  Keni's  Com.^  78. 
Insi.  Jus,,  lib.  1,  10.     Code,  de  J^upt,,  1.2S.     1  Domat,  B.  24. 

In  the  state  of  Ohio,  the  age  of  consent  is  eighteen  in  males,  and 
fourteen  in  females ;  and  in  Massachusetts,  it  is  seventeen  in  males  and 
fourteen  in  females. 

8.  What  is  the  rule  as  to  the  consent  of  parents  or  guardians  1 

Under  the  civil  law  the  consent  of  parents  was  absolutely  necessary, 
(if  the  son  or  daughter  was  under  parental  power),  and  this  must  be  given 
before  the  marriage}  and  a  subsequent  ratification  would  not  legalize  the 
marriage.— 2>i>.,  lib.  1,  tit.  5,  11.  Dig,,  lib.  23,  tit.  2,  65,  1.  Dig.,  lib. 
48,  tit.  5, 13,  6.  But  latterly,  a  confirmation  seems  to  have  been  valid. — 
Code,  lib.  4,  tit.  28,  7.  Without  this  consent,  the  issue  were  illegitimate. 
Just.  Inst.,  lib.  1,  tit.  11,  7.  In  cases  of  insanity  or  captivity,  -the  con- 
sent of  the  parents  was  not  necessary. — Code,  de  Jfupt.,  28. 

In  England,  both  by  the  canon  (canons  of  1603,  Can.  62^  63,  100  tt 
101,)  and  the  statute  law,  the  consent  of  parents  is  required,  though  the 
contract  is  not  in  all  cases  void  without  that  consent,  but  a  penalty  is  in- 
flicted upon  the  minister. — Stat.  7  and  8,  WUl.  III.,  ch.  35,  Jitfar.,  art.  26. 
Geo.  II.,  ch.  33.    4  Geo.  Vf.,  eh.  76. 

In  Germany,  Holland,  and  perhaps  most  of  the  European  states,    the 
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consent  of  parents  is  absolcitely  necessary  to  a  yalid  marriage.  In  those 
states,  twenty-fire  in  males  and  twenty-one  tn  females,  is  the  period  moat 
generally  adopted  as  the  age  of  majority.  Where  consent  is  unreasonably 
withheld,  the  party  may  petition  the  tribunal,  and  for  good  cause  shown^ 
obtain  judicial  consent. — Vinnius  in  Inst.^  lib.  1,  tii,  10.  Domat^  de  Doi*y 
Me,  2.  Htijucc.  Elem,  Jur^  Gtr.y  lib,  1,  sec.  138.  Van  Leuwen^s  Ram, 
Duck.  Law,  73.  Pothier,  Traile  du  Coni.  de  Marri.,  no.  321—342.  Code 
Jfap.^  no.  14.0—160.     Toulier,  Droit  Civile  Fran.,  tome  1,  p.  143—163. 

In  some  of  the  states  of  the  Union,  a  license  is  required  from  the 
county  in  which  the  parties,  or  one  of  them^  is  domiciled  ;  but  a  non-com- 
pliance with  these  statutory  provisions  does  not  render  the  marriage  void, 
in  Louisiana,  however,  i(  is  declared  that  no  marriage  can  be  celebrated 
without  the  license  of  the  parish  judge,  directed  to  the  priest,  minister  or 
justice  of  the  peace,  who  is  to  celebrate  it. — CivU  Code^  art*  103.  Yet  a, 
marriage  celebrated  in  Louisiana  without  license,  is  not  void.  These 
bws,  restating  to  forms  and  ceremonies,  are  directory  to  those  who  are 
authorized  to  celebrate  marriage.— iJo/ifte^  v.  Holmes^  6  Lou.  Rep.^  740. 
See,  Jldam  v.  Walker^  1  Dov).  Pari.  Rep.y  148.  Honeyman  v.  Campbell^  2 
Dow.  4-  Clark's  Pari.  Cas.^  265»  Jackmm  v.  Winns^  7  Wendell,  4fl.  2 
Kent^s  Com.,  86. 

9.  What  effect  has  fraud  upon  the  contract  of  marriage  % 

The  rule  is,  that  a  marriage  procured  by  force  or  fraud  is  void,  ab 
initio^  and  may  be  treated  as  null  by  every  court  in  which  its  validity  is 
incidentally  drawn  in  question.  The  basis  of  the  marriage  is  consent, 
and  the  ingredient  of  fraud  or  duress  is  as  fatal  in  this^s  in  any  other  con- 
tract.—2  Kent's  Comm.,  76.  Voet  ad  Pand.,  lib.  22,  15.  Pothier  Traits 
du  Com.  de  Mar.,  307 — 8.  TouL  Droit  Civile  Fran^,  tome  1,  no.  501 — 512. 
Reeve's  Domes.  Rdations,  201,  207.  2  Hogg.  Rep.,  104,  246.  Ferlat  r. 
Gojon,  t  Hop.  Ch.  Rep.,  478.  Aymar  v.  Ao^,  3  Johni.  Ch.  Aep.,  49« 
Fomskill  T.  Murray y  1  Bland.  Rep.,  483.  Jenkins  v.  Jenkini  heirs,  2  Dan*f 
103.    Scots  V.  Skufeldt,  5  Paige^  43. 

Where  the  parties  were  white  persons,  and  the  woman  had  filiated  a 
bastard  child  upon  the  man,  upon  which  he  was  arrested  under  the  bas^ 
tardy  act,  and  to  obtain  his  discharge  from  the  proceedings  against  him, 
and  believing  the  child  to  be  his,  he  married  her.  Subsequently  he  ascer- 
tained  that  the  child  was  a  mulatto,  and  that  the  woman  knew  it  at  the 
time  she  swore  it  to  be  his,  she  then  having  been  delivered  and  seen  the 
ehiid. 

Upon  a  bill  filed  by  the  husband,  held,  that  he  was  entitled  to  a  de- 
cree declaring  the  marriage  contract  void,  on  the  ground  of  fraud.  But 
the  chancellor  held,  that  if  the  child  had  been  filiated,  and  the  marriage 
took  place  before  its  birth,  the  husband  would  not  be  entitled  to  relief, 
■otwithstanding  the  woman  knew  and  concealed  the  fact  from  him,  that 
•he  had  received  the  embraces  of  a  negro  about  the  time  she  was  receiving 
)us.—iScott  V.  Skufeldt,  5  Paige's  Rep.,  43r 

A  marriage  procured  by  abduction,  terror  and  fraud,  will  be  annulled* 
^Perltd  V.  Gojon,  I  Hopk.  Rep.,  478.  Fornshill  t.  Murray,  1  Bland*e 
%>.,  483. 

19 
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Bat  it  is  well  understood  that  error,  and  eren  disingenuous  repre* 
sentations,  in  respect  to  the  qualities  of  one  of  the  contracting  parties,  as 
to  his  condition,  rank,  fortune,  manners  and  character,  would  be  insuffi- 
cient. The  law  makes  no  provision  for  blind  credulity,  however  it  may 
have  been  produced.— 2  Kent'^s  Com,^  77.  Voet  ad  Pand.,  lib.  24,  2,  15.' 
Toulier,  Droit  CivUe  Fran.,  tome  1,  no.  501, 512, 515,  521.  Pothier,  Traiti 
du  CoTitrat  de  Mar.,  no.  310,  314.  1  Phi/Iimore'a  Rep.y  137.  2  Hagg. 
Consist.  Rtp.^  248.  Benton  v.  Benton,  1  Day^s  Rep.,  111.  Perry  v.  Per- 
ry^ 2  Paige's  Rep.,  501.  Scott  v.  Shufeldt,  5  Paige,  43.  Devanbagh  v. 
Devanbagh,  5  Paige*s  Rep.,  554.  .  Reeve^s  Domestic  Relations,  201 — et  seq. 

10.  What  is  the  rule  as  to  the  disability  of  insanUy  or  unsound  mind  1 

That  a  person  of  unsound  mind  cannot  be  married.  The  perform- 
ance of  the  marriage  ceremony,  and  continued  cohabitation  til)  death,  with 
one  of  that  condition,  will  not  constitute  a  legal  marriage,  nor  give  claim 
to  dower  or  curtesy  in  his  or  her  estate. — Jenkins  ▼.  Jenkins,  2  Donors 
Rep.,  103.  Wightman  v.  Wightman,  4  Johns.  Ch.  Rep.,  345,  per  Kent  Ch. 
It  18  too  plain  a  proposition  to  be  questioned,  that  idiots  and  lunatics  are 
incapable  of  entering  into  the  marriage  contract,  and  that  such  marriages 
are  absolutely  void ;  yet  it  is  expedient,  for  the  sake  of  the  good  order 
of  society,  that  the  nullity  of  such  marriages  should  be  ascertained  and 
declared  by  the  decree  of  a  court  of  competent  jurisdiction. — 2  Kent's 
Com.,  QQ.  1  Black.  Comm.,  438.  Jiiiddleborough  v.  Rochester,  12  Mass^ 
Rep.,  364.     3  Edw.  Rep.,  373. 

11.  What  is  the  rule  as  to  the  disability  arising  from  consanguinity  and 
affinity  1 

All  persons  connected  in  the  ascending  or  descending  line,  are  prohib- 
ited, and  this  ad  infinitum. — Jus.  Inst.,  lib.  1,  tit.  10,  1.  And  this  extends 
to  illegitimate  children. — Civil  Code  of  Lou.,  art.  96.  2  Kents  Comm., 
81.  Burgess  v.  Burgess,  1  Hagg.  Rep.,  386.  Butler  v.  Castrill,  GUVs 
Eq.  Rep.,  156.  Code  Jfap.,  no.  161.  Taylor's  Elements  of  the  Civil  Law, 
314.  Cooper*s  Jus.  in  Jfotes,  423,  where  a  comprehensive  table  is 
laid  down  showing  the  degrees  of  affinity  and  consanguinity.  J  Black. 
Comm.,  434. 

As  to  affinity,  the  general  rule  is,  "Quoeumque  gradu,  quis  uni  conjW' 
giumjunctus  est  consanguinitate,  eodem  gradu  junctus  est  alteri  affinitate. 
In  whatsoever  degree  one  of  the  spouses  is  by  consanguinity,  the  other 
stands  in  the  same  degree  by  affinity ;  accordingly,  a  man  may  not  marry 
his  wife^s  mother  or  his  wife's  daughter,  for  they  are  in  the  direct  line« 

.As  to  collaterals,  marriage  is  prohibited  between  brothers  and  sisters, 
whether  of  the  whole  or  of  the  half  blood,  whether  legitimate  or  illegiti- 
mate, and  between  uncle  and  niece,  and  aunt  and  nephew. — Civil  Code 
of  Lou.,  att.  97.  Mass.  Revised  Stat.,  ISZ5,  part  4,  tit.  1,  ch.  130.  Ohio 
Revised  Stat.,  1831.  Jfew  York  Revised  Stat.,  1830,  vol.  2,  p.  139,  vol  3, 
688.  This  is  according  to  the  rule  of  civil  law. — Dig,,  lib.  3,  tit.  2,  /. 
34,  2.  Inst.,  lib.  1,  tit.  10,  where  it  is  said  the  children  of  two  brothers 
may  marry. 
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By  the  old  canon  law,  and  the  early  decretals,  marriage  was  prohibit- 
ed to  the  seventh  degree  of  canon  law  computation,  which  answers  to 
the  twelfth  of  th^  civil  and  common  law.  B^t  by  the  council  of  the  Lateran, 
(1215),  it  was  reduced  to  the  fourth  degree,  inclusive :  this  includes  not 
only  first,  but  also  second  cousins.  It  is  understood  that  these  extended 
disabilities  under  the  ecclesiastical  law,  are  not  positively  fixed,  but  may 
be  removed  by  dispensation,  which  is  generally  granted  upon  proper  cause 
shown. — Barnes  Eccles.  LavOy  tit.  Mar, 

As  to  collaterals  by  affinity,  the  imperial  constitutions  forbad  mar* 
riage  between  the  brother-in-law  and  the  sister-in-law,  in  the  ct)Ilaterai 
line. — Cocfe,  dt  Incest  et  Inst.  Mtpt,,  1.  This  is  made  a  statutory  rule  in 
some  of  the  states  of  the  Union. — Commonwealth  v.  E,  ^  K.  Perrymany  2 
Leigh^s  Rep.y  717,  where  such  marriage  was  held  unlawful  by  the  statutes 
of  Virginia.  See  Mass.  Revised  Stat.y  1835,  and  by  the  revised  Code  of 
Miss.y  and  perhaps  other  states  have  made  a  like  provision.  But  marriages 
of  this  kind,  though  prohibited  by  positive  law  in  one  state,  are  held  valid 
in  that  and  every  other  state,  if  made  in  a  state  or  country  where  no  such 
prohibition  exists. — 2  Kent*s  Com.y  86.  Dumarsely  v.  Fishieyj  3  Marsh, 
Rep,y  369.  Putnam  v.  Putnam^  8  Pick,  Rep.^  433.  Medway  v.  Jfeedham^ 
16  Mass,  Rep,y  157.  West  Cambridge  v.  Lexington^  1  Pick,  Rep.^  505. 
Huberus,  lib,  1,  tit.  3,  sec,  9.     Story's  Com.  on  Conflict  of  Lawsy  106. 

12.  What  is  the  effect  of  an  incestuous  marriage  ? 

It  is  not  absohitely  void,  but  only  voidable  during  the  lives  of  the 
parties ;  and  after  their  death,  it  is,  to  all  intents  and  purposes,  valid. — 1 
Black.  Com.,  434.    Story's  Conflict  of  LawSy  106. 

By  act  of  5th  and  .6th  of  William  IV.,  all  future  incestuous  mar* 
nagea  are  declared  to  be  absolutely  void,  and  not  merely  voidable. 

13.  What  is  the  rule  as  to  the  disability  arising  from  corporal  infirmi- 
ties "l 

The  rale  is,  that  marriage  between  parties  not  habiles  admatrimoniumy 
ia  not  void,  but  voidable  upon  their  joint  petition,  or  of  that  oi  the  injured 
party  only. — 1  Black.  Com.y  435. 

To  anthorize  a  sentence  of  nullity  for  physical  incapacity  of  the  de- 
fendant, it  must  have  existed  at  the  time  of  the  marriage,  and  must  be  in- 
curable ;  and  both  these  facts  must  be  established  by  the  most  satisfactory 
evidence,  although  they  are  admitted  by  the  defendant. — Davanhagh  v. 
Davanbaghy  5  Paige^s  Rep.y  554.    *^ 

14.  How  is  the  rule  of  disability,  by  reason  of  former  marriage,  ap- 
plied 1 

No  person  can  marry  while  a  former  husband  or  wife  is  livmg. 
Saeh  second  marriage  is,  by  the  common  law,  absolutely  nnll  and  void ; 
and  it  is  probably  an  indictable  offence  in  most,  if  not  all,  the  states  of  the 
Union. 

In  Loaisiana,  ten  years  of  absence  without  any  news  of  the  absentee, 
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is  ft  sufficient  cause  for  the  hasband  or  wife  of  sacb  absentee,  to  contract 
another  marriage,  after  having  been  authorized  to  do  so  by  the  judge,  on 
due  proof  of  such  absence,  without  any  news,  during  the  time  required.— 
Civil  Codey  art,  81.  And  similar  exceptions  are  provided  for  by  the  stat- 
utes of  every  state  in  the  Union.  In  New  York,  the  time  of  absence  is 
fixed  at  five  years ;  in  Massachusetts,  at  seven ;  in  Ohio,  three ;  in  Mis- 
sissippi,  seven  years. 

In  the  state  of  New  York,  although  the  absence  of  five  years  of  one 
of  the  parties  from  the  state,  will  exempt  the  other,  who  marries  again, 
from  the  mere  penal  consequences  of  bigamy,  under  the  act,  1  Rtv.  Laws^ 
113,  yet  the  second  marriage  is  null  and  void. 

No  length  of  absence,  and  nothing  short  of  death,  or  the  judicial  de- 
cree of  some  court  confessedly  competent  to  the  case,  can  dissolve  the 
marriage  tie. — Williamson  v.  Parisien^  1  Johns.  Rep,^  389. 


OF  FOREIGN  MARRIAGES. 

I.  What  is  the  general  rule  as  to  foreign  marriages  7 

As  a  general  rule,  a  marriage  by  the  law  of  the  place  where  it  is 
made,  is  equally  valid  everywhere.  Thus,  where  the  parties  were  Eng- 
lish subjects,  and  one  of  them  a  minor,  ran  away  without  the  consent  of 
the  guardian,  to  avoid  the  English  law,  and  married  in  Scotland.  Upon 
a  suit  brought  to  annul  the  marriage,  the  court  of  delegates  held  it  to  be 
valid. — Campion  v.  Bearcroft^  2  Hagg,  Comiat,  Rep,^  443.  And  this  is 
now  the  confirmed  law  of  England. — Harford  v.  Morris,  2  Hogg.  ConnsL 
Rep,,  4>28.  Doe  v.  Vardill,  5  Bom.  ^  Cre«i0.,.433*  Ferguson  on  Mar. 
and  Divorce,  997.  Ryan  v.  Ryan,  2  Phillm.  Bed.  R^p.,  332.  3  PkMw^ 
Eccl,  Rep.,  58.  Ruding  v.  Smith,  2  Hagg,  Consist.  Rep.,  390.  Schrimshirs 
r.  Schrimshire,  2  Hagg,  Consist.  Rep.,  395.  Middletown  v.  Joverin,  2 
Hagg.  Consist,  Rep.,  437. 

This  is  also  the  rule  in  the  United  States. — Dumarsdy  ▼•  Fiskhy,  3 
Marsh.  Rep.,  369.  Medway  v.  J^eedham,  16  Mass.  Rep.,  160.  Putjwm 
V  Putnam,  8  Pick,  Hep,,  433.  Cambridge  v.  Lexington,  1  Pick.  Rep.,  506, 
Boucief  V.  Lanusse,  3  Mart.  Rep,,  581.  Breton  v.  J^ouchet,  3  Mart.  Lou, 
Rep.,  60.     Story's  Conflict  of  Laws,  101.    2  Ken^s  Com.,  91. 

The  French  law  does  not  acknowledge  the  rule  when  applied  to 
French  subjects.  French  minors  who  are  disabled  from  contracting 
matrimony  in  France,  are  disabled  from  contracting  in  every  other  coun- 
try, even  though  the  marriage  would  be  good  by  the  law  of  the  place 
where  the  marriage  is  celebrated. — Code  Civil,  art.  144,  148.  170.  Mer^ 
lin,  Repert.,  tit.  Loi,  sec,  6.     Toulier,  Droit  Civil  Fran.,  tome  1,  p.  484. 

But  the  general  principle  certainly  is,  that  between  persons,  suijurts^ 
marriage  is  to  be  decided  by  the  law  of  the  place  where  it  is  celebrated. 
If  valid  there,  it  is  valid  everywhere.  It  has  a  legal  ubiquity  of  obliga* 
tion.     If  invalid  there,  it  is  equaUy  invalid  everywhere. 

2   What  are  the  most  prominent  exceptions. to  this  role  1 


folygnaky  and  incest.  Those  positively  prohibited  by  the  law  of  a 
coantry,  from  motives  of  policy,  and  those  celebrate'd  in  foreign  countries 
hy  subjects  entitling  themselves,  under  special  circumstances,  to  the 
benefit  of  the  laws  of  their  own  country. 

Christianity  is  understood  to  prohibit  polygamy  and  incest ;  and 
therefore,  no  Christian  country  would  recognize  polygamy  or  incestuous 
marriages.  As  to  what  amounts  to  incest,  there  is  much  diversity  of 
opinion  and  practice.  But  in  all  civilized  countries,  marriages  between 
relations  by  blood,  in  the  right  line,  ascending  or  descending,  are  held 
incestuous  ;  and  marriages  between  brothers  and  sisters  by  blood  are  also 
deemed  incestuous  and  void,  and  indeed  seem  repugnant  to  the  first  princi* 
pies  of  social  order  and  morality.  Beyond  this,  it  seems  difficult  to  ex* 
tend  the  prohibition  upon  principle. — Wighiman  v.  Wigbiman^  4  Johns. 
Ch.  JlBp.j  343.  2  Kent's  Com.^  83.  Story  on  Conflict  of  Laws,  104. 
Brever  v.  Blougher,  14  Peters'  S.  C.  Rep,,  178. 

Positive  institutions  have  gone  much  further.  But  there  is  a  distinc- 
tion between  marriages  incestuous  by  nature,  and  such  as  are  so  only  by 
the  positive  code  of  a  state.  Marriages  not  naturally  unlawful,  but  pro- 
hibited by  the  law  of  one  state  and  not  of  another,  if  celebrated  where  they 
are  not  unlawful,  will  be  holden  valid  in  a  state  where  they  are  not  allow- 
ed.— Greenwood  v.  Curtis,  6  Mass*  Rep,^  378.  Medway  y.  JSTeedham,  IS 
Mass.  Rep.,  157.  Dumarseley  v.  Fishley,  3  Marsh.  Rep.,  369.  Putnam 
V.  Putnam,  8  Pick.  Rep.,  433.  Cambridge  v.  Lexington,  1  Pick.  Rep.,  506. 
Breton  v.  Jfouchet,  3  Mart.  L6u.  Rep.,  60.  Story s  Com.  on  Conjlict-of 
Laws,  107.  2  Ksnt^s  Com.,  85.  Harrison  v.  Burwell,  Vaughans  Rep.^ 
206.  2  Vent.  Rep.,  9.  Co.  Litt.,  149.  Grotius,  B.  2,  ch.  5,  sec.  2.  Ru-^ 
therf.  Inst.,  B.  1,  ch.  15,  sec.  10.  Wighiman  v.  Wighiman,  4  Johns.  Ch.. 
Rep.,  343. 

In  respect  to  the  exception  arising  from  the  prohibitions  of  positive 
law,  they  can  apply  strictly  only  to  the  subjects  of  that  country. 

An  illustration  of  this  nature  may  be  found  in  the  Civil  Code  of 
France,  art.  174,  which  annuls  marriages  by  Frenchmen  in  a  foreign 
coantry,  who  are  under  incapacity  by  the  laws  of  France. 

In  respect  to  the  third  exception,  it  has  been  deemed  to  arise  in  cases 
of  moral  necessity,  and  has  been  applied  to  the  case  of  persons  residing  in 
factories,  in  conquered  places,  and  in  barbarous  places,  or  coun.tiries  of  an 
opposite  religion,  who  arejperraitted  to  contract  marriage  according  to  the 
laws  of  their  own  country. — Ruding  v.  Smith,2  Hagg.  Consist.  Rep.,  371. 
Lataur  r.  Trtsdale,  8  Taunt.  Rep.,  830.  Rex  v.  Bramton,  10  East's  Rep.y 
282. 

There  is  a  jus  ger^ium  upon  this  matter,  a  comity,  which  treats 
with  tenderness,  or  at  least  with  toleration,  the  opinion  and  usages  of  a 
distinct  people  in  this  transaction  of  marriage. — Ruding  v.  Smith,  2  Hagg. 
Consist.  Rep.,  371.  Pertreis  v.  Tondeur,  1  Hagg.-  Consist.  Rep.,  136» 
Story's  Com.  on- Conflict  of  Laws,  111. 

The  ground  upon  which  the  genera]  rule  of  the  validity  of  marriages, 
according  to  the  lex  loci  contractus,  is  maintained,  is  easily  vindicated. 
Infinite  mischief  and  confusion  must  necessarily  arise  to  the  subjects  of 
all  nations  with  tespect  to  legitimacy,  successions,  and  other  rights,  if  the 
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respective  laws  of  different  countries  were  only  to  be  obserred  as  to  mar* 
riages  contracted  by-the  subjects  of  those  countries  abroad ;  thereforei  all 
nations  have  consented,  or  are  prcuiumed  to  consent,  for  the  common  ben- 
efit, t^iat  such  marriages  shall  be  good  or  not,  according  to  the  laws  of  the 
country  where  they  .are  celebrated.  By  observing  this  rule,  few,  if  any, 
inconveniences  can  arise.  Schrimshire  v.  Schrimshirt^  2  Hagg,  Consist. 
Rep.^  417. 

Continental  jurists  have  also  strenuously  enforced  the  same  rule. — 
Voei.  De  Stai.^  sec.  9,  ch.  2,  p.  267.  Huberus,  lib.  1,  tit.  3.  Bouhier^ 
Cotu.  de  Bourg.y  ch.  27.  Hirtii  Opera^  De  Collis.  Leg.y  sec.  4,  p.  126. 
Merlin  Reper.  Jilar.j  sec.  1,  p.  343. 


GENERAL  INCIDENTS  OF  MARRIAGE. 

1.  What  are  the  general  incidents  of  law,  as  respects  the  personal  ca« 
pacity  of  the  husband  and  wife  1 

The  general  principle  is,  that  the  capacity  or  incapacity  of  the 
spouses  is  always  under  the  dominion  of  the  law,  and  may  be  modified  by 
it.  The  law  is  the  absolute  mistress  of  all  the  efiTects  of  marriage,  (saving 
positive  vested  rights.) 

Nature  having  placed  the  woman  in  a  state  of  absolute  dependency 
upon  the  man,  the  law  does  nothing  more  than  regulate  and  ennoble  that 
dependence  by  the-  marriage.  It  has,  therefore,  pow^  at  any  time  to 
extend  or  restrain,  as  policy  may  dictate,  the  bonds  of  this  dependence. 
Marriage  is  one  of  the  most  important  contracts  in  civil  life,  and  one  vitally 
interesting  to  the  state  and  the  public  welfare  ;  therefore,  when  it  is  dis- 
covered that  the  exercise  of  a  privilege  by  the  husband  or  wife,  or  a  re- 
straint from  exercising  such  privilege,  is  productive  of  public  mischief  or 
inconvenience,  the  legislature  may  at  once  arrest  the  abuse,  whether  it 
afiect  the  privileges  of  the  husband  or  of  the  wife. — Merlin  Repert.  Effets 
Retroad.j  tome  16,  p,  229.  Journal  des  Audiences,  an.  12,  p.  343.  Ibid^ 
an.  13.  Suppl.^  p.  130.  Chabot  Quest.  Transit. y  tit.  Senatus  consulte 
Valleien.  Merlin^  Quest  de  Droits  tiu  Marri.^  sec.  8.  De  Chassat  Com.^  tonu 
1,  p.  217. 

This  may  be  illustrated  by  a  few  exam]^es  taken  from  the  French 
commentators  upon  the  CivU  Code. 

Thus — a  woman  married  under  the  customs  of  Bourgogne,  could  not 
be  a  witness  without  the  authorization  of  her  husband ;  yet  she  is  not 
restrained  from  attesting  without  that  authorization,  since  tlie  publication 
of  the  Civil  Code. — Proudhon^  Cours  de  Droit  Frang.^  tome  l,p.  16.  Dw- 
ranton,  tome  1,  no.  54.  Dalloz^  Jurisp.  Gen.^  tome  1,  no.  13.  Chassat^ 
Comm.y  tome  1,  p.  219. 

Or  thus — if  a  woman  married  under  a  law  by  which  she  might  ac- 

Suire  property  by  gift,  without  the  consent  of  her  husband,  she  would  be 
eprived  of  that  privilege  by  the  217th  art.  of  the  Civil  Code,  which  suppos- 
es that  good  morals  and  the  dignity  of  marriage  req^uire,  that  the  husband 


ihoald  approre,  or  at  least  be  understood  to  approre,  the  eanse  of  sack 
Hbemlities. — De  Chassat  Cam.y  tome  1,  p.  219. 

By  the  cvstom  of  Normandy,  the  wife  could  not  be  surety  for  her 
hasband  :  yet  upon  the  promulgation  of  the  Code  Civile,  she  became  in- 
rested  with  that  capacity. — Sirey^  tome  11,  40  e^  180.  • 

Or,  where  a  wife  was  incapable  of  binding  herself  as  a  public  mer- 
chant, she  became  capable  by  virtue  of  the  226th  art.  of  the  Code  Civile. 
And  also  in  the  parts  of  the  country  governed  by  the  Roman  law,  the  wife 
might  alien  her  paraphernal  goods  without  the  authorisation  of  her  hus- 
band ;  but  she  is  now  bound  (though  married  under  the  ancient  law)  by 
the  formalities  introduced  by  the  Civil  Code.**Str«y,  tome  ll./»,  39. 

2^  What  is  the  general  rule  as  to  what  amounts  to  vested  rights  in  vir- 
tue of  marriage  1 

They  %iay  result  from  express  stipulations,  or  they  may  result  from 
the  force  of  the  customary  I^w  under  which  the  marriage  took  effect, 
which  are  in  law  supposed  to  enter  into  the  contract  as  tacit  conditions. 
Thus,  if  the  law  at  the  time  of  the  marriage,  accords  to  the  wife  the  faculty 
to  alien  or  hypothecate  her  dotal  lands,  this  creates  a  vested  right  which 
no  subsequent  change  in  the  law  will  divest. — Merlin  Repert*  JurUp.^  tit. 
Puusance  marit.y  sec,  2. 

So  on  the  other  hand,  where  a  marriage  took  place  under  the  customs 
of  Normandy,  by  which  (Placitee  de  1666)  the  dotal  property  (bien  dotal) 
of  the  Wife  is  inalieni^le  in  any  case,  even  where  the  woman  was  a 
public  merchant,  her  olmgations  in  relation  to  her  trade  could  not  affect 
her  dotal  property,  held,  in  Cassationj  1810,  that  this  disability  was  not 
removed  by  the  promulgation  of  the  Code  ^ap*^  which  abolished  the  cus- 
toms of  Normandy,  but  that  the  protection  of  the  wife  against  her  contracts 
and  alienations  formed  a  tacit  condition  of  her  marriage,  and  thereupon 
became  a  vested  right ;  and  by  the  same  court,  in  1813,  it  was  held  that 
the  custom  was  a  statute  real,  and  should  have  effect  as  to  property  situat- 
ed in  Normandy,  though  the  marriage  took  place  in  Paris. — CAaeeat^ 
Cofli^  tome  !,/>.  221. 

The  application  of  the  principle,  that  the  law  regulating  tho  capacity 
of  the  woman,  as  to  the  disposition  of  property,  at  the  time  of  her  marriage, 
confers  a  vested  right,  must  be  confined  to  property  possessed  at  thirt 
epoch,  to  paraphernal  or  dotal  property,  or  to  property  acquired  before  the 
promulgation  of  the  new  law. 

The  capacity  of  the  wife  as  to  the  disposition  of  things,  is  very  dis- 
tinct from  her  capacity  as  to  the  authorisation  of  the  husband.  From  the 
former  result  vested  rights,  but  not  from  the  latter.  In  principle,  the  wife 
is  competent  to  alien  her  property,  and  the  authorisktion  of  the  husband  is 
btended  only  to  assist  her  in  the  exercise  of  that  faculty,  to  protect  her 
against  surprise  and  frauds  to  which  she  might  be  exposed ;  it  is  evident 
toerefrom,  that  its  effect  is  to  ameliorate  the  condition  of  the  wife.  The 
true  application  of  this  principle  is,  that  the  husband,  as  much  for  the  in- 
terest of  the  marriage  as  for  the  personal  interest  of  the  wife,  should  al- 
ways clothe  those  civil  acts  of  which  she  is  capable,  with  his  approbation* 
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A  new  law  whieh  pretoribas  this  authoruNition.  applies,  therefore,  witkont 
retro-activity,  to  a  woman  married  anterior  to  its  publication,  without  de« 
pricing  her  of  any  vested  right,  for  n^  one  can  raise  a  vested  right  against 
public  order  and  the  well-being  of  society,  which  greatly  depend  upon  the 
civil  relations  of  husband  and  wife. 

But,  as  has  been  said  above,  the  capacity  (whether  active  or  paasive) 
of  the  wife  as  to  the  disposition  of  her  property,  becomes  a  vested  right 
upon  the  consummation  of  the  marriage,  and  mast  be  governed  by  the 
law  acting  upon  the  property  at  that  time,  if  it  be  immoveable,  and  by  the 
law  of  the  matrimonial  domioil,  if  personal. — Reipublicm  inlereH  mulitres 
dotes  salvos  habere, — Dig.y  lib.  2,  dejure  Dot.  Mer.  Repert.^  tii  Puisstmce 
Jifart^  sec.  2. 

This  is  also  the  conclusion  of  CAassatj  and  other  French  commenta- 
tors on  the  Civil  Code.  But  the  court  of  Cassation,  at  Paris,  held  a  dif- 
ferent doctrine  in  the  case  of  Crotat  v.  Martin^  Oriot  et  oLy  adjudged  in 
1815,  and  reported  by  Merlin.^  Repert.y  tit  Dot.,  p.  217.  In  which  it  was 
decided  that  a  woman  married  and  separated  in  property  from  her  hus> 
band,  under  the  domination  of  the  customs  of  Normandy,  by  which  her 
property  could  not  be  aliened  or  hypothecated  during  the  marriage  by 
either  herself,  her  husband,  or  both  conjointly,  may,  notwithstanding, 
since  the  promulgation  of  the  civil  code,  with  the  authorisation  of  her 
husband,  alienate  her  dotal  property. 

The  facts  of  the  case  were  thus :  La  Demoiselle  Maillard,  born  and 
domiciled  in  Normandy,  intermarried  with  Le  Sieur  Crotat,  living  at  Paris. 
In  the  marriage  contract,  they  stipulated  that  there  should  be  no  commu- 
nity of  goods  between  them,  but  on  the  contrary,  they  should  be  separate 
in  property,  and  that  each  should  retain  the  entire  administration  and  en- 
joyment of  their  respective  property. 

Three  years  after  the  marriage,  and  subsequent  to  the  promulgation 
of  the  civil  code,  the  dame  Crotat,  with  the  authorisation  of  her  husband, 
sold  certain  lands  which  she  possessed  before  her  marriage,  to  Martin, 
Orfot,  and  Lepec,  and  assigned  the  price  to  her  creditors.  She  subse- 
quently brought  an  action  againt  the  purchasers  to  annul  the  sale,  alleging 
that  it  was  unlawful,  that  the  property  was  dotal,  and  that  she  had  sold  it 
contrary  to  the  express  provision  of  the  customs  of  Normandy  and  the 
127th  art.  of  the  Placites.  The  defendants  replied,  that  the  127th  art.  of 
^e  Placites  had  been  abolished  by  the  2 17th  art.  of  the  Civil  Code,  which 
permits  a  wife  to  sell  her  property  with  the  anthorisation  of  her  husband. 
The  court  of  the  first  instance  rejected  the  demand.  The  court  of  ampeal 
at  Rouen  reversed  that  decision,  and  gave  judgment  for  the  plaintiff,  on 
the  ground  that  the  civil  code  could  not  have  a  retro-active  effect,  and  that 
dnring  the  marriage,  the  property  of  married  women  must  be  regulated  by 
the  law  in  force  at  the  epoch  of  the  marriage,  and  consequently  the  cus- 
toms of  Normandy  and  the  Placites  were  in  full  force  as  to  such  marriages 
as  had  taken  place  before  the  promulgation  of  the  civil  code.  That  the 
rules  of  the  Placitis  and  customs  of  Normandy,  which  prescribe  the  man- 
ner of  alienating  the  property  of  married  women,  are  real  statutes,  and  at- 
tach to  the  thmg,  and  that  the  laws  which  regulate  iiie  capacity  of  persons 
were  not  applicable  to  the  case- 
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Bai,  upon  farther  appeal  to  the  court  of  Cassation,  this  judgment  was 
rerersed  and  the  cause  dismissed  upon  the  ground  that  laws  which  regu- 
late the  civil  capacity  of  persons,  attach  to  the  person  of  the  individual,  and 
have  their  effect  from  the  day  of  their  promulgation,  and  that,  without  hav* 
ing  any  retro-activity,  because  the  civil  state  of  persons  being  subordinate 
to  the  public  interest,  it  is  in  the  power  of  the  legislature  to  change  or 
modify  it  according  to  the  wants  or  interests  of  society,  and  that  the  influ* 
ence  which  it  has  upon  property  being  no  other  than  an  effect  of  that  state, 
is  subject  to  the  same  variations  as  the  condition  itself;  that  the  5d8th  art. 
of  the  Coufoumier,  and  126th  and  127th  art.  of  the  Placites  of  Normandy, 
providing  that  the  wife  separated  in  property  {aeparit  de  htens)  may  not 
sell* without  the  consent  of  the  judge  or  the  advice  of  relations,  the  goods 
which  belonged  to  her  at  the  time  of  the  separation,  acted  directly  upon  the 
civil  capacity  of  the  wife,  and  affected  the  property  only  as  a  consequence* 
of  that  capacity,  that  the  217th  art.  of  the  civil  code  has  introduced  a  new 
law  and  right  in  that  regard,  by  disposing  that  the  wife  separate  in  pr<^ 
perty  may  alien,  with  the  concurrence  of  her  husband  in  the  act,  or  by 
nis  consent  in  writing,  and  this,  per  consequence,  abrogates  the  127th  art. 
of  the  Placites  which  did  not  permit  of  such  alienations :  that  the  sale  of 
the  lands  was  made  since  the  abrogation  of  the  127th  art.  of  the  Placitis 
and  since  the  promulgation  of  the  code,  and  according  to  the  forms  by  it 
prescribed,  and  that  it  must  be  held  valid.  This  decision  is  attacked  by 
Chassat  as  being  contrary  to  the  settled  jurisprudence  of  France. — Chassai 
Com»y  tome  1,  p,  225.  However  this  may  b^,  it  appears  to  me  to  be  founded 
npon  strong  practical  reasons,  and  it  is  not  altogether  unsupported  even 
by  French  authority. — BoullmaiB^  TrmtS  dts  Statutes^  cap,  5,  n.  751.  Boul* 
lenaisy  TVaiiS  de  Ptr.  et  Real,  des  Lais^  pp;  740,  757,  758.  (Euvrm 
D*jSlgueutaUy  tome  4>,  p.  669.     1  Froland^  Mtnunrts  da  Siat.^  172« 

3.  What  is  the  effect  of  foreign  laws  upon  the  incidents  of  marriage 
celebrated  under  them  1 

The  jurisprudence  of  different  nations  contains  almost  infinitely  di- 
versified regulations  upon  this  subject,  and  the  task  of  enumerating  them 
all  would  be  as  hopeless  as  it  would  be  useless. — Stands  Com.  on  the  Cof^ 
flict^Laws,  119. 

rroland,  in  his  work  upon  the  mixed  questions  arising  from  the  con- 
JQgal  relation  as  affected  by  different  laws,  has  put  many  examples  by  way 
of  illustrating  the  endless  embarrassments  arising  from  the  conflic^t  of  laws. 
— Frolandy  Jfemo,^  tome  1. 

4.  What  is  the  general  rule  as  to  the  effect  of  a  change  of  domicil  upon 
the  rights  of  husband  and  wife  1 

The  general  rule  in  practical  jurisprudence  mav  be  stated  to  be, 
that  npon  a  bond  fide  change  of  domicil  by  the  husbana,  the  wife  loses  all 
the  disabilities  not  existing  by  the  law  of  the  new  domicil,  and  acquires 
all  the  capacities  allowed  by  the  latter. — Rodem.  De  div,  Stat*^  tit.  2,  p 
10.  Id.  part  2,  ch.  1,  p.  55.     1  Boullenoiey  p.  61.     Id.  205  et  itq.  2  Bout* 
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lenais^  p.  1,  et  s$q,     Id.fi.  94  €$  teq.    Jifurfky  v.  Murphy^  5  Mttri.  Lorn 

Rep.j  83.    Saul  v.  his  Creditors^  17  Jifart.  Lou.  Rep.^  569*    Bcddmn  r 
Grayy  16  Mart,  Lou.  Rep.^  193. 

Hence,  if  a  husband,  who,  by  the  law  of  his  domicil,  has  his  wife  sub- 
ject to  his  authority,  changes  his  domicil  to  a  place  where  it  does  not 
exist  ^  or,  e  contra^  if  he  changes  his  domicil  from  a  place  where  the  wife  is 
exempt  from  the  marital  power,  to  one  where  it  exist,  in  each  case  the 
wife  has  the  capacity  or  incapacity  of  the  new  domicil. — Story^s  Com.  on 
Conflici  of  LawSf  131.  Lashley  v.  Hoggy  Rober.  Appeal  Ca8.y  4.  Selrig 
y.  JDavies,  Rose  Bank  Ca8.y  99. 

This  rule  is  opposed  by  the  majority  of  the  theoretical  writers  ot 
Europe,  and  by  Mr.  Livermore  of  Ne^  Orleans,  in  his  dissertations  upon 
the  diversity  of  lavfs. 

They  rest  their  argument  solely  upon  the  inexplicable  theory  of  real 
and  personal  statutes.  Bartolus  is  the  father  Qf  this  system  of  classing  laws, 
but  his  foMowers  hare  much  extended  the  principles  which  he  attempted  to 
establish.  He  is  said  to  have  been  the  most  distinguished  jurist  of  his 
day,  and  his  opinions  long  enjoyed  the  authority  of  absolute  law  in  the 
Spanish  jurisprudence,  upon  general  questions,  but  his  theory  of  the  stat* 
utes  does  not  seem  to  have  been  much  cultivated  by  the  most  distinguish* 
ed  doctors  of  the  Spanish  laws,  such  as  Gngoria  Lopez^  Matimzo^  Jjean 
FabrSy  Raynaldus  Ftbra^o^  Sjrc. 

• 

5.  What  is  the  rule  where  the  marriage  has  taken  place  under  an  ex- 
press contract  1 

The  prevailing  rule  is,  that  where  there  is  an  express  contract,  which 
speaks  fully  to  the  point,  it  will  govern  all  the  property  of  the  parties,  not 
only  in  the  matrimonial  domicil,  but  in  every  other  place  under  the  same 
limitations  and  restrictions  as  apply  to  other  cases  of  contracts. — Story^s 
Com,  on  Conflict  of  LawSy  132.  Murphy  v.  Murphy^  5  Mart.  Lou.  Rep.^  83. 
Saul  V.  his  CreditorSy  17  Mart.  Lou.  Rep,y  569. 

Where  there  is  a  marriage  between  parties  in  a  foreign  country,  and 
an  express  contract  respecting  their  rifirhts  and  property  present  and  fu- 
ture, that,  as  a  matter  of  contract,  will  be  held  equally  valid  everywhere, 
unless,  under  the  circumstances,  it  stands  prohibitc^d  by  the  law  of  the 
country  where  it  is  sought  to  be  enforced.  It  will  act  directly  upon 
moveable  property  everywhere.  But  as  to  immoveable  property,  it  will 
at  most  confer  only  a  right  of  action  to  be  enforced  according  to  the  ju« 
risprudence  rei  sties. 

Where  such  express  contract  applies  in  terms  or  intent  only  to 
present  property,  and  where  there  is  a.change  of  domicil,  the  law  of  the 
actual  domicil  wUl  govern  the  rights  of  the  parties  to  all  future  acquisitions. 

Where  there  is  no  express  contract,  the  law  of  the  matrimonial  domi- 
cil will  govern  as  to  all  the  rights  of  the  parties  to  their  present  property 
in  that  place,  and  as  to  all  personal  property  everywhere,  upon  the  prin- 
ciple that  moveables  have  no  siiusy  or  rather  that  they  accompany  the 
person  everywhere.    As  to  real  property,  the  law  rei  sitct  will  prevail. 

Where  there  is  no  change  of  domicil,  the  same  rule  will  apply  to 
future  as  to  present  acquisitions. 
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Bat  where  there  is  a  change  of  domicil,  the  law  of  the  actual  doini* 
c3  will  govern  as  to  moveable  property  acquired  under  that  domicil ;  and, 
IS  to  all  immoveable  property,  the  law  ret  sitm. 

In  case  of  express  contract,  as  well  as  tacit,  where  there  arises  aeon- 
fiict  between  the  Jaw  loci  contractus  and  the  law  of  the  place  where  the 
right  is  sought  to  be  enforced,  lex  forty  the  latter  will  prevail,  as  every  na- 
tion has  a  right  to  prescribe  rules  for  the  government  of  persons  and  pro. 
perty  within  its  own  territorial  limits. 

Although,  in  a  general  sense,  the  law  of  the  matrimonial  domicil  is 
to  govern  in  relation  to  the  incidents  and  effects  of  marriage;  yet  this 
doctrine  must  be  received  with  many  qualifications  and  exceptions.  No 
other  nation  will  recognize  such  incidents  or  effects,  when  they  are  in* 
compatible  with  its  own  policy,  or  injurious  to  its  own  interest. 

The  doctrine  of  tacit  contract  to  regulate  the  rights  and  duties  of  mar- 
riage, in  cases  where  there  is  no  express  contract,  according  to  the  law  of 
the  place  where  the  marriage  has  been  celebrated,  is  questionable  in  itself  ^^ 
and  even  if  admitted,  must  be  liable  to  many  qualifications  and  restrictions. 
— 5fojy«  Com.  on  Conflict  ofLaws^  161.  Saul  v.  Am  Creditors^  17  Mart,^ 
569.  Le  Breion  v.  J^ouckety  3  Mart,  Lou.  Rep.^  60.  Gale  v.  Davis*  HeirSj 
i  Mori.  Lou.  Rep.j  645.  Cole^s  Widow  v.  his  Exrs.j  17  Mart.  Lou,  Rep.j 
41.  Gregoria  LopeZy  Gloss.  2,  part,  4,  tit.  1 1,  /.  24.  ,  MatienzOy  lib.  5,  Hl 
1  Dixon  V.  Dixon^s  Ex.,,  4  Lou.  /Sep.,  190.  Decouche  v.  SofoaHsTy  3 
Johns.  Ch.  Rep.y  190.     2  Rentes  Com,y  94.    Furgeson^  Mar.  4r  JHv.y  558. 

The  English  law,  according  to  Lord  Eldon,  is,  that  if  there  be  no 
special  contracts,  the  law  of  the  actual  domicil,  at  the  dissolution,  governs 
all  the  property,  whether  acquired  before  or  after  the  change  of  domicil. 
Bat  if  there  was  no  change  of  matrimonial,  domicil,  the  law  of  that  domicil 
governed  the  personal  property  wherever  acquired  or  wherever  situated. 
-^elrig  V.  Davis^  2  Rose  bank  Co.,  99.  Lashlsy  v.  Hogge^  cited  in  Rob" 
trtson^s  jfppeal  Cas.^  160.  Royal  Bank  of  Scotland  v.  Smithy  1  Rose  Bank 
Cos.  Jlppen.,  481. 

I  am  inclined  to  think  that  the  Louisiana  doctrine  will  bo  found,  in 
practice,  less  open  to  objection  than  either  the  continental  system  founded 
on  the  theory  of  real  or  personal  statutes,  or  the  English  rule,  which  must 
too  often  raise  a  confiictus  legum.  , 

Mr.  Chancellor  Kent  says,  the  doctrine  of  Lord  Eldon  is  the  princi- 
ple which  best  harmonizes  with  the  analogies  of  the  common  law,  and 
that  it  is  also  the  law  in  Louiaijuia,  cites  jSok/  v.  his  CreditorSy  17  Mart. 
Rep.y^9.    2  Com.,  9^. 

In  that  case^  the  court,  aft«r  having  discussed  the  doctrine  of  tacit 
agreement,  observes^  ^'  it  only  remains  for  us  to  examine  whether  the  law 
of  the  Fuero  Real  (the  law>which  governed  the  case,  and  prescribes  the 
rales  of  community  between  husband  and  wife,  then  in  force  in  Louisiana) 
is  a  real  or  personal  statute."  We  consider  it  real.  It  appears  to  relate 
to  things  more  than  to  persons ;  to  have,  in  the  language  of  D'Aguesseau, 
the  destination  of  property  to  certain  persons  and  its  preservation  in  fami- 
Uei  in  view.  It  gives  to  the  wife  and  her  heirs,  the  one-half  of  that  which 
woold  otherwise  belong  to  her  husband.  *  x 

Boullenois  says,  the  statate  which  regulates  the  community  is  a  per* 


flonftl  one,  becsote  'it  firis  tile  state  thfid  conditibii  of  the  spouses.  We 
think  that  the  state  and  condition  of  both  husband  and  wife  are  fixed  by 
the  marriage,  independently  of  this  law,  in  relation  to  everything  but 
property,  and  as  it  relates  to  property  alone,  it  is  not  a  personal  statute.  ^ 
vVe  conclude,  therefore,  that  a  commnnity  of  acquests  and  gains  did  exist 
between  the  insolyent  and  the  mother  of  the  appellees,  from  the  time  of 
their  removal  into  this  state. 

In  the  case  of  Col^s  Widow  v.  his  Exrs.^  19  Mart.  Rep.^  41.  The 
conrt,.  after  reviewing  the  former  case,  say :  We  then  determined  that 
the  law,  or  to  adopt  the  language'df  the  jurisprudence  of  the  continent  of 
Europe,  the  statute  which  regulates  the  rights  of  husband  and  wife,  was 
real^  not  personal ;  that  it  regnlated  things,  and  subjected  them  to  the  laws 
of  the  country  in  which  they  were  found.  It  follows  then,  as  a  conse- 
quence, that  property  within  the  limits  of  this  state,  must,  on  the  dissolu- 
tion of  marriage,  be  dktributed  according  to  the  laws  of  Louisiana,  no  mat- 
tear  where  the  parties  reside :  becanse,  viewing  the  statute  as  real,  it  is 
the  thing  on  which  it  operates  that  gives  it  application,  not  the  residence 
of  the  person  who  may  profit  by  the  rule  whicn  it  contains.  In  the  case 
of  Dixon  V.  DixorCs  Exrs.^  4  Lou.  Rep,^  190.  The  parties  intermarried 
in  Philadelphia,  1818 ;  shortly  after  the  husband  removed  to  Louisiana  and 
remaifked  there  until  the  dissolution  of  the  marriage  by  his  death.  In  1831. 
The  wife  never  resided  in  Louisiana.  The  question  was,  whether  she  was 
entitled  to  claim  under  the  community  laws  of  that  state.  Held  that  she 
was^  as  to  property  acquired  by  the  husband  in  Louisiana,  and  situated 
there,  but  not  as  to  that  which  he  possessed  previous  to  coming  into  that 
state ;  and  $2,000,  M^itch  it  was  proved  he  brought  with  him,  was  decreed 
to  his  heirs  as  exempt  from  the  community  interest. 

6«  What  is  the  rule  aa  to  what  constitutes  the  matrimonial  dolnicil  1 

Where  the  place  of  domicil  of  both  the  parties  is  the  same  with  that 
of  the  contract  and  the  celebration  of  the  marriage,  no  difficulty  can  arise. 
The  plaoe  of  celebration  is  dearly  the  matrimonial  domiciL 

7.  But  what  would  be  the  rule,  in  case  neither  of  the  parties  had  a  do- 
micil in  the  place  where  the  marriage  was  celebrated  1 

In  such  ease  the  actual  or  intended  domieil  is  to  be  deeteed  this  nliatri* 
monial  domicil.  The  law  of  the  place,  where,  at  the  time  of  the  marriage, 
the  parties  intend  to  fii  their  domicil,  is  to  govern  all  the  rights  resulting 
from  the  marriage.'— SroryV  Cmifiict  of  Laws^  163.  2  BouUenois^  200. 
Poth.j  Traii6  de  la  Costrnte.,  art.  Prelim.^  JVb.  14  ei  ieq.  Vod,  de  Dte. 
Stat.y  sec,  9,  cA.  2.     Le  Brdon  v.  JVoveAel,  3  Mart:  Lou.  Rep.j  60. 

The  matrimonial  rights  of  the  wife,  who  marries  with  the  intention 
of  instant  removal  into  another  state,  mast  be  governed  by  the  laws  of 

her  intended  dpmicil. — Ford's  Curator  v.  Ford^  —  Mart.  Rep.y Cujas 

ad  L  65.  Exeg.  dot. 

When  the  husband  and  the  wife  have  different  domicils,  it  is  the  law 
of  the  husband's  domicil  that  the  parties  ought  to  be  presumed  to  have 
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sobmiUed  to,  because  the  wife,  who,  by  her  marriage,  follows  the  hashand's 
doraicil,  is  presumed. to  have  had  in  view  the  law  of  that  domicil,  which 
upon  the  maVriage  became  hers. — Poth,  de  la  Commu.,  JVb.  14. 

The  general  rule  is,  to  attend  to  the  Jaw  of  the  husband's  domici), 
rather  than  to  that  of  the  place  in  which  the  contract  is  entered  into  — 
Lebru.y  de  la  Commu.y  JSTp,  18.  Exigere  doiem  mulier  debet  tlliCj  ubi  mart' 
itu  domicilium  haberety  non  ubi  instrumentum  dotale  conscriptum  est*  Dig^ 
lib.  5,  165. 

The  place  of  the'  marriage  contract  is  not  so  much  to  be  deemed  the 
place  where  the  nuptial  contract  is  made,  as  that  in  which  the  parties  con- 
tracting matrimony  intend  to  live. — Huberas^  lib,  2,  tit,  3.  Furgeaon  am 
Mar»  4*  Div,y  174.  Voei,  de  Stat,  Div.y  sec.  9,  ek,  2.  Le  Brun,  Traiti  de 
la  Commu.^  liv,  1,  cA.  2.     Story  on  Conflict  of  Laws ^  165. 


OF  SETTLEMENTS  AND  AGREEMENTS  BEFORE 

MASRIAOE. 

1.  Ia  what  light  are  marriage  articles  eonsideced  ^ 

Ak  the  heads  or  minutes  only,  of  an  agreement,  entered  into  between 
the  parties,  upon  a  valuable  consideration,  (the  marriage),  and  being  in 
their  nature  executory,  will  be  construed  and  moulded  in  equity,  according 
to  the  intention  of  the  parties  at  the  time  of  concluding  them. — Tabb  v. 
Archer,  3  Hen,  ^  Munf,  Rep.,  399.  Tyson  v.  Tyson,  2  Hawk,  Rep.,  472. 
McGuire  v.  Scully,  1  Beatt.  Rep.,  378.  Robinson  v.  Dickinson,  3  Rttss. 
Rep,,  399. 

In  marriage  settlement^,  the  most  favorable  exposition  will  be  inade 
to  support  the  intention  of  the  parties. — Horry  v.  Horry,  2  Dessau.  Rep.^ 
125.  Scdt  v.  Duncan,  Dev,  Eq,  Rep,,A03,  Bulmer  v.  Jay,  4  Sim,,  48. 
WUcox  Y.  Hubbard,  4  Munf.  Rep.,  346.    HUIy.  Hill,  6  Sim.  Rep.,  136. 

2.  What  is  the  rule  as  to  the  capacity  of  the  parties  to  rescind  marriage 
articles  after  the  marriage  % 

The  rule  in  equity  is,  that  marriage  articles  are  not  to  be  rescinded 
4fter  marriage,  even  by  the  consent  of  the  husband  and  wife,  or  by  any 
conveyance  which  they,  or  either  of  them,  can  make. — Tabb  v.  Archer^  4 
Hen.  *  Munf^  399. 

Infants  may  contract  by  marriage  articles  or  settlements,  and  such 
contracts  will  lind  them  when  of  full  age. — Ibid. 

A  parol  agieement,  made  by  a  father,  in  consideration  of  the  marriage 
of  his  illegitimate  daughter,  to  settle  all  his  estate  upon  her  husband,  her- 
self, and  the  issue  of  the  marriage,  is  binding ;  and  although  it  does  not 
attach  specifically  upon  any  portion  of  the  father's  property,  so  as  to  de- 
feat a  purchaser  with  notice,  yet  it  will  be  enforced  against  volunteers 
chiiining  from  him.  For,  though  the  relation  between  the  father  and  the 
illegitimate  daughter  is  not  sufficient  to  raise  a  use,  yet  the  intervention 
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of  the  husband  extends  to  the  wife  and  the  issue. — Wall  r.  Scales^  Dev. 
Eq.  Rap  J  472. 

3.  What  is  the  general  rule  in  equity  for  construing  trusts  raised  by 
marriage  articles  1 

In  cases  of  executory*  trust  created  by  marriage  articles,  courts  of 
equity  will,  from  the  nature  of  the  instrument,  presume  it  to  be  intended 
for  the  protection  and  support  of  the  interests  of  th«  issue  of  the  marriage. 
^^Atkerly  on  Marriage  Settlement,  93  et  sea.  Stoner  v.  Curwitij  5  Sim. 
Rep.^  264.  Roberts  v.  Dixwell,  1  West.  Rep,,  542.  Countess  of  Lincoln 
r.  Duke  of  J^ewcasile,  12  Fe».,  227.  1  Mad.  Chan,  Pra,,  360.  Jerm. 
Eq,  Juris.,  31.  Sutler's  Note  to  Co.  Liu.,  290.  4  Kent's  Com.,  218. 
Wood  Y  Bumham,  6  Paige's  Rep.,  513.  Smitk  v.  Maxwell,  1  HilVs  Ch. 
Rep.,  103,  McMeeken  v.  Edwards,  1  Hiirs  Gh.  Rep.,  296.  Koonce  r. 
Bryan,  1  Dev.  Sr.Batt.^  227.  Bank  v.  Miickell,  1  Rice's  Eq  Rep.,  315. 
Blanton  v.  Taylor^  1  Gilmer's  Rep.,  209.  Scott  v.  Duncan,  1  Dev.  Eq, 
Rep.,  402.  Freeman  v.  Hill,  1  Dev.  Hr  Batt.  Eq,,  389,  Henrico  v.  Laird, 
10  Yerger,  222.  Chenavlt  et  al.  v.  Burr,  8  i)ona,  148.  Exir.  of  Mien  v. 
IJttmpp  <^  al,,  2  Jfi?/**  CA.  JRep.,  3.  Hughs  v.  Pledge,  1  'Leigh,  443. 
McWhorter  v.  Agnew,  6  Pat^c,  111.  Lee  v.  Sfrttarr,  2  Le^A,  76.  Ha// 
T.  5cfl/e»,  1  Dev.  Ej.,  472.     Lester  v.  Frazier,  2  ^t7/V  iJg.  i2ep.,  537. 

If,  therefore,  the  words  of  the  marriage  articles  limit  an  estate  for 
life  to  the  father,  with  remainder  to  the  heirs  of  his  body,  courts  of  equity 
will  decree  a  strict  settlement,  in  conformity  to  the  presumed  intention  of 
the  parties. — Jervoise  v.  The  Duke  of  .Northumberland,  1  Jac.  is  Walker 
Rep,,  590..  Lord  Deerhurst  v.  Duke  of  St.  Albans,  5  Mad.  Rep,,  260.  2 
Story  Eq.  Jurisp.,  247, 

4.  What  is  the  distinction  taken  in  courts  of  equity  as  to  the  parties  in 
whose  favor  they  will  decree  a  specific  performance  of  articles  1 

The  distinction  is,  that  marriage  articles  will  be  specifically  executed 
.upon  the  application  of  any  persons  coming  within  the  scope  of  the  mar- 
riage consideration,  such  as  the  wife  and  issue,  or  claiming  under  such 
persons,  but  not  generally  lipon  the  application  of  mere  volunteers,  such 
as  distant  heirs  or  relatives,  or  mere  strangers. 

But,  where  the  bill  is  brouo^ht  by  persons  who  are  within  the  scope  of 
the  marriage  consideration,  or  claiming  under  them,  there,  courts  of  equity 
will  decree  a  specific  execution  throughout,  as  well  in  favor  of  volunteers 
as  of  the  plaintifiTs  in  the  suit.  The  ground  of  this  peculiarity  is,  thiiit  when 
courts  of  equity  execute  such  articles  at  all,  they  execute  them  in  toto, 
and  not  partially. — Atherly  on  Marriage  Settlements,  125.  2  Story  on  Eq. 
Jurisp,,  149.  Pulvertoft  v.  Pulvertoft,  18  Ves.,  99.  Hamilton  v.  Bishop, 
8  Yerger,  33.     Baskins  v.  GUes,  1  Riee^s  Eq.  Rep,,  315. 

It  is  the  proper  province  of  a  court  of  equity  to  direct  the  execution 
of  marriage  articles,  where  the  apparent  intention  of  the  parties  will  direct 
the  decree,  without  a  strict  scanning  of  the  articles  according  to  nice 

Grammatical  rules,  or  the  technical  meaning  of  words.-^l2oan<'«  Extr.  v. 
home,  1  Wash.  Rep.,  47. 
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Contracts  in  consideration  of  marriage,  are  greatly  favored  in  equily, 
and  between  the  parties  themselves,  and  others  falling  within  the  express 
objects  of  the  contract,  they  will  be  enforced  according  to  the  obvious 
intention,  however  informallv  or  irregularly  they  may  have  been  executed, 
and  that,  too,  although  they  have  oeen  rendered  inoperative  at  law  by  the 
marriage  of  the  parties.  Sxtr,  of  Allen  v.  Rumpp^  2  HilPa  Ch»  Rep.,  3. 
Chenault  d  al.  v.  Barr,  8  Dana,  148.  Wall  v.  Scales,  1  Dev.  Eq,  Rep., 
472.  Tyson  v.  Tyson,  2  Hawk^s  Rep.,  472.  Pickett  v.  Chilton,  5  Munf. 
Rep.,  467.  Henrico  v.  Laird,  10  Yerger,  222.  Scott  v.  Duncan,  1  Dev. 
Eq.  Rep.,  403.  Raskins  v.  Giles,  1  Rice^s  Eq.  Rep.,  315.  Lowrey  v. 
Tiernan,  2  Har.  Sf  Gill,  34.  Stewart  v.  Stewart,  7  Johns.  Ch.  Rep.,  229. 
Lessee  of  WhitehUl  v.  Dorsey,  2  Yeates,  109.  Wormley  v.  Wormley  et  al., 
1  Brockenbrough,  330. 

A  marriage  contract,  entered  into  before  marriage,  is  good  without 
any  other  parties  thereto,  than  the  intended  husband  and  wife. — Abrams 
V.  Whitmore,  4  Dessau,  Rep.,  255.  Raskins  v.  Gi7e^,  1  i^ice'^  £<^.  Rep , 
315.     Hamilton  v.  Bishop,  8  Yerger,  33. 

5.  What  is  necessary  in  marriage  agreements  in  order  to  protect  pro* 
perty  from  the  claims  of  creditors  1 

It  is  indispensably  necessary  that  they  should  have  been  entered  into 
oefore  marriage. — Jones  v.  Henry^  3  Litt.  Rep.,  427. 

A  marriage  settlement,  not  recorded  within  the  time  prescribed  by 
the  statute,  is  void  as  to  creditors,  though  the  property  was  the  wife's, 
and  though  it  was  recorded  before  the  debt  contracted. — Taylor  v.  Heriot, 
4  Dessau.  Rep.,  227. 

An  endorsement  made  on  articlea  by  the  husband  and  wife  subse- 
quent to  the  marriage,  can  neither  be  regarded  as  a  part  of  the  original 
contract,  nor  as  explanatory  thereof. — Tahb  v.  Archer,  3  Hen.  4*  Jliunf. 
R^^  399. 

A  deed  of  marriage  settlement,  executed  before,  and  recorded  after 
the  marriage,  but  within  the  time  required  by  law,  is  conclusive  against 
the  creditors  of  the  husband  for  debts  contracted  by  him  before  the  mar- 
riage* And  this,  although  such  deed  was  recorded  upon  the  acknowledg* 
meat  of  the  parties,  without  any  privy  examination  of  the  wife. — Scott  v. 
Gibbon,  ^Munf.  Rep.,  86. 

Bat  if  not  recorded  within  the  time,  it  is  void. — Ward  v.  Wilson,  1 
Dessau.  Rep.,  401.    Forest  v.  Warrington,  2  Dessau,  Rep.,  254. 

No  technical  words  are  necessary  to  create  a  separate  estate.  Any 
words  indicating  that  intention  are  sufficient. — Ballard  v*  Taylor,  4  Dessau., 
550.  Comes  v.  Smith,  Idem,  299.  Scott  v.  Loraine,  6  Munf.  Rep.,  117. 
Hughs  y.  Pledge,  1  Leigh  Rep.,  443.  Montgomery  v.  Reilly,  1  Dow  4r 
Clark,  62.  1  BligKs  JV.  S.,  364.  Gi^e  v.  L&rd  Sorton,  2  Blights  21^.  S., 
286. 

Bat,  where  there  were  no  words  clearly  indicating  that  the  wife 
should  have  the  sole  and  separate  use  of  the  settled  estate,  the  court  de- 
cided that  the  wife,  who  had  separated  from  her  husband,  was  not  en- 
titled to  the  separate  use  of  the  estate. — Barrett  v.  Barrett,  4  Dessau.  Rep.^ 
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44>7.  Ptekett  r.  CkUum^  5  Munf>^  467.  J^ttdham  y.  Smith,  4  Rusi  Rq^^ 
318.  Stetoart  y.  Stewarty  7  Johns.  Chan.  Rep.^  229.  Knight  v.  £ii^A<,  6 
iStm.  /2ep.,  121.     Ktnnngton  v.  Doland^  2  Mylnt  4r  J^een,  184. 

6.  What  is  the  rule  as  to  mistakes  in  marriage  settlements  ? 

That  where  the  settlement  does  not  conform  to  the  intention  of  one 
of  the  parties,  either  through  mistake  or  fraud,  it  will  he  corrected  by  a 
court  of  equity.  Where,  nowever,  the  correction  interferes  with  the 
rifi^hts  of  the  husband,  or  wife,  or  issue  of  the  marriage,  it  will  be  made 
with  more  caution  than  where  it  affects  collaterals  only,  who  are  strangers 
to  the  consideration. — Scott  v.  Duncan^  Dev.  Eq.  Rep,^  403. 

A  settlement  founded  on  mistake  and  misapprehension  of  the  parties, 
is  not  binding. — Robinson  v.  Dickenson^  3  Russ.  Rep,,  399. 

But  in  marriage  articles  the  court  will  frequently  give  a  construc- 
tion to  the  words  more  favorable  to  the  presumed  intention  of  the  parties, 
than  it  does  in  some  other  cases. — Jfewland  on  Contracts ^  ch,  19,  p,  337. 

1  Fonbl.  Eq.,  h.  1,  ch.  3.     Randall  v.  Willis,  5  Fe«.,  275.     West  v.  Erissy^ 

2  P.  Will.,  349.  Hinege  v.  Hunlocke,  2  ^tk.  Rep.,  455.  Jeremy  on  Eq. 
Juris.,  pt.  2,  p.  378.  Taggart  v.  Taggart^  1  Scho.  ^  Lef.^  84.  Blackburn 
T.  Staples,  2  Ves.  4"  Beames,  368. 

A  deed  of  marriage  settlement,  conveying  all  the  lands,  slaves,  goods 
and  chatteb  and  property  of  the  wife,  includes  her  choses  in  action,  so 
that  a  sum  of  money  due  the  wife  before  marriage,  will  not,  when  re* 
covered,  belong  to  the  husband,  but  to  the  trustees  specified  in  the  deed. 
— Wilcox  V.  Hubbard,  4  Munf.  Rtp,,  346. 

Marriage  is  not  only  a  bond  fide  and  valuable  consideration,  but  the 
very  highest  consideration  in  law. — Tunno  v.  Trezevant,  2  Dessau.,  254. 

7.  What  must  concur  in  order  to  render  an  aate-nuptial  settlement 
fraudulent  as  to  creditors  1 

Upon  principle  and  authority)  to  make  an  ante-nuptial  settlement  void 
as  a  fraud  upon  creditors,  it  is  necessary  that  both  partjes  should  concur 
in,  or  have  cognizance  of  the  intended  fraud.  If  the  settler  alone  intend 
a  fraud,  and  the  other  party  have  no  notice  of  it,  but  is  innocent  of  it, 
ahe  is  not  and  cannot  be  affected  by  it. 

Marriage,  in  contemplation  of  law,  is  not  only  a  valuable  consideration 
to  support  a  settlement,  but  it  is  a  consideration  of  the  highest  value,  and, 
from  motives  of  the  soundest  policy,  is  upheld  with  a  strong  resolution. 
The  husband  and  wife,  parties  to  the  contract,  are  therefore  deemed,  in 
the  highest  sense,  purchasers  for  a  valuable  consideration ;  and  so  that 
it  is  bond  fide,  and  without  notice  brought  home  to  both  sides,  it  becomes 
unimpeachable  by  creditors. — Magniac  v.  Thompson,  7  Petws*  S.  C.  Rep,, 
348.  Atherly  on  Carriage  Settlements,  129.  Rderts  on  Frauds,  102! 
RegTiell  y»  Peacock,^  2  Robb>  Rep.,  105.  Sir  Ralph  Bovy*s  Case,  1  Fen. 
Rep.,  194.  Douglass  v.  Ward,  1  Case  in  Chancery^  90.  Jiiarsh  Ex  parte, 
1  ^ik.  Rep.,  158.  Brown  v.  Jones,  1  Atk.  190.  JVortA  v.  jSnsell,  2  P, 
Will.,  618.  Wheeler  v.  Caryle,  Amblr.,  121.  Brown  v.  Carter,  5  Yes. 
Jun.  878.    JVaimc  t  Prowse,  6  Ves.  Jun.^  758.    Easi  India  Co.  v,  Clavtl, 


8  Bac.  JJbr^  315.  Barrovf  v.  Barrow^  2  Dick,^  504.  Champi<m  v.  Cotton 
17  Fes.,  263.  Pr«W«  v.  JBoghusi,  1  Swanst.^  319.  Blanchard  v.  IngersoU 
4  Do//.  /2«p.,  305.  Geiger  v.  Welsh^  1  Rawle's  Rep,^  353.  1  /Joper  <»> 
Husband  Sc  Wif^  298.  Deiocy  v.  Baynion,  6  ^<w?  iJep.,  257.  5ea?^o»  v 
FFAeo^o;},  4  FTAea/on,  507.  ^Sfame  Cose,  8  Whtfdon,  389.  /fimie  v.  Lo?^ 
toor^A,  10  Wheaton,  213.  Johnson  v.  Harvey,  2  P^nn.  jRep.,  82.  Garland 
?.  jRive^,  4  £an^.  i^cT?.,  282. 

Where  a  gift  is  made  as  an  inducement  to  marriage,  the  marriage 
will  be  held  a  sufficient  consideration  to  protect  the  gift  against  the  cre- 
ditors of  the  donor. — Hopkirk^v,  Randolph,  2  Brock,  Rep,,  132.  Wormley 
T.  Wormley,  1  Brock.  Rp.,  330. 

A  marriage  settlement  on  a  wife  and  her  children,  by  the  husband, 
though  born  in  fornication,  is  a  conveyance  to  purchasers  for  a  valuable 
consideration,  as  to  the  children  as  well  as  the  wife,  and  not  void  as  to 
creditors. — Coutts  v.  Greenhow,  2  Munf.  Rep,,  363. 

The  husband,  on  the  marriage,  being  a  purchaser  for  a  valuable  con- 
sideration, cannot  be  deprived  of  any  of  his  legal  rights  accruing  by  the 
marriage,  except  such  as,  according  to  a  just  and  liberal  construction  of 
the  articles,  he  must  he  understood  and  intended  to  have  given  up.  If, 
then,  there  be  any  chasm  in  the  articles,  whereby  the  legal  rights  of  the 
husband  nuiy,  in  certain  events,  interpose  between  the  uses  declared  by 
tbem,  a  court  of  equity,  in  directing  the  settlement,  ought  to  have  regard 
to  those  legal  rights,  so  as  to  preserve  to  the  husband  the  enjoyment 
thereof,  on  the  happening  of  such  events.  And  the  same  construction 
ought  to  be  made  in  relation  to  the  wife^s  legal  rights,  either  accruing  op 
the  marriage,  or  existing  antecedent  thereto  and  independent  of  it. —  T<ibf 
V.  Jircker,  3  Hen.  4r  Munf.,  399. 

A  secret  settlement  by  a  woman  on  the  eve  of  iriarriage,  and  in  con 
templation  of  that  event,  is  frapdulent  and  void  against  the  husband.^ 
Tucker  v.  Smith,  4  Wash.  C.  C.  Rep.,  224. 

But  a  settleioent  by  a  widow  about  to  marry,  of  her  interest  in  her 
former  husband's  estate,  with  the  knowledge  of  her  intended  husband,  is 
vaKd. — Laiimer  v.  Elgin,  4  Dessau.  Rep.,  26. 

Property  conveyed  by  deed  of  marriage  settlement,  in  trust,  that  the 
husband  and  wife  shall  be  permitted,  during  their  joint  lives,  to  enjoy  the 
profits,  may  be  taken  in  execution  to  satisfy  a  debt  incurred  after  the 
marriage  for  supplies  furnished  for  the  proper  support  of  the  husband  and 
wife. — Scott  V.  Loraine,  6  Munf.,  117. 

Conveyances  of  property  by  husband,  in  trust,  for  his  wife  and  her 
issue,  and  purchases  made  on  th^ir  behalf,  will  not  be  set  aside  as  fraudu- 
lent, where  the  husband  has  received  and  applied  to  the  payment  of  his 
debts,  or  other  use,  funds  or  property  of  the  wife,  even  though  the  values 
be  not  exactly  th6  same. — Taylor  y.  Heriot,  4  Dessau.  Rep.,  227. 

OF  POST-NUPTIAL  AGREEMENTS  AND 

SETTLEMENTS. 

1.  What  is  the  rulp  as  to  the  validity  of  a  post-nuptial  settlement, 
made  in  pursuance  of  an  ante-nuptial  agreement  1 

21 
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That  a  aettlemeiit  after  marriage,  in  pursuance  of  a  prior  wntteii 
agnreement,  is  good  against  creditors. — Read  v.  Livingstoriy  3  Johns*  Ch* 
J^6p.,  488* 

But  if  made  in  pursuance  of  a  parol  agreement,  it  is  not  valid  against 
creditors. — Ibid. 

A  post-nuptial  voluntary  settlement  made  by  a  person  who  is  not  in* 
debted  at  the  time,  upon  bis  wife,  is  valid  against  subsequent  creditors. — 
Sexton  V.  Wheatony  8  Wkeatony  2^9. 

A  voluntary  settlement  made  after  marriage,  though  not  good  against 
prior  creditors,  is  good  between  the  parties. — Tkreewits  v.  ThreewitSj  4 
Dessau,  Rep.j  560.  Liles  v.  Flemings  Dev.  Eq.  Rep,^  185.  Blanton  v. 
Taylor^  Gilm.  Rep.,  209. 

A  post-nuptial  agreement  between  husband  and  wife,  by  which  pro- 
perty is  set  apart  for  her  separate  use,  although  void  at  law,  will  be  sus- 
tained in  equity. —  Garlic  v.  Strong,  3  Patge^s  Rep.,  440.  Bleekerv.  Btng 
ham,  3  Paige,  240.  Meeken  v.  Edwards,  1  Hill^s  Ch,  Rep,,  103.  Taylor 
V.  Moore,  2  Rand,  Rep.,  563.  Waikins  v.  Watkins,  7  Yerger^s  Rep,,  *J83. 
Coleman  v.  Toop,  1  Wright's  Ohio  Rep.,  315.  Williams  v.  Pope,  1  Wrighft 
Ohio  Rep,,  406.  Bank  of  the  United  States  v.  Ennis,  1  Wright's  Ohio  Rep. 
604.     Elliott  V.  Elliott,  I  Dev.  *  Bat.,  57. 

Settlements  pursuant  to  marriage  articles  must  not  always  be  made 
according  to  their  legal  import,  but  in  conformity  to  the  legal  iotentionf 
of  the  parties. — Smith  v.  Maxwell,  1  HilVs  Ch.  Rep,,  103. 

S.,  before  marriage,  stipulated  to  make  a  settlement  of  his  whole 
estate  for  his  wife  during  his  life,  and  at  his  death  to  be  equally  divided 
between  her  and  her  children  of  the  marriage.  The  wife  died,  the  hus- 
band and  one  child  surviving.  On  a  bill  filed  by  the  child  to  carry  the 
articles  into  effect :  Held  that  he  was  only  entitled  to  a  moiety  of  the 
property  secured  by  the  articles. — Smith  v.  Maxwell,  1  HUVs  Ch.  Rep.^  103. 

A  post-nuptial  settlement  made  in  favor  of  a  wife,  by  a  husband,  in 
pursuance  of  an  agreement  before  marriage,  will,  if  varied  from  such 
agreement,  be  reformed  by  a  court  of  equity. — Koonce  v.  Byron,  1  Dev, 
4-  Bat,,  227.  Bank  v.  Mitchell,  I  Ric^a  Eq.  Rep.,  389.  Raskins  v.  Giles, 
1  Rice's  Eq.  /2ep.,  315. 


OF  VOLUNTARY   SETTLEMENTS, 

1.  What  effect  is  given  to  voluntary  settlements  as  against  the  grantor  1 

A  voluntary  settlement,  fairly  made,  is  always  binding  in  equity, 
upon  the  grantor,  unless  there  be  clear  and  decisive  proof  that  he  never 
intended  to  part  with  the  possession  of  the  deed ;  and  if  he  retains  it, 
there  must  be  circumstances  besides  the  mere  fact  of  his  retaining  it,  to 
show  that  it  was  not  intended  to  be  absolute. — Souverbye  v.  Jlrden,  1 
Johns.  Ch.  R^p.,  240.*  Johnson  v.  Seyard,  Tur.  Sc  Russ.,  281.  Cathart  v. 
Robinson,  5  Peters'  S.  C.  Rep.,  264. 

A  voluntary  settlement  or  conveyance,  though  retained  by  the  g^rantof 
till  his  death,  is  good. — Bunn  v.  Winthrop^  1  Johns.  Ch.  Rep^  329. 
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A  yolantary  settlement  may  be  made  good  by  matter  ex  post  facto. — 
Johnson  v.  Seyardj  Turn.  4"  Ru88.<,  294.     Sterry  v.  ^rdenj  1  Johns.  Ch. 
Rtp.y  261.     Verplanck  v.  Sterry j  12  Johm.  iSep.,  536.     Taylor  v.  Herioi 
4  ^e««au.,  227. 

2.  How  are  voluntary  settlements  considered  as  to  creditors  1 

Blarriage  settlements  made  when  the  husband  was  deeply  in  debt^ 
eorering  the  greater  part  of  the  grantor's  property,  are  yoid  as  to  the  cre- 
ditors.— Croft  y.  Atuhor^  3  Bessau.  Rtp.^  223.  But  a  marriage  settlement 
upon  a  wife,  by  a  husband,  can  only  be  impeached  by  a  judgment  creditor. 
— Lauton  v.  Levey^  2  Edw.  Rep.y  197.  Jifagniac  v.  Thompsonj  7  Peters^ 
S.  C.  Rep.,  348.  Taylor  v.  Herioiy  4  Dessau.^  227.  Jenkens  r.  Clement^ 
Harp,  Eq.  Rep.,  72. 

A  mariiage  settlement  on  a  wife,  with  whom  the  husband  had  long 
lired  in  a  state  of  fornication,  and  by  whom  be  had  several  children,  wiQ 
be  deemed  not  to  have  been  on  a  valuable  consideration,  but  voluntary, 
and  fraudulent  as  to  creditors. — Greenhow  v.  CouttSj  4  Hen.  4*  Munf.  Rep., 
485. 

A  conveyance  of  the  whole  of  his  property,  by  a  husband  and  trus- 
tees, for  the  benefit  of  his  wife  and  her  issue,  is  voluntary  ;  and,  at  this 
day,  absolutely  void  in  England,  under  the  statute  27  Eliz.  against  a  sul^ 
sequent  purchaser,  even  though  he  purchased  with  notice.  The  subse* 
queat  sale  of  the  property  is  carried  back  to  the  deed  of  settlement,  and 
considered  as  proving  that  deed  to  have  been  executed  with  a  fraudulent 
intent* — Caihcari  v.  Robinson^  5  Peters^  S.  C.  Rep^  264. 

3.  What  is  the  general  rule  as  to  decreeing  the  specific  execution  of 
marriage  articles  in  favor  of  volunteers  1 

As  a  general  rule,  marriage  articles  will  not  be  decreed  in  favor  of 
mere  volunteers.  But  an  exception  seems  to  have  been  admitted  in  favor 
of  a  wife  and  children  claiming  as  volunteers,  upon  the  ground  that  the  set- 
tler is  under  a  natural  and  moral  obligation  to  provide  for  them. — Atherly 
091  Marriage  SUilments,  131.  Osgood  v.  Strode,  2  P.  Will.,  245.  HhU  v 
Btamt,  1  Ves.,  216.  Roe  v.  Milton,  2  Wills.  Rep.,  355.  Goring  v.  J^ash, 
3  Atk.  Rep.,  186.  Pulvertoft  v.  Pultertoft,  18  Ves.,  99.  Ellisson  v.  El- 
lissm,  6  Ves.,  662.  Ellis  v.  Jfimnco,  i  Lloyd  Sf  Goulds  Rep.,  333.  Col- 
year  t.  Countess  of  Mulgrave,  Fortescue  v.  Bamei,  3  Mylne  ^  Keen,  56. 
Edwards  v.  Jones,  1  Mylne  4*  Craig,  226.  Bunn  v.  Winthrop,  6  John^ 
Ch.  Rep.,  336.  Minium  v.  S^fmour,  4  Johns.  Rep.,  498.  McCall  v. 
McCall,  3  Day^s  Rep.,  402.  liinde^s  Lessee  v.  Longworth,  11  Wheaton^ 
213.  Harding  Y.  Handy,  11  Whmton,  103.  Kinf^s  Heirs  v.  Thompson 
et  MX.,  9  Pders'  S.  C.  R^.^  %    Story's  Eq.  Jurisp.,  250. 
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OF  PROMISES  TO  MARRY  AND  THE  REMEDY  FOR 

NON-PERFORMANCE. 

1.  What  is  the  rale  as  to  who  may  maintain  an  action  for  non-perform* 
ance  of  a  promise  to  marry  1 

Either  party  may  bring  the  action.  But  when  the  female  is  the  in- 
jured party,  there  is  generally  more  reason  for  resort  to  the  laws  than 
when  the  man  is  the  sufferer. — Harrison  v.  Cage^  Carth^  467.  Wigki* 
man  v.  CoaieSy  15  Mass,  Rep.^  1. 

2.  What  is  the  rule  as  to  infants  1 

That  an  infant  may  maintain  an  action  for  the  breach  of  promise  of 
marriage.  But  infancy  will  be  a  good  defence  against  it. — Hunt  v.  Park^ 
5  Cowen^s  Rep.^  970.  Willard  v.  Stone^  7  Cowen's  Rep.^  23.  Hal  v.  Ward, 
2  Stra.  Rep.,  937. 

3.  What  is  it  necessary  to  allege  in  the  declaration  1 

If  no  time  or  place  for  the  marriage  is  stated  in  the  promise,  an  oflfer 
to  perform  must  be  averred:  that  the  plaintiff  was  willing  and  ready  is 
not  sufficient. — Burks  v.  Shainj  2  Bibb^s  Rep,,  341. 

Such  an  averment  need  not  be  inserted  in  the  declaration  where  the 
party  is  already  married. — Harrison  v.  Cage,  1  Ld.  Raj^momdy  386. 

Where  the  promise  is  laid  to  be  performed  on  request,  at  a  particu- 
lar time  and  place,  the  request  must  be  averred  to  have  been  made  at  the 
time  and  place  specified  for  the  performance. — Martin  v.  Pattn,  1  LiiL 
Rep.y  234.     Bac.  Abr.y  tit.  Mar.  Sf  Div. 

4.  What  is  the  rule  as  to  when  the  action  may  be  maintained  where  no 
particular  time  is  expressed  in  the  promise  1 

That  it  may  be  brought  after  a  reasonable  time,  that  is,  after  an  offer 
to  perform  on  the  part  of  the  plaintiff,  and  refusal  by  the  defendant.— 
Burks  V.  Shain,  2  Bibb's  Rep.,  341. 

5.  What  is  the  rule  as  to  the  evidence  necessary  to  support  a  demand  Y 

The  rule  does  not  require  direct  evidence  of  a  promise*  A  mntnal 
engagement  must  be  proved,  but  it  may  be  proved  from  those  circum- 
stances which  usually  accompany  such  a  connection. — Wighlman  v.  Coates^ 
16  Mass.  Rep,y  1. 

The  declarations  made  by  the  plaintiff  a  long  time  before  suit  brought, 
are  evidence.  Mere  exterior  conduct  and  behavior  may  be  ambiguous; 
it  may  be  misunderstood;  it  may  be  insincere  on  the  part  of  the  woman; 
but  declarations  and  acknowledgments  by  her  to  other  persons,  that  she 
was  engaged,  are  certain,  unequivocal  and  obligatory. — Peppinger  ¥ 
Lawj  I  Hoist  Rep.,  384. 

The  opinion  of  witnesses  may  be  admitted.     There  are  a  thousand 
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nameless  things,  indicating  the  existence  and  degree  of  the  tender  pas* 
sions,  which  language  cannot  specify.  The  opinion  of  witnesses  on  this 
subject  must  he  derived  from  a  series  of  instances  passing  under  their  ob- 
servation, yet  which  they  never  could  detail  to  the  jury.— ^cJTee  v.  JVe/- 
ton,  4  Cowen's  Rep.^  355. 

Evidence  of  the  plaintiff  having  been  got  with  child  by  the  defend- 
ant, is  admissible.— Cortn  v.  Wilson^  2  Tenn.  Rep.y  233. 

5.  What  will  amount  to  a  good  defence  to  'the  action  1 

If  the  woman  was  of  bad  character  at  the  time  of  the  contract,  and 
that  was  unknown  to  the  defendant,  the  verdict  ought  to  be  in  his  favor. 

if  the  plaintiff  has  prostituted  her  person  to  any  person'  other  than 
the  defendant,  she  thereby  discharged  him. — Boynton  v.  Kellogg^  3  Mass. 
Rep,,  189. 

Want  of  character  in  the  female  is  an  answer  to  the  action. — Foulks 
v.  Stlwayy  .3  Esp.  Rep,^  236. 

Where  the  man  is  plaintiff,  the  courts  have  held  that  brutality  or  bad 
character  on  his  part,  is  a  good  defence  to  the  female. — Leeds  v.  Cooky  4 
Esp,  Rep,,  267.     Johnson  v.  Smiih,  I  Halt,,  151. 

After  the  defendant  has  broken  his  promise,  an  offer  to  renew  it  is^ 
no  defence  to  the  action  for  the  breach. — Southard  v.  Rexfordj  6  Cot0e»V 
Rep,,  254. 

And  the  defendant  cannot  snow  by  general  reputation,  that,  after  the 
DTomise,  another  had  supplanted'  him  in  the  affections  of  the  plaintiff. — 
Willard  v.  Slone^  7  Cowen's  Rep.^  22. 

6.  What  is  the  rule  as  to  the  damages  1 

There  can  be  no  settled  rule  as  to  the  damages  to  be  allowed.  That 
rests  in  the  sound  discretion  of  the  jury,  under  tne  circumstances  of  each 
particular  case. — Southard  v.  Rexford^  6  Cowen^s  Rep.,  254.  Paul  v. 
Fntier,  3  Mass.  Rep.,  73.     Wighimanr.  Coates,  15  Mass,  ft^.,  .\ 

7.  What  circnmsttitfces  will  bci  tuten  to  sgigrftvate  the  damages  1 

If  sedncition  hfrs  been  practised  under  col^  of  a  promise  of  amnisige^ 
\ht  jury  will  undoubtedly  consider  it  as  an  ajp^iavation  of  damagea. — Fra* 
tier  V.  ParUy  3  Mass.  Rep.,  73.     Cf^nn  v.  Wilson,  2  Overtones  Rep.^  333^ 

Where  the  defendant  attempts  to  justify  his  breach  of  promisei  by 
stating  upon  the  record,  asacaase  of  his  deserting  the  plaintiff,  that  she 
bad  repeatedly  had  criminal  conversation  with  various  peraons,  and  en- 
tirely fail  in  proving  it,  this  is  a  cirfeulnstance  which  ought  to  aggravate 
the  damages. — Southard  v.  Rescford,  6  CowetCs  Rep.,  254. 

In  an  action  by  a  female  for  a  breach  of  marriage  contract,  ^he  can* 
not  recover  damages  for  seduction* — Burks  v*  Shain^  2  Bibb.  R^p*^  341. 

8  What  may  be  shown  in  mitigation  of  damages  \ 
If  the  woman's  conduct  was  improperly  indelicate,  though  not  crimi- 
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nal,  before  the  promise,  and  it  was  unknown  to  the  defendant,  it  ought  to 
be  considered  in  mitigation  of  damages.  That  if  such  was  her  conduct 
after  the  promise,  it  is  proper  in  the  same  view  for  the  consideration  of  the 
jury. — BoyrUon  v.  Kellogg^  3  Mass*  Rep.^  189. 

If  a  jury  believe  a  witness  who  testifies  that  he  has  frequently  been 
in  bed  with  the  plaintiff,  although  he  did  not  state  that  he  had  criminal 
intercourse  with  her,  yet  such  was  the  fair  conclusion  of  the  testimony,  then 
the  verdict  should  be  for  the  defendant.  The  jury  may  have  been  unwil- 
ling to  give  a  verdict  for  the  defendant,  considering  the  youth  of  the  plain- 
tiff but  t^ey  certainly  ought  to  have  taken  her  conduct  into  consideration 
in  mitigation  of  damages. — Palmer  v.  ^jidrews^  7  WenddPs  Rep.^  14-2. 

But  where  a  woman,  after  a  promise  of  marriage,  is  seduced  and  de- 
serted by  her  lover,  in  consequence  of  which  she  acquires  a  bad  character, 
he  shall  not  be  permitted  to  avail  himself  of  that  character  in  mitigation 
of  damages. — Boynton  v.  Kellogg^  3  Mciss>  Rep,^  193. 


MAJISHALLING  OF  ASSETS  AND  SECURITIES; 

1.  What  is  understood  by  marshalling  of  assets  T 

In  the  sense  of  courts  of  equity,  the  marshalling  of  assets  is  such  an 
arrangement  of  the  different  funds  under  administration,  as  shall  enable 
all  the  parties  having  equities  thereon,  to  receive  their  due  proportion, 
notwithstanding  any  interfering  interests,  liens,  or  other  claims  of  parti- 
cular persons  to  prior  satisfaction  out  of  a  portion  of  these  funds. — I  Story 
on  Eq,  Jurisp.y  526.  3  Woodes,  Leci.^  p  488.  Eden  on  InjunCy  38. 
Jlnrall  y.  Wade^  Lloyd  Sf  Gould^s  Rep.y  552  Selhy  v.  Selby^  \  Russ. 
Rep.j  330.     Greenwood  v.  Taylor^  1  Russ.  if  Mylne,  185. 

2.  What  is  the  order,  according  to  the  general  rule,  in  marshalling  as 
sets  for  the  payment  of  debts  1 

In  marshalling  assets  for  the  payment  of  debts,  they  take  the  follow- 
ing order ;  1st,  the  general  personal  estate ;  2d,  the  estate  specifically 
devised  to  be  sold ;  3d,  estate  descended ;  4th,  estate  specifically  devised, 
though  charged  generally  with  the  payment  of  debts.  But  the  second 
and  third  exchange  places  where  the  estate  set  apart  for  the  payment  of 
debts  is  charged  generally  and  not  specially. — JdcCampbell  v.  McCamp' 
belly  5  Liit.  Rep.,  95.  Livingston  v.  Jfeirkirk,  3  Johns,  Chanc.  Rep.,  319. 
1  Madd.  Chan.  Rep,,  499.  Ram  on  Meets,  329.  PkUHps  v.  Parker,  1 
Samlyn  Rep.,  136.  Lanoy  v.  The  Duke  of  Mhol,  2  JJtk.  Rep,^  446.  M- 
torney  Gentral  v.  Tyndall,  ^mbler^s  Rep.,  614.  *Hall  v.  Hall,  2  McCord^s 
Ch,  Rep.,  302.  Stuart  v.  Carson,  1  Dessau.  Rep,,  500.  Miller  v.  Har^ 
well,  3  Murph.  Rep,,  194.  Rogers  v.  Rogers,  1  Paige,  188.  Rhodes  ▼. 
Rudge,  1  Sim.  Rep.,  79.  Mollan  v.  Griffith,  3  Paige,  402.  Soames  r. 
Robinson,  1  Mylne  Sf  Keene,  500.  Dixon  v.  Dawson,  2  Simon  Sf  Stu^ 
327.     Clark  v.  The  Earl  of  Ormond,  Jacobs'  Rep^  108. 

The  personal  estate  is  the  proper  fund  for  the  payment  of  debts,  and 
should  be  exhausted  before  resorting  to  the  real  estate,  unless  the  hitter 
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06  expre$sl7  charged. — Wyse  v,  Smiihj  4  Gill  if  Johns*  Rsp.^  295.  .Vc* 
Ikwll  V.  Lawless^  6  Monroe^  141.  Haleyburton  v.  Kershaw^  2  Dessau.^ 
105.  Dunlnp  v.  Dunlapy  4fl)e$sau,y  305.  Miller  v.  Harwell^  SMurph.^ 
194.  Rogers  v.  Rogers^  1  Pafg«,  188.  Barton  v.  Tattersall^  1  jRim«.  4- 
r¥y/»tf,  2  i7.  Rhodes  v.  Rudge^  1  Si».  JRcp.,  79.  Bennei  v.  Goings  1 
.Vo//oy,  529.  Mollan  v.  Griffith,  3  Pa^e,  402.  JPo^/cr  v.  Crenshaw,  3 
Monfordft  Rep.^  514.  jff^^e  v.  Brewer,  3  Gill  Sr  Johns,  R^,,  153.  7yn- 
do//  V.  ^arr€,  Jacobs*  Rep.,  212.  C/arA:  e^  ua?.  v.  ifocA^  1  Lc^A.  22ip., 
487.  jByr J  v.  ^yrciV  J&J?.,  2  ^rocA;.  C.  C.  Rep.,  169.  Hazkwood  v.  Po/>«, 
2  P.  FTi//.,  323. 

The  personal  estate  is  the  first  fund  for  the  payment  of  debts  i  but 
the  testator  may  protect  it  against  the  debts,  as  against  his  heirs  or  other 
representatives,  either  by  specifically  bequeathing  it,  or  by  plainly  mani- 
festinghia  intention  that  his  lands  shall  be  charged  with  such  payment. 
And  althoucrh  the  will  which  directed  the  lands  to  be  first  sold  to  pay  the 
debts,  CO  aid  not  operate  upon  real  estate,  because  it  was  not  executed  ac- 
cording to  the  statute,  yet  this  charge  upon  the  real  estate  was  received 
and  allowed  to  operate  as  a  declaration  of  the  testator,  that  the  legacies  of 
the  personal  property  should  be  exempt  from  the  payment  of  debts. — Dun^ 
hp  V,  Duniap^  4  Dessau.  Rep.,  305.  Driver  v.  Ferrand,  1  Russ.  Sr  Mylne, 
681. 

A  person  who  had  taken  the  benefit  of  the  act  for  the  relief  of  insol- 
rent  debtors,  first  in  1814,  and  a  second  time  in  1820,  died  in  ^826,  leav- 
ing assets  more  thin  sufficient  for  the  payment  of  all  the  debts  which  he 
had  contracted  subsequently  to  his  second  insolvency :  Held,  that  the 
assets  ought  to  be  applied  in  payment,  first,  of  these  subsequent  debts  ; 
and  secondly,  of  the  debts  scheduled  under  the  second  insolvency ;  and 
thirdly,  o(  the  debts  scheduled  under  the  first  insolvency  ;  that  the  court 
of  equity  had  jurisdiction  to  administer  the  fund. — Barton  v.  Tatiersall^  1 
Russ,.  Sr  Mylne,  237. 

3.  What  is  the  principal  rule  in  marshalling  assets  1 

""That  when  a  creditor  may  resort  to  both  the  real  and  personal  estate,. 
ftDd  the  legatee  can  only  resort  to  the  personal,  if  this  be  insufficient  to  - 
pay  both«  the  creditor  will  be  confined  to  the  real  estate.  Or  if  he  has 
becQ  satisfied  out  of  the  personal  fund,  the  court  will  permit  the  legatee  to 
itoad  ia  his  place  and  receive  satisfaction  out  of  the  real  estate  to  the 
amoiuit  taken  from  the  personal  fund.— -^i//er  v.  Harwell,  ^Murph.  Rep*^ 
194.  2  Fonhl.  Eq.,  B.  3,  cA.  2,  sec.  6.  1  Madd.  Ch.  Pr.^  202.  Lanoy  v 
Tke  Duke  of  ^thol,  2  Atkins,  446.  Colchester  v.  Stanford,  2  Freem. 
Rip.,  124.  Ex  parte  Kendall,  17  Ves.,  514.  Greenwood  v.  Taylor,  1 
Ruu,  Sc  Mylne,  185.  Gwynne^v.  Edwards,  2  Russ.  Rep.,  289.  Bute  y. 
Cunningham,  2  Russ.  Rep.,  275.  Boazman  v.  Johnson,  3  Sim.  Rep.,  377. 
Dotf*  v.*  Shaw,  4  Johns.  Ch.  Rep.,  17,  Cheesbarough  v.  J^illatd,  1  Johns. 
CA.  Rep.,  412. 

Where  speeific  legacies  have  been  sold  for  the  payment  of  debts,  the 
specific  legatees  have  a  right  to  resort  to  the  general  fund  for  remunera* 
tion,  upon  the  principles  which  regulate  courts  of  equity  in  marshalling 
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assets.  The  genera)  fund  being  a  mixed  fund,  composed  of  the  proceeds 
pardy  of  personal  and  partly  of  real  estate,  not  chargeable  with  the  pay- 
ment of  debts,  the  portion  of  it  resulting  from  the  sale  of  the  personalty 
is  liable^  in  the  first  instance,  to  make  good  such  specific  legacies  as  have 
been  sold  for  debts ;  and  if  that  be  insufficient,  the  money  arising  from  the 
sale  of  the  real  estate  must  be  applied  to  the  same  object,  so  fnr,  and  so  far 
only)  as  the  specific  legacies  have  been  absorbed  by  specialty  debts  that 
bound  the  real  estate. — Byrd  v.  Byrd,  2  Brock.  Rep.^  169. 

Where  specific  legacies  have  been  sold,  and  out  of  the  proceeds 
thereof  many  specialty  debts  have  been  paid  ofiT  in  a  depreciated  papei 
currency,  the  measure  of  reimbursement  from  the  real  estate  ought  to  be 
the  whole  actual  loss  of  the  personal  estate,  and  not  the  mere  nominal 
sum  advanced  by  it. — Ibid. 

The  above  rule  does  not  extend  to  a  case  where  the  personal  fund 
has  been  exhausted  by  judgment  creditors  ;  that  is,  the'  simple  contract 
creditors  cannot  charge  the  lands  for  so  much  of  the  pef'sonal  fund  as  has 
been  applied  to  the  payment  of  debts  due  by  judgment  obtained  against 
the  ancestor. — Alston  v.  Munford^  1  Brock.  Rep.^  266. 

Upon  the  principle  of  marshalling  assets,  where  payments  have  been 
made  by  an  executor,  to  the  vendor  of  the  land  purchased  by  the  ancestor 
and  not  conveyed  to  him,  the  lien  of  the  vendor  will  be  marshalled. 

The  established  rule  being,  that  simple  contract  creditors  are,  as 
against  a  devisee,  to  stand  in  the  place  of  specialty  creditors,  who  have 
exhausted  the  personal  assets,  because  the  specialty  creditors  had  the  two 
funds  of  real  and  personal  estate  to  resort  to ;  by  anailogy,  the  simple 
contract  creditors  ought  to  be  entitled  to  stand  in  the  place  of  the  vendor 
against  the  devisees,  because  the  vendor  has  equally  a  charge  upon  the 
double  fund  of  real  and  personal  estate. — Alston  v.  Munford^  1  Brock. 
Rsp.j  266.  1  Story  on  Eq.  Jurisp.^b27.  Slimmer  r.  BognSy  9  Ke^.,  209. 
Selby  V.  Selby^  4  Rtus.  Rep.^  636.  Sproule  v.  Pryor^  8  Simons*  Rep.^, 
189. 

The  plaintiff  joined  the  testator  as  surety  in  a  bond,  whfcb  he  paid 
after  the  death  of  the  testator,  taking  an  assignment  of  the  bond.  He  Js 
only  a  simple  contract  creditor  of  the  testator. — Jones  v.  Davids^^t  Rtiss.^ 
Oil. 

A  derise  of  lands  subject  to  jSlOOO  to  be  raised  for  the  testator's 
daughters,  to  an  annuity  of  J&37  to  his  widow,  and  tS  all  such  encumbran- 
ces as  might  happen  to  be  thereon,  does  not  exempt  the  personal  estate 
from  the  payment  of  a  mortgage  thereon. — Philips  t.  Parker ^  1  Tamlyn*s 
R(sp.y  136.     Morris  v.  Mowitt^  2  Paige,  586. 

Where  the  testator  has  given  to  his  executors  power  to  sell  any  part 
of  his  estate  th^y  please,  to  pay  his  debts,  this  does  not  transfer  to  the  real 
estiite  the  liability  of  the  personalty  to  pay  the  debts  df  the  testator ;  and 
where  in  such  case  the  executors  sold  the  land,  and  applied  the  purchase 
money  to  the  payment  of  the  testator's  debts,  and  afterwards  sold  slaves 
specifically  bequeathed,  to  pay  the  testator's  debts,  it  was  held  that  the  le- 
gatee had  no  claim  upon  the  executors  for  the  proceeds  of  the  sale  of  the 
lands. — Miller  y.  Harwell^  3  Murph.  Rep.,  194. 

A  simple  contract  creditor,  having  obtained  a  judgment  by  default 
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a^inst  an  executor^  eannot  maintain  a  suit  in  equity,  for  marshalling  as- 
sets against  devisees  of  the  landed  property,  until  he  has  fully  prosecuted 
his  claim  at  law  against  the  executor  and  his  securities. — Mason  v.  Peiersj 
1  MunfartPs  Rep.,  437. 

Money  received  by  a  guardian  on  account  of  his  ward,  ranks  as  a 
bond  debt,  in  the  administration  of  his  assets,  being  protected  by  the 
guardianship  bond. — Walker  y.  Bvnumy  4  Dessau,  Rep.y  555. 

V  It  would  be  otherwise  if  no  bond  were  given. — Alston  y.  Munford^ 
1  Brock.  Rep.,  266. 

Whatever  may  be  found  due  on  the  breach  of  a  bond  for  the. payment 
of  money  or  the  performance  of  covenants,  ranks  as  a  bond  debt. — MC' 
Dowell  T.  Caldvellj  2  McCord^s  Ch.  Rep.,  56. 

But  a  person  who  has  been  security  for  intestate,  on  sealed  instru- 
ments,  which  he  had  been  compelled  to  pay,  was  held  not  entitled  to  set 
up  those  instruments  so  as  to  make  his  demand  a  specialty  debt. — Cun- 
ntngkam  y.  Smith,  Harp.  Eq.  Rep.,  90. 

The  above  seems  to  be  contrary  to  the  general  rule  as  to  substitution^ 
which  is  :  *Mf  a  surety  in  any  case  is  resorted  to,  and  compelled  to  pay, 
an  equity  arises  in  his  favor,  to  be  substituted  in  the  place  of  the  creditor, 
and  have  the  benefit  of  all  the  securities  which  he  neld.*' — Loud  v.  Ser* 
geani,  1  Edw.  Rep.,  164.  SelPs  Adm.  v.  Hubbell,  2  Johns.  Ch.  Rep.,  395. 
Saunders  y.  Pate^  4  Rand.  Rep,,  8.  Enders  v.  Brune,  4  Rand.  Rep.,  438. 
Lawrence  y.  Cornell,  4  Johns.  Ch.  Rep.,  545.  Avery  y.  Patten,  7  Johns* 
Ch.  Rep.,  211.  Hunt  v.  Rousmaniere,  2  J^ason,  242.  Auld  y.  Alexander^ 
6  Rund.  Rep.,  98.  Ormsby  v.  Tarasion,  3  Liu.  Rep.,  404.  King  v.  Bald- 
win, 2  Johns*  Ch.  Rep,,  557.  S.  C.  17  Johns.  Rep.,  584.  Sandford*  y. 
McLean,  3  Paige,  117.  Jfeimcewiez  y.  GiUm,  3  Paige,  614.  Epps  y. 
Randolph,  2  CalPs  Rep.,  125.  Rhodes  y.  Crockett,  2  Yerger,  346.  Hin- 
son  v.  Pickett,  1  HUN  Ch.  Rep.,  45.  Union  Bank  y.  Edwards,  1  Gill  4* 
Johns.  Rep,,  346.  Copis  y.  Middleton,  Tur.  4"  Run*,  229.  Crayihome 
V.  Sunnbume,  14  Ves.,  159.  Wright  v.  Morley,  11  Ves.,  12.  Mayhew  y. 
Crickett,  2  Swanet.  Rep.,  191.  Ex  parte  Rushworth,  10  Fes,^  409.  Jones 
y.  Davis,  4  /{«««.  Rep.,  277.  Dohiggin  v.  Bourne,  1  Yowig^s  Rep.,  111. 
5.  C.  2  Yoi^nge  4-  Co/^s  Rep.,  462.  Hodgson  y.  Shaw,  3  .Sfy/ne  4*  iiTsen, 
183.  J^eoi^  y.  JVbrra,  2  .^y.  4*  Cra^t  Rep.,  361.  fTai^  y.  Coop,  2 
5t8w.  i2ep.,  155.    Ccmp  v.  ry^on,  Tlum.  4"  i^t^t-,  395. 

4.  What  is  the  general  rnle  in  marshalling  securitiea  for  debts  1 

• 

That  if  one  party  baa  a  lien  on,  or  an  interest  in,  two  funds  for  a 
debt,  and  another  party  has  a  lien  on,  or  an  interest  in,  one  only  of  the 
funds  for  another  debt,  the  latter  has  a  right  in  equity  to  compel  the  for^ 
mer  to  resort  to  the  other  fund,  in  the  first  instance,  for  satisfaction.-^ 
Lanoy  v.  The  Duke  of  Athol,  2  A\k.  Rep.    Aldrich  y.  Cooper,  8  Ves.  388 
Ex  parte  y.  Rendall,   17  Ves.,  520.      Trimmer  v.  Bayne,  9  Ves.,  209 
Chefsbarough  y.  Millard,  1  Johns.  Rep.,  413.     Anrall  y.   fVade,  Lloyd  4 
Goolds  Rep.,  352.     Gwynne  y.  Edwards,  2  Russ.  Rep.,  289.    Selbu  y 
Selby,  4  Russ.  Rep.,  336.     Crreenwood  v.  Taylor,  1  Russ.  4  Mylne,  185. 

Bat  the  interposition  of  courts  of  equity  is  not  confined  to  cases 

22 
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Strictly  of  two  funds,  and  of  difiereot  mor^^agees,  for  it  will  be  applied  in 
favor  of  sureties,  where  the  creditor  has  coUateral  securities  or  pledges 
for  his  debt. — Sterling  v.  Forester ^  3  Bligh.  Rep^  590. 

In  such  cases,  the  court  will  place  the  surety  exactly  in  the  situation 
of  the  creditor  as  to  such  securities  or  pledges,  wnerever  he  is  called  apon 
to  pay  the  debt  \  for  it  would  be  against  conscience,  that  the  creditor 
should  use  the  securities  or  pledges  to.  the  prejudice  of  the  sureties,  or 
refuse  them  the  benefit  thereof  in  aid  of  their  own  responsibility. — JUdrUh 
y.  Cooper^  8  Ve»^  388.  Robinson  v.  WiUon^  2  Madd.  Rep.,  569.  Pw. 
sons  V.  Rudorf,  2  Fem.,  608.  Ex  parte  Rushforth^  18  Fes.,  410.  Wrigki 
V.  Morley,  11  Ves.^  22.  Ex  parte  Kendall j  17  Ves.,  520.  1  Story  on  Eq. 
Jurisp^  592.    Hayse  v.  Waia^  4  Johns.  Ch.  Rep.^  130. 

5.  What  is  the  rule  as  to  the  rights  of  the  creditor,  where  the  debtor 
has  given  collateral  security  or  pledges  to  his  surety,  as  an  indemnity  t 

The  rule  in  equity  is,  that  the  creditor  is  entitled  to  all  the  benefit  of 
such  securities  or  pledges  in  the  hands  of  the  surety,  to  be  applied  to  the 
payment  of  his  debt. —  Wright  v.  Morley,  11  F«.,  22.  Mayhew  v.  Crick* 
etty  2  Sivani.  Rep.,  185.  Law  v.  East  Ind.  Co.^  4  F(W.,  833.  Capel  «. 
BiUler,  2  Sim.  4*  Stu.  Rep.,  457. 

See  postf  Sureties^  Div,  Stibstiiuiion. 

OF  MORTGAGES. 

DEFINITION  AND  CONSTITUTION  OR 
1.  What  IS  a  mortgage  defined  to  be  7  , 

A  mortgage  is  the  conveyance  of  an  estate,  byway  of  pledge  for  the 
security  of  a  debt,  and  to  become  void  upon  the  payment.  The  legal 
owneniiip  is  vested  in  the  creditor ;  but,  in  equity,  the  mortgagor  re- 
mains the  actual  owner,  until  he  is  barred  by  his  own  default,  or  by  a  ju- 
dicial decree.-^  Kent's  Com.,  134.  LUt.^  sec.  332.  2  Black.  Com.^  154. 
Cro.  Car.,  191. 

Mortgage  is  a  right  granted  to  the  creditor  over  the  property  of  his 
debtor,  for  the  security  of  his  debt,  and  gives  him  the  power  of  having  the 
property  seized  and  sold,  in  default  of  payment. — Cirnl  Code  of  Lou,,  art, 
3245.  1  Br9wris  Ciml  Law,  200.  Dnrantm,  Des  Priv.  et  des  Hyph., 
lib.  3,  tit.  18,  %d  pt.,  ck.  1,  no.  241.  Dig.,  20.  I  De  PignoriAua  et 
Hypoth. 

S.  What  is  necessary  to  constitute  a  mortgage  1 

Every  contract  for  the  security  of  a  debt,  by  the  conveyance  of  real 
estate,  is  a  mortgage. — Henry  v.  DamSf  7  Johns.  Ch:  Rep,,  40.  Contoay^s 
Extrs.  V.  MexofUkr,  7  Crunch,  218. 

And  this,  though  it  purports  to  be  an  absolute  sale  upon  its  face. — 
Skinner  v.  Miller,  5  Liit.^  85.     Van  Buren  v.  Olmsted,  5  Paige's  Rep.^  9 
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Aoncif  y*  Turmr^  2  /.  J.  Marsh.  Rep^  471.    Poindextir  T;  Cannany  Dev 
Eq^  Rtp*j  373.     Edrington  v.  Harper,  3  /.  Jr  Marsh.  Rep,^  854*.     £//to/  v 
PsU^   1  Paige's  Rep.^  263.     Hamm&nds  r.  Hopkins^  3  y«rg.  /^ep.,  459 
Chawny  v.  Cox,  1  i2iuii2i  i^ep*,  306.   Brawn  v^  Dedn^  3  Wmdeli^s  Rep.^  208 
SroiPTi  V.  Wrighi^  4  Ye^igf.  ^fip.,  57.     Fritdly  v.  HaniUion^  17  Serg/.  4* 
Rawle^  70.     Dabney  v.  Greene,  4  if  en.  4"  Munf.  Rep,^  101.     Dunham  v. 
Day,  15  JoAn«.  i2ep.,  555.     ^o^A^um  v.  MerUis^  1  Day's  Rep.^  129.    ST/ee 
T.  Manhattan  Co.,  1^ Paige's  Rep.y  48.     Harrison  v.  Trustee  of  Phillips* 
Jlcademyy  12  •Vew^.  i?^.,  456.     TAoffip^on  v.  Campbell^  6  Jtfbnroe'«  J{ep., 
120.     Conrad  v.  7%e  Atlantic  Ins.  Co.,  1  Peferj'  S.  C.  Uep.,  386. 

The  particular  words  in  the  conveyance  are  unimportant ;  and  it 
nay  he  laid  down  as  a  general  rule,  subject  to  few  exceptions,  that  wher- 
ever a  conveyance^  assignment,  op  other  instrument  transferring  an  estate, 
is  originally  between  the  parties  as  a  security  for  money  or  for  any  other 
incumbrance,  whether  the  intention  appear  from  the  same  instrument,  or 
from  any  other,  it  is  always  considered  in  equity,  a  mortgage. — 2  Story's ' 
Eq.  Jurisp.,  286.  4  Kent's  Com.,  142.  2  Fonbl.  Eq.,  B.  3,  cA.  1.  Co. 
Litt^  204,  in  notes,  Cortelyou  v.  Lansings  1  Caihes*  Cas.in  Er,^  209. 
Maxwell  ▼.  .^on^eci^e,  Prec.  in  Ch.^  526.  Dixon  v.  Parker^  2  Fe*.,  225. 
Hunt  Vn  RousmanieTy  1  Peters'  S-  C.  Rep.y  1.  Lord  Irnham  v.  Child^  1 
Bro.  C.  C,  92.    Hughs  v.  Edwards,  9  Wheaton,  489. 

An  informal  paper,  importing  that  A.  had  been  intrusted  with  the 
funds  of  B.,  which  was  manifestly  to  operate  as  a  security  on  specified 
property,  shall  have  the  eflect  of  a  mortgage,  and  entitle  B.  to  a  priority 
over  other  creditors  of  A.  Interest  allowed  from  the  time  the  money 
was  received.— »Wenttie  v.  Polony's  Exr.,  2  Dessau.  Rep*,  565. 

The  fact  that  a  contract  is  executory,  will  per  se  make  it  a  mortgage, 
rather  than  a  conditional  sale.-^£(/ring/on  t.  Harper,  3  /.  J.  Marsh.,  356. 
Crumhurgh  v.  Smock,  1  Black.  Rq>.,  305.  2  Hayw.  Rep.,  26.  Shirras  st 
a/.  V.  Coijg  tl  al.,  7  Cranch,  34. 

As  a  general  rule,  where  there  is  an  application  for  a  loan  of  money, 
the  court,  for  the  purpose  of  preventing  usury  and  extortion,  will  construe 
an  agreement  for  a  sale  and  a  re-purchase  of  property,  to  be  a  mortgage. 
The  relative  value  of  the  property  and  the  price  actually  advanced  tor 
paid,  are  taken  into  consideration,  in  deteriAinmg  the  nature;  of  the  trans* 
action. — Robinson  v.  Cropsy,6  Paige,  480.  Thorpe  v.  Black,  1  Dev,.  if 
BaL,  613.  Bright  v.  Wayle,  Z  Dana,  253.  Bank  of  .Muskingum  v.  Car» 
pemier,  7  Ohio  Rep.,  66.  Hickman  v.  Cantrell,  9  Yerger,  172.  Perkins  v. 
Dye,  3  Dana,  174.  Lane  v.  Dickerson,  10  X^g^^^  373.  Tarborough  r. 
Jfswell,  10 .  Yergtr,  876.  Welsh  v.  Usher  et  al.,2  HilVs  Ch.  Rep.,  171. 
Flemming  v.  Sutton,  1  Dev.  Sr  Bat,,  653.  Zoler  v.  Tender,  1  Dev.  Sr  Bat., 
4i5.  Dougherty  v.  McColgan,  6  GUI  Sr  Johns.^  278.  J^athan  v.  Gardere, 
llix>t<.  Rep.,  264.  Muse  v.  Seeber,  11  Lou.  /2e0.,  542.  Offutt  v.  Hen- 
derly,  9  Lou.  Rep.,  12.  Glover  v.  Payn,  19  Wendell,  5 IS.  C tar k  v.  Henry ^ 
2  Cowen,  324.  Chambers  v.  Chalmers,  4  Gill  Sf  Johns,,  420.  James  v. 
Johns,  6  Johns.  Ch.  Rep.,  417. 

3.  What  is  the  rule  as  to  the  admission  of  extrinsic  evidence  to  show 
that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage  % 
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Parol  evideDee  is  admissible  to  show  that  a  deed  absolute  on  its  face 
was  intended  as  a  mortgage,  or  that  the  defeasance  has  been  destroyed 
by  fraud  or  mistake. — Marks  v.  Pe//,  1  Johns.  Ck,  Rtp.^  594.  Waskhttm 
r.  Memlh,  I  Day  lUp.^  133.  WkUick  v*  Kane,  1  Patge'*  Rep.,  302. 
Bloodgood  V.  ZeUy,  2  Cainti'  Ca.  in  Er ,  124.  Site  v.  Manhaitan  Co^  1 
Paige^s  Rep.j  48. 

The  parol  proof  must  be  clear,  decisive,  and  without  doubt. — Lane  v. 
Dickereon,  10  Yerger,  373.  Yarborough  v.  J^ewell,  10  Yerger,  376.  X«g- 
ge/r  V.  Edwards,  Hopkins.'bSO.  Thomson  v,  Pa«€n,  5  Lite.,  74.  Flemming 
V.  5i/^o»,  1  De».  4-  -Bo/.,  623.  Hickman  v.  Cantrell,  9  Yefigrer,  172.  Perkins 
V.  Dye,  3  Pana,  174.  Bright  y.  FFag/e,  3  Dana,  354.  Poindexier  v.  McCannon, 
I  Dev.  Eq.  Rep.,  373.  Woodward  v.  Fitzpatrick,  9  Da»a,  118.  Hudson  v. 
7*6c//,  5  Stewart  9r  Porter,  67.  Thomas  v.  McCormick,  9  Daaa,  188.  ^/«r 
V.  5eM«,  4  Blackf,,  540. 

A  transaction  constituting  a  mortgage,  cannot  be  converted  into  a 
sale  ;  therefore,  the  leaning  of  the  courts  of  equity  in  doubtful  cases,  is 
against  the  lenders  of  money,  and  they  hold  such  cases  rather  to  be 
mortgages  than  conditional  sales. — Dougherty  v.  McColgan,  6  Gill  if 
Johns.,  270.  Hickman  v.  Cantrell,  9  Yerger,  172.  Robinson  v.  Cropsey^ 
6  Paige,  480.  Robertson  v.  Campbell,  2  Co//.,  421.  King  v.  JVetraiaJi,  2 
Munf,^  40.    fi'ic/w  v.  Hicks,  5  Gr//  4"  Johns.,  76. 

A  bill  of  sale  absolute  on  its  face,  may  be  converted  into  a  mortgage 
by  a  parol  agreement  to  allow  the  vendor  to  redeem  ;  and  this  agreement 
may  be  inferred  from  the  price  given,  and  the  mode  of  dealing  between 
the  parties. — Brown  v.  Wrighi,  4  Yerg.  Rep.,  57. 

The  property  conveyed  in  the  deed  being  worth  four  times  the 
amount  of  the  money  advanced,  is  a  strong  circumstance  to  prove  it  to 
be  a  mere  mortgage. — Oldham  v.  Halley,  2  J.  J.  J^arsh.,  115.  Conway  v, 
Jjlex.,  7  Cranch,  218. 

The  deposit  of  title  deeds  is  evidence  of  an  agreement  to  make  a 
mortgage,  which  will  be  carried  into  execution  by  a  court  of  equity, 
against  the  mortgagor  and  all  who  claim  under  him,  with  notice,  either 
actual  or  constructive,  of  such  deposit  having  being  made. — Bailey  v. 
Greenleaf^  7  Wheaton,  46.  Oilman  v.  Brown,  1  Mason's  Rep.,  191.  IVat* 
^son  V.  Welles,  5  Conn.  Rep.,  468.  Jackson  v.  Hallock,  1  Ham.  Rep.^  318. 
Evans  v.  Goodletpl  Blackf.  Rep.,  246.  ScoU  v.  Cole,  2  Wash.  Rep.^  191. 
Cox  V.  Fenwick,  3  Bibb.  Rep.,  183.  Fish  v.  Howland,  1  Paige's  Rep.,  20. 
Russell  v.  Russell,  1  Bro.  Ch.  Rep.,  269.  Ex  parte  Coming,  9  Ves^  1 16 
Birch  V.  Ellames,  2  ^nst.  Rep.,  427.  Ex  parte  Mounifort,  14  Ves^  605. 
Ex  parte  Langslon,  17  Ves.,  228.  Pam  v.  Smith,  3  Mylne  if  Keen,  417. 
^^ys  v.  Williams,  2  Yotfn^s  4"  Co//,  iiep.,  55.  JiiandvUl  v.  H'e/cA,  5 
Wheaton,  211.  ^ 

This  doctrine  has  been  sometimes  thought  to  be  difficult  to  maintain 
upon  the  ground  either  of  principle  or  public  policy  ;  and  although  it  is 
firmly  established,  it  has  been  of  late  years  received  with  no  small  hesita- 
tion and  disapprobation,  and  a  disposition  has  been  strongly  evinced  not 
to  enlarge  its  operation.  It  is  strictly  confined  to  an  actual,  immediate 
bond  fide  deposit  of  the  deeds  with  the  creditor,  as  a  security  in  order  to 
create  a  lien. — 2  Siory*s  Eq.  Jurisp.,  289.     Norris  v.  Wilkinson^  12  Fes., 
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197.    Ex  parte  Haigh^  1 1   ?«#.,  403.    Ex  parte  Ken$ingt<m^  2  Ves.  ^ 
Btamtf^  83.     Ex  parte  Coombe^  17  Ves.^  359.     Ex  parte  Hooper^  1  Meriv 
Rep.,  9.     Ex  parte  Wkitehead^  19  Ves,,  209. 

In  Keys  v.  Williams,  3  Youngt  Sc  ColL,  55,  Lord  Abinger,  C  Par., 
speaks  pretty  strongly  in  favor  of  equitable  mortgages  \  he  says :  ^^  The 
doctrine  of  equitable  mortgages  is  said  to  be  an  evasion  of  the  statute  of 
frauds.  But,  in  my  opinion,  that  statute  was  never  meant  to  aficct  the 
transaction  of  a  man  borrowing  and  depositing  his  title  deeds,  as  a  pledge 
of  payment.  A  court  of  law  could  not  assist  such  party  to  recover  back 
his  title  deeds,  in  an  action  of  trover.  So,  if  the  party  came  iuto  equity 
for  relief,  he  would  be  told,  that  before  he  sought  equity  he  must  do  equity 
by  repaying  the  money.  The  doctriue  appears,  therefore,  to  have  arisen 
from  the  necessity  of  the  case.  It  may,  however,  operate  in  many  cases 
to  useful  purposes,  and  is  certainly  not  injurious  to  commerce.  In 
commercial  transactions  it  may  be  necessary  to  raise  money  on  a  sudden, 
before  an  opportunity  can  be  afforded  of  investigating  the  title  deeds  and 
preparing  the  mortgage.  Expediency,  therefore,  as  well  as  necessity^ 
hss  contributed  to  establish  the  general  doctrine,  although  it  may  not 
altogether  be  in  consistency  with  the  statute." 

If  the  deeds  are  deposited  with  a  view  to  prepare  a  future  mortgage, 
and  money  is  afterwards  advanced,  such  a  transaction  cannot  be  consider- 
ed as  an  equitable  mortgage  by  deposit.  But  it  is  otherwise  where  there 
is  a  present  advance,  and  the  deeds  are  deposited  under  a  promise  to  for- 
bear sning,  although  they  may  be  deposited  only  for  the  purpose  of  pre 
paring  a  future  mortgage. — Ibid* 

ouch  an  equitable  mortgage  will  not,  however,  avail  against  a  subse- 
quent mortgage,  whose  mortgagee  has  been  duly  registered  without  notice 
of  the'  deposite  of  the  title  deeds. — 2  Story* s  Eq.  Jurisp.^  289.  4  Kttu^s 
Com,,  150.  Ex  parte  Whitehead,  19  Ves.,  209.  Doe  v.  Hawk,  2  East's  Rep.y 
486.  Ex  parte  Kensington,  2  Ves,  <{-  Beames,  79.  Factor  v.  Phi/pot^  12 
Price's  Rep.^  197. 

There  must  be  an  actual  and  bond  fide  deposit  of  all  the  title  deeds 
with  the  mortgagee  himself,  to  create  the  lien.— 4  Kent*s  Com.,  151.  Ex 
parte  Coombe,  4  Mad.  Rep.,  133.  Lucas  v)  Darien^  7  Taunt.  Rep.,  279. 
Ei  parte  Corning^  9  Ves.,  1 15.  Ex  parte  Pearse,  1  Btu:k.,  B.  C.  125. 
Ex  parte  Buliteel,  2  Cox.  Rep.,  234.  J^orris  v.  Wilkinson,  12  Fe*.,  192, 
Berru  v.  The  Mutual  Ins.  Co.,  2  Johns.  Rep.,  603. 

If  a  bill  of  exchange  be  accepted  on  the  faith  of  a  promise  that  a 
mortgage  will  be  given  to  secure  the  acceptor,  and  it  be  subsequently 
given,  it  will  relate  back  to  the  time  of  the  acceptance,  so  as  to  protect  the 
mortgage  against  creditors,  though  the  mortgagor  was  in  embarrassed 
circumstances,  and  failed  a  few  days  after  the  deed  was  given  ;  it  appear- 
ing that  the  mortgagor  might  have  lawfully  conveyed  it  at  the  time  the 
promise  was  made. — Wyer's  Synd.  v.  Sweety  14  Mart.  Lou.  Rep.,  588. 

A  special  mortgoge,  although  taken  at  a  time  that  the  mortgagor  had 
00  title  to  the  mortgage  subject,  attached  to  it  the  instant  he  became  the 
owner,  and  the  mortgagee  has  preference  over  a  subsequent  vendee.^- 
Deskautes  v.  Parkins,  13  Mart.  Lou.  Rep.,  547. 

This  is  according  to  the  civil  law. — 1  Domat,  B.  3,  tit.  1,  sec.  3. 
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OF  THE  NATURE  AND  EFFECTS  OF  A  MORTGAOE. 

1.  What  IS  the  rule  as  to  changing  a*  mortgage  into  an  absolute  salet 

Once  a  mortgage,  always  a  mortgage,  is  an  universal  rule  in  equity, 
and  tio  agreement  in  a  mortgage  to  change  it  into  an  absolute  conyeyance, 
upon  any  condition  or  event  whatever,  will  be  allowed  to  prevail.— C/flri 
V.  /Tcnry,  2  Cowen^s  Rep.^  324.  WAeeland  v.  Swartes^  1  Yeateg^  584. 
Dougherty  v.  McColgon,  6  Crill  if  Johns.y  278.  Woodward  v.  Fitzpairicky 
9  DaTMy  118.  Hudson  v.  Ishtll^  5  Stewari  4"  Porter,  67.  Thomas  v. 
McCormitk,  9  Dona,  108.    B/atr  v.  Bass,  4  Black/.,  540. 

An  agreement,  at  the  time  of  the  loan,  to  purchase  for  a  given  price, 
in  case  of  default,  is  not  permitted  to  interfere  with  the  right  of  redemp- 
tion.— 4  Kent^s  Com.,  143.    Botoenr.  Edwards,  1  jR«p.  in   Ckan^  117 
WUlet  V.  Winndl,  1  Vern.,  488. 
. 
2  What  is  the  nature  of  a  mortgage  upon  lands  T 

It  is  nothing  more  than  a  security  for  the  payment  of  a  debt,  and  any 
thing  which  transfers  or  extinguishes  the  debt,  transfers  oy  extinguishe* 
the  mortgage. — Hawkins  v.  King,  2  wf .  K,  Marsh.,  109.  Barnes  v.  Lee,  J 
Bibb.  Rep.,  525.  The  King  v.  St.  Michaels,  Doug-.  Rep.,  630.  TAe  Kin^ 
v.  Edington,  1  EasCs  Rep.,  288.  Howdl  v.  Price,  1  P.  Will,  294.  Com 
Dig.  Chan.,  A.  Cashbome  v.  Searf,  1  Jltk.  Rep.,  605.  Demarset  v 
Wynkoop,  3  JoAiw.  (7A.  jR<p.,  145.  Pendleton  v.  /'fly,  2  Pat^,  202. 
Wilson  v.  TVotfp,  2  Cowen,  195.  Shirrass  v.  Cflry  rt  a/.,  7  Cranch,  34. 
Conwa'ifs  Extr,  v.  Mexander,  7  Cranch,  218. 

A  mortgage  interest,  before  foreclosure,  is  a  chattel,  and  persona' 
assets  belonging  to  the  executors. — Demarset  v.  lY^coop,  3  Johns.  Ch 
Rep.,  129.  ^ame^  v.  Lee,  1  J9»66.  Rep,,  526.  4  Aen/'5  Com.,  159.  2 
Black.  Com.,  161.     Co.  Litt.,  42.     2  Pence//  on  Mort.,  662. 

Therefore,  where  a  wife's  interest  in  land  is  in  the  nature  of  a  mort- 
gage to  secure  the  payment  of  money,  the  husband  may  release. — Mar* 
shall  V.  Lewis^  4  LUt.y  140. 

3.  What  is  the  rule  as  to  extending  mortgages  to  cover  future  ad- 
vances 1 

The  ancient  rule  was,  that  if  the  mortgagor  contracted  further  debts 
with  the  mortgagee,  he  could  not  redeem  without  paying  those  debts  also. 

The  rule  is  now  limited  to  the  right  to  tack  the  subsequent  debt  to 
the  mortgage,  as  against  the  heir  of  the  mortgagor,  and  a  beneficial  devi- 
see ;  but  it  cannot  be  permitted  as  against  creditors,  or  against  the  mort* 
gagor  himself,  or  his  assignee,  for  a  valuable  consideration,  or  devisee  for 
the  payment  of  debts.— 4  Kent^s  Com.,  175.  2  Story^s  Eq.  Jurisp,,  276 
2  Woods,  Lee.  24,  p.  158.  2  PonW.  E^.,  B.  3,  ch.  1.  1  Story's  Eq 
Jurisp.,  402.  Higgan  v.  Lyddal,  1  Cos.  in  Chan.,  149.  Shepherd  v.  Tu- 
/«y,  2  Jlik.  Rep.,  352.     Ex  parte  0^ Knott,  11  Ves.,  617. 

Sums  lent  on  notes,  if  distinctly  agreed  at  the  time  to  be  on  security 
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of  the  mortgaged  propertyi  will  be  allowed  to  be  tacked. — Mathewi  v. 
CAftwright^  2  Jltk.  Rep.,  347.  2  Story's  Eq.  Jump.^  276.  See  post- 
Tacking. 

The  mortgaged  premises  will  be  liable  to  subsequent  advances, 
though  not  to  the  injury  of  intermediate  incumbrancers. — Downing  y. 
Palmatery  1  Monroes  Rep^  69.  James  v.  Johnson,  6  Johns.  Chan.  Rep.^ 
429.    Little  V.  Brovm^  2  Leigh. ^  353. 

It  is  not  necessary  that  the  mortgage  should  state  truly  the  debt  in- 
tended to  be  secured,  but  it  shall  stand  as  a  security  for  the  real  equitable 
claims  of  the  mortgagee,  whether  they  existed  at  the  dat^  of  the  mortgage 
or  arose  afterwards  upon  the  faith  of  it,  before  notice  of  the  defendant's 
equity. — Shirras  v.  Caig  d  a/.,  7  Cranchy  34. 

A  mortgage  given  by  the  defendant  on  his  own  property  anterior  to 
an  order  for  sequestration,  but  subsequently  to  the  filing  of  the  bill,  will 
take  priority  to  the  sequestration ;  and  that,  although  the  mortgage  was 
giren  to  secure  advances  to  be  made  subsequently  thereto,  *^  at  different 
periods,"  to  the  defendant  himself^  ^'  to  buy  provisions  for  his  family,"  it 
wiU  be  good  to  the  extent  of  the  advances,  which  the  mortgagee  must 
show  to  have  been  actually  advanced; — Edmonds  v.  Crenshaw,  1  McCord 
Rep.,  265.      Harper^s  Eq.  Rep.,  224.     Starr  v.  Elfisj  6  Johns.  Rep.,  393. 

A  mortgage  made  to  secure  endorsers  in  a  particular  bank,  is  opera- 
tive as  a  security,  although  the  accommodation  was  obtained  in  a  different 
baalu — Patterson  et  ai.  v.  Johnson  et  al,^  7  Ohio  Rep.,  226. 

Where  a  mortc^age  was  given  to  secure  endorsements  to  a  certain 
specified  amount,  which  were  soon  afterwards  made,  and  it  is  proved  that 
the  notes  were  without  objection  .taken  in  renewal  of  the:  original  ones, 
with  the  same  endorsement :  Held,  that  the  endorser  can  claim  the  benefit 
of  the  mortgage  to  secure  the  payment  of  the  new  notes. — Ory  v.  his 
Creditors^  8  Lou,  Rq^,^  531.  Palfrey  v.  his  Creditors,  8  Lou.  Rep.,  278. 
HueAingsy.  Field  et  al*t  10  Lou.  R^.,  243. 


TACKING  AND  EQUITABLE  MQRTQAGB& 
1.  What  is  nnderatood  by  tacking  mortgages  I 
It  is  the  uniting  securities  given  at  different  times,  so  as  to  prevent 

fargine 

,  ^  ,  -  a  third  , 

mortgagee,  without  notice  of  a  second  mortgage,  should  purchase  in  tl^e 
first  mortgage  by  which  he  would  acquire  the  legal  title,  the  second  mort- 
gage would  not  be  permitted  to  redeem  the  first  mortgage  witho\it  re- 
deeming the  third  also ;  for,  in  such  cases,  equity  tacks  both  mortgages 
together  in  his  favor.  And,  in  such  case,  it  would  make  no  difference 
timt  the  third  mortgagee,  at  the  time .  of  the  purchasing  first  mortgage, 
had  notice  of  the  second  mortgage,  for  he  is  still  entitled  to  the  same 
protection. — 1  Story^s  Eq.  Jurisp.,  399.  2  Fonbl.  Eq.,  B.  3,  ch.  2.  Com.  „ 
Dig.^  tit*  Chan*  4,  Jl,  10.    Jfewland  on  Contracts,  ch.  36.    Jeremy  on  Eq. '"' 
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Jurtsp.y  B*  1,  cA.  2.  Marsh  ▼.  Ze^,  2  Ten/.  2?ep.,  837.  Maundrell  t. 
Maundrdly  10  Fm.,  268.  Jtfoie^  v.  ParA:,  2  ^/A:,,  .^3.  Matthews  v.  Cait- 
n>A^,  2  ^rA;.,  347.  Robinson  v.  Daviison^  1  ^ro.  (7A.  i26;>.,  63.  2  Poi^ 
e//  on  Mort.y  idl.     Sugdon  on  Ven.  and  Pur.^  ch,  16  and  17. 

The  same  rule  would  apply  if  the  first  as  well  as  the  second  incam- 
brance  was  a  judgment :  but  the  incumbrancer  who  tacks  must  always  be 
a  mortgagee,  for  he  stands  in  the  light  of  a  bond,  fide  purchaser,  parting 
with  his  money  upon  the  security  of  the  mortgage.  If,  when  he  took  his 
mortgage,  the  last  mortgagee  had  notice  in  fact  (for  the  registry  or  docket 
of  the  second  incumbrance  is  not  constructive  notice)  of  the  intervening 
insumbrance,  he  cannot  tack.  But  if  he  acquired  that  knowledge  subse- 
quent to  the  time  of  tacking  his  mortgage,  he  may  tack,  although  he  had 
notice  at  the  time  of  this  purchase,  and  even  though  there  was  a  bill  pend- 
ing  by  the  second  mortgagee  to  redeem.  The  courts  say,  that  up  to  the 
time  of  the  decree  settling  priorities,  the  party  may  tack.— -4  KenfsCom.j 
176.  Marsh  v.  Lee,  2  Vent.y  337.  This  is  the  case  which  originally 
established  the  doctrine  in  the  English  jurisprudence. — Brace  v.  Tht 
Duchess  of  Marlborough^  2  P.  WilL^  491.  Bedford  v.  Bachus,  3  Eq.  Ca. 
•^br.y  6 14.  Taylor  v.  Leigh^  2  Vem.^  29.  Reason  v.  Sacheverell^  1  Fem.^ 
41.  Demarey  v.  Metcalf  2  Vem.^  691.  Pope  v.  Onslow^  2  Vern,^  286.  1  P. 
Will,  Rep.y  776.  Gilb,  Eq.  Rep.^  96.  Bailey  v.  Robinson^  Precd,  in  CA., 
89.  Barton  v.  Jones^  1  Eq.  Cos,  ^br.y  326.  Brothers  v.  Bence^  Fitz 
Gibb.  Rep.,  118.  Haskei  v.  Strong,  1  Stra.  Rep.,  689.  Wright  v.  Pil- 
ling,  Prec.  in  Chan,,  494.  Blake  v.  Hungerford,  Prec.  in  Chan^  160. 
Mocoila  et  al.  v.  Murgairoyd,  1  P.  Will.  Rep.,  393. 

If  a  puisne  incumbrancer  buys  in  a  prior  mortgage  in  order  to  unite 
the  same  to  his  puisne  incumbrance,  and  it  is  afterwards  discovertf>d  that 
there  is  a  mortgage  prior  to  that,  the  purchaser  cannot  take  any  advantage 
from  his  mortgage,  for  the  legal  estate  was  in  the  first  mortgagee  ;  and 
where  the  legal  estate  is  standing  out,  the  several  incumbrancers  must  be 
paid  according  to  their  priority  m  point  of  time ;  qui  prior  est  in  tempore^ 
prior  est  injure. — Brace  v.  The  Duchess  of  Marlborough,  2  P.  WtlL  Rep^ 
495.     3  Eq.  Cas.  Abr.,  615. 

If  a  judgment  creditor  buys  in  a  prior  mortgage,  he  shall  not  tack 
this  to  his  judgment  and  thereby  gain  a  preference,  because  such  creditor 
cannot  be  called  a  purchaser,  nor  has  he  any  right  to  the  land  ;  he  hat 
'  neither  j*tM  in  rt  not  jus  ad  rem.  All  that  he  has  by  the  judgment  is  a  lien 
on  the  fimd,  but  non  constat  that  he  will  ever  make  use  of  it,  for  he  may 
recover  the  debt  out  of  the  personal  goods.  Besides^  the  judgment  credi- 
tor does  not  lend  his  money  upon  the  immediate  view  or  contemplation 
of  the  cognisor's  real  estate,  for  the  land  afterwards  purchased  maybe  ex- 
tended on  the  judgment ;  nor  is  he  deceived  or  defrauded,  though  the  cog- 
nisor  of  the  judgment  had  before  made  twenty  mortgages  of  all  his  real 
estate  ;  whereas,  the  mortgagee  is  defrauded  or  deceived,  if  the  mortgagoi 
had  before  that  time  mortgaged  his  lands  to  another. — Brace  v.  Th* 
Duchess  of  Marlborough^  2  P.  Will.,  491.  This  may  be  called  the  leading 
case  in  the  English  books;  all  the  subsequent  decisions  upon  the  subject 
appear  to  rest  upon  it. — Worthy  v.  Birkhead,  2  Ves.,  574.  Soulman  t. 
Sleere^  3  Meriv.  Rep.^  210^     Foster  v.  BlacksUme,  2  Mylne  if  Keen^s 
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Rep.,  ^iSn*  Timfwn  r.  RamshoWm^  2  Kem^s  Rep.,  35.  B^dtkUr  ▼.  Butler^ 
1  Edm.  Rep.^  523.  jPrert  v  Jloare^  8  Price,  475.  KemmU  v.  Stepney^  2 
^o/A,  85. 

2.  What  is  the  rule  in  the  United  States,  as  to  the  right  of  tacking  1 

The  doctrine  of  tacking  is  never  allowed  as  against  mesne  incum* 
brancers  which  are  daly  registered,  for  the  plain  reason,  that  the  registry 
acts  are  held  not  only  to  be  constructive  notice,  but  the  acts  themselves, 
in  eflfect,  declare  the  priority  to  be  fixed  by  the  registration. — Grant  v. 
Bisset  ei  al.j  1  Cainea'  Cos.  in  Err.y  112.  Frost  v.  Beekman,  1  Johns.  Ch» 
Rep.,  298.  Parkhurst  v.  Alexander,  I  Johns.  Ch.  Rep.,  398.  St.  Andrew^s 
Church  v.  TompkinSy  7  Johns.  Ch.  Rep.,  14.  Brodgen  v.  Car  hart,  Hopk. 
Rep.,  234.  Downing  v.  Palmater^  1  Monroe,  69.  Shtrras  v.  Caig  et  al.^ 
7  Cranch^  34.  Hunt  r.  Rousmanier,  1  Peiers^  S.  C.  Rep.^  2.  Hughs  v. 
Woriey^  1  Bibb.  Rep.,  200.  Colquhoun  v.  Atkinson,  6  Munf.  Rep.,  550. 
Ckiue  V.  McDonald^  7  Har.  j:  Johns.,  160.  5att/  v.  Ai«  Creditors,  17 
Jtfor/.  Xofi.  i{e;?.,  569.  Parker  v.  Walden,  18  .^ar/.  Lotf.  /2ep.,  713. 
Planters*  Bank  of  Georgia  v.  Jlllard,  19  ^arl.  Lou.  l^ep.,  136.  Walden 
▼.  Gran/  e^  a/.,  20  Mar/.  Lou.  Rep.,  565. 

3.  How  was  the  doctrine  of  tacking  considered  in  the  civil  law  1 

It  wholly  repudiates  that  doctrine,  and  proceeds  entirely  upon  the 
principle  of  qui  prior  est  in  tempore,  potior  est  injure,  except  in  cases  of 
fraud  or  of  consent. — Dtg.,  Lib.  20,  tit.  4,  /.  16.  Pothier  ad  Pand.,  Lib, 
20,  tit.  4,  see.  1.  1  Domat,  B.  3,  tit.  1,  sec.  6.  2  Fonbl.  Eq.,  B.  3,  ch.  1, 
p.  272. 

English  equity  jurists  of  distinction  have  supposed  that  their  doctrine 
was  according  to  the  civil  law  and  supported  by  it.— 2  Powell  on  J\fortga/' 
ees,  by  Coventry,  454.  1  Brown^s  Civil  and  Jtdm.  Law,  208.  Mr.  Chan. 
Kent  also  follows  that  opinion  ;  he  observes :  ^*  This  doctrine,  harsh  and 
unreasonable  as  it  strikes  ns,  has,  nevertheless,  its  root  in  the  Roman  law« 
The  general  maxim  of  that  law  was,  qui  prior  est  in  tempore,  potior  est  in 
jure  y  but  it  yielded  to  this  doctrine  of  substitution,  when  the  subsequent 
mcumbrancer  took  the  place  of  a  prior  one,  by  purchasing  in  the  first 
mortgage  and  tacking  it  to  his  own."  For  this,  he  quotes  Heinecc.  Elem.. 
Jur.  Civil.  Operay  tome  5,  part  %p.  350.  4  Rentes  Com.,  176.  Mr.  Justice 
Story  takes  opposite  ground,  and  after  a  careful  review  of  the  Roman  law, 
and  some  of  the  most  distinguished  commentators  upon  it,  comes  clearly 
and  decidedly  to  the  conclusion,  that  this  doctrine  had  no  existence  in 
the  iRoman  jurisprudence ;  that  the  maxim  above  quoted  admitted  but  of 
two  ^exceptions— one  where  the  first  incumbrancer  assents  to  the  second 
pledge,  so  as  to  give  a  priority — the  other,  when  the  second  pledge  is  for 
money  to  preserve  the  property  mortgaged  ;  that  the  subsequent  mortga- 
gee, by  purchasing  the  prior  mortgage,  only  became  subrogated  to  the 
rights  of  the  first  mortgagee,  and  acquired  no  enlarged  rights  as  to  his 
own  subsequent  mortgage. — 1  Story*s  Eq,  Juris.,  401.     2  Ibid^  276. 

Dr.  Brown's  mistake  appears  to  have  arisen  from  not  clearly  distin- 
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guiihing  between  tacking  or  tuiiting  of  moEtgage^i  and  extending  a  Bsort- 
gage  to  cover  future  advances. 

Domat  and  Pothier  clearly  deny  the  right  to  tack^as  practised  in  tke 
English  law. — Domat ^  B.  3,  tit.  1.     Pothier  ad  Pand,,  Lib.  2,  tit.  4,  sec.  !• 

It  is  clear  that  the  civil  law,  in  case  of  a  mortgagor  seekinj?  to  re« 
deem,  did  not  permit  it  unless  the  mortgagor  paid  not  only  the  debt  for 
which  the  mortgage  was  given,  but  all  other  debts  due  to  the  mortgagee. 
But  this  does  not  apply  to  a  second  creditor ;  and  it  was  expressly  held, 
that  where  there  was  a  first  mortgage,  and  then  a  second  mortgage,  and 
after  which  the  first  morts^agee  lent  mopey  to  the  debtor^  he  could  not 
tack  it  against  the  second  mortgagee. — Pothier  ad  Parul^^  lib^  20,  tit.  4» 
2)%.,  lib.  20,  tit.  4,  /.  20.  Code,  lib.  8,  tit.  27, 1.  U  1  Domat^  £.  3,  tit.  1, 
sec.  3.     1  Story's  Eq.  Jurisp.y  402.    2  Idem,  276, 

4.  What  is  the  general  rule  as  to  what  will  constitute  an  equitable 
mortgage  in  the  English  and  American  jucispFudence  1 

There  ie  no  fixed  rule  upon  the  snbject ;  whether  a  mortgage  will  be 
implied  or  not,  depends  upon  the  nature  of  the  transaction  between  the 
parties. — 2  Story's  Eq.  Juriap.^  288. 

An  informal  paper  acknowledging  A.  had  been  intrusted  with  the 
funds  of  B.,  which  was  manifestly  intended  to  operate  aa  a  security  on 
certain  specified  property,  shall  have  the  efi*ect  of  a  mortgage. — Menude 
V.  Polony s  Extr.y  2  Dessau.  Rep.,  564. 

An  agreement  to  give  titles  to  a  house  and  lot,  on  the  performance 
of  certain  conditiona,  the  conditions  having  been  complied  with,  the 
agceement  will  be  treated  as  a  mortgage,  and  enforced  against  judgment 
creditors. — Delaire  v.  Keenan,  2  Dessau.  Rep.,  74. 

Expenses  properly  incurred  for  the  recovery  of  the  mortgage  money, 
may  be  tacked. — Ellison  v.  Wright^  3  Russ.,  458.  Or  expenses  incurred 
for  the  relief,  defence,  or  necessary  repairs  of  the  estate. — Uaythorp  v. 
Hoi^  1  Gill  Sr  Johns.  Rep.y  273. 

But  the  expense  of  insuranoe  against  fire  cannot  be  charged. — Samn* 
dersv.  Frosty  5  Pick.  Rep.y  260«     Faurev.  Winans,  Uopk.  Rep.,  283. 

Taxes  are  a  regular  char^e.-r-/^'(/. 

Where  A.  had  mortgaged  to  N.  certain  property,  to  indemnify  him 
against  any  liability  for  his  endorsements  of  sundry  promissory  notes,  to 
be  drawn  by  S.  in  favor  of  T.,  and  by  him  endorsed  to  N.,  not  exceeding 
$10,000,  to  be  negotiated  for  the  accommodation  of  S.  and  T.,  and  such 
notes  were  so  drawn,  endorsed,  and  negotiated,  and  N.  afterwards  became 
'thd  endorser  of  other  notes  drawn  and  endorsed  by  S.  and  T.  for  oth^r 
sums  of  money,  and  negotiated  for  their  use ;  and  A.  had  by  deed  trans* 
ferred  to  S.  and  T.  the  property  thus  mortgaged  to  N.  and  '1\, — ^had  edh« 
veyed  to  R.  in  trust  for  the  benefit  of  his  creditors,  his  moiety  of  the 
property  so  conveyed  to  him  :  Held,  that  the  moiety  of  T.  in  the  property 
conveyed  to  him  by  A.,  could  not  be  made  responsible  for  more  than  the 
sum  of  $10,000.— CAwe  v.  McDonald,  7  Har.  Sr  Johns.  Rep^  160. 

But  where  advances  are  made  by  the  mortgagee  in  continuation  of 
those  provided  for  in  the  mortgage,  they  are  presumed,  prmd/octe,  to  be 
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made  on  its  faith;  and  if  no  other  incaoibrance  resists,  it  will' Be  tacked 
to  it. — Downing  v.  Palmattr^  1  Monroe**  Rep.j  69.  SMrrus  v.  Craig  tt  al^ 
7  Cranch,  34.  James  ▼.  Johnson^  6  Johns.  Ch.  Rep.,  429.  Huni  V.  Rous- 
manierj  1  Peiers^  S.  C.  Rep,y  2.  Same  case^  8  Wkeatony  174.  2  J^o^Ofi, 
244.  3  Mason,  294.  Burnei  y.  Duniston^  5  JoAn^.  CA.  jRep.,  35.  /ft^gAf 
▼.  IVorler/,  1  ^i^^.  /Sep.,  200.  Colquhoun  ▼.  Atkinson,  6  Munf*  Rep.,  550 
S<.  Andrew's  Church  v.  ro;n/>H7»,  7  Johns.  Ch.  Rep.y^  14.  Conrad  v.  Har- 
ri>o;i,  3  Leij^A'«  /?«p.,  532.  Conard  v.  rA€  Atlantic  Ins.  Co.y  1  Peters^  S*^ 
C.  Rep.^  441. 

It  is  necessary  that  the  agreement,  as  contained  in  the  record  of  the 
lien,  should,  however,  give  all  the  requisite  information  as  to  the  extent  and 
certamty  of  the  contract,  so  that  a  junior  creditor  may,  hy  inspection  of  the 
record,  and  hy  common  prudence  and  ordinary  diligence,  ascertain  the  ex- 
tent of  the  mcumhrance.— 4  Kent's  Com.,  175.  Gardner  v.  Gahan,  7 
Vin.  Abr^  52.  LyUs  r.  Duncomb,  5  Binn.  Rep,,  585.  Hughs  v.  Worley^ 
%  Bibb.  Rep.,  200.  Livingston  v.  Mclnley,  16  Johns.  Rep.,  165.  Hen^' 
dricks  y.  Robinson,  2  Johns.  Gh.  Rep.^  309.  Brinckerhoff  v.  Marvin^  ^■ 
Johns.  Ch.  Rep.,  326.  James  v.  Johnson,  6  Johns.  Ch.  Kep.,  420.  Shir* 
ras  r.  Craig  et  a/.,  7  Craneh,  34.  Conard  r.  Atlantic  Ins.  Co.^  1  Peters* 
S.  C.  Rep.y  448.    Hubbard  ▼.  Savage^  8  Conn.  Rep  ,,  215. 

5.  What  is  the  rale  where  the  mortgagee  has  two  moirtgages  upon  two 
separate  estates,  and  one  of  them  is  not  sufficient  to  satisfy  the  lien 
upon  it  1 

The  mortgagor  will  not  be  permitted  to  redeem  one  without  redeem- 
ing  the  other. — 1  Mad.  Ch.  Prac.,  425.  ShuUlework  ▼.  haycock,  1  Fem. 
B^.,  245.  Margrave  v.  Le  Hook,  2  Vern.  Rep.,  207.  .  Poke  v.  Onslow,  2 
Vem.  Rep.j  286.  Metatta  r.  Murgatroyd,  1  P.  WilL,  393.  /o3ie#  ▼.  SfmM, 
2  Fe9.  Jtf;i.,  376.     £x  parte  King,  1  .^/A;.,  300. 

And  if  the  equity  of  redemption  of  one  of  the  estates  be  sold,  the  pur* 
chaser  will  not  be  permitted  to  redeem  that  estate  (if  the  mortgage  has 
become  absolute  in  law)  without  redeeming  both  mortgages. — Pourfroy  y 
Pourfroy,  1  Vern.  Rep.,  29.  Ex  parte  Carter^  Ambler  Kep.,  733.  Jones 
T.  Smith,  2  Ves.  Jun.,  376.  Ireson  v.  Denn,  2  Cox  Rep.,  425.  Willie  v 
lAtgg,  2  Eden.  Rep.,  80.  2  Fonb.  Eq.^  b.  2,  ch.  3,  sec.  9.  5  Story's  Eq. 
Jurisp.^  291. 

Where  one  creditor  has  a  mortgage  on  two  funds,  and  another  credi- 
tor has  a  subsequent  mortgage  upon  one  of  those  funds,  the  first  mortgagee 
must  pursue  and  exhaust  his  remedy  against  the  fund  not  mortgaged  to> 
the  other  before  he  can  subject  the  fund  mortgaged  to  the  other. — York  ' 
if  J€tw  Jersey  Steamboat  Co.  v.  Jfew  Jersey  Coi^  Hopk.  R^,,  460.  Piati 
T.  St.  Claires  heirs,  6  Ham.  Rep.,  223.  Cheesborough  v.  Millard,  1  Johns.- 
Ck.  Rtp.^  413.  Lanoy  v.  The  Duke  of  Athol,  H  Atk.  Rep.^  446.  Aldrich 
▼.  Cooper,  8  Ves.,  388.  Ex  pane  Kendall,  17  Ves.^  520.  Trimmer  v. 
Baynt,  9  Ves.,  290.  Averall  y.  Wade,  Lloyd  ic  Goold,  Rep.,  255.  Gwynne 
▼.  Edwards,  2  Russ.  Rep.,  336.  Trimmer  v.  J\fndaU,  Ambler  Rep.,  614. 
Selby  y.  Sdby,  4  Russ.,  836.  Greenwood  t.  Taylor^  I  Russ.  4r  Myln^ 
18d.     1  Starts  Eq.  Jurisp.,  588. 
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6*  What  would  be  the  rulejf  one  creditor,  having  a  right  to  take  one  of 
two  funds,  to  which  alone  another  £as  a  right  to  resort,  deprives  the  other 
of  that  fund  1 

The  subsequent  creditor  will  be  subrogated  to  the  rights  of  the  for* 
mer  in  regard  to  the  other  fund  ora^a/i/o. — ^9ldrich  ▼.  Cooper^  8  Fm.,  39.  1 
^tk.  Rep,y  44.6.  1  Russ.  4*  Mylne,  187.  Overall  v.  Wade^  Lloyd  ^  Goold^s 
Rep>9  264.  Clifton  v.  Burty  1  P.  Will.,  679.  Boayman  v.  Johnson^  3 
Sim.  Rep,y  377.  Sterling  v.  Forrester^  3  Bligh  Rep,,  590.  Leek  v.  CooAr, 
Moseley  Rep.,  318.  King  v.  Baldwin,  2  Johns.  Ch.  Rep.,  561.  Hays  v. 
fFarrf,  4  Johns.  Rep.,  132.  Dor  v.  ^Aaw,  4  Johns.  Ch.  Rep.,  17.  j&wr- 
«^on  V.  Booth,  19  Johns.  Rep.,  486.  1  Story^s  Eq.  Jurisp.,  589.  Copw  v. 
Middleton,  1  Tttm.  ^  i2tf«».,  224.  Jone«  v.  Davis,  4  JJt/M.  J?cp.,  277. 
Dowbigginv.  Bourne^  1  Young  Rep.,  111.  Same  case,  2  Young  y.  Col' 
Her,  462.  Hodgeson  v.  iS^aw,  3  Mylne  4"  Keene^  183.  J2eac/  r.  Jforris^  2 
Mylne  Sf  Craig  Rep.^  361. 

7.  What  was  the  rule  of  the  civil  law  upon  this  subject  1 

The  doctrine  of  subrogation  or  substitution,  in  the  civil  law,  was  very 
similar  to  the  English  rule  upon  that  subject,  there  being  only  this  difier- 
ence,  that  courts  of  equity  will  compel  the  first  creditor  to  resort  to  the 
fund  over  which  he  has  a  complete  control,  for  satisfaction  of  his  debt } 
and  the  Roman  system  substituted  the  second  creditor  to  the  rights  of  the 
first,  by  a  session  thereof  upon  his  paying  of  the  debt. — Pothier  des  Obit' 
gaiions,  Ed.  Fran.,  JVb.  556  d  594.  1  Domai  Civ.  Law,  b.  3,  Hi.  1,  p.  377 
ei  seq.  2  Vo.  ad  Pand.,  lib.  46,  til.  1,  sec.  26.  Dig.,  lib.  20,  tit.  4,  /.  11 
Ersk.  Inst.,  b.  3,  tit.  3,  sec.  74.     1  Story^s  Eq.  Jurisp.,  590. 

8.  What  was  the  rule  in  the  civil  law  as  to  further  advances  1 

The  rule  was  that  the  mortgagor  could  not  redeem  without  paying, 
not  only  the  debt  for  which  the  mortgage  was  given,  but  all  other  debts 
due  to  the  mortgagee,  but  this  did  not  apply  to  the  case  of  a  second  credi* 
or :  for,  as  against  creditors,  the  mortgage  is  only  a  security  for  the  debt 
itself  for  which  it  was  given,  and  the  consequences  of  it,  as  the  principal 
sum  and  interest,  and  the  cost  and  damages  laid  out  in  preserving  it. — 
Dig.,  lib.  13,  tit.  7,  /.  8.  Code^  lib.  8,  tit.  27,  /.  1.  1  Domat,  b.  3,  tU.  I. 
Heinecc.  Elemen.,  4,  tit.  4,  sec.  35.  2  Fonbl.  Eq.^  b.  3,  ch.  i,p.  272.  1 
Story^s  Eq.  Jurisp.,  402.      2  Idem,  276. 

9.  What  is  the  general  rule  in  equity  as  to  the  lien  of  the  vendor  upon 

real  estate  sold "{ 

• 

The  rule  is  that,  primd  facie,  an  equitable  mortgage  attaches  to  the 
land  sold,  in  favor  of  the  vendor,  and  that  without  any  special  agreement 
for  that  purpose,  and  it  remains  with  the  purchaser  to  show  that  from  the 
circumstances  of  the  case  it  results  that  the  lien  was  not  intended  to  be 
reserved. — 4  Kent^s  Com.,  152,  cites  Chapmark  v.  Tanner^  1  Vern.  Rep^ 
267.  Walker  v.  Preswick,  1  Ves.,  622.  Jlustin  v.  Halsey,  6  Ves.,  483. 
Jfaire  v.  Prowse^  6  Ves.,  759.     Hughes  v.  Kearney,  2  Scho.  fy  Lef.^  132 
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MackrHh  v.  Symondsy  1(5  Tm.,  329.  Meigs  v.  Dimmoch;  6  Conn.  jR«p.,  458. 
Stafford  v.  Fayi  Rensselaer^  9  Cowen^s  Rep.y  3l(j. 

This  rule  has  been  exclusively  adopted  in  the  United  States.>-Co/e 
Y,  Scott  f  2  Wash.Rep,^  191.  Cox  v.  Fenwick^  3  J?tW,  183.  Garsonr. 
Green^  1  Johns.  Ch,  Rep.,  308.  Fish  v.  Howland,  1  Paige,  20.  JFarner 
V.  VanMstyne^  3  Paige^  513.  Bailey  r.  Greenleaf,  7  WheatonRep.,  46. 
Gilman  v.  Brown^  1  Mason^s  Rep,  191.  Watson  v.  Welles,  5  Conn.  R^., 
468.  Jackman  Y.  Hnllock,  1  Hammond  Rep.,  318.  TYernan  v.  Beam,  2 
Ham.  Rep.^  383.  Erskine  v.  McC/ure,  2  Yerger^s  Rep.^  84.  FTynne  v. 
Alison^  1  Det;.  £^.  Ca.,  416. 

This  lien  of  the  vendor  on  the  land,  to  the  amount  of  the  purchase 
money,  attaches  not  only  against  the  vendee  himself,  and  his  heirs,  and 
other  privies  in  the  estate,  but  also  against  all  subsequent  purchasers,  hav- 
ing notice  that  the  purchase  money  remains  unpaid.— -4  Kent's  Com., 
151.  2  Story's  Eq.  Juris.,  4i>3.  Burgess  v.  Wheate,\  W.  Black.  Rep,  l^. 
Same  ase,  Eden.  Rep.,  201.  Mackreih  v.  Symonds,  15  Ves.,  329.  /2o^n- 
son  v.  Tong,  3  P.  Will.,  401.  Pollexfen  v.  iWoore,  3  ^/&.  -«£►/?.,  236. 
Evelyn  v.  Evelyn^  2  P.  ^i7/.,  664.  Mathewson  v.  Hardunnk,  2  P.  PTi//., 
664.  Billi/igshursi  v.  Walker,  2Bro.  Ch.  Rep.,  604.  jBo^^e/^  v.  Percival, 
2  P.  FFi//.,  664.  FFa/Aier  v.  Preswick,  2  Fe*.,  622.  Trimmer  v.  -fi/iyne^ 
9  Fet.,  209.  FFtngerf  v.  Lefebury,  2  JE:^.  jf^r.  S/»iM  v.  Hibbard,  2 
J>icAr«7i«,  730.  D^miels  y.  Davidson^ld  Ves.,  249.  Doug'ty  v.  Bull,  2 
P,  »^i//.,  320.  Yo/w  V.  Compion,  2  P.  fFi//.,  308.  Treelawney  v.  ^ooM, 
2  wfrA.,  307.  Fletcher  v.  A»hburner,  1  J5ro.  CA.  /Z^/).,  497.  i2o5e  v.  Ct*»- 
ninirAam,  11  Ves.,  554.  Kirkman  v.  Miles,  13  Fe*.,  338.  LtVon  v.  iS»/aJe^ 
7  Fe».,  264.  Taylor  v.  5/  ^/«r/,  2  Ves.  Jun.,  437.  J&x  par/e  Pye,  IS  Fc<.> 
J49.  Logan  v.  Weinkolt,  7  J5%A  i?«5.,  53.  Flight  v.  Boland,  4  /?«#«► 
J?£p.,  298.  Wichtrly  v.  Wicherly^  2  £</e».  /2«/7.,  177.  Gladstone  v.  .Bir- 
/ty,  2  Meriv.  Rep.^  403.  JWo/e  ?.  TA^  Dz^e  of  Marlborough,  3  Mylne  Sr 
Craig^  407.  Tyndall  v.  FFare,  Jaco^  i^^??.,  221.  Oxenham  v.  EsUaile,  3^ 
Young  dr  Jerv.  264.  Ludlow  v.  Grayall,  1 1  Prices  Rep.,  50.  Lefcb  v. 
^er.  /a9.  Co.,  6  (FAeoZon,  505.  Bayley  v.  Greenleaf,  7  Wheaton,  46. 
Garson  v.  Green,  I  Johns.  Ch.  Rep.,  308.  Champion  v.  Brown,  6  Johns.. 
Ck.  Rep^  402.  Coote  v.  Walker,  2  Le^A  I2i^.,  268.  Tf'nnan^  v.  PoZ/on,. 
6  Le^A  /?e/7.,  196.  Conard  v.  TAe  Mantic  Ins.  Co.,  1  Per^r^,  443.  {^. 
Slo/ef  V.  Morrison^  4  Peters*  S.  C.  Rep.^  124.  McLean  v.  McLtland,  10 
Peter«'  S.  C.  /?«;?.,  625.  .Btir/on  v.  Sroi^A,  13  P«/€r«'  5.  C.  i2ep.,404. 

This  doctrine  of  equitable  mortgage  is  said  not  to  exist  in  some  of 
the  states. — Kanfelt  v.  Bower ^  7  Serg.  4*  Rawle  Rep.,  64.  Temple  v.  Burdy, 
6  Conn.  /2ep.^  464. 

According  to  the  general  current  of  authorities,  though  Mr.  Sugden 
baa  doubted  it  (Sugden  on  Vendor  4*  Purchaser,  ch.5  p.  258.  Ibid,  vol. 
1,  p  284,  ii/A  «j.),  this  doctrine  of  equitable  mortgage  holds,  with  re* 
spect  to  the  vendee,  who  has  prematurely  paid  the  purchase  money. 
There  appears  to  be  quite  as  much  reason  to  support  the  rule,  that,  where 
money  has  been  paid  in  anticipation  of  a  conveyance,  it  shall  be  held  a 
lien  on  the  land  in  favor  oC  the  intended  vendee,  as  that  where  the  con- 
veyance has  been  made  without  the  payment  of  the  money,  a  lien  shall 
attach  to  the  land,  in  favor  of  the  vendor,  for  the  purchase  money. — Bur^ 
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gess  ▼.  Whuttty  1  W.  Black.  Rep.^  55.  S^une-  ease^  1  Eden.  Rep,^  211. 
Mackreih  y.  Symands,  Id  Ves.^  345.  OxenAam  v.  Esdaile^  3  Young  4* 
/em.,  264.  Ludlow  y.  Grayall^  1 1  PrMa  Rep,f  58.  Coore  on  Mort.^  257. 
/n  A'ncA  V.  TAc  ^or/  o/  Winchtlsea,  1  P.  Wilh,  378.  Lard  Chan,  Cotoper 
said :  Articles  made  fof  a  valuable  consideration,  and  money  paid,  will, 
in  equity,  bind  the  estate  and  prevail  against  judgment  creditors  mesne 
between  the  articles  and  the  conveyance. 

This  lien  of  the  vendor  also  exists  in  favor  of  the  third  persons ;  as 
for  example,  if  the  vendor,  having  such  a  lien,  should  exhaust  the  person- 
al estate  of  the  deceased  purchaser,  legatees  shall  stand  in  his  place 
and  be  subrogated  to  his  rights  against  the  estate  in  the  hands  of  the  heir 
— PoUexfen  v.  Moore^  3  ^ek,^  273.  Mackreth  v.  Symonds,  15  Fm.,  338. 
Trimmer  v.  Bayney  9  Fe*.,.  209.  Selby  v.  Selby^  4  Ruse.  Rep.^  Sugden  on 
Vendors^  cL  12,  p.  549.     2  Seory^s  Eq.  Jurisp.,  466.    JVb/e. 

10.  What  was  the  rule  of  the  civil  law  as  to  the  lien  of  the  vendor  1 

,  By  that  law  the  vendor  had  a  privilege,  or  right  of  priority  of  pay- 
ment, in  the  nature  of  a  lien,  on  the  property,  for  the  price  for  which  it 
was  sold,  not  only  against  the  vendee  and  his  representatives,  but  against 
his  creditors,  and  also  against  subsequent  purchasers  from  him.  For  it 
was  a  rule  of  that  law,  that  although  the  sale  passed  the  title  and  domi- 
nion in  the  thing  sbld,  yet  it  also  implied  the  condition,  that  the  vendee 
should  not  be  master  of  the  thing  sold,  unless  he  had  paid  the  price,  or 
had  otherwise  satisfied  the  vendor  in  respect  thereof,  or  a  personal  c?edit 
bad  been  given  to  him,  without  satisfaction. — Dig,^  Itby  18,  tU.  1,  /.  19. 
Pothier  ad  Pand.^  lib.  41,  tit.  1,  JVb.  60. 

Things,  although  sold  by  the  vendor,  are  not  acquired  by  the  pur- 
chaser, unless  he  has  either  paid  or  otherwise  satisfied  the  seller  for  them ; 
as  by  a  bondsman  or  a  pledge.  And^  although  this  is  so  ordained  by  the 
Twelve  Tables,  yet  the  same  rule  is  rightly  said  to  arise  from  the  law  of 
nature.  But  if  the  vendor  hath  given  credit  to  a  purchaser,  we  most  affirm 
that  the  things  become  instantly  the  property  of  the  ktter. — Insi.  Jutl^ 
lib.  1,  ^.  1,  Z.  2. 

The  rule  .was  equally  applied  to  the  sale  of  moveable  and  immove- 
able property,  and  equally  applied,  whether  there  had  been  a  delivery  to 
the  vendee  or  not.  If  there  was  no  such  delivery  of  possession,  then  the 
vendor  might  retain  the  property  as  a  pledge,  until  the  price  was  paid. 

If  there  was  such  a  delivery  of  possession,  then  the  vendor  might 
follow  the  property  into  the  hands  of  any  person,  to  whom  it  had  been 
subsequently  passed,  and  reclaim  it,  or  the  price.-^l  Domain  lib.  3,  tH.  1, 
sec,  5.     2  Siory^s  Jurisp.y  467. 

In  Louisiana  the  vendor  has  a  privilege  on  any  moveable  property 
which  is  not  paid  for,  for  the  price  of  this  property,  over  the  other  creditors 
of  the  vendee,  whether  the  sale  was  made  upon  a  credit  or  without,  if 
the  property  still  remains  in  the  possession  of  the  purchaser.  And  though 
the  vendor  has  taken  a  note  or  bond,  or  other  acknowledgment  from  the 
buyer,  be  still  enjoys  the  privilege. — Lou.  Civil  Code^  art.  3194.  Thayer 
▼.  Goodall^  4  Lou.  Rep.^  222.     Terry  v.  Terry  ei  al.^  10  Lou.  Rep.^  585 
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The  vendor  of  immoYeables  or  daTos,  sball  have  a  privilege  on  the 
estate  or  slave  by  him  sold,  for  the  payment  of  the  price,  or  so  much  of 
it  as  is  due.  whether  it  was  sold  on  or  without  a  credit. — Lou.  Civil 
Cade,  art.  8216. 

11.  In  what  cases  did  not  this  privilege  of  the  vendor  exist  in  the  civil 
lawl 

1.  Where  the  price  was  actually  paid.  2.  Where  anything  was 
taken  in  satisfaction  of  the  price,  althougn  payment  had  not  actually  been 
made.  3.  Where  a  personal  credit  was  ^iven  to  the  vendee,  excluding 
any  portion  of  the  lien. — Dig.y  lib.  19,  tit,  1,  /.  19.  Inst,  Just,,  lib,  2,  tii, 
1,  tec.  41.     2  St&ry^s  Eq.  Jttrisp,,  468. 

12.  What  construction,  has  been  put  upon  the  clause^ ''  giving  personal 
credit  V* 

Pothier  has  deduced  the  conclusion  that,  in  the  civil  law,  the  ques- 
tion whether  personal  credit  was  given  to  the  vendee  or  not,  was  to  be 
jsdged  from  all  the  circumstances  of  the  case.  Whenever  it  is  doubtful 
whether  such  credit  was  g^ven,  or  not,  there  it  is  not  to  be  presumed,  un- 
less made  ^sertain  by  the  vendee. — 1  Poih.  adPand,^  lib.  41,  tit.  1,  JVb.  60. 
Yinn.  ad  Inst,,  lib.  2,  tit.  l,sec.  41.  An  agreement- for  th^  postponement 
of  payment  to  a  future  dav  would  be  such  persona!  credit,  and  would  dis- 
charge the  lien.' — Vinn,  Do.  Sup.  The  giving  of  a. pledge  or  security  for 
the  price,  was  deemed  equivalent  to  payment. — Dig,,  lib.  10,  tit.  1,  /.  53. 
Poih.  ad  Pand.,  lib.  41,  tU.  1,  Jfo.  60.  Insl.  Just.,  lib.  2,  tit.  1,  sec.  41. 
2  Sior/s  Eq.  Jurisp.,  468. 

13.  What  is  the  rule  in  the  English  law  as  to  what  will  amount  to  a 
waiver  of  the  lien  of  the  vendor  1 

The  taking  security  for  the  payment  of  the  purchase  money  is  not  m 
itself,  as  it  was  in  the  Roman  law,  a  positive  waiver  of  the  lien. — Mackreth 
r.  Symonds^  15  Ves.,  342.  J^aim  v.  Prowsej  6  Pes,,  759.  Garson  v. 
Green,  I  Johns,  Ch.  Rep,,  368.  Hughs  v.  Kearney,  1  Scho.  if  Lef.,  135. 
Saunders  v.  Leslit,  2  Ball  Sr  Beatt.  Rep.,  514. 

In  several  cases  it  is  held,  that  taking  a  bond  from  the  vendee,  for 
the  purchase  money,  or  the  unpaid  part  of  it,  affected  the  vendor's  equity, 
as  being  evidence  that  it  was  waived. — Winter  v.  Lord  Jlnson,  3  Russ. 
Rep.,  488.  Farrell  v.  Heelis,  Ambler  Rep.,  724.  Ex  parts  Loring,  2 
Rose,  Case  80. 

But  the  weight  of  authority  and  the  better  opinion  is,  that  takmg  a 
not«;,  bond,  or  covenant,  from  the  vendee,  for  the  pavment  of  the  moneVi 
is  not  of  itself  an  act  of  waiver  of  the  lien,  for  such  mstruments  are  only 
the  ordinary  evidence  of  the  debt. — Winter  v.  Lord  Anson,  3  Russ.  Rep,, 
4*^.  Lagow  V.  BadoUet,  1  Blackf.  Rep.,  416.  Eskridge  v.  McClure,  4 
JTeTirV  Com.,  153.  Elliot  r.  Edwards,  3  Bos.  4*  Pull.,  181.  Grant  v. 
Mills,  2  Ves.  4*  Beames  Rexi.,  306.    CfAodl  v.  Simpsors^  16  Vts.  Jun.,  275 
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Hughs  y.  Kearney  1  Scho.  Hr  Lrf,^  132.    Fotter  t«  BlaekHimty  1  Mylne  Sjt 
Keen,  296.     Gilman  v.  Brownj  1  .^o^on,  212.    4  Whe^tton^  290. 

Taking  a  note,  bill,  or  bond,  with  distinct  security,  or  taking  distinct 
security  by  itself,  either  in  the  shape  of  real  or  personal  property,  frDm 
the  vendee,  or  taking  the  responsibility  of  a  third  person,  is  evidence  that 
the  vendor  did  not  repose  upon  the  lien,  but  upon  independent  security, 
and  it  discharges  the  lien.  Taking  a  deposit  of  stock  is  also  a  waiver 
of  the  lien. — JSTairn  v.  Prowse^  6  Ves.,  752.  Lagow  v.  Badollety  1  Blackf. 
Rep.y  416.  Saunders  v.  Leslie^  1  Ball  Sc  BeaU.  Rep*^  514.  Gilman  v. 
Brown,  1  Mason^  191 — 4  Wheai^  355.  Williams  v.  Roberts^  5  Hammond 
Rep.,  35.  Erskine  v.  McClure,  2  Yerger^s  Rep.,  84.  Finch  v.  The  Earl 
of  Winchelsea,  1  P.  Will.,  277.  Wragg  v.  TA*  Comptroller  Gen,,  2 
Dessau,  Rep.,  509.  FFAt^  v.  Casanove,  1  j^ar.  4*  Johns^  106.  Kenedy  v 
Woodfolk,  3  ^ayto.  i^ep.,  197.  FmA  v.  Howland^  1  Pci^e,  20.  4  jreJt<*« 
Com.,  153. 

Taking  a  bill  of  exchange,  drawn  on  and  accepted  by  a  third  person, 
has  been  held  not  to  destroy  the  lien. — Hughs  v.  Kearney,  1  Scko.  Sc  Lef., 
135.  Gibbons  v.  BaddaUj  ^  Eq.  Mr.,  682.  Grant  v.  Mills,  2  Fe».  4- 
Beames  Rep.,  306.  Copper  v.  Spoiieswoode,  Tamlyn  Rep.^  21.  £^z  par/e 
Leake,  1  Mad.  Rep.,  346.  jCx  />ar/e  Loring^  2  i2o««  /2«p.,  79.  Saunders 
V.  L««/ie,  2  iBa//  4"  ^eo/^,  514.  Mackreth  v.  Symonds,  15  Fet.,  329. 
Blackburn  v,  Greyson,  1  £ro.  CA.  Ca.,  420.  Sugden  on  Vendor  4*  Pvr., 
cA.  12,  p.  544,  er  je^. 

Notwithstanding  there  has  arisen  much  litigation  upon  the  point,  yet 
there  is  still  a  wide^  space  of  open  and  debatable  ground  between  what 
will  and  what  will  not  extinguish  the  vendor's  lien.  And  indeed,  the 
whole  doctrine  respecting  the  efiect  of  taking  a  security  is  established  in 
England  upon  grounds  not  very  satisfactory,  under  any  circumstances.  — 
Gilman  v.  Brown,  1  Mason's  Kep.,  21^.     2  Story* s  Eq.  Jurisp.,  474. 

It  has  been  decided  by  the  supreme  court  of  the  United  States,  after 
a  full  examination  of  the  question,  and  upon  grounds  that  will  probably 
command  general  assent,  that  the  vendor's  lien  cannot  be  retained  against 
a  creditor's,  holding  unde>  a  bond  fide  mortgage  or  conveyance  from  the 
vendee,  nor  against  a  subsequent  purchaser,  without  notice. — Bayley  v. 
Greenleaf,  7  Wheaton,  46.  Canard  v.  The  Atlantic  Insurance  Company,  1 
Peters'  S.  C.  Rep.,  386.  Burton  v.  Smith,  13  Peters'  S.  C.  Rep.^  464 
Waddington  v.  Banks,  1  Brock.  Rep.,  97.  Bamet  v^  Macon  el  al.,  2  Brock. 
Rep.,  185.  Roberts  v.  Salisbury,  3  Gill.  4*  Johns.  Rep.,  425.  Gann  v. 
Chester,  5  Yerger*s  Rep.^  205.  4  KenPs  Com.^  153.  2  Story*s  Eq 
Jurisp.,  475. 

OF  THE  RIGHTS  OF  THE  MORTGAGEE. 

1.  What  is  the  rule  as  to  the  right  of  the  mortgagee  to  take  possession 
of  the  land  1 

That  he  has  a  right  to  take  possession  by  ejectment  or  writ  of  entry 
though  he  cannot  make  the  mortgagor  account  for  the  past  or  by-gone 
rents. — Mead  v.  Lord  Orrery,  3  Mk.,  244.    Higgins  v.  York  Buildings 
C«.,  2  Atk.  Rep.f  107.    4  Kent's  Com.^  164. 
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A  mortgagee  may  entitle  himself  to  the  retntadoBjitthe  time  ofnotice^ 
as  well  as  to  tho$e  accruiog  afterwarday  from  a  tenaot  holding  under  a 
lease  from  the  mortgagor,  suhseqaent  to  the  niortgage*-^Po^e  y.  Riggs^  9 
Bcarn.  Sf  Cre9.,  245.  £x  parte  Wilson^  %  Ves.  Sr  BemnuSj  252.  2  FanU. 
Eq^^  b.  3,  ch.  1,  sec.  3.  Haxestraw  v.  Brewr^  1  P.  WUj^  511.  2  Siory\9 
Eq,  Jurisp.y  285. 

2.  What  is  the  rale  as  to  the  rights  of  the  mortgagee  while  in  possession  t . 

He  may  take  the  rents  and  profits  of  the  lands.  He  may  grant  leiases 
of  the  premises,  and  avoid  any  leaaes  which  have  been  made  by  the  mort- 

fagoT  subsequent  to  the  mortgage. — 2  Fonhl.  Eq.y  b,  3,  ch.  1,  sec,  9. 
\enC9  Com.y  157.    2  Stary's  Eq.  Jurisp.,  285. 

It  is  settled,  that  a  mortgage  in  fee  passes  to  the  mortgagee,  as  be- 
tween him  and  the  mortgagor,  all  the  estate  in  the  land  ;  and  where  there 
is  no  agreement  to  the  contrary  between  the  mortgagor  and  mortgagee, 
the  latter  is  entitled  to  enter  and  hold  the  land  until  redeemed,  and  may 
maintain  trespass  or  a  writ  of  entry  against  any  person. — Blaney  v.  Bearce, 
%Grteni^  Rep,^  132.  Hartsh^Mm  r.  Hubbard,  2  JV*.  H.  Rep.,  453.  Broim 
v.  Cwam^  1  JV.  H,  Rep,,  169.  Coleman  v.  Packard,  16  Mass.  Rep.^  39 
Jfew&ati  y,  Wriglu,  3  Mass.  Rep.,  138.     Eastbrook  v.  Moulton,  9  Mass 

Rep.,  258.     Dexter  v.  Harris,  2  Mason,  531.     v,  PeUingill,  6  Jf.H 

Rqf.,  54.     Souikerin  etal.  v.  Mendum,  5  /f.^H.  Rep^  429. 

3.  What  is  the  rule  as  to  the  right  of  the  heirs  of  the  mortgagee  to  en- 
ter 1 

It  is  very  clear,  according  to  the  general  principles  relating  to  mort- 
gages, that  heirs,  as  5uch,  have  such  an  interest  in  the  mortgage  as  will 
entitle  them  to  enter,  or  have  an  action  for  condition  broken.  For,  as  the 
debt  belongs  to  the  executor  or  adm^inistrator,  to  be  administered  accord- 
ijig  to  law ;  so  does  the  mortgage,  which  is  only  a  security  for  debt.  And 
if  the  hek  was  to  count  upon  his  seisin,  with  setting  forth  the  conditional 
nature  of  the  estate,  the  mortgagor  might  show  it  in  defence,  and  bar  him 
of  his  actioa.-^$fft2/A  v.  Dyer,  16  Mass*  Rep.,  18. 

A  mortgage  is  a  mere  eiiose  in  action,  a  mere  evidence  of  debt.  A 
devise  of  a  man's  personal  estate  carries  with  it  all  his  mortgages.  The 
interest  of  the  mortgagee  cannot  be  sold  on  execotioa.-r^/oi^  o«  v.  J^ii" 
lard,  4  Johns.  Rep^  41.  Ritkert  ▼.  Madeira^  IS  erg.  4  Rawle  Rep.,  325. 
Blanchard  v«  CMurn  et  al>,  16  Mass.  Rep.,  346*    Dmrrmo  v.  Kelleyei  al.^ 

I  Dal.  Rep.,  142.  Semple  v.  Bird,  7  Serg.  Sr  Rawle  Rep.,  419.  ben  r. 
Spinning,  I  Halst.  Rep.,  471.  Morgan  v.  Davis,  2  Har.  ic  McHen.  Rep^ 
17.  Hatch  V.  White,  2  Go//.  Rep.,  155.  PaUison  v.  Hull^  9  Cowen  Rep., 
747.     Paine  v.  French,  Ohio  Condensed  Rep.,  320.     Runyan  v.  Mersereau^ 

II  Johns.  Rep.,  534.  Schuylkill  Company  v.  Thornbum,  7  Serg.  Sr 
RawU,  419. 

A  mortgage  made  on  an  usurious  contract  is  void  only  against  th« 
mortgagor  and  those  who  claim  under  him,  and  a  purchaser  of  the  equity 
of  rttlemption  cannot  avoid  the  mortgage  by  proof  of  usury .^-^ee»  v» 
iTesip,  13  Mass.  Rep.^  515.    Bridge  ▼.  Hubbard^  15  Mass.  R^.^  103. 
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Where  a  mortgagee  is  given  to  secure  a  sam  of  money  to  be  paid  by 
instalments,  and  some  are  due  and  some  are  not,  an  ejectment  will  lie  for 
the  mortgnged  premises,  though  part  of  the  money  is  not  due. — Smith  v. 
Skuler,  12  Serg.  if  Rawle  Rep.,  240.  Simpson  v.  Ammons^  1  Binn,  Rep. 
175.    JVVwe//  V.  Wright^  3  Mass.  Rep.^  138* 

4.  What  is  the  rule  as  to  the  mortgagee's  right  to  maintain  an  action  of 
waste  against  the  mortgagor,  before  the  forfeiture  of  the  mortgage  1 

It  has  been  decided  that  he  cannot  maintain  the  action  before  forfeit- 
ure. — Patierson  v.  Clark^   15  Johns,  Rep,^  205.     3  Blacksiont^s   Com. 
225. 

5.  In  what  cases  is  the  mortgagee  in  possession,  accountable  for*profit6  ? 

If  he  obtain  possession  before  the  forfeiture,  he  will  be  accountable 
for  the  actual  receipts  of  rents  and  pro6ts,  and  nothing  more,  unless  they  be 
reduced  or  lost  by  his  wilful  default  or  gross  negligence.  By  taking  pos- 
session he  imposes  upon  himself  the  duty  of  a  provident  owner,  and  he  is 
bound  to  recover  what  such  owner  would,  with  reasonable  diligence,  have 
received. — 1  Vera.  Rep.^  44.  Robertson  v.  Campbell^  2  Call,  Rep.^  428. 
Williams  v.  Price^  I  Sim.  Sf  Stu.^  581.  3  Powtll  on  Mortgages,  949. 
Hughs  v.  Williamsy  12  Fw.,  493.  Rakestraw  v.  Brewer,  2  P.  mil,  511. 
Salinger  v.  WorUsieg,  1  Bibb.  Rep,^  195.  4  Ken^s  Com.,  166.  2  Story*9 
Eq.  Jurisp*,  285. 

A  mortgagee  is  not  accountable  for  rent  due  from  his  tenant  who  ab- 
sconded, if  he  has  not  been  guilty  of  negligence. — Saunders  v.  Frost,  6 
Pick.  Rep.,  260.  Wolcott  v.  Sullivan,  I  Edw.  Rep.,  399.  Fenmck  r. 
Mazeifs  Extrs.,  1  Banti^s  Rep.,  286. 

A  mortgagee  in  possession  in  propriA  persond  is  responsible  for  rea- 
aonable  rent.     If  in  possession  by  tenant,  he  is  responsible  only  for  the. 
r^Qt  reserved,  unless  he  has  by  fraud  or  neglect  reserved  less  than  he 
might  have  gotten. — Bainbrilge  v.  Ou)en,  2  /•  J.  Marsh.  Rep.,  465. 

A  mortgagee  in  possession  of  slaves,  shall  account  for  their  hire,  be 
paid  for  raising  the  young  slaves,  recover  his  money  with  interest,  and 
surrender  the  slaves,  or  if  sold  or  not  to  be  had,  pay  their  present  value. — 
Wilkins  v.  Sears,  4  Monrot^s  Rep.,  348.  Moore  v.  ^glett,  1  Hen.  $r 
Munf.  Rep.,  29.  Kenedy  v.  Baylor,  1  Wash.  Rep.,  162.  Seild  v.  Beebe, 
3  Bibb.,  18.  Overton  v.  Bigelow,  10  Yerger,  48.  Bailey  v.  Stewart^  1 
BlaTid,  22. 

6.  What  is  the  rale  as  to  allowing  the  mortgagee  in  possession,  for  his 
care  and  trouble  in  managing  the  estate  1 

That  the  mortgagee  is  not  entitled  to  compensation  for  his  trouble  in 
managing  the  estate,  whether  the  parties  have  agreed  to  make  such  allow- 
ance or  noi.^^Breckenridge  v*  Brook,  2  .^tk.  Sr  Marsh  Rep.^  239.  Bone* 
then  V.  Hockmore,  1  Vern.  Rep.,  316.  French  v.  Baron,  2  ^tk.  Rep.,  120. 
Godfrey  v.   Watson^  3  Atk.^  517.    Langstaff  v.  Fenwick,  10    Ves.,  405. 
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Davis  y.  Dendy^  3  Mad,  Ch,  Rep,^  95.    In  MassachusettB  a  commission  is 
allowed. — Gibson  v.  Crthore^  5  Pick.  Rep  ,146. 

A  mortgagee  in  possession  of  a  West  India  estate  is  not  allowed  to 
charge  the  mortgagor  with  commissions  on  the  amount  of  hills  paid,  on 
the  value  of  the  assignments,  or  on  the  costs  and  insurances  of  supplies 
shipped  for  the  use  of  the  estate,  hut  stands  precisely  in  the  same  situa- 
tion as  a  mortgagee  in  possession,  in  England. — Leiih  4r  Irvine^  I  Alylne 
^  Keen,  211. 

A  mortgagee  is  entitled  to  he  allowed,  in  an  account  against  the  mort- 
gagor, all  the  expenses  properly  incurred  for  the  mortgage  money. — Elli' 
son  V.  Wright^  3  Russ,  Rep,,  ^5S* 

Under  the  head  of  just  allowances,  it  has  long  heen  the  course  to  al- 
low a  trustee  or  mortgagee  in  possession,  for  all  necessary  expenses  in- 
curred for  the  defence,  relief,  protection  and  repairs  of  the  estate.-^i/ajf- 
tkrop  V.  Hook,  1  GUI.  Sc  Johns.  Rep.,  273. 
www 

7.  What  is  the  rule  as  to  the  right  of  the  mortgagee  in  possession  to  be 
(Niid  for  permanent  improvements  \ 

Lasting  improvements  in  building  have  heen  allowed,  in  England, 
under  peculiar  circumstances. — Godfrey  v.  Watson,  3  .^tk.  Rep,^  517. 
Exion  V.  GeaveSf  1  Vem.  Rep.,  138.  Talboil  v.  Braddill,  1  Vern.  Rep.^ 
183. 

And  they  have  been  sometimes  disallowed  in  this  country. — Russell 
V.  B/«/k,  2  Pick.  Rep.,  505.     Saunders  v.  Frost,  5  Pick.,  260. 

A  mortgagee  or  his  assignee  in  possession,  is  not  to  be  allowed  for 
his  improvements  in  clearing,  but  only  for  necessary  reparations,  &c.| 
and  must  account  for  the  rents  and  profits  received  by  him,  except  such' 
as  h^ve  arisen  exclusively  from  his  own  improvements. — Moore  v.  Cable^ 
1  Johii.  Ch.  Rep.,  385. 

Upon  a  decree  to  redeem,  an  account  will  be  taken  of  the  rents  and 
profits  and  waste,  while  in  the  possession  of  the  mortgagee,  allowing  for 
repairs  or  lasting  improvements. — Rawling  v,  Stewart,  1  Bland.  Rep.,  2. 
HaytAorp  v.  Hook,  1  Gill.  4r  Johns.  Rep  ,  273. 

A  mortgagee  in  possession  is  bound  to  keep  the  estate  in  repair,  and 
to  preserve  it. — Bainbridge  v.  Owen,  2  J.  J.  Marsh.  Rep,,  465.  Reed  v. 
Lonsdale,  Hard.  Rep.,  1. 

The  expense  of  insurance  is  not  a  charge  upon  the  mortgaged  premi- 
ses.— Faure  v.  IVinans,  Hopk.,  283. 

8.  What  is  the  rule  as  to  allowing  rests  % 

m 

That  in  taking  accounts  of  a  mortgagee,  annual  rests  shall  be  made, 
and  the  rents  and  profits  of  the  premises,  as  often  as  they  exceed  the  in- 
terest accrued,  shall  be  applied  to  the  reduction  of  the  principal :  a  rest 
ought  to  be  made  at  the  date  of  the  receipt  by  the  mortgagee,  of  a  sum  ex- 
ceeding the  interest,  though  occurring  in  the  interval  between  the  annual 
resis.^  Binnington  v,  Harwood,  Tur.  4"  Rtiss.,  477.  Wilson  v.  Metcalfe  I 
Ru^s.  Rep.,  530. 
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9.  What  IS  the  rule  as  to  the  right  of  the  mortgagee  to  claim  the  benefit 
of  a  policy  of  insarance  underwritten  for  the  mortgagor,  on  the  mortgieiged 
property,  in  case  of  loss  by  fire  1 

The  rale  in  both  law  and  eqpity  is,  that  he  has  no  more  right  than 
aity  other  creditor.  It  is  not  attached  nor  incident  to  his  mortgage.  It 
is  strictly  a  personal  contract  for  the  benefit  of  the  mortgagor.  Columbia 
Insurance  Co.  v.  Lawrence^  1  Peters*  S.  C  JRep.,  507. 

Where  real  or  personal  estate,  upon  which  there  is  an  ontstancjing 
mortgage,  is  turned  into  money,  the  rights  of  the  mortgagee  continue  un- 
altered, and  the  court  will  direct  the  application  of  the  money  according  to 
the  rights  of  the  parties  as  they  existed  previous  to  the  alteration  of  the 
estate.^ — ^sior  v.  Miller^  2  Paige^  68. 

Where  a  mortgage  is  payable  by  instalments,  the  mortgagee  has  a 
right  to  sell  the  premises  discharged  of  the  lien  of  future  instalments,  and 
to  reclaim  the  whole  amount  of  his  mortgage  and  costs,  out  of  the  proceeds 
of  the  sale, — Cox  v.  Wheeler,  7  Paige,  248. 

Where  a  debt  is  secured  by  bond  and  mortgage,  the  mortgagee  has 
a  lien  upon  the  land  for  the  whole  amount  of  the  principal  and  interest  due 
according  to  the  condition  of  the  mortgage,  although  such  amount  exceeds 
the  penalty  of  the  bond. — Merret  v.  Lambert,  7  Paige,  344*.  Mower  v. 
Kipp,  6  Paige,  88.     Kellogg  v.  Wood,  4  Paige,  578. 

Where  a  mortgagee,  with  notice  of  several  successive  alienations  of 
parts  of  the  mortgaged  premises,  releases  that  part  which  is  primarily 
liable  in  equity  for  the  payment  of  the  mortgage  debt,  he  cannot  be  per- 
mitted  to  charge  other  portions  of  the  premises  with  the  payment  of  the 
mortgage,  without  deducting  from  the  amount  due,  the  value  of  the  part 
thus  released.-^ Gt*20»  v.  Knapp,  6  Paige,  35.  Laughlin  v.  Fargnon,  6 
UHma,  120.  Vanduzer  v.  Frink,  15  Pick,  Rep,,  449.  Bank  of  Ogdens- 
burg  r.  J9rnold,  5  Paige,  38.  Waiiton  v.  Spencer,  20  Wendell,  260.  Si, 
Jltf,drew's  Church  v.  Tompkins,  7  Johns.  Ch,  Rep.,  14. 

Land  mortgaged  while  there  is  an  execution  against  the  mortgagor, 
in  the  sherifi^s  hands,  is  still  subject  to  the  levy ;  and  the  title  of  the 
purchaser  at  the  sheriffs  sale,  will  be  superior  to  the  mortgagee's  ;  but  if 
a  sale  of  part  of  the  land  satisfies  the  execution,  the  mortgage  will  be  ef 
fected  for  the  residue ;  and  if  the  estate,  not  being  divisible,  is  sold  ^n 
tire  for  more  than  the  amount  of  the  execution,  the  mortgagee  may  have 
un  equitable  right  to  the  surplus.  But  when  a  sale  bond  is  taken  for  the 
sufpfus,  to  the  defendant  in  execution,  he  has  a  vendable  title  to  it,  and 
his  assignee  takes  it  subject  only  to  the  rights  of  the  parties  to  it,  not  to 
anv  lateral  equity  of  a  stranger ;  and  as  against  a  bond  fide  assignee  for  a 
valuable  consideration  without  notice,  the  mortgagee  has  no  available 
equity. — Rodney  ▼.  Bell  et  al.,  9  Dana,  3. 

OF  THE  ASSIGNMENT  OP  MORTGAGES. 

1.  What  is  the  rule  as  to  the  assignability  of  mortgages  1 

That  they  are  assignable  as  other  evidences  of  debt. — Bams  v.  Lee^ 
1  Bibb.  Rep.,  526. 
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2.  What  18  necessary  to  constitate  a  valid  assigDment  ? 

It  need  not  be  in  writing,  to  satisfy  the  requirements  of  the  statute  of 
frauds,  or  of  the  common  law.  Debts  or  cboses  in  action  may  be  assigned 
for  a  valuable  consideration,  by  parol. — Graft  v.  Webster^  4  RawU^s  Rep^ 
242.  Schuylkill  Cq.  v.  Thombum,  7  Serg.  Sc  Rawle  Rep.,  419.  Sin^ 
son  V.  ^mno/is^  1  Binn.  Rep,^  175.  Weniz  v.  Dthavtn,  1  Serg,  4r  Ratolt 
Rep.^  317.  McCall  v.  LenoXy  9  Sirg.  ^  Ravde  Rep.,  304.  Prescait  v. 
Hale,  17  Johns.  Rep.,  285.  Briggs  v.  Dorr,  19  Juhns.  Rep*,  95.  Soti/A- 
erin  tf  a/,  v.  Mendum,  5  JVeio  Hamp.  Rep.,  4*20.  Cutter  v.  Haven,  8  PicA:. 
!?«;>.,  4^0.  Gray  v.  Jenka^  3  Mason  Rep.,  520.  Harvey  v.  Willard^  5 
JVeio  Hamp.  Rep.,  252. 

3.  What  is  the  rule  as  to  the  rights  of  the  assignee  1 

The  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  whfcli 
exist  between  the  mortgagor  and  mortgagee  at  the  time  of  the  assignment ; 
but  not  subject  to  the  latent  equities  of  third  persons,  unless  the  assignee 
have  notice  of  those  equities. — James  v.  Morey,  2  Cowen  Rep.,  247.  l/ni- 
ted  States  V.  Sturges,  1  Paine*s  Rep,  525. 

Where  the  owner  of  ah  equity  of  redemption  pays  ofTa  mortgage  and 
takes  an  assignment  of  it,  he  will  not  be  allowed  to  keep  it  on  foot,  to 
the  prejudice  of  a  bond  fide  purchaser  under  him. — Siarr  v.  Ellis ^  5  Johns, 
Ch.  Rep.,  393.     James  v.  Johnson,  6  Johns.  Ch.  Rep.,  417. 

Wnere  a  mortgage  is  given  to  secure  a  note  payable  to  order,  an  as- 
signment of  the  note  will  carry  with  it  the  mortgage  also,  without  any  as- 
sicrnment  on  the  mortgage. — (xreen  v.  Hart,  3  Johns.  Ca.^  392.  Hach  v. 
White,  2  Gall.  Rep.,  155. 

Where  a  mortgage  is  conditioned  for  the  payment  of  several  notes, 
the  mortgagee  may  assign  the  whole  interest  in  the  mortgaged  premises 
to  an  assignee  of  part  of  the  notes,  leaving  no  security  on  the  land  for  a 
subsequent  assignee  of  the  other  notes. — Wright  v.  Parker^  2  ^ik.  Rep.^ 
212. 

If  a  mortgagor  stands  by  and  hears  a  treaty  between  the  mortgagee  - 
and  a  third  person,  concerning  an  assignment  for  a  certain  sum  alleged  to 
be  due,  he  shall  not,  after  the  assignment,  contest  the  correctness  of  the 
sum  stated  to  be  due. — Batlinger  v.  Worley,  1  Bibb.  Rep.y  195. 

If  a  mortgagee  assign  his  mortgage,  and  the  mortgagor  comes  to  re- 
deem against  the  assignee,  all  moneys  really  paid  by  the 'assignee,  either 
as  principal  or  interest,  shall  be  principal  to  the  assignee,  and  shall  bear 
interest  ;  it  is  otherwise  if  the  assignee  had  not  paid  the  money. — Smith 
r.  Pemberton,  1  Chan.  Cos.,  t>7.     1  Vern.,  169. 

If  a  stranger  gets  an  assignment  of  a  mortgage  for  less  than  is  due, 
the  mortgagor  shall  not  redeem  without  paying  all  the  money  due ;  but  if 
a  man  purchases  the  mortgaged  lands  without  notice  of  this  incumbrance, 
whether  he  has  not  equity  to  redeem  them  for  what  was  really  paid  by  tke 
stranger,  qucere. — I  Vern.  Rep.^  336. 
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OF  REGISTRY  AND  NOTICE. 

The  mortgagee's  right  depends  very  essentially  upon  the  registry  of 
his  mortgage,  and  upon  the  priority  of  that  registry. — 4  Kent's  Com*^  168. 


1.  What  is.  the  effect  of  the  registry  1 

Subsequent  mortgagees  and  purchasers  are  so  far  affected  by  the  con- 
structive notice  arising  from  the  registry  of  a  prior  mortgage,  that   they 
are  subject  to  all  the  equity  existing  between  the  prior  mortgagee  and 
the  mortgagor. — Frost  v.  Beekman^  1  Johns.  CL  Rep.^  298.    Parkist  y 
•dlexander,  Ibid^  394. 

The  registry  is  only  notice  to  the  extent  of  the  sum  specified  in  the 
registry. — Beekman  v.  Frosty  18  Johns,  Rep.j  544.  Frost  v.  BeekmaUy  1 
Johns,  Chan,  Rep,^  299. 

And  so  if  the  clerk,  through  mistake,  inserted  $300  instead  of 
$3,000.— /c/em. 

A  bond  of  defeasance  to  a  mortgage,  given  by  the  mortgagee  to  the 
mortgagor,  need  not  be  registered. — Clute  v.  Robinson,  2  Johns,  Ca,^  595^ 

The  statute  does  not  render  registry  indispensable.  The  omission 
of  the  registry  only  exposes  the  mortgagee  to  the  hazard  of  the  loss  of  his 
lien,  in  case  of  a  subsequent  bondfitie  purchaser,  or  the  hazard  of  post- 
ponement of  his  lien  to  a  subsequent  registered  mortgage. — Berry  v.  The 
Mutual  In.  Co.^  2  Johns.  Ch.  Rep.y  603. 

All  deeds  of  trust  and  mortgages,  not  proved,  acknowledged  and  re- 
corded, according  to  law,  are  void  as  to  creditors  and  subsequent  purchas* 
ers  for  a  valuable  consideration,  without  notice  thereof. — Moor  v.  The 
Auditor,  3  Hen.  4"  Munf.^  232.  Jennings  v.  Ait.  Gen  ,  4  Hen.  4"  Munf 
Rep.^  424.     Rootes  v.  Holliday^  6  Munf.  Rep.,  251. 

2.  What  is  necessary  to  constitute  a  bon^  fide  purchaser  for  a  valuable 
^  consideration,  within  the  meaning  of  the  registry  act  % 

He  must,  before  he  had  notice  of  the  prior  equity  of  the  holder  of  an 
unrecorded  mortgage,  have  advanced  a  new  consideration  for  the  estate 
conveyed,  or  have  relinquished  some  security  for  a  pre-existing  debt  due 
him.  I'he  mere  receiving  of  a  conveyance  in  payment  of  a  pre-existing 
debt  is  not  sufficient. — Dickerson  v.  Tillinghast^^  Paige  Rep.,  215.  Got»- 
verneur  v.  Lynch,  2  Paige  Rep.,  300. 

If  part  of  the  purchase  money  remains  unpaid  at  the  time  the  mort« 
gage  is  recorded,  such  mortgagee  will  have  au  equitable  lien  on  the  land 
to  the  extent  of  the  unpaid  purcliase  money. — Gouvemour  v.  Lynch^  2 
Paige  Rep,,  300. 

A  mortgage  recorded  in  one  county  for  land  in  another,  is  not  valid 
against  a  bond  fide  purchaser  without  notice  of  the  mortgage, — Finley  v. 
Lynch,  2  Bibb,  Rep.,  566. 

The  act  of  assembly  declaring  that  mortgages  shall  be  void,  &c.; 
unless  recorded  within  a  prescribed  time,  applies  to  those  mortgages 
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only,  in  which  the  legal  title  passes  to  the  mortgigM.— fl[mi  of  Ktra  v. 

Foiice,  4i  Liu.  Rep,^  1<)9. 

The  law  does  not  require  the  mortgage  of  equitable  title  to  be  re* 
corded. — HaLiead  v.  Bank  of  Kentucky,  4<  J.  J.  Marshy  558. 

The  recording  of  a  mortgage  of  an  equitable  tide  to  land,  will  not 
operate  as  constructive  notice  to  a  subsequent  purchaser  of  the  land  from 
the  holder  of  the  legal  title. — Halsiead  v.  Bank  of  Kentucky^  4  J,  J.  Marsh. 
Rep,y  558. 

The  statute  requiring  the  registry  of  mortgages,  extends  to  leases 
assigned  by  way  of  mortgage. — Johnson  v.  Slagg^  2  Johns.  Rep.^  510. 
Btrry  v.  The  Mutual  In,  Co.^  2  Johns  Ch,  Rep.^  6U3.    . 

The  registry  of  a  mere  equitable  mortgage,  is  notice  to  the  subse- 
quent purchaser  of  the  legal  estate,  so  as  to  entitle  such  mortgage  to  a 
preference. — Parkist  v.  Alexander ^  1  Johns,  Ch,  Rep^y  394. 

If  there  is  a  registry  of  a  mortgage,  it  is  notice  to  all  subsequent  pui^ 
chasers  and  mortgagees ;  and  there  must  be  proof  of  intentional  fraud,  to 
postpone  or  bar  the  mortgagee. — Brinkerhoffv,  Lansings  ^  Johns.  Ch,  Rep.^ 
70.  Smiih  v.  Osborne^  1  HilPs  Ch,  Rep,^  342.  Luptom  v.  Cornell^  4  Johns. 
Ch,  Rep,y  2b2.  UawUy  v.  Bennett^  5  Paige  Rep.^  104.  Bond  v.  Jfewhum 
et  al.y  1  Brock.  Hep.,  316.     Lance  v.  Jlf(uoj|,  1  Lsigh,  Rep^  520. 

3.  If  a  deed,  absolute  on  its  face,  be  intended  for  a  mortgage,  how  must 
it  be  recorded  1 

It  must  be  recorded  as  a  mortgage,  in  order  to  be  efiectua!  against 
hon^  fide  purchasers  or  mortgagees.  If  no  written  defeasance  was  exe- 
cuted, the  holder  of  the  mortgage  may  comply  with  the  requirement  of 
the  statute  at  any  time  afterwards,  by  executing  a  defeasance  according 
to  the  terms  agreed  on  between  the  parties,  and  then  recording  both  in- 
struments together  as  a  mortgage. —  White  v.  MoorSy  1  Paige  Rep,^  551. 
James  v.  Moerey^  2  Cowen  Rep.^  264.  Whittick  v.  KaiUy  1  Paige  Rep.^ 
202. 

The  recording  of  an  assignment  of  a  mortgage  is  not  necessary.— 
James  v.  Morey^  2  Cowen  Rep,y  246. 

It  is  therefore  no  notice  to  the  mortgagor,  so* as  to  render  payments 
by  hinn  to  the  mortgagee  in  his  own  name,  wrong ;  nor  is  it  notice  to^  a 
subsequent  assignee  of  the  mortgagee,  nor  to  a  subsequent  purchaser  or 
mortgagee  of  the  premises. — Ibid, 

A  mortq:acre  omitted  to  be  recorded  in  due  season  from  no  fraudulent 
design,  will  be  decreed  to  be  recorded,  saving  the  rights  of  subsequent 
purchasers  without  notice  of  its  existence.-r'^prt^  v.  Lyles^  2  Gill  4* 
Johns.  Rep.y  446. 

4.  What  is  the  rule  as  to  what  circumstances  will  amoant  to  a  sufficient 
notice  to  preserve  the  validity  of  a  mortgage  agaiast  subsequent  pur- 
chasers, though  not  recorded  ? 

No  general  rule  can  be  laid  down  to  govern  Msea  of  constructive 
notice ;  each  must  be  controlled  by  its  own  cireumstaaces,— Dyre  v.  DoU' 
phin^  2  Ball)  ^  Bean.  Rep.^  301.     Hint  v.  Dodd^  2  Aik.  Rtp.^  275. 
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There  him  tn^e  which  goes  the  length  of  saying,  that  a  failufe  Of 
the  utmost  circumspection  shall  have  the  same  eflfect  of  postponing  a 
party,  as  if  he  was  guilty  of  fraud,  a  wilful  neglect,  or  he  had  positive 
notice. — Plumb  r.  Fluitt^  2  JInsL  Rep.^  433.  Vey  r.  Dunham^  2  Johru 
Ch.  Rep.,  190.  CordwUl  v.  Maskill,  2  Edtn.  Rep.,  344,  Parker  v.  Brooks 
9  Fm.,  583.  Bovey  r.  Smith,  2  Fern.  R^.,  144.  Walker  v.  Smallwood 
•Ambler  jftep.,  676.  2  Fonbl.  Eg.,  B.  2,  ch.  6,  sec.  3.  Sugden  on  Vendors 
ch.  17,  sec,  1.  J^Tewland  on  Contracts,  ch.  36,  p.  504,  et  seq.,  Cuyler  r 
Brandt,  2  Caines'  Cos.  in  Err.,  326. 

To  constittite  constructive  notice,  it  is  not  indispensahle  that  it  should 
he  hrought  home  to  the  party  himself.  It  is  sufficient  if  it  is  hrougfht 
home  to  the  agerit,  attornev,  or  counsel  of  the  party.  But  in  these  cases, 
notice  to  bind  the  principal,  should  be  notice  in  the  same  transaction  ot 
negotiation  ;  for  if  the  agent,  or  attorney,  or  counsel,  was  employed  in  the 
same  thing  by  another  person,  or  in  another  business  or  affair,  and  at 
another  time^  of  which  he  may  have  forgotten  the  facts,  it  would  be  unjust 
to  charge  his  principal  on  account  of  such  defect  of  memory « — Fitzgerald 
V.  Falconberg,  Fitisgibbon  Rep.,  211.  Warwick  v.  Warmck,  3  .^tk.  Rep., 
294.  Worlestby  v.  2%e  Earl  of  Scarborough,  3  Mk.  Rep.,  392.  Sowther  v. 
Carlton,  2  Atk.  Rep.,  242.     Hargr eaves  v.  Rothwdl,  2  Keen  Rep.,  154. 

Where  a  tenant  is  in  possession  of  the  premises,  a  purchaser  has  im- 
plied notice  of  the  nature  of  his  title. — Han^ury  v.  Liichfield,  2  Mylne  4* 
Keen  Rep.,  629.  Taylor  v.  Stilbert,  2  Ves.  Jun.,  440.  Daniels  v.  Davison^ 
16  Vesf,  249.  Mien  v.  Jlnthony,  1  Meria.  Rep.,  262.  Hamilton  v.  Royal^ 
2  Scho,  4:  Lef.,  327.  Martins  v.  Joliffe,  Ambler  Rep.,  311.  Flagg  v,  Mann^ 
2  Sumner  Rep.,  486. 

Constructive  notice  is,  in  its  nature,  no  more  than  evidence  of  notice, 
the  presumption  of  which  is  so  violent  that  the  court  will  not  even  allow 
of  its  being  controverted.— P/tfin6  v.  Fluitt,  2  Anst.  Rep.,  43S.  Sugden 
on  Vendors,  ch.  16,  17.  Jfewland  on  Coruracts,  ch.  36,  p.  504.  4  Ktnt^s 
Com.,  179.     1  Story's  Eq.  Jurisp.,  384  &  seq. 

It  is  a  settled  rule,  that  if  a  subsequent  purchaser  or  mortgagee, 
whose  deed  is  registered,  had  notice  at  the  time  of  making  his  contract, 
of  the  prior  unregistered  deed,  he  shall  not  avail  himself  of  the  priority 
of  his  registry,  to  defeat  it :  and  the  prior  unregistered  deed  is  the  same 
%o  him  as  if  it  had  been  registered.  If  the  second  purchaser  has  in  fact 
notice,  the  intent  of  the  registry  is  answered  j  and  to  permit  him  to  bold 
against  the  first  purchaser,  would  be  to  convert  the  statute  into  an  engine 
of  fraud.  And  by  analogy  to  the  registry  acts,  it  is  settled  in  tlngland, 
that  a  purchaser  is  bound  by  notice  of  a  judgment,  thoug|b  it  be  not 
docketed.— r«riM/fl//  ▼.  Ttaffes,  3  Sim.  Rep.,  286.  LeJ^eve  v.  LcJkeie,  3 
JJtk.  Rep.,  646.  1  Ves.,  64.  'Jlmbl.,  436.  Davis  v.  The  Earl  of  Dart- 
mouth,  16  Vesi,  449. 

The  statute  law  of  New  York  postpones  an  unregistered  deed  or 
mortgage,  only  as  against  a  subsequent  purchaser  or  mortgagee,  in  good 
faith  and  for  a  valuable  consideration.     The  statute  law  of  many  of  the 
other  states  is  not  so  latitudinary  in  terms;  and  deeds  not  recorded  are 
declared  void  t#  to  cfreditora  and  subseqaent  purchasers }  and  in  some 
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cases  tbey  have  been  declared  to  coi[)yey  no  title,  or  to  be  Void  as  against 
all  other  persons  but  tbe  grantor  and  his  heirs. 

The  doctrine  of  notice,  and  its  operation  in  favor  of  unregistered 
deed  or  mortgage,  equally  applies,  however,  tbroughc  nt  the  United  States ; 
and  it  everywhere  turns  upon  the  question  of  fraud,  and  on  tbe  evidence 
requisite  to  infer  it. — 4  Kenia  Com,^  171.  I^tw  York  Rev,  StahUea^  vol, 
1,  p.  756.  Famsworth  v.  Chiids^  4  Mobs.  Rep,y  637.  McMtckan  v.  GHf^ 
fing,  3  Pick.  Rep,,  U9.  Hewes  v.  Witwdl,  8  Greenleaf  Rep.,  94.  Chilea 
V.  Conley^  2  Dana^9  Rep.,  23.  Pike  v.  Jlrmesiead,  1  Bah.  dr  Deve,  Eq. 
Ca.,  110.  Bracken  v.  Wail,  6  Vermani  Rep.,^l\.  Ta§lorv.  McDonald, 
2  Bibb,  Rep.,  420.  Jfemman  v.  Chapman,  2  Rand.  R^P'y  93.  Gurrent  v. 
.Anderson,  4  Rani.  Rep.,  208.  Jackson  v.  Sharp,  9  JqhnSf  Rep.,  164. 
Jackson  v.  Burgott,  10  Johns.  Rep,,  457.  i^ooc/^  v.  Symmes,  1  £fam.  12^., 
281.  Muse  V.  Leilerman,  13  5erg.  ^jr  Rawle  Rep.,  167.  Hudson  v.  ^or- 
ner,  2  £far.  4r  Gt7/  Hap.,  415.  Srory,  J.,  5  Mason,  159.  .&oii(f  v.  JVeio* 
^sns^  1  Brock.  Rep.,  317.  Lane  v.  «Va«on,  5  Leigh^s  Rm.,  520.  Parker 
V.  Walden,  18  J/or^  Lo«.  /?^.,'713.  ^t7e«  v.  0<^i»  e^  al.,  20  .Vaft.  Lou. 
i^ip.,  214.  Planiers*  Bank  of  Georgia  v.  Jllard,  2  /6tcf,  136.  Walden  v. 
Grail/,  20  /Wrf,  565.     Palin  v.  Aer  Creditors,  9  Lot*.  Bep.,  71. 

In  the  case  of  Rigkton  v.  Righton,  1  iS.  C  Co;m/.  Rep.,  130,  it  was 
said  to  be  doubtful  whether  a  purchaser  with  notice  was  bound  by  a  deed 
not  recorded  \  but  other  cases  in  that  state  put  this  point  out  of  doubt,  and 
hold  him  bound. — Forest  v.  Warrington,  2  Dess.  Rep,,  254.  Tait  r. 
Crawford,  1  McCord,  265.     Givens  v.  Branford,  2  Ibid,  152. 

Suspicion  of  notice  is  not  sufficient.  The  inference  of  a  fraudulent 
intent,  affecting  the  conscience,  must  be  founded  on  clear  and  strong  cir* 
cu Distances,  in  the  absence  of  actual  notice.  The  inference  must  be  ne- 
cessary and  unquestionable. — Hint  v.  Dodd,  2  *dtk.,  275.  Joland  v.  Stain* 
bfidge,  3  Vts.,  478.    Jackson  v.  Elkton,  12  Johns.  Rep.,  452. 

Though  the  cases  use  very  strong  language  in  favor  of  explicit,  cer« 
tain  notice,  yet  it  is  to  be  understood  as  the  true  construction  of  the  rule 
on  the  subject,  that  implied  or  presumptive  notice  may  be  equivalent  to 
actual  notice. — Grimsione  v.  Carter,  3  Paige  Rep.,  421.  The  notice 
must  also  have  been  received,  or  chargeable,  when  the  mortgage  was  ex- 
ecated ;  for  if  a  right  bad  vested  when  the  notice  of  the  prior  unregistered 
incumbrance  was  received,  the  mortgagee  had  then  a  right  to  try  his  speed 
in  attaining  a  priority  of  registry. — Cuahing  v.  Hurd,  4  Pick,  Rq>.j  457. 
Jackson  v.  Burgott,  10  Johns.  Rep,,  457. 

A  lis  pendens  to  foreclose  a  mortgage  not  registered,  is  not  sufficient 
to  aflTect  a  subsequent  purchaser  for  a  valuable  consideration,  who  has  no 
actual  notice. — Jfewman  v.  Chapman,  2  Rand,,  93.    4  Ken^s  Com.,  178. 

It  is  now  a  settled  rule,  that  a  purchaser,  with  knowledge  of  an  .exist- 
ing mortgage,  cannot  avail  himself  of  the  want  of  registry. — Martinet  v. 
L^/Tfi  4J"  C/>.,  16  Mart.  Lou,  Rep,,  368.  DeFlechier^s  Syndics  v.  Dugruys, 
17  Mart,  Lou.  Rep.,  423.  Planters*  Bank  of  Georgia  v.  Jlllard^  20  Mart. 
Lou.  Rep.,  136. 

.  Recording  a  mortgage  in  the  name  of  an  assignee,  is  not  proof  against 
third  persons  of  the  assignment. — Walden  v  Grant  et  al,,  20  Mart,  Lou. 
Rep,,  565.  25 
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5.  What  efTect  will  a  docketed  judgment  have  upon  an  unregistered 

mortgage  1 

It  will  not  divest  it.  A  mortgage  unregistered  is  still  a  mortgage 
against  the  estate,  except  against  subsequent  bond  fide  purchasers  and 
mortgagees,  whose  conveyances  are  recorded.  A  mortgage,  therefore, 
has  preference  over  a  subsequent  docketed  judgment.  But  if  the  purcha- 
ser, at  the  sale  on  execution  under  the  judgment,  has  his  deed  first  record- 
ed, he  will  then  gain  a  preference  by  means  of  the  record,  over  the  mort- 
gage, and  the  question  of  right  turns  upon  the  fact  of  priority  incases  free 
from  fraud. — 4*  Rentes  Com,^  173.  Jackson  v.  Dubois^  4  Johns,  Rep,j  216. 
Jackson  v.  Terry,  13  Ibid,  471.  Jackson  v.  Town,^  Coweh*s  Rcp,y  605. 
m^sh  v.  ^sh,  1  Baifs  Rep.,  304.  ^sh  v.  Livingston,  2  Ibid,  80.  Penman 
V.  Hart,  Ibid,  251.  Hamilton  v.  Levey,  1  McCord^s  Chancery  Rep.^  114. 
Schmidt  V.  Hoyi,  1  Edw.  Rep.,  652. 

In  Pennsylvania  and  North  Carolina,  the  rule  is  different,  and  the 
docketed  judgment  is  preferred  to  a  prior  unregistered  mortgage,  and  is 
not  afiected  by  notice. — Semple  v.  Burd,  7  Serg,  Sp  Ratole,  286.  Fried- 
ley  V.  Hamilton,  17  Serg,  Sf  Rawle,  70.  Davidsoti  v.  Cowan,  1  Dev.  Eq. 
Ca,,  470. 

Mere  silence  on  the  part  of  a  prior  incumbrancer,  who  witnesses  a 
subsequent  conveyance  or  mortgage,  knowing  its  contents,  is  not  sufficient 
to  affect  his  right.  Actual  fraud  must  be  charged  and  proved  ;  such  as 
false  representation,  or  denial  upon  inquiry.  And  the  hurthen  of  proof  of 
fraud  lies  on  the  subsequent  purchaser. — Brinckerhoffy,  Lansing,  ^  Johns. 
Ch,  Rep.,  65. 

A  second  mortgagee  who  neglects  to  have  his  mortgage  registered, 
will  not  be  relieved  against  a  prior  unregistered  mortgage,  unless  he 
shows,  from  the  non-delivery  of  possession,  or  from  other  circumstances, 
that  imposition  has  been  or  might  have  been  practised  upon  him,  which 
he  could  not  have  detected  or  guarded  against  by  ordinary  diligence. — 
Berry  v.  The  Mtuttal  Ins.  Co.,  2  Johns,  Ch.  Rep.,  609.  Hudson  v,  War- 
ner, 2  Har,  Sc  Gill  Rep.,  415.  Hampton  v.  Levey,  1  McCord^s  Chopicery 
Rep.,  107. 

If  a  mortgagee,  for  the  purpose  of  keeping  up  the  mortgagor's  credit, 
suffers  his  deed  to  remain  unregistered,  it  seems  not  to  be  fraudulent  per 
se;  but  its  character  depends  upon  the  intent.  It  is  not  fraudulent  as  to 
one  who  knows  the  whole  transaction. — Pik€  v.  *Armestead,  1  Dev.  Eq* 
Cos.,  100. 

6.  What  is  the  distinction  between  the  English  and  American  doctrine 
of  constructive  notice  % 

.  In  the  United  States,  the  registry  of  the  deed  according  to  the  act,  is 
constructive  notice  of  it,  conclusive  upon  subsequent  purchasers  and  mort- 
gagees.— 4  Kent's  Com.,  173.  Johnson  v.  Stca^g,  2  Johns.  Rep,,  510. 
Frost  V.  Beekman,  1  Johns.  Ch.  Rep.,  289.  18  Johns.  Rep.,  544.  Pelers 
V.  Goodrich,  3  Conn.  Rep.,  146.  Hughs  v.  Edwards,  9  Wheaton^  489. 
Thayer  v.  Cramer,  1  McCord's  Ch.  Rep.,  395.  Evans  v.  Jones,  1  Yeaiee 
Rep.,  174.     Shaw  v.  Poor,  6  Pick.,  86.     Lassalle  v.  Bamett,  1  Black/ 
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fifp.,  150.  Plume  ▼.  JSane,  1  Greenes  Rep,^  63.  ^Yapier  v.  Elam^  6  Yer- 
ger'«  i2ep.,  108.  HeUitr  v.  Forbier^  2  Bt;in.  /?«/>•,  40.  Hodgson  v.  BuUs^ 
3  CrancA,  140.  Jame$  v.  Morry^  2  Coiven's  Rep.y  24-6.  Kerns  v.  Scoope^ 
2  ^ar£^'  ^e/>.,  75.  ^ccinelli  v.  Syndic  of  Manardy  14  Jlfar^.  ZrCi^.t /}«;»., 
22"^  Miller  v.  Merciery  15  .Meir/.  Lou.  jR</i.,  229.  Martinez  v.  Lay  ton  4r 
Co.,  16  Jf ar/.  Lou.  /2c/>.,  368.  Mattel  v.  Turcand^s  Success.,  18  Jl/ar/.  Low. 
IJf;?.,  118.  Parker  v.  Waldeny  18  JIfar/.  Lou.  Rep.y  713.  Walden  v.  Gra»^ 
tf  a/.,  20  Mart.  Lou.  Rep.y  565. 

The  registry  of  a  mortgage  deed  is  considered  in  law  as  notice  to  all 
the  world,  and  dispenses  with  the  necessity  of  personal  notice  to  purchas- 
ers. A  deed  cannot  with  any  propriety  be  said  to  be  concealed,  which 
is  placed  upon  the  public  record,  as  required  by  law  \  nor  can  a  previous 
eoQveyance  and  delivery  of  the  title  deeds  to  a  purchaser  be  juHtly  de- 
nominated collusion,  because  a  subsequent  incumbrance  is  taken  on  the 
tame  property.  Common  prudence  would  have  directed  the  purchaser 
to  search  the  records  of  the  county,  before  paying  the  purchase  money. 
Had  this  been  done,  the  deed  would  have  been  found  upon  the  record  — 
dick  V.  Balcky  8  Peters'  S.  C.  Rep.y  30. 

But  in  England,  the  doctrine  is  settled,  that  tlie  mere  registration  of  a 
conveyaace  shall  not  be  deemed  constructive  notice  to  subsequent  pur- 
chasers; but  actual  notice  must  be  brought  home  to  the  party,  amounting 
to  fraud. — Underwood  v.  Courfon,  2  Scho,  4r  Lff.y  65.  Latouche  v.  Duit- 
snccy  1  Scko.  *  Lef.y  137.  WyaU  v.  Barwelly  19  Ves.y  435.  Joland  v. 
Stanilnidgey  3  Ves.y  477.  Morecock  v.  Dickens,  Ambler  Rep.y  480.  Hiru 
T.  Doddy  2  Mk.y  275.  Cator  v.  Cooley,  1  Cox.  Rep.y  5 10.  Parker  v 
Brocky  9  Ves.y  583.  Cordwill  v.  Mackriliy  2  Eden.  Rep.y  344.  Walker  v.' 
Smalltoooiiy  Jlmbler  Rep.y  676.  Jfewland  on  ContractSy  ch.  36.  Sugden 
on  Venders  St  Purck.y  ch.  16  ei  17.  Peniland  v.  Stokes,  2  Ball  4"  Beatt.y 
75.  fVismanv.Westlafidy  1  Young  Si' Jervis  Rep.y  177.  1  Story's  Eq. 
Jurisp.y  390.     4  Kenfs  Com.y  174. 

And  this  doctrine  of  constructive  notice  by  registration,  to  all  subse- 
qoent  purchasers,  is  not,  even  in  the  United  States,  extended  to  all  deeds 
and  conveyances  which  may  be  registered,  but  to  such  only  as  are  author- 
ized aad  required  by  law  to  be  registered,  and  are  duly  registered  in  com- 
pliance with  law. — Frost  v.  Beekmariy   1  Johns.  Ch.  Rep.y  300.  Heister  v. 
Fortnery  2  Binn.  Rep.y  40.     ^star  v,  WelltSy  4  Wheatony  466.     Grinstone 
V.  Carter y  3  Paige  Rep.y  421.     Pike  v.  Armsteady  1  Bad.  Sr  Dev.  Eq.  Ca.y 
110.    Hampton  v.  Levy,  1  McCord's  Ch.  Rep.,  107.     Finley  v.  Lynchy  2 
Bibb.yb66.     Bank  of  Kentucky  y,  VancCy  4  Litt.  Rep.y  169.     Haistead  v. 
rik«  Bank  of  Kentuckyy  4  J.  J.  Marsh.  Rep.y  558.     S/>rtgg  v.  Lyle^,  2  Gi// 
iJohns.y  446.     Ja;7i<'«  v.  Moreyy  2  Cowen  Rep.y  246.     Underwood  v.  Cttr 
/oice,  2  ScAo.  4*  L</.,  68.     1  Sft)ry'«  ^^.  Jurisp.y  393.    J?o»J  v.  Mewburn 
I  Brock.  Rep.y  316.    Lane  v.  Mnson^  5  LeigfA.  i^ep.,  520.     Walden  v 
Gnuir  er  W.,  20  Mart.  Lou.  Rep.y  565. 
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OF  THE  POWER  TO  SELL. 
1.  What  is  the  nature  of  a  power  to  sell  1 

It  is  a  power  appendant  or  annexed  to  the  estate,  and  coupled  with 
an  interest,  and  is  irrevocahle,  and  is  deemed  part  of  the  mortgage  or  se- 
curity, and  vests  in  any  person  who  hy  assignment  or  otherwise  becomes 
entitled  to  the  money  secured  to  be  paid. — 4  Kent's  Com,^  147.  Bergen 
V.  Bennety  1  Caines*  Cases  in  Err,y  1.  Wilson  v.  TYoup^  2  Cow^n^t  Rtp^ 
195. 

But  the  power  is  not  devisable,  and  an  assignment  by  the  mortgagee 
of  a  part  of  his  interest  in  the  mortgage  debt  and  estate,  will  not  carrjr 
with  it  a  corresponding  portion  of  the  power. — 4  Kenfs  Com.^  147.  Wu" 
son  V.  Troup,  2  Cowen^s  Rep,,  195. 

A  power  given  to  the  mortgagee  to  sell,  on  default,  ihay  be  given  by 
any  person  otherwise  competent  to  mortgage,  of  the  age  of  twenty-one 
years ;  and  the  power,  before  any 'proceedings  are  had  under  it,  must  be 
duly  registered  and  recorded. — 4  Kent^s  Com.,  148. 


2.  What  is  the  rule  as  to  the  manner  of  executing  a  power  to  sell  1 

That  the  specific  directions  usually  contained  in  the  mortgage,  and 
particularly  when  they  are  the  subject  of  a  statute  provision,  will  preclude 
all  departure  from  the  directions,  and  consequently  a  power  to  sell  would 
not  include  a  power  to  lease. — 4  Rentes  Com,,  148.  Shelden  v.  Dcrmtr, 
2  Vem,  Rep.,  310.  Trafford  v.  Jls/uon,  1  P.  Will.,  415.  MUn  v.  Back-^ 
house,  2  Ves.  Sc  Beames,  65.  Isherwood  v,  Oldknow,  3  Maule  4"  Selv>^ 
382.  '  Sugden  on  Powers,  447. 

A  power  to  mortgage  includes  in  it  a  power  to  execute  a  mortgage 
with  power  to  sell ;  and  the  better  opinion  would  seem  to  be,  that  a  power 
to  sell  for  the  purpose  of  raising  money,  will  imply  a  power  to  mortgage 
with  conditional  sale,  and  within  the  object  of  the  power.  Such  powers 
are  construed  liberally  in  furtherance  of  the  beneficial  object. —  4  Kenfs 
Cam.,  147.  Powell  on  Mortgages,  61.  Wilson  v.  Troup^  2  Cowen^  195. 
4  Johns,  Ch.  Rep,,  37. 

A  power  of  sale  contained  in  a  mortgage  of  land,  to  a  person  residing 
in  another  state,  may  be  lawfully  executed  by  an  administrator  appointed 
in  another  state  where  the  mortgagee  died ;  it  being  a  special  authority 
derived  from  the  mortgagor,  not  from  the  court  of  another  state. — DcO' 
Ikth  v.  Lewis,  7  Johns,  Rep,,  45. 

The  proceedings  of  a  mortgagee,  under  a  power  of  sale  contained  in 
the  mortgage,  will  not  be  suspended  or  delayed  until  the  several  owners 
of  the  equity  of  redemption  have  settled  the  rateable  proportion  which 
each  of  them  is  to  contribute  toward  the  redemption. — Brit^ckerhoff  ▼ 
Lansing,  4  Johns,  Ch.  Rep.,  65. 

The  power  to  sell  contained  in  a  mortgage  deed,  on  default  of  pay- 
ment, is  a  power  coupled  with  an  interest,  and  does  not  die  with  the 
CDortgagor. — Bergen  v,  Bennett,  1  Caines*  Cas.,  1. 

A  trustee  for  aale,  in  default  of  payment  of  mortgage  money,  may  ex 
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eeute  the  trast,  and  sell  vrithout  an  order  of  a  courl  of  equity,  and  nvtth 
nlc  is  a  perfect  foreclosure,  and  bar  to  the  eqaity  of  redemption,  on  the 
part  of  the  grantor  or  mortgiigor, — Sinu  v.  Hundely^  3  Howard^  896. 

FORECLOSURE. 

1.  What  is  the  usual  method  in  England,  of  eflecting  a  foreclosure  % 

The  ancient  practice  was  by  bill  in  chancery  to  procure  a  decree  for 
a  strict  foreclosure  of  the  right  to  redeem,  by  which  means  the  land  be- 
came  the  absolute  property  of  the  mortgagee.  This  is  the  English  prac* 
tice  to  this  day,  though  the  mortgagee  will  pray  for  and  obtain  a  decree 
for  a  sale  of  the  mdrtgaged  premises  under  the  direction  of  an  officer  of 
the  court,  and  the  proceeds  of  the  sale  will,  in  this  case,  be  applied  to- 
wards the  discharge  of  incumbrances,  according  to  priority.— -4  Kent^s 
Com^  181.    Monday  v.  Monday^  1  Ves.  4*  Beames  Rep,^  223. 

2.  In  what  cases  will  the  court  decree  a  sale,  against  the  will  of  the 
mortgagor? 

1.  Where  the  estate  is  deficient  to  pay  the  incumbrance  3 

2.  Where  the  mortgagor  is  dead,  and  there  is  a  deficiency  of  per-- 
sonal  assets ; 

3.  Where  the  mortgage  is  a  dry  reversion  ; 

4.  Where  the  mortgagor  dies,  and  the  estate  descends  to  an  infant ; 

5.  Where  the  mortgage  is  of  an  advowson ; 

6.  Where  the  mortgagor  becomes  bankrupt,  and  the  mortgagee  praya 
a  sale ; 

7.  Where  the  mortgagee's  charge  is  purely  equitable,  as  for  exam- 
ple, a  deposit  of  title  deeds ; 

8.  Where  the  mortgage  is  of  lands,  and  by  the  local  law  is  subject 
to  a  sale,  as  for  example,  in  Ireland  and  America. — 2  Story^s  Eq,  Jurisp,^ 
294.  Dashwaod  y.  Bithuzey^  Moael.  Rtp,y  196.  Daniel  v,  Skipwith^  2. 
Bro.  Ch.Rep.^  155. 

h  19  difficult  to  perceive  any  solid  or  distinct  ground,  upon  which 
tb^ae  exceptions  st^nd,  which  would  not  justify  the  courts  of  equity  in 
En^laad,  in  d^creeiiMT  ^  ^le  tit  all  times,  when  it  is  prayed  for  by  the 
QortgKae,  or  when  beneficial  to  the  mortg^gqr.  The  inconveniences  of 
the  existing  practice  of  foreclosure  in  that  country  are  so  great,  that  it  haa 
become  a  common  practice  to  insert  in  mortgages  a  power  of  sale,  upon 
default  of  pay^nent. — P^wdlon  Mortgages^  1016.  Stiletnan  v.  ^shdown^ 
i^tk^  477.  Ambler  Rfp.^  13.  0' Gorman  v.  Comyny  2  Scho.  4"  Lef.^ 
150,  TSfndale  v.  Ware^  Jacobs  Rep.^  212.  Gladstone  v.  Sir  ley,  2  Meriv. 
Rep.,  402.  Oxenham  v.  Esdaile^  2  Young  if  Jerv.  Rep.y  ."^OO.  Rf/ffety  y. 
JTtfl^r,  1  Keen  Rep.,  602.  GKolmondeley  v.  Clinton,  2  Jac.  <•  Walker,  1. 
^Bligh.  X.  5.,  1.  Corbett  v.  Barker,  1  Anst  Rep.,  138.  3  jJnst.  Rep.y 
755.  White  V.  P.amlker,  1  Knapp  Rep.,  2*28.  Sugden  on  Vendors,  p. 
326.  Jlpp.^  no.  14, 1th  ad.  2  Story^s  Eq.  Jurisp.^  295.  4  Keni^s  Com^ 
181. 
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3.  What  is  the  practice  in  the  Uaited  Stateii  as  to  foreclosiDg  moil* 
gages? 

In  New  York,  Pennsylvania,  Maryland',  Virginia,  South  Carolina, 
Tennessee,  Kentucky,  Indiana,  Ohio,  Mississippi,  Louisiana,  and  perhaps 
in  several  olher  states,  a  sale  of  the  property  is  decreed. — Brevoori  v.  Jack* 
sojiy  1  Edw.  Rep.  AT  Cowan  v.  WUkinSy  1  Paigt  Rep,^  120.  Regan  v. 
Rea,  2  Fftige,  339.  J^atik  ofOgdensburgh  v.  Arnold,  5  Paige,  38.  McCaii 
v.  Lenox,  9  Serg.  4'  Rawle  Rep,  302.  Mackay  Sr  Brovmfield,  13  Serg. 
Sc  Rawle,  239.  Pnunell  v.  Farmers^  Bank,  7  Har.  Sc  Johns.  Rep.^  202. 
David  v.  Graham,  2  Har.  fy  Gill,  94.  Bell  v.  Brown,  3  Har.  fy  Johns.  ^ 
484.  Commonwealth  v.  Ragsdale,  2  £/e;i.  4*  MunJ.  Rep.,  8.  J^fajfo  v. 
Tomkies,  6  ^m;?/.  /2ep„  520.     Davison  v.   TFat^c,  2  J1/w»/].   iJep.,  527. 

Burton  v,  SmtVA,  13  Pc^er*'  iV.  C.  /Zcp.,  4.64.  S<o««y  v. ,  HilPs  Ch.  Rep.^ 

499.  Rodger 8  v.  Jone^,  1  McCord^a  Gh.  Rep.,  221.  Humes  v.  Sheby,  1 
Tenn.  Rep ,  79.  ^ooJ  v.  JOaots,  4  ^t66.,  47.  Downing  Palmeier 
Cooper  V.  jifartin,  2  Dana  fic/i.,  27.  Poslon  v.  Eubank,  3  /.  J.  Marshy 
44.  ^c/  0/  Indiana,  1830.  1  /^aw.  /Jep.,  235.  5  //aai.  iJe/?^  554. 
Lou.  Civil  Code,  art.  3361.    Landry  w  VEglise,  3  J[k>tf.  Rep.,  221. 

But  in  the  New  England  States,  the  practice  of  a  direct  foreclosure 
would  seem  to  prevail,  and  the  creditor  takes  the  estate  to  himself,  instead 
of  having  it  sold  and  the  proceeds  applied.  In  Massachusetts  and  Maine, 
the  mortgagor  has  three  years,  in  Connecticut,  fifteen  years,  and  in  New 
Hampshire,  one  year,  to  redeem,  after  entry  and  seisin  by  the  mortgagee, 
upon  breach  of  the  condition,  and  without  foreclosure. — 4  Kent*s  Com.^ 
181.  Lockwood  V.  Lockwood,  1  Day^s  Rep.^  295.  2  Swift^s  Dig.f  €56. 
Erskine  v.  Townsend,  2  Mass.  Rep.,  493.  1  Pick.  Rep.^  356.  J^ewell  v. 
Wright,  3  Mass.  Rep.,  155.  Mass.  Revised  Stat,^  183b,  part  3,  tit.  3,  cA» 
107.  Baylies  v.  Bussen,6  Greenleaf  Rep;  153.  Sevett  y.  Hom^  1  Jfew 
Hamp.  Rep.,  332.     Gilmnn  v.  Hedden,  5  fCew  Hamp,  Rep.,  31. 

The  practice  of  strict  foreclosure  has  also  been  allowed  in  North 
Garo]ina.^SAt7/er  v.  Shiller,  1  Hayw.  Rep.^  482, 

4.  What  is  the  nature  of  a  proceeding  to  foreclose  1 

It  is  in  rem,  to  reach  the  pledge,  and  equity  has  nothing  else  to  do. 
Thus  it  cannot,  upon  the  property  proving  insufficient,  decree  that  the  de* 
fendant  pay  the  balance,  and  give  an  execution. — Downing  ▼.  Palmeier ^  1 
Monroe's  Rep.,  66.  Miller  v.  Estelt,  8  Yerger,  425.  WHkins  ▼.  Wilkins^ 
4  Porter's  Rep.  245. 

5.  What  is  the  rule  as  to  who  must  be  parties  to  a  bill  of  foreclosure  1 

The  rule  is,  that  when  the  mortgagee  proceeds  to  foreclose,  he  must 
make  all  incumbrances,  existing  at  the  nnding  of  the  bill,  parties,  in  order 
to  prevent  a  multiplicity  of  suits. — Godfrey  v.  Shadwell,  2  Fern.  Rep.^  601. 
Morret  v.  Westerne,  2  Vera.  Rep.,  663.  Hobart  v.  .Abbott,  2  P.  Will.^ 
643.  Fell  v.  ^roii^n,  2  Bro.  Ch.  Rep.,  276.  Bishop  of  Winchester  v 
Beiver,  3  Ves^,  314.  Sherman  v.  Cox,  3  Ch.  Rep.,  46.  Hearnes  v.  Beach^ 
3  Johns.  Ch.,Rep,,  459.    Lyon  ▼.  Sandford^  5  Conn.  Rep.^  454.     Renvnck 
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▼.  McComh^  1  Hopk.  Rep.,  279.  Wendell  ▼.  Wendell,  3  Pmge  Rep.,  599. 
Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  Rep.',  85.  Finley  v.  TAc  BanA; 
offAe  United  States,  11  Wheaton,  304.  Burgwin  ▼.  Richardson,  2  Hawk. 
ic«p.,223.     Cooper  v.  Martin,  i  I>a»a  J?c».,  27. 

A  mortga^Tor  who  id  personally  liable  to  the  mortgagee  for  the  pay* 
meat  of  the  debt  secured  by  the  mortgage,  but  who  has  parted  with  all 
his  right  and  interest  in  the  mortgaged  premises,  is  a  proper  but  not  a 
necessary  party  to  a  bill  of  foreclosure  of  the  mortgage. — Bigelaw  r. 
Bush,  6  Paige,  343. 

A  second  mortgagee  .may  file  a  bill  of  foreclosure  against  the  mort- 
gagor and  third  mortgagee,  without  making  the  first  mortgagee  a  party, 
and  in  such  a  case  the  prior  incumbrancers  are  not  bound  by  the  decree 
in  which  they  are  not  made  parties,  and  the  purchasers  under  the  sale 
take  subject  to  the  prior  rights. — Rose  v.  Page,  2  Sim.  Rep.,  471.  Filey 
X.  Bank  of  the  United  States,  11  Wheaton,  304.  Broom  v.  Beers^  6  Conn, 
Rep.,  198.  Benedict  v.  Gillman,  if  Paige,  58.  Patterson  v.  Powers,  4 
Paige,  549. 

An  incumbrancer,  pendente  lite,  need  not  be  made  a  party  to  a  bill  of 
foreclosure. — Cook  v.  Mancius,  S  Johns.  Ch.  Rep.,  89.  Drough  v.  Red* 
ford,  1  Moll.  Rep.,  572. 

If  a  mortgagor  convey  a  mortgaged  estate  to  several,  they  should  all 
be  made  parties  to  the  bill  of  foreclosure,  and  compelled  to  contribute 
proportionably  to  the  extinguishment  of  the  mortgagee's  debt. — Poston 
v.  kuhank,  3  J.  J.  Marsh.,  44. 

A  junior  mortgagee  made  a  party  to  the  bill  of  the  elder  for  a  fore- 
closare,  and  failing  to  defend,  will  be  barred* — Cooper  v.  Martin,  1  Dana^s 
Rep.,  27. 

In  mortgage  cases,  defendants  whose  claims  are  upon  the  equity  of 
redemption  merely,  and  who  have  no  interest  in  the  mortgaged  premises, 
in  opposition  to  the  complainant's  claim,  are  not  permitted  to  litigate 
their  claims  to  the  surplus  as  between  themselves,  until  it  is  ascertained 
there  will  be  a  sarplns ;  unless  their  liens  are  upon  different  parcels  of  the 
mortgaged  premises,  or  their  rights  are  of  such  a  nature  as  to  require 
them  to  be  passed  upon  by  the  court,  previous  to  a  decree  of  sale.^- 
Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige  Rep,,  85. 

A  mortgagee,  though  he  have  conveyed  the  whole  mortgaged  premi- 
ses* with  warranty  in  fee,  can  yet  foreclose ;  for  this  conveyance  of  the 
land  will  not  pass  his  interest  in  the  mortgage. — Wilson  v.  Troup,  2  Cowen 
Rep.,  195. 

Where  on  marriage,  the  interest  of  a  sum  secured  by  mortgage  is 
settled  on  the  husband  for  life,  remainder  to  the  wife  for  life,  and  he  is 
afterwards  discharged  as  an  insolvent,  it  is  competent  for  him,  notwith- 
itaoding  his  insolvency,  to  file  a  bill  with  his  wife  to  foreclose  the  ifiort- 
ga^e,  in  order  to  have  the  trust  fund  secured  to  her.  For  although,  by 
the  insolvency,  all  his  pecuniary  right  in  the  mortgage  was  taken  out  of 
him,  yet  he  still  bad  an  interest  to  preserve  the  expectant  estate  of  his 
wife,  and  was  not  disqualified  to  join  her  as  co-plaintifiT  in  a  suit  to  secure 
it — Horan  v.  H^ooloughan,  1  Beatt.  Rep.,  1. 

An  assignment  of  the  mortgage  debt,  without  conveyvnc^  of  the  legal 
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title  pr  the  morl^aged  pjremiseS)  is  Bu^cieii^  to.  entitle  tfae; assignee  to 
suBtaiii  a  petition  for  a  for eclosure. — Austin  v.  Mnrtuuik-,  2  Jkiy^s  R^  ^ 
474.  And  on  a  bill  of  foreclosure,  by  the  assignee,  it  is  not  nccesjsary  to 
make  the  mortgagee  a  party,  be  having  parted  with  alibis  interest  by  an 
absolute  assignment. — Whitney  v.  M^Kinuey^  1  Johns*  dh*  Rep.<f  144.  JVeiis 
rnoA  V.  Chapman^  2  R(^d.  Rep,^  93. 

Upon  a  bill  by  a  mortgagee  against  the  heir  of  the  mortgagor,  not 
for  a  foreclosure  merely,  but  seeking  to  obtain  payment  of  the  debt  over 
and  above  the  sale  of  the  mortgaged  lands,  if  they  should  not  be  adequate 
to  it,  the  executor  should  be  made  a  party. — Drayton  v.  Marshall^  1  Rice's 
Eg.  Rep.^  373.  HUion  v.  Crist,  1  Dana,  386.  Clark  v.  Trintice  d  al.,  3 
Donahs  Rep^  468. 

6.  In  whose  name  must  the  bill  of  foreclosure  be  broOght  1 

In  the  name  of  the  mortgagee  or  his  assignee,  or  if  dead,  in  the  name 
of  his  personal  representatives ;  for  the  mortgage  debt  is  part  of  the  per- 
sonal estate  of  the  mortgagee,  and  though,  on  his  death,  the  estate  tech- 
nically descends  to  the  heir,  he  will,  without  a  manifest  intent  to  the 
contrary,  take  it  in  trust  for  the  personal  representatives. — Com.  Dif., 
tit,  Chan.j  4  ./f .  9.  Demarest  v.  Wynkoop^  3  Johns,  Ch.  Rev.,  145.  Scott 
V.  JUacfarland,  13  J\fass.  Rep.,  309.  Grace  v.  Hunt,  Cook^s  Tenn.  Rep., 
344.  Denn  y.  Spinning,  1  Hoisted  Rep.,  471.  3  Powell  on  Mort,,  968, 
et  seq.  4  Kent^s  Com.,  186.  Harrison  v.  Harrison,  1  Call.  R^.,  419. 
Roath  V.  Smith,  5  Conn.  Rep.,  133. 

If  there  be  no  executor  or  administrator,  it  should  be  suggested  in 
the  bill,  and  all  the  children  should  be  made  parties. — Harrison  v.  Harris 
son,  1  Call.  Rep.,  419. 

All  mortgages  may  be  foreclosed  in  equity.  The  fact  of  its  being  to 
secure  the  performance  of  a  covenant  does  not  vary  the  rule. — Rogers  t. 
Jones,  1  M'Cord's  Ch.  Rep.,  221. 

Equity  will  not  sustain  a  bill  to  foreclose  a  mortgage,  against  the 
mortgagor,  and  against  one  having  an  equity  prior  to. that  of  the  mort- 
gagee.— Wood  V.  Dana,  4  Bibb^,  47. 

The  practice  for  foreclosing  a  mortgage  (in  Kentucky)  is  for  the 
chancellor,  on  the  first  hearing,  to  decide  on  the  sum  due.  to  give  a  day 
for  payment,  and  to  decree  a  foreclosure  and  sale  nisi,  and  afterwards  in 
term  to  decide  whether  this  decree  has  been  performed,  and  if  not  to 
n^ike  it  absolute* — Dowmng  v.  Palmeier,  1  J\£onroe^s  Rep.,  66. 

Upon  the  foreclosure  of  a  mortgage  given  to  secure  the  payment  of 
a  bond,  the  bond  niust  be  produced,  if  not  shown  to  be  lost  or  destroyed, 
as  the  highest  evidence  of  the  debt  The  recital  in  the  mortgage  is  not 
suffipient.— CAewm'ng  v.  Proctor,  2  M* Cord's  Rep.,  14.  JBurgtpin  v.  Rich- 
ardson, 3  Haypk.  Rep.,  203. 

An  order  in  chancery,  made  at  the  second  term  after  the  filing  the 
bill  to  foreclose,  reciting  that  publication  was  duly  made  of  an  order  of  the 
previous  term,  requiring  non-resident  infant  defendants  to  appear,  answer, 
&C.,  appointing  a  guardian,  ad  litem,  taking  the  bill  pro  conjesso,  and  re« 
ferring  it  to  the  master  to  take  and  report  an  account  to  the  same  term, 
ill  irregular.— ffetr^  of  Dunning  et  al.  v.  Stanton,  9  Porter* $  Aep.,  513. 
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7.  What  is  the  rule  a»  to  foreclosure  whete  a  faorlgage  is  givea  to 
ure  a  sum  payable  by  instalments  ] 


A  bill  may  be  exhibited  upon  the  non-payment  of  the  first  instalment^ 
and  the  defendant  will  not  be  allowed  to  stay  proceedings  on  bringing 
into  court  the  principal  and  interest  due,  with  the  costs  that  had  accrue<^ 
unless  be  also  put  in  answer,  confessing  the  debt,  &c.^  or  consents  to  a 
decree  of  foreclosure  to  remain  subject  To  the  further  order  of  the  court 
upon  a  subsequent  default. — Lansing  v.  Capron^  I  Johns,  Ch.  Rep^  617. 
Adams  v.  Essex^  1  Bibb.  Rep.^  1501 

Where  a  mortgage  deed  was  given  to  secure  a  bond  to  a  treasurer 
of  the  state,  payable  on  demand,  with  interest  payable  annually,  it  was 
held,  that  any  delay  of  payment  was  a  forfeiture  of  the  bond  ;  and  that  the 
mortgagee,  or  his  assignee,  might  sustain  a  petition  for  foreclosure  with- 
out showing  a  special  demand. — jjustin  v.  Burbank,2  Dajfs  Rep,^  474. 

Where  a  party  executes  a  mortgage  for  the  security  of  several  sumds 
of  money,  to  fall  due  at  different  times,  upon  default  in  the  payment  of 
the  debt  which  first  falls  due,  the  mortgage  7>ro  ianto  becomes  forfeited,, 
and  the  mortgagee  may  proceed  to  a  foreclosure  and  sale  of  the  mortgaged 
premises. — Singleton  v.  Gayle,  8  Porter^s  Rep,y  277. 

Where  a  debt  secured  by  mortgage  is  due  in  several  instalments,^ 
and  the  assignee  of  the  second  causes  the  property  to  be  sold,  this  sale 
gives  complete  title  to  the  purchaser,  and  the  creditor  of  the  first  instal*- 
ment  cannot  seize  the  property  in  his  hands. — Parkins  el  al*  v.  Campbell^ 
5  Mart.  JV.  !^.  Lou.  Rep.,  149. 

Where  a  mortgage  is  given  to  secure  the  payment  of  promissory  notes^ 
payable  at  diiferent  instalments,  if  the  property  be  sold  on  the  non-pay•^ 
ment  of  the  first  instalment  for  a  sum  less  than  the  whole  debt,  the  pro» 
ceeds  must  be  divided,  pro  ratit^  amonsfst  the  several  holders  of  the  notes— 
Hemann  4*  Co.  v.  PfisSer^  2  Lou.  Rep.,  455.  ^ 

Chancery  may,  under  the  statute,  where  a  bill  is  filed  for  the  fore« 
closure  of  a  mortgage,  on  which  interest  is  due,  but  the  principal  not  yet 
payable,  order  the  whole  to  be  paid ;  but  it  is  not  bound  to  do  ao.--«^- 
Mitchell  V.  Tight,  Hopk.  Rep.,  119. 

In  case  either  of  legal  or  equitable  mortgage,  the' roortgi^ee  may 
pursue  his  legal  remedy  by  ejectment,  and  at  th^  same  time  file  his  bill  to 
foreclose  the  equity  of  redemption. — Hughs  r.  Ed:i$ardSi9  Whedton^  489. 

The  equity  of  redemption  may  be  foreclosed  by  t^e  mortgagor  him- 
■elf ;  for,  upon  a  bill  to  redeem,  the  plaintifl*  is  required  ^9  p»y  the  debt  by 
a  given  time,  which  is  usually  six  months  after  the  liquidation  of  the  debt, 
and  upon  his  default  the  bill  is  dismissed  for  non-payment,  which  is  a  bar 
to  a  new  bill,  and  equivalent  to  a  decree  of  absolute  foreclosure. — ^Kem^s 
Com.,  186.  CholmUy  v.  Oxford,  1  Jltk.,2^1,  Bishop  of  Winchester  v 
Paine^  1 1   Ves..  199.     Perine  v.  Dunn,  4  Johns.  Ch.  Rep,^  u6. 

If  the  mortgagee,  instead  of  resorting  to  a  biU  ^foreclosure,  seeks 

to  collect  his  money  out  of  the  property  of  the  mortgagor,  bis  proeeedinf 

wiQ  be  stayed,  or  he  will  be  compelled  to  assign  over  the  bond  and  mort* 

gage  to  the  mortgagor.— Tice  v.  ^nnin^  1  Johns.  Ch.  Rep.,  12^. 

a   On  a  bill  of  foreclosure,  the  mortgagee  is  conSa^  ^o  his  remedy  oa 
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Ibe  mortgage.  The  wmi  tanikot  be  extended  to  other  property  of  the 
mortgagor,  or  againat  hia  peraon,  in  caae  the  property  mortgaged  is 
inautficient  to  pay  the  debt  for  which  it  waa  pledged. — Dunkley  v.  Van 
Burtn,  3  Johns.  Ch.  Rep.^  330. 

The  mortgagee'a  further  remedy  is  at  law.     And  after  he  may  sa 
on  his  bond  at  law  for  the  deficiency. — Idem. 

A  bill  of  foreclosure  need  not  be  brought  in  the  county  where  the 
land  lies ;  as  the  title  of  the  mortgagee  cannot,  under  such  bill,  be  inves- 
tigated.— Broom  v.  Bters^  6  Conn.Rep.^  198. 

8.  What  is  the  efiect  of  a  atatute  foreclosure  % 

It  transfers  to  the  purchaser  the  right  of  the  mortgagee,  to  the  extent 
of  his  right  or  interest  in  the  mortgaged  premises,  for  the  security  of  his 
debt ;  and  also  transfers  to  the  purchaser  so  much  of  the  equity  of  re- 
demption as  is  not  rested  in  subsequent  mortgagees,  nor  bound  by  the 
lien  of  subsequent  judgments. —  Vroom  v.  Ditmas^  4  Paige*s  Rep,y  526. 

Where  the  purchaser  of  mortgaged  premises  assumes  the  payment 
of  the  mortgage  debt,  and  gives  his  own  bond  as  collateral  security,  upon 
which  bond  a  judgment  is  obtained,  the  mortgagee  cannot  file  a  bill  to 
foreclose. 

A  decree  of  foreclosure  of  a  mortgage,  made  on  a  bill  filed  by  the 
mortgagee  against  the  mortgagor,  the  deed  of  the  commissioner  selling 
the  mortgaged  premises,  although  it  renders  the  title  absolute  as  between 
the  parties,  cannot  be  noticed  as  to  the  third  persons,  as  to  them  the  pro- 
ceedings in  equity  have  no  eflTect  on  the  legal  title  vested  by  the  deed  of 
mortgage  on  which  they  are  grounded. — Miller  v.  Estell^  8  Yerger^  452. 


SALE  ON  FORECLOSURE. 

1.  What  is  the  manner  of  eflTecting  sales  of  mortgaged  premises  nnder 
a  decree  of  court  1 

They  must  be  made  by  a  master  and  under  his  direction.  A  sale,  by 
a  person  deputed  for  that  purpose,  by  the  master,  in  his  absence,  is  irregu- 
lar and  will  be  set  aside. — Heyer  v.  Beaves,  2  Johnson's  Ch,  Rep,^  154. 

The  amounts  of  all  incumbrances  must  be  reported  by  the  master  be- 
fore a  sale  will  be  ordered ;  and  this  though  the  amount  due  to  one  de- 
fendant is  litigated  by  another  defendant,  and  though  there  is  no  question 
as  to  the  amount  due  to  the  complainant. — Renwick  v.  Jifacombey  Hopk, 
Rep,y  277.  Gardener  v.  Gurniss^  Idcm^  306.  Ontario  Bank  v.  Strongs 
2  Paige^  301.  Brtvoort  v.  Jackson^  1  Edw.  Rep.y  447.  Bank  of  Ogdens- 
burgh  V.  ^rnoldy  5  Paige^s  Rep.y  38. 

After  a  decree  for  the  foreclosure  and  sale  of  mortgaged  premises^ 
the  court  will  control  and  regulate  the  proceedings  and  manner  of  sales, 
so  that  no  injustice  shall  be  done  to  either  p  <rty. — Suffern  v.  Johnson^  2 
Paige's  Rep.,  120.    Requa  v.  Rea,  2  Paige's  Rep.,  339. 

Ssai  estate  can  never  be  sold  under  a  mortgage,  without  a  bill  of 
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foredocQTei  and  a  decree  of  sale. — Hart  v.  Ten  Byek^  1  Johns.  Chanctrg 
/i^.i  63. 

Where  interest  on  a  mortgage  is  payable  annually,  and  the  principal 
at  a  future  period,  on  a  bill  for  a  foreclosure  and  sale,  for  non-payment  of 
interest,  the  whole  or  the  part  of  the  premises  will  be  sold,  as  the  court 
may  deem  just  and  necessary,  on  the  special  report  of  the  master  as  to  the 
situation  of  the  premises,  and  as  to  the  best  mode  of  sale  \  and  an  order 
fropi  time  to  time,  as  the  interest  or  principal  becomes  due,  for  a  future 
sale,  may  be  obtained  on  the  foot  of  the  decree,  on  obtaining  the  master** 
report  as  to  the  amount  due,  &c. — BrinckerAoff  v.  Shallhimer^  2  Johns* 
CL  Rats^  486.    Lyman  v.  So/e,  Idem^  4S7. 

Where  lands  belonging  to  several  persons  are  covered  by  a  mort* 
gage  given  by  the  persons  from  whom  they  derived  their  titles,  the  several 
parcels  must  be  sold  to  satisfy  the  mortgage  in  the  order  of  their  aliena- 
tion. The  first  purchaser  from  the  mortgafi^or  has  the  prior  equity,  al* 
though  the  consideration  was  not  actually  paid  until  after  the  other  por- 
lion  of  the  lands  had  been  purchased  4iua  paid  for. — Govemeur  v.  Lynch^ 

2  Paige's  Rep.^  300.    Sloney  v.  Shidtz,  1  Hiies  Ch.  Rep.^  500. 

2.  What  is  the  effect  of  a  sale  under  a  decree  1 

A  sale  under  a  decree,  as  weU  as  under  a  power,  will  bind  infant 
beirS)  for  the  infant  has  no  day  after  he  comes  of  age  to  show  cause,  as 
he  has  where  there  is  a  strict  technical  foreclosure,  and  as  he  generally 
h4s  in  the  case  of  a  decree.— rBooA:.  v.  jRtcA,  1  Vem.^  295.    Mills  ▼.  Dennis^ 

3  Johns.  Ch,  Rep^  367.    4  Kent's  Com.^  191. 

The  master  sells  at  public  auction  after  due  notice,  and  the  purchaser 
becomes  entitled  to  a  deed,  unless  there  be  fraud,  mistake,  or  some  oc* 
carreace,  or  some  special  circumstances,  aflbrding,  as  in  other  cases,,  a 
proper  ground  for  equitable  relief. 

A  purchaser  under  a  sale,  by  virtue  of  a  decree  of  foreclosure,  will 
onry  take  a  title  as  against  the  parties  to  the  suit ;  and  he  cannot  set  it  op 
against  the  subsisting  equity  of  those  incumbrancers,  who  are  not  parties. 
'-'Haines  v.  Beach^  3  Johns.  Ch,  Rep.^  459. 

The  English  method  of  selling  under  adecree  varies  greatly  from 
oars  and  is  favorable  to  openings  of  the  sale ;  whereas,  the  sale  at  public 
auction  with  us  is  ordinarily  a  valid  and  binding  contract,  as  soon  as  the 
hammer  is  down. — 4  Kent's  Com.^  191.   . 

A  decree  taken  pro  coi^fesso^  on  a  bill  of  foreclosure  of  a  mortgage, 
al^er  a  sale  and  delay  of  more  than  six  months,  will  not  be  set  aside,  unless 
ander  very  special  circumstances. — Lansing  v.  McPhtnon^  3  Johns,  Ch. 
Rtp.,  221. 

But  where  the  defendant,  who  was  bound  to  make  good  any  defi- 
ciency on  the  sale,  offered  fifty  ^er  centy  in  advance,  of  the  purchase  money, 
tie  sale  was  opened,  on  condition  of  his  depositing  that  advance  with  the 
register  within  eight  days,  and  paying  the  expenses  of  the  former  sale. — 

Where,  on  a  sale  of  mortgaged  premises  under  a  decree,  the  bond  is 
fally  paid,  the  obligor  is  entitled  to  have  the  bond  and  mortgage  delivered 
up  to  him  and  cancelled. — Ex  parte  Coster^  2  Johns.  Ch.  Rep,^  503. 
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Where  a  second  tnoTtgagee  was  proceedings  to  sell  the  tnortjjuged 
premises,  under  a  power  of  sale  contained  in  the  mortgage,  the  court,  as 
the  rights  of  an  infant  heir  of  the  mortgagee  were  concerned,  and  as  it 
appeared  to  he  for  the  interest  of  all  the  parties,  ordered  the  sale  to  be 
stayed,  and  that  it  should  be  made  under  the  direction  of  a  master,  asso- 
ciated with  the  mortgagee,  on  giving  further  notice  of  sale,  for  six  weeks ; 
and  that  no  more  of  the  premises  should  be  sold  than  would  be  sufficient 
to  pay  the  amount  due  on  the  mortgage,  to  be  computed  by  the  master, 
provided  a  sale  of  part  could  be  made  without  prejudice. — Van  Bergen  ▼. 
Demarset^  4  Johns,  Ch.  Rep,y  37. 

If  mortgaged  premises  are  incapable  of  being  sold  in  parcels,  or  of 
being  divided  without  injury,  the  whole  may  be  sold,  though  the  whole  of 
the  debt  is  not  due ;  and  the  proceeds  applied  to  pay  the  fntereat  and 
costs,  and  the  surplus  to  the  discharge  of  the  principal  of  the  debt. — Camp- 
bell y.  Macombe^  4  Johns.  Ch,  Rep.y  534. 

Where  in  such  case,  the  bond  having  become  forfeited  at  law  for  the 
non-payment  of  the  interest,  the  whols  mortgaged  premises  are  decreed  to 
be  sold,  and  the  mortgagor,  or  the  purchaser  of  the  equity  of  redemption, 
before  the  day  of  sale,  pays  the  interests  and  costs,  the  sale  will  be 
stayed  ;  but  the  decree  of  foreclosure  entered  will  remain  as  further  secur- 
ity, to  enforce  the  payment  of  the  future  interest,  and  the  instalments  of 
the  principal  as  they  fall  due. — Campbell  v.  Macombe,  4  Johns.  Ch.  Rtp.^ 
534.  Delabigare  v.  Bushy  2  Johns.  Ch.  Rep  ^  490.  Brinckerhoff  v.  SAmii- 
kimer,  2  Johns.  Ch.  Rep.,  486. 

Where  a  debtor  buys  his  own  property  on  a  twelvemonths*  bond,  it 
is  not  released  from  the  original  mortgage  resulting  from  the  judgment  un- 
der which  it  was  sold. — OffiU  v.  Hendeslyy  9  Lou,  Rep.^  12. 

■ 

3.  What  is  the  rule  as  to  selling  on  credit  I 

Mortgaged  premises  are  not  sold  on  credit  without  the  consent  of 
both  parties;  but  on  the  plaintiff^s  application  the  court  will  order  a  sale 
on  credit,  to  the  extent  of  the  principal  and  interest.— 5e(/^zc&  v.  Fish^ 
Hop,  Rep.y  594.     Oldham  v.  Huwleyy2J.  J.  Marsh,  117.  Sioneo  V.  Shuliz^ 

1  HilPs  Ch.  Rep.y  499. 

Where  the  court,  in  their  decree,  direct  a  sale  of  mortgaged  premises 
to  be  on  a  credit  of  twelve  months,  it  is  equivalent  to  a  oay  being  given 
to  a  defendant,  for  the  payment  of  the  debt  due  by  him. — David  v.  Graham^ 

2  Har.  Si'  GiU.  Rep.^  94. 

Where  mortgaged  premises  are  not  sold  at  the  risk  of  the  purchaser, 
he  will  not  be  compelled  to  complete  the  purchase,  in  case  the  premises 
should  be  incumbered,  or  no  title  should  pass  by  the  sale,  or  there  should 
be  difficulty  in  obtaining  possession  — McGown  v.  WilkinSy  1  Paige  Rfp,^ 
120      Commonwealth  v  Ragsdale,  2  Hen.  Sr  Munf.  Rep.^  8. 

Where  a  master,  who  was  directed  to  sell  mortgaged  premises  under 
a  decree,  had  written  instructions  from  the  complainant's  solicitor,  not  to 
sell  the  premises  for  a  less  sum  than  $2,600,  the  amount  of  the  debt  and 
costs,  but  through  ignorance  of  his  duty  the  premises  were  sold  for  $1,000 
less,  to  persons  who  were  informed  of  the  instructions,  at  the  time  of  the 
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ral«,  and  before  they  paid  their  bid,  the  court  ordered  a  re-salo  of  the  pro- 
perty.— Requa  v.  Rea^  2  P(nge*s  Rep.^  339. 

A  mortgagee  of  lands  and  slaves  cannot  be  compelled  ^o  resort  to  a 
•ale  of  the  siai'e^  before  he  shall  disturb  the  possession  of  a  bond  fide  pur- 
chaser of  the  lands,  from  the  mortgagor.— .l/ayo  v.  Tomkiris^  6  Munf, 
Rep.,  520. 

O.i  a  bill  by  the  first  mortgagee  to  foreclose  and  sell  a  competent  part, 
the  decree  could  not  be  extended,  except  by  consent  of  the  mortgagor,  to 
sell  a  further  part,  sufficient  to  cover  the  demand  of  subsequently  made  de* 
fendants.  It  is  limited  to  provide  for  the  plaintiif  and  prior  incumbrancersi 
bat  sQch  subsequent  incumbrancers  brought  before  the  court,  if  they  do 
not  redeem,  are  entitled  to  costs. — Ellis  v.  Molloy^  1  MoL  Rep.,  536. 

Where  lands  are  decreed  to  be  sold,  on  a  bill  in  chancery  oy  thd 
mortofagee,  and  such  lands  were  sold,  the  proceeds  of  the  sales,  if  there  is 
a  judgment  against  the  mortgagor  prior  to  the  mortgage,  are  first  to  be 
applied  to  the  payment  of  such  judgment. — Bell  v.  Brown,  3  Har,  jr  Johns, 
Rep,^  484. 

On  a  sale  of  mortgaged  property  upon  a  mortgage  not  recorded  in 
time,  in  the  distribution  of  the  proceeds,  the  mortgage  creditors  will  not 
be  entitled  to  a  preference  over  other  creditors  of  the  mortgagor,  who  be- 
came such  subs^^quent  to  the  date  of  the  mortgage. — Paiinell  v.  The  Far" 
9ur9^  Bank,  7  Har.  4r  Johfis.  Rep.,  202. 

On  a  bill  of  foreclosure  it  is  premature  to  give  directions  in  the  intei 
locntory  decree  relative  to  the  sale  of  the  land.     The  interlocutory  decree 
shoald  direet  the  payment  by  a  given  day,  and  apprise  the  defendant  of 
the  consequences  of  failure.-^O/JAam  v.  Hawley^  2  J.  J.  Marsh.,  117. 

4.  What  is  the  rule  where  a  subsequent  mortgagee  brings  a  bill  ta 
foreclose  1 

He  will  be  entitled  to  redeem  the  prior  mortgage,  and  then  sell  the 
idiole  estate  for  the  money  due  on  both  the  mortgages.  If  the  prior  nport* 
gage  should  not  be  due,  the  junior  mortgage  will  be  entitled  to  a  decree 
for  a  sale  of  the  mortgaged  premises  subject  to  such  prior  mortgage.^- 
Weslern  Insurance  Company  v.  Eagle  Fire  Insurance  Company,  1  Paige^s 
Rep.,  28i. 

The  court  will  not  grant  a  decree  for  the  sale  of  mortgaged  premises 
before  the  debt  is  due,  though  the  mortgaged  premises  are  in  a  state  of 
min  and  decay,  in  consequence  of  storms,  and  the  security  thereby  im- 
paired and  rendered  precarious,  and  where  the  premises  mortgaged  (a  dam 
and  bridge) were  injured  by  storms,  the  court  would  not  interfere  to  com- 
pel the  mortgagor  to  repair  them  at  his  own  expense. — Campbell  r 
Macombe,  4  Johns.  Rep.,  53i.     McGowen  v.  Wilkins,  1  Paige,  120. 

In  selling  a  mortgagor's  interest  upon  execution,  the  valuation  must 
be  of  the  entire  estate,  without  deducting  the  incumbrances. — Baird  v. 
Kirtland,  8  Ohio  Rep.,  24. 

Rights  of  the  mortgagee  are  not  to  be  prejudiced  by  a  sheriflT  scllitig 
the  mortgaged  premises  at  one  and  the  same  time,  under  judgment  older 
and  younger  than  the  mortgage. — Jfesbitt  v.  Gallom,  7  GUl.  4r  Johns.  K^^ 
494.  '    ^ 
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5.  What  right  will  be  acquired  by  a  purchase  under  a  void  decree  t 

A  purchaser  under  a  void  decree,  in  possession  of  the  iands,  is  viewed 
as  a  stranirer,  and  cannot  protect  himself  against  the  owner  of  the  equity 
of  redemption  by  setting  up  an  outstanding  title  in  the  mortgagee,  at  whose 
suit  the  decree  was  obtained. — Waison  v.  Spense^  20  Wtn*iell^  260. 

Extreme  haste  in  progressing  to  a  decree  and  sale  of  mortgaged 
premises,  especially  when  great  inadequacy  of  price  is  attributable  to  it, 
will  not  be  approved  by  the  court. — Ormsby  v.  Phillips^  4  Dana^  333. 

6.  What  is  the  general  rule  as  to  opening  biddings  in  the  United 
States  1 

As  a  general  rule,  the  practice  of  opening  biddings  at  the  matter's 
tales,  has  not  been  adopted- here. 

But  where  the  executors  of  the  mortgagor  were  innocently  misled, 
and  induced  to  believe  that  the  sale  of  the  mortgaged  premises  would  not 
take  place  on  the  day  appointed,  there  being  no  culpable  negligence  on 
their  part,  the  court,  under  the  circumstances  of  the  case,  ordered  the 
sale  to  be  set  aside,  on  the  ground  of  surprise,  on  the  defendant's  paying 
to  the  purchaser  all  his  costs  and  expenses,  and  the  costs  of  the  application  f 
and  this,  although  the  sale  was  perfectly  regular  and  fair. — Williamson 
y.  Dale^  3  Johns.  Ch.  Rep.y  290. 

Where  a  person  becomes  a  purchaser  under  a  decree  of  the  court  of 
chancery,  he  submits  himself  to  the  jurisdiction  of  the  court  in  that  suit 
as  to  all  matters  connected  with  the  sale,  or  relating  to  him  in  the  charaeter 
,  of  purchaser. — Downing  v.  Palmeier^  1  Monroe^s  iS^p.,  66. 

OF  THE  RIGHTS  OF  THE  MORTGAGOR. 

1.  What  is  the  rule  as  to  what  things  are  capable  of  being  mortgaged  f 

It  may  be  stated,  that  in  equity,  whatever  property,  personal  or  real. 
It  capable  of  absolute  sale,  may  be  the  subject  of  mortgage,  in  conformity 
to  the  doctrine  of  the  civil  law. — Quod  exemptionem  vtnditionemqut  recipit^ 
etiampignnrationem  recipere  potest.  I  Domaty  b.  3,  tit.  — \  sec.  1.  JDtg.^ 
20,  tit.  1,  /.  9. 

Therefore,  rights  in  remainder  and  reversion,  possibilities  coupled 
with  an  interest,  rents,  franchises  and  choses  in  action  are  capable  of  be* 
ing  mortgaged.  But  a  mere  naked  possibility  or  expectancy,  such  as  that 
of  an  heir,  is  not.— 2  Slory^s  Com.  on  Eq.  Jurisp.,  290.  4  Kent^s  Com.^ 
144.  Carleton  v.  Leighton^  3  Meriv.  Rep.^  667.  Williams  v.  Bosanquet^ 
I  Brod.  Sr  Bing.,  238.  1  Powe/l  on  Mort.  Ch.,  17,  18,  23.  Fearne  mt 
Contin.  Rem.^  by  Butler^  548.  Warmtrey  v.  Tanfild,  1  Ch.  i?g).,  29. 
Goring  v.  Bickerstaff,  1  Ch.  Cos.,  8.  1  Mad.  Ch.  Pr.,  437.  1  Fonbl.  Eq  ^ 
h.  1,  ch.  4.  Wind  V.  Jekyll,  1  P.  Will.  Rep.,  573.  Kimpland  v.  Courts 
ney,  2  Freem.  Rep.,  251.  Thomas  v.  Freeman,  2  Vern.  Rep.,  563 
Wrighl  V.  Wrighl,  1  Ves.  Rep.,  411.  Jones  v.  Roe,  3  T.  Rep.,  93. 
Stokes  V.  Holden,  1  Keen  Rep.,  145.  Prosper  v.  Edmonds,  1  Younge  it 
Coll.  Rep.^  481.     Welch  v.  Mandetnlle,  1   Wheaton,  235.    MandevOle  r. 
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Vdchy  5  Whtcaan^  2T7.  Tiernan  v.  Jackson^  5  P€fer<*  S.  C,  iJep.,  597. 
Malcom  y.  Charltsworth^  1  ^ee/i  /?ep.,  63.  Les/ie  v.  Guthrie^  1  j5i:/i;f.  JV*. 
Cot.,  697.  Douglass  v.  Russell,  4  S>a».  /Jg?.,  52*.  5.  C.  1  Myhie  ^ 
Kteriy  44S.  In  re  Ship  Ware,  Price^  269^  Counts  v.  Jiuher^  1  Jac.  <• 
»Fa/A:«r.  W^ti/wsij  v.  Tkorp,  2  Siw.  /ie;>.,  257.  Dearie  v.  i/.///,  3  /2mm., 
i.  Wallingson  v.  CouitSy  3  Meriv.  Rep.^  707.  CoUyer  v.  ,7c//on,  1  Twm. 
4r  i?ttM.  ij«p.,  469.  /''os/er  v.  Blackstone,  I  Mylne  ^  Keen,  297.  Gar- 
rarrf  y.  Lore/  Lauderdale^  3  &j«.  i2«p.,  1.  Smisf  v.  South  Car.  Ins.  Co.. 
3  Wheaion,  268. 

2.  What  is  the  character  of  the  mortgagor  at  law  1 

Technically  speakinsr,  the  mortgagor  has,  at  law,  a  m^re  tenancy,  and 
that  18  subject  to  the  right  of  the  mortgagee  to  enter  immediately,  and  at 
his  pleasure,  if  there  be  no  agreement  to  the  contrary.  He  may  at  any 
time  he  chooses,  and  before  a  default,  put  the  mortgagor  ont  of  possession, 
by  ejectment,  or  other  proper  suit. — Birch  v.  Wright^  1  Dum.  St  East, 
Rep.,  378.  Keech  y.  Hall,  DougL,  21.  Legg  v.  Sirudwick,  Salk,,  414. 
Comyn^s  Dig.,  tit.  Estate,  I.  H, 

The  mortgagor  has  no  power  of  making  leases  to  bind  the  mortgagee 
He  cannot,  against  the  will  of  the  mortgagee,  do  any  act  to  disseise  him. 
-^ro,  Jac,,  660.     Cro.  Car.,  304.     3  Leving,  388.     Skin.,  424. 

The  mortgagor  in  possession  is  considered  to  be  so  with  the  consent 
of  the  mortgagee,  and  cannot  be  treated  as  a  trespasser. — Rockwell  v, 
Bradley,  2  Conn.  Rep.,  1.  Blaney  ▼•  Bearce,  2  Qreeidf.  Rep.,  132.  Ers- 
kine  v.  Tovmsend,  2  Mass.  Rep.,  493.  J^Tewall  v.  Wright^  3  Mass.  Rep., 
138.  Coleman  v.  Packard,  16  Mass.  Rep.,  39.  Simpson  v.  Emmons,  1 
Btnn.,  176.  McCall  v.  Lenox,  9  Serg.  St  Rawle,  302.  Wilder  y.  Houghs 
ton,  1  Pick.  Rep.,  88. 

The  mortgagor  is  tenant  at  will,  sub  modo.  He  is  not  entitled  to  the 
emblements  as  others  are ;  and  he  is  no  better  than  a  tenant  at  sufferance, 
and  is  not  entitled  to  notice  to  quit  before  an  ejectment  can  be  maintained 
against  him. — Moss  v.  Gillmore,  Dougl.  Rep.,  279.  Thunder  v.  Belcher, 
3  East's  Rep.,  449.     Birch  v.  Wright,  1  Durn.  St  EmttU  Rep.,  383. 

A  mortgagor  has  had  ascribed  to  him  ay&riety  of  characters  in  which 
there  existed  some  points  of  resemblance.  But  it  would  be  productive  of 
niach  error,  if  it  were  to  be  concluded  as  complete  in  every  point,  to  any 
one  of  the  characters.  The  relntions  of  veodor  and  pvrehaser,  of  princi- 
pal and  bnilifi*,  of  landlord  and  tenant,  of  debtor  and  creditor,  of  trustee 
and  ce«vut  que  trust,  have  been  applied  to  the  relation  of  mortgagor  and 
mortgagee,  according  to  their  different  rights  and  interests,  before  or  after 
the  condition  forfeited,  before  or  after  the  foreclosure,  and  according  as. 
the  possession  was  in  the  mortgagor  or  mortgagree. — (^uo  teneam  vultus 
mutantem  Protea  nodo  ?  The  truth  is,  it  is  a  relation  perfectly  anomalous 
and  sui  generis.  The  names  of  mortgagor  and  mortgagee  most  properly 
characterize  the  relation.  They  are  characters  as  well  known,  and  their 
rights,  powers,  and  interests  as  well  settled  as  any  in  the  law. 

It  is  a  contract  of  a  peculiar  nature,  by  which,  ander  certain  cond^ 
tions,  the  mortgagee  becomes  the  purchaser,  of  a  seeurity  and  pledge^  to 
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hold  to  his  own  ase  and  benefit.  He  acquires  a  distinct  and  independent 
benoficial  interest  in  the  estate ;  he  has  always  a  qualified  and  limited 
right,  and  may  eventually  acquire  an  absolute  and  permanent  one  to  tnke 
possession,  and  be  is  entitledno  enforce  his  right  by  an  adverse  suit,  in 
morUm^  against  the  mortgagor.— CAo/monic/^^f  v.  Lord  Clinton^  2  Joe,  4r 
Walker,  182,  tt  seq. 

The  mortgagor  la  the  owner  of  the  property  against  all  the  worid^ 
subject  'only  to  the  lien  of  the  mortgagee. — Hiieheockv,  Harringion,  6 
Johns.  Rep,,  295.  Colts  v.  Coles,  15  Johns,  Rep.,  320.  Dickenson  t. 
Jackson,  6  Cowen^s  Rep.^  147.  ^:tor  v.  Hoyt  el  al,^  5  WendelPs  Rep,^ 
603. 

The  mortgagor  in  possession  before  foreclosure,  is  regarded  as  seised 
of  the  land  \  and  if  he  convey  the  land  with  covenant  of  seisin,  the  exist- 
ence of  the  mortgage  is  not  m  breach  of  the  covenant  \  but  if  the  covenant 
was  of  an  indefeasible  estate,  the  covenant  would  be  broken.  And  before 
foreclosure  the  mortgagor  remains  seised  of  the  freehold,  and  the  mort- 
gage  has  but  a  chattel  interest. — Sedgwick  v.  Hollenback,  7  Johns.  Rep., 
380.  Runyan  v.  MerstreaUj  11  Johns.  Rep.,  .')38.  Delavergene  v.  Jf orris, 
7  Johns.  Rep,,  358.  Ford  v.  Philpot,  5  Har.  Sr  Johns.  Rep.,  312.  Hin- 
iington  v.  Smith,  i  Conn.  Rep.,  235.  McCall  v.  Lsnox^  9  Serg.  4r  Rawle 
Rep.,  302.     Blaney  v.  Bearee,  2  Gretnlf.  Rep.^  132. 


3.  How  is  the  mortgagor  considered  in  equity  1 
-..V  • 


The  mortgagor  haa  An  estate  in  the  land  in  the  nature  of  a  trust  es- 
tate, which  may  be  granted,  devised  and  entailed.  The  mortgage  is  but 
a  pledge  or  secarity  for  the  payment  of  the  debt,  or  the  discharge  of  the 
engagements,  for  which  it  was  given.  The  estate  of  the  mortgage  is  a 
mere  chattel  interest.  His  title  is  confined  to  a  particular  purpose.  He 
has  no  right,  nor  can  ho  make  use  of  any  remedy,  further  than  as  may  be 
necessary  to  secure  the  repayment  of  the  money  due  him.  When  that  is 
paid,  his  duty  is  to  reconvey  the  estate  to  the  person  entitled  to  it.  It 
never  remains  in  his  kand8,clothed  with  any  fiduciary  duty,  lie  is  never 
entrusted  with  the  care  of  it;  nor  under  any  obligation  to  hold  it  for 
any  one  but  himself:  nor  is  he  allowed  to  use  it  for  any  other  purpose. 
The  estate  is  not  committed  to  his  care,  nor  has  he  the  means  of  prevent- 
ing  or  of  being atquainled  with  the  changes  which  the  title  to  the  equity 
of  redemption  may  oodergo,  either  by  \i&  act  of  the  mortgagor,  without 
his  privity,  or  by  operation  of  law,  by  descent,  forfeiture,  or  otherwise. — 
Cholmondeley  t.  Lord  Clinion,  2  Jac.  Sf  Walker  Rep,,  182.  Seton  v. 
Slade,  7  Fes.,  283.  Caskbume  v.  Inglis,  2  Jac.  *  Walk.  Rep.,  194.  Len- 
non  v.  J^apicr,  2  Sdko.  Sf  Lefr.,  6^*4.  Cas/iburne  v.  Scarje,  1  Jltk.  Rep., 
605.     Dixon  r.  SavilU^  1  Bro.  Ch.  Rep.,  327. 

Where  the  mortgagee  obtains  the  renewal  of  a  lease,  or  any  other 
advantage,  in  coBaequenoe  of  his  situation  as  such  mortgagee,  the  mort- 
gagor coming  to  aedcem  will  be  entitled  to  the  benefit  thereof. — Slee  v. 
Manhattan  Co.,  I  Paige's  Rep.^  48. 

A  mortgage*  rcfnaing  to  restore  the  mortgaged  premises,  on  the  ten- 
der of  the  mortgage  uioney,.should  be  answerable  for  accidents  thereafter 
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happening  to  the  property  ;bat  if  a  slave  be  the  subject  matter,  who  was 
latioring  under  a  malady,  of  which  he  dies,  at  the  time  of  the  mortgage 
and  tender,  the  mortgagee  fthall  not  be  responsible. — Shannon  v.  Speers^ 
2  ^,  K.  MttrsL,  312.  Rakestraw  v.  Brewer,  2  P.  Will.,  511.  4  Keni^$ 
Com,j  167.     Holridge  v,  Gillespie^  2  John$,  CA.  Rep.,  33. 


OF  THE  EQUITY  OF  REDEMPTION. 

1.  What  is  the  doctrine  as  to  the  mortgagor's  eqaity  of  redemptioni 

The  equity  doctrine  is,  that  the  mortgage  is  a  mere  security  for  the 
debt,  and  only  a  chattel  interest,  and  that,  until  a  decree  of  foreclosure,  the 
mortgagor  continues  the  owner  of  the  fee.  The  equity  of  redemption  is 
considered  the  real  and  beneficial  estate,  tantamount  to  a  fee  at  law ;  and 
it  is  accordingly  held  to  be  descendable  by  inheritance,  devisable  by  will, 
snd  aliena)>Ie  by  deed,  precisely  as  if  it  were  an  absolute  estate  at  law.-— 
Mills  ▼.  Bank9,  3  P.  WilL^  6.  Wilson  v.  Troup,  7  Johns.  Ch.  Rep,,  25. 
Kinnavl  v.  Money,  2  SwanH,  /2£/?.,.208.  Jeremy  on  Eg.  Jurisp.,  B.  1,  ck» 
•2,;».  182. 

The  courts  of  law  have  also,  by  a  gradual  and  almost  insensible  pro- 
gress, adopted  these  equitable  views  of  the  subjeet,  which  are  founded  in 
justice,  and  accord  with  the  true  intent  and  inherent  nature  of  every  such 
transaction. — 4  Kent^s  Comm.,  160.  Cashborne  v.  Scarf e,  I  Jith.,  603. 
ThtKin^  V.  St.  Michael's,  Dough.  R^,,  41.  Rtmyun  v.  Mercerau,  11 
Johns,  Rep.y  534-  The  King  v.  Edington,  1  East's  Rep.,  28S.  Jackson 
V.  Wilhrd,  4  Johns.  Rep,,  41.  Huntington  v.  Smith,  4  Conn.  Rep.,  235. 
McCallr.  Lenox,  9  Serg.  Sr  Rawle,  302.  Ford  v.  PhUpot,  5  Har.  Sr  Johns.^ 
112.  Wilson  V.  Troup,  2  Cowen's  Rep.,  195.  Eaton  v.  Whitings  3 
Pick.  Rfp.,  484.  Blaney  v.  Bearse,  2  Greenleaf  R^.,  132.  Anson  v.  L^s^ 
4  Simons  tiep.^  364. 

Equity  allows  a  redemption  of  property,  on  the  genenl  principle  of 
believing  acrainst  forfeitures,  when  compensation  can  be  made. — Scott  v. 
Britton,  2  Y^rger^s  Rep.,  215.     Skinner  v.  Miller,  5  Litt.  Rep.,  84. 

An  equity  of  redemption  is  indivisible. — Franklin  v.  Gorham,  2  Da/g 
Rep.,  142. 

if  the  mortgagee  sells  the  equity  of  redemption  by  execution  at  law, 
to  satisfy  the  mortgage  debt,  and  then  proceeds  at  law  against  the  raort- 
ga?or*s  pi^TSon,  or  other  property,  to  obtain  the  residue  of  the  debt,  unsat* 
isfied  by  the  sale  of  the  equity  of  redemption,  or  if  the  whole  debt  is  satis- 
fied by  such  tale,  he  must  assign  over  to  the  mortgagor  the  bond  and 
mortgage,  to  enable  him  to  compel  the  purchaser  of  the  equity  of  redemp- 
tion to  refund  to  him  the  debt  out  of  the  land  mortgaged*— 7Vc<  v«  »dnniC^ 
I  Johns.  Ch.  Rep.,  125. 

The  mortgagee  may  become  the  purchaser  of  the  equity  of  redemp- 
tion, if  he  does  not  make  use  of  his  incumbrance  to  influence  the  mortga- 
g<v  to  part  with  the  estate  for  less  than  its  real  value. — Hieks  v.  Htcks^  5 
GUI  9f  Johns.  Rep.,  34. 

2'- 
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2.  Who  may  redeem  1 

None  but  the  mortgagor,  his  heirs  or  assigns,  are  entitled  to  redeem, 
or  tan  maintain  a  bill  in  equity  to  obtain  a  re-conveyance  of  the  land 
mortgaged. — Smiih  v.  Mann%ng*s  Extra.^  9  Mass.  Rep. 

This  must  be  held  to  include  all  persons  who  have  acquired  any  in- 
terest in  the  lands  nfbrtgaged,  by  operation  of  law  or  otherwise,  in  prior- 
ity of  title.— 2  Fonbl.  Eq.^  B.  3,  ch.  1.    4  Keru's  Com,^  162. 

Such  persons  have  a  clear  right  to  disen^rage  the  property  from  all 
incumbrances,  in  order  to  make  their  own  claims  beneficial  or  available. 
Hence  a  tenant  for  life,  a  tenant  by  the  curtesy,  a  jointress,  n  tennni  in 
dower  in  some  cases,  a  reversioner,  a  remainderman,  a  judgment  credi- 
tor, a  tenant  by  elegit^  and  indeed  every  other  person,  being  an  incum- 
brancer, or  having  a  legal  or  equitable  title  or  lien  therein,  may  insist  up- 
on a  redemption  of  the  mortgage,  in  order  to  enforce  their  lespeotive 
claims  and  interest  in  the  land. — Butler*8  J^Tote  Co.^  Litt.^  208.  Swan 
nock  V.  Liffordy  Ambler  Rep.^  6.  Kinnoul  v.  Money f  3  Swansit.  Rep^  208. 
Jer,  on  Eq.  Jurisp^j  182.  4  Kent^s  Com,^  162.  2  Siory^9  Eq.  Juritp,^ 
•291.  Sharpe  v.  Scarborough^  4  Ve$.  Rep,^  538.  1  Powell  on  MorL^  312. 
Grant  v.  Duane,  9  Johns.  Rep.,  591.  Hill  v.  Holliday^  2  LitL  Rep.^  332. 
Bird  V.  Gardener,  11.  Mass.  Rep.,  364. 

Even  a  person  claiming  under  a  prior  or  subsequent  voluntary  eon- 
veyance,  may,  as  against  the  mortgagee,  redeem.— 2  Fonbl.  Eq.^  B.  3, 
eh.  1,  sec,  9. 

But  no  person,  except  the  mortgagor,  his  heirs  or  privies  in  estate, 
has  a  right  to  redeem  or  to  call  for  an  account,  unless,  indeed,  it  can  be 
shown  that  there  is  collusion  between  them  and  the  mortgagee.  Hence 
it  is  that  h  mere  annuitant  of  the  mortgagor  (who  has  no  interest  in  the 
land,)  has  no  title  to  redeem. — Troughton  v.  Binks^  6  Ves.^  572.  White 
Y.  Pamfher,  1  Knapp^s  Rep.,  229. 

An  incumbrancer  pendente  lite  is  not  entitled  to  redeem. — Jones  r 
Meredith,  Comyn^s  Rep,,  670. 

Where  a  mortgagee  has  two  mortgages  upon  different  estates,  aepa- 
rately  mortgaged  to  him  by  the  mortgagor,  and  one  of  them  is  a  deficient 
security  for  the  debt,  and  the  other  is  more  than  sufficient,  the  mortgagor 
and  his  heirs  will  not  be  allowed  to  redeem  one,  without  redeeming  the 
ether. — 1  Mad.  €h.  Pr.,  425.  Shutleworth  v.  Lay  cock,  1  Vern.  Rep.^  245. 
Margrave  v.  Leliooke,  2  Vern.  Rep.,  207.  Pope  v.  Onslow,  2  Vern.  Rep.^ 
286.    Jonts  V.  Smith,  2  Ves,  Jun.,  376.     Ex  parte  King,  1  Jltk.  Rep.^  300. 

And  if  the  equity  of  redemption  of  one  of  the  estates  be  sold,  the 
purchaser  will  not  be  permitted  to  redeem  that  estate  (if  the  mortgage  has 
become  absolute  at  law,)  without  redeeming  both  mortgages. — Pure/oy  t« 
Purefoy,  1  Vern.^  29.  Ex  parte  Carter,  Jlmbler's  Rep.,  733.  Jones  v. 
Smith,  2  Ves.  Jun.,  376.  Ireson  v.  Denn,  2  Cox  Rep.^  425.  Willie  ▼• 
Lugg,  2  Eden  Rep.,  80. 

The  ground  of  this  doctrine  is,  that  he  who  seeks  equity,  must  do 
equity ;  nnd  a  court  of  equity  will  not  assist  any  person  in  depriving  a 
mortgairee  of  any  security  which  he  would  have  against  the  mortgagor.-— 
2  Fonbl.  Eq,,  B.  2,  ch.  3,  sec.  9.     2  Story's  Eq.  Jurisp.^  292- 
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A  purchaser  of  lands  at  a  sheriflTs  sale,  who,  under  tbe  act  of  New 
Torky  of  April  12,  1820,  receives  a  certificate  from  the  sheriff*,  is  to  re- 
dsem  a  prior  mortgage. 

And,  where  subsequent  to  the  sheriflT's  sale,  the  land  being  again 
•old  by  a  master  under  a  decree  of  foreclosure,  the  same  person  became 
tbe  purchaser  at  each  sale,  and  paid  at  the  two  sales  together,  two  thou- 
sand  dollars  more  than  the  property  was  worth,  it  was  ordered  that  the 
balance  remaining  in  the  register's  hands,  after  satisfying  all  incumbrnn- 
ees,  should  be  paid  over  to  the  purchaser  at  the  sheriff's  sale. — Matter 
ofSchruyhamy  Hopk.  Rep.^  88. 

No  person  can  come  into  a  court  of  equity,  for  a  redemption  of  a 
mortgage,  unless  he  is  entitled  to  the  estate  of  the  mortgagor,  or  claims 
a  subsisting  interest  under  it. — Grant  v.  Duane^  9  Johns,  Rep,^  591. 

W.  holding  a  mortgage  against  C,  became  indebted  to  him  on  book 
account,  to  the  amount  of  $3,000,  after  which  ]S.  recovered  a  judgment 
against  C. :  Held^  that  C.  was  entitled  to  set-off  the  $3,000  against  the 
mortgage,  and  his  right  passed  to  R.  by  virtue  of  his  judgment,  which 
gave  him  a  right  to  redeem,  and  to  have  the  $3,000  allowed  on  the  mort- 
gage.— Roosevelt  v.  The  Bank  ofjfiagara^  Hopk.^  579.  Hill  v.  Holliday^ 
2  Lid.  Rep^  332. 

Where  the  mortgagee  purchases  the  mortgaged  premises  under  judi- 
cial proceedings,  and  continues  to  own  them  until  such  judicial  proceed* 
iogs  are  reversed,  the  mortgagor  is  entitled  to  redeem. — Hubble  v.  Brad- 
io3rs  Heirs,  8  Ohio  Rep.,  127. 

A  party  allowed  to  redeem  slaves,  pledged  to  an  assignee  to  secure 
the  assigned  debt  and  other  loans,  is  required  to  pay  the  debt  with  inter* 
est,  deducting  the  hire  of  the  slaves  up  to  the  date  of  the  final  decree.— 
Woodward  v.  Fitzpatrick,  9  Dana,  120.  Wilkins  v.  Sears^  4  Monroes 
Rep^  BH. 

3L  What  if  a  mortgage  be  usurious  1 

Where  a  mortgage  is  infected  with  usury,  though  neither  tbe  mort- 
gagee nor  his  assignee  can  proceed  in  equity  for  a  foreclosure,  yet  the 
mortgagor  cannot  redeem  without  a  tender  of  the  sum  really  due  in  con* 
science. — Trumb6*s  Extr.  v.  Blizzard^  6  Gill  ic  Johns,  Rep,,  18. 

If  a  mortgagor  is  driven  to  file  a  bill,  it  must  be  done  to  redeem. 
Re  cannot  file  a  bill  merely  to  set  aside  a  sale,  and  have  the  premises  re- 
sold, even  though  the  mortgagee  may  have  inequitably  made  use  of  his 
power  to  sell,  and  unfairly  bought  in  the  property. — Goldsmith  v.  Osborne, 
lEdw.  Rep.,  560.  Dtcst  v.  Conrad,  5  Munf.  Rep,,  411.  Williams  v. 
Hotoard,  3  Jfdurph,  Rep.,  74-. 

A  fair  purchaser  at  a  sheriff's  sale,  under  contract  with  the  defend- 
ant, that  he  may  redeem,  holds,  as  in  mortgage ;  and  another  creditor 
may  maintain  his  bill  to  redeem,  have  a  sale  and  appropriation  of  the  pro- 
cess.— Toder  v.  Stamford,  7  Monroe^s  Rep.,  480. 

Where  the  plaintiff  assigned  the  lease  of  a  farm  to  secure  the  pay- 
ment of  a  debt  due  to  the  defendant,  and  the  parties  afterwards  entered 
into  an  agreement,  by  which  the  plaintiff,  in  consideration  of  a  sum  of 
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money  expressed,  but  not  in  fact  paid,  agrreed  to  give  up  to  the  defendant 
one-half  of  the  farm  ;  and  the  defendant  entered  into  the  possession  of  the 
premises,  and  surrendered  the  lease  to  the  landlor?,  and  took  a  new  lease 
for  an  extended  term  of  years:  it  >vas  hdd^  that  the  plaintifi'was  entitled 
to  redeem  the  whole  premises,  and  upon  such  redemption  to  have  the  entire 
benefit  of  the  new  lease. — Holdridgt  v.  Gillespie^  2  Johns,  CA.  R'p*^  30. 

A  mortgagor  of  slaves  may  maintain  his  bill  to  redeem,  for  an  account 
of  hire,  &;c.,  and  for  compensation  for  a  slave  sold  by  the  mortgagee. — 
Wilkins  V.  SearSy  4  Monroe^  R^P'y  347. 

Where  a  right  in  equity  of  redeeming  mortgaged  land  is  attached  on 
mesne  process,  and  afterwards  sold  on  execution,  a  second  mortgage  in 
the  interval  between  the  attachment  and  sale,  is  valid  ;  and  the  second 
mortgagee  or  his  assignee,  may  redeem  the  right,  in  equity,  sold. — Bige^ 
low  V.  Wilson^  1  Pic^.,  455. 

Where  the  purchaser  of  an  equity  of  redemption  pays  the  mortgage 
debt  and  takes  an  assignment  of  the  mortgage,  the  widow  of  the  mortgagor 
will  not  be  let  in  to  redeem,  except  upon  paying  the  whole  debt  secured 
by  the  mortgage. 

But  where  one  claiming  under  the  mortgagor,  redeems,  the  widow  of 
the  mortgagor  will  be  let  in  by  contributing  her  portion  of  the  mortgage 
<)ebt,  according  to  the  value  of  her  life  estate  in  one-third  part  of  the 
mortgaged  premises. — Gibson  v.  drehore^  5  Pick,  Rep,,  146. 

The  executrix  of  the  mortgagor,  or  of  his  grantee,  having  no  interest 
in  the  premises,  is  not  entitled  to  redeem,  and  cannot  revive  a  suit  for 
that  purpose,  commenced  by  the  testator  in  his  lifetime. — Douglass  t. 
Sherwan,  2  Paigt^s  Rep,,  358. 

A  trustee  in  receipt  of  rents  and  profits  of  a  mortgaged  estate,  under 
an  old  conveyance  of  the  equity  of  redemption,  upon  trusts  to  sell  and 
pay  off  certain  debts  which  have  been  long  since  satisfied,  is  not  entitled 
to  redeem  the  mortgage. — Owen  v.  Fink,  2  Sim.SrStu.  Rep,,  600.  CAown- 
ing  v.  Cox,  1  Rand.  Rep,,  306. 

A  judgment  creditor  of  the  mortgagor  will  be  permitted  to  redeem 
the  premises  in  the  hands  of  the  heirs  or  personal  representatives  of  the 
mortgagee. —  Van  Buren  v.  Oimstead,  5  Paige*s  Rep.,  9. 

A  second  mortgagee  whose  deed  is  registerea,  not  made  a  party  to  a 
bill  by  first  mortgagee,  to  foreclose  and  sell,  is  entitled  to  redeem  the 
purchaser  under  the  decree. — Ormshy  v.  Thorp,  2  Moll,,  503.  Cooper  v. 
Martin,  1  Dana's  Rep,,  25.  Western  Ins,  Co.  v.  The  Eagle  Fire  Ins.  Co.^ 
1  Paige^s  Rep,,  284.  Saunders  v.  Frost,  5  Pick,  Rep.^  259.  Franklin  v. 
Gorham,  2  Day^s  Rep.,  142. 

If  the  mortgagee  of  a  slave  recover  him  in  detinue  against  a  person 
claiming  under  a  bond  fide  purchaser  from  the  mortgagor,  equity  will  con- 
sider such  person  as  standing  in  the  place  of  the  mortgagor,  and  entitled 
to  redeem  the  slave  by  paying  the  debt. — Dust  v.  Conrad,  5  Munf.  Rep.^ 
411. 

A  husband  and  wife  being  jointly  entitled  to  an  equity  of  redemption 
in  fee,  conveyed  it  by  deed,  without  a  fine,  to  the  mortgagee.  The  wife 
survives.  She  or  her  heirs  may  redeem. — Price  v.  Copper^  1  Sim.ijrStu, 
Sep.,  317 
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A  decree  of  foreclosare  shtAl  not  preclude  a  purchaser  of  a  moiety  df 
tbc  equity  of  redemption  from  being  let  it  to  redeem. — Spiller  v.  Spiller^ 
1  Hayic.  Rep.^  482.  Weaver  v.  Maule^  2  Russ.  if  Mylfu^  97.  Reeve  v.  Hicksp 
3  Sim.  Sr  Siu.  Rep.,  403. 

4.  What  IS  the  rule  as  to  the  right  of  a  widow  to  dower,  where  the 
hasband  dies  seised  of  an  equity  of  redemption  only,  baviug  mortgaged 
the  knd  before  the  marriage  % 

That  the  widow  shall  have  her  dower  in  the  equity  of  redemption. — 
Hitchcock  V*  Harriaoi^t  6  Jchne.  Rep.,  290.  Collins  v.  Torryj  7  Johns.  Rjep^ 
278.  Coles  y.  Coles,  15  Johns,  Rep.,  319.  Walker  v.  Griswold  et  al.,  & 
Pick.  Rep^  416.    Smith  ▼.  Eastis  et  id.,  7  Greenlf.  Rep.,  41. 

5.  What  is  the  role  as  to  the  conditions  upon  which  a  party  will  be 
allowed  to  redeem  1 

The  redemption  must  be  for  the  entire  mortgage,  and  not  by  parcels- 
He  who  redeems  must  pay  the  whole  debt,  and  he  will  then  stand  in  tho 
place  of  the  party  whose  interest  in  the  estate  he  discharges. — 3  Atk.. 
Rtp^  313.  Polk  y,  C Union,  12  Ves.,  59.  Catkins  y.  Munsell,  2  Rool^s 
Rep.^  333.  Skinner  v.  Miller,  5  Litt.  Rep.,  85.  Franklin  v.  Gorham,  2 
Day*s  Rep.^  142.  Gibson,  v.  Crehore,  5  Pick.  Rep.  146.  Dabney  v. 
Grten^  4  Hen.  if  Munf.  Rep.,  101.  Western  Ins.  Co.  y.  Eagle  Fire  Ins. 
Co.,  1  Paige,  284.  Reeve  y.  Hicks,  2  Sim.  if  Stu.  Rep.,  403.  4  Kent'^ 
Con.,  163. 

It  is  essential  to  a  bill  to  redeem,  that  the  plaintiflT  should  offer  to  pay 
the  dept,  interest,  and  costs. — Beekman  y.  Frost,  18  Johns.  Rep.,  144.     1 
Johns.  Ch.  Rep.,  282.      Ogle  y.  Ship,  1  Jl.  K.  J^arsh,  287.      WUlard  y. 
Fisk,  2  Pick.,  540.     Henderson  v.  Stewart,  4  Hawk.  Rep.,  256.     Price  y 
Copper,  \  Sim.  if  Stu.,  347. 

The  amount  which  a  judgment  creditor  is  bound  to  pay  to  redeetD; 
mortgaged  premises,  after  a  statute  forei^losure,  is  the  sum  actually  due- 
npon  the  mortgage,  iind  not  the  sum  bid  by  the  purchaser  at  the  sale  under 
the  statute. — Benedict  v.  Cilman,  4  Patge^s  Rep.,  5S. 

A  mortgagor  who  goes  into  chancery  to  redeem,  will  not  be  per- 
mitted to  do  so  but  upon  payment  not  only  of  the  mortgage  debt,  but  of 
all  other  debts  due  from  him  to  the  mortgagee. — Lee  v.  Stone,  5  Gill  ^ 
Johns*  Rep.,  1.     Chaney  y.  Cook,  5  J^onroe,  249. 

But  if  the  mortgagee  seeks  to  foreclose,  the  mortgagor  will  be  per- 
nitted  to  redeem,  on  payment  of  the. mortgage  debt  only. — Ibid. 

Where  a  bill  is  filed  by  several  persons,  as  owners  of  the  equity  of 
redemption  in  the  property  mortgaged,  in  different  proportions,  the  pro-^ 
eeedings  of  the  mortgagee  under  the  power  to  sell  contained  in  the  mort* 
gage,  will  not  be  suspended  or  delayed  until  the  plaintiffs  have  settled  the 
question  as  to  the  rateable  proportion  which  each  is  to  contribute  towards* 
Uie  redemption. —^nacA:€rAo^y.  Lansing,  4  Johns.  Ch.  Rep.,  65. 

The  power  of  enforcing  the  right  of  redemption  is  an  equitable  power 
residing  in  the  courts  of  chancery  ;  and  if  there  be  no  formal  distinct 
equity  tribunal,  the  power  is  exercised  upon  equitable  principles  in  courts^ 
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of  law  cIotbe4  with  a  greater  or  less  portion  of  equity  jurisdiction,  in  eai^ 
ryiDg  the  right  of  redemption  into  efiect.  A  court  of  equity  is  sometimes 
obliged  to  marshal  the  burthen  according  to  the  equity  of  the  difiereot 
claimants,  in  order  to  preserve  a  just  proportion  among  those  who  are 
bound  in  good  conscience  to  a  just  contribution,  and  in  order  to  prevent 
one  creditor  from  exercising  his  election  between  difiereAt  funds,  unrea- 
sonably, and  to  the  prejudice  of  another.  The  principle  of  equity  in  these 
cases  is  clear  and  luftiinous,  and  it  is  deeply  engrafted  in  general  jurispru- 
dence.—4  Kent's  Com.y  164.     1  Powell  on  MorL^  342. 


6.  May  an  equity  of  redemption  be  sold  under  an  execution  at  law  t 

Under  the  English  law,  it  is  not  liable  to  sale  on  execution.  It  is 
held  to  be  equitable  assets,  and  is  marshalled  according  to  equity  prin- 
ciples. — Lyster  v.  Doland^  1  Ves.Jun.^  431.  Scott  v.  Schotey^  8  Easts  Rep, 
467.     Metcalf  v.  Scholey,  5  Bos.  *  PulL,  46 1. 

But  in  this  country  the  rule  has  very  extensively  prevailed,  that  an 
equity  of  redemption  was  vendible  as  real  property,  on  an  execution  at 
law ;  and  it  is  chargeable  with  the  dower  of  the  wife  of  the  mortgagor.-^ 
4  Kent's  Com.y  161.  Waters  v.  Stuari^  I  Caines^  Cases  in  Error^  47.  Ho- 
bart  v.  Frisbiey  5  Conn,  Rep,^  592.  Ingersoll  v.  Sawyer^  2  Pick.  Rep.y  276. 
Ford  V.  Phil  pot,  5  Hot.  Sr  Johns.  Rep.,  312.  Carpenter  v.  SuUon^  7  Pick 
Rep.j  49.    Jackson  v.  Hutl^  10  Johns.  Rep.,  481* 

OF  THE  RE-CONVEYANCE. 

1.  What  is  the  general  doctrine  as  to  re-conveyance  t 

If  a  mortgage  be  satisfied  without  sale,  and  the  estate  is  to  be  restored 
to  the  mortgagor,  it  will  depend  upon  circumstances  whether  a  re-con- 
veyance be  necessary.  When  the  mortgage  is  made  with  a  condition  that 
the  conveyance  shall  be  void  on  payment  at  a  given  day,  and  the  condition 
be  fulfilled,  the  land  returns  to  the  mortgagor  without  any  re-conveyance, 
and  by  the  simple  operation  of  the  condition.— 4  Kents  Com.,  193. 
Presto^  on  Conv.,  200. 

But  if  there  had  been  a  default,  then,  as  the  estate  had  become  ab- 
solute at  law,  according  to  the  old  doctrine,  the  language  of  the  books  has 
been,  that  a  re-conveyance  was  necessary  on  discharging  the  debt. — Har* 
rison  v.  Given,  I  ^tk.  Rep.^  520.  1  Scho.  Sr  Lefr.,  176.  8  JUassachusetts 
Rep.^  557. 

The  debt,  generally  speaking,  is  considered  as  the  principal,  and  the 
land  only  the  incident ;  and  discharging  or  forgiving  the  debt,  with  the  de- 
livery of  the  security,  any  time  before  foreclosure,  extinguishes  the  mort- 
gage ;  and  no  reconveyance  i»  necessary  to  restore  the  title  to  the  mort- 
gagor. So  an  assignment  of  the  debt  by  deed,  by  \vriting,  or  by  parol,  is 
said  to  draw  the  land  after  it  as  a  consequence. — Gray  v.  Jenks,  3  Jiiason 
Rep,,  521.  Richard  v.  Syms,  3  Eg.  Cas.  .^br.,  617.  Martin  v.  Mowlin^ 
2  Burr  Rep.^  978.  Johnson  v.  Hart,  3  Johns.  Cos.,  322.  Jackson  r, 
IVillardf  4  Johns.  Rep.,  41.     Runyon  v  Mersereau^  11  Idtm^  534*     Jack* 
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MH  T.  Doott,  18  Idtniy  7.  Jackson  v.  Bnnon^  19  Idem^  395.  Wilson  r. 
Troup^  2  Covxn's  jR«p.,  195.  Wentz  v.  Dehaven^  1  Serg.  *  iZav/f,  312. 
Dm  ▼.  Spinning,  I  ^a/«r.  /J«p.,  471.  Morgan  v.  i^am,  2  ^ar.  *  McHen. 
Rep^  17.  Pasoii  v.  Pai*/,  3  Idem,  399.  /To/cA  v.  FFAtVe,  2  Ca//.  iJi^j., 
155.  PaUison  v. .  /fir//,  9  Cowen's  Rep.,  747.  Paww  v.  French,  4  OAio 
/Jcp.,  320,     Cro//  V.  Webster,  4  /^aw/^  /J*^p.,  242. 

In  Massachusetts,  the  old  technical  rules  of  the  common  law  more 
strictly  prevail  \  there,  the  estate  of  the  mortgagee  cannot  be  assigned  ex- 
cept by  deed,  though  a  bond  may  be  assigned  and  pass  without  deed,  and 
even  by  delivery.  Upon  the  discharge  of  the  mortgage  debt,  after  a  de- 
fault,  a  re-conveyance  is  deemed  requisite  to  restore  the  fee  to  the  mort- 
gagor. This  is  the  doctrine  also  in  Connecticut,  Virginia,  and  Kentucky. 
—4  Kem^s  Com,,  194.  Trowbridge^ s  Essay  on  MorL,  8  Mass.  Rep,,  554. 
Warden  v.  Adams,  15  Idem,  233.  Parsons  v.  Welles,  17  Idem,  419. 
Phdps  v.  Sage,  2  Datfs  Rep.,  151.  Faulkner  v.  Brockenbrough,  4  Rand. 
ibjr.,225.    Breckenridge  v.  Brook^  2  Marsh.  Rep.,  337. 


MORTGAGE  OF  PERSONAL  PROPERTY,  OR  PLEDGE. 

1.  What  is  the  distinction  between  a  mortgage  of  real,  and  a  mortgage 
of  personal  property  'i 

The  chief  difference  is  in  regard  to  the  rights  of  the  mortgagee,  npou 
breach  of  the  condition.  In  the  latter  case,  there  is  no  necessity  to  bring 
a  bill  of  foreclosure  ;  but  the  mortgagee,  upon  notice,  may  sell  the  per- 
sonal property  mortgaged,  as  he  could  under  the  civil  law  ;  and  the  title, 
if  the  sale  be  bonStfide  made,  will  vest  absolutely  in  the  vendee.  And  it 
makes  no  difference,  whether  the  personal  property  mortgaged  consists  of 
goods,  or  of  stock,  or  of  personal  annuities. — Kemp  v.  Westbrook,  1  Ves., 
278.  Hart  v.  Ten  Eyck,  2  JoAii^.  Ch.  Rep.,  100.  Harrison  v.  Hari^ 
Conyn^s  Rep.,  392.  Tucker  v.  Wilson,  1  P.  Will.,  261.  Lockwood  v. 
Ewer,  9  Mod.  Rep.,  275.  2  Fonbl.  Eq.,  B.  2,  eh.  3.  sec.  4.  1  Domat,  P. 
3,  til.  I,  sec.  3,  art.  9.  Cortleyou  v.  Lansing,  2  Caines^  Cas.  in  Err.,  210. 
2  Siory^s  Com.  on  Eq.  Jurisp.,  297.  Story  on  Bailm.,  207.  Maples  r. 
Maples,  2  HilPs  Ch.  Rep.,  300.  Vernon  v.  Vernon  et  al.,  8  Dana,  253. 
Imieson  v.  Bruce,  6  Gill  if  Johns.,  72.  Poindeocter  v.  McCannon^  1  Dev. 
Eq.  Rep.f  373.    Scott  v.  Britton,  2  Yerger,  215. 

2.  What  is  a  pledge  defined  to  be  1 

Sir  William  Jones  defines  it  to  be  a  bailment  of  goods  by  a  debtor 
to  his  creditor  to  be  kept  till  the  debt  is  discharged. — Jones  on  Bailm.^ 
117.     1  Dana,  Abr.,  ch,  17.    2  Kenfs  Com.,  577. 

Lord  Holt  defines  it  thus :  '*  When  goods  or  chattels  are  delivered 
to  another,  as  a  pawn,  to  be  a  security  for  money  borrowed  of  him  by  the 
bailor.'' — Coggs  v.  Bernard,  2  Lord  Raym.,  909. 

Pothier  defines  a  pawn  or  pledge  to  be  a  contract,  by  which  a  debtor 
gives  his  creditor  a  thing  to  detain  aa  a  security  for  his  debt,  which  the 
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cvecUt^r  is  boand  ta  relum  when  the  debt  is  paid* — Paih-dt  JfatuUsemeni^ 
qrt,  PreL,  no.  %     Poik.  Pond.,  lib.  13,  tit,  7. 

lu  the  Koman  law,  it  is  propeily  cal^d  pignus^  and  is  defined  that: 
Pignus  appdlatum  a  pigno^  gtidd  res^  quiE  pignori  danlur,  manu  tradufUur. 
^Dig.,  lib.  50,  tit,  16,  /.  238.  Heifucc.  EUm.^  lib.  20,  tit.  l^  sec.  2.  Po- 
thier  fit  Jfantis.^  no.  5. 

Domat  defines  a  pledge  to  be  an  appropriation  of  the  thing  given,  for 
the  security  of  an  engagement. — 1  Domain  B.  3,  tit.  1,  sec.  1. 

Mr.  Justice  Story  defines  it  to  be  a  bailment  of  personal  property  as 
a  security  for  some  debt  or  engagement. — Siary  on  Baihn.^  196.    2  Sto 
rifs  Com.  on  Eq.  Jvrisp.^  296. 

3.  What  is  the  distinction  between  a  mortgage  and  a  pledge  % 

A  mortgage  of  personal  property  differs  from  a  pledge,  in  this :  the 
former  is  a  conditional  transfer  or  conveyance  of  the  property  itself,  and  if 
the  condition  be  not  duly  performed,  the  whole  vests  absolutely  at  law, 
in  the  mortgagee,  exactly  as  it  does  in  the  case  of  a  mortgage  of  lands ; 
the  latter  only  passes  the  possession,  or  at  most  a  special  property  only 
in  the  pledger,  with  a  right  of  redemption  until  the  debt  is  paid,  or  the 
other  engagement  is  fulfilled. 

A  mortgage  is  a  pledge  and  more ;  for  it  is  an  absolute  pledge  to  be- 
come an  absolute  interest,  if  not  redeemed  at  a  certain  time.  A  pledge  is 
a  deposit  of  personal  effects,  not  to  be  taken  back  but  on  payment  of  a 
certain  sum,  by  express  stipulation  or  the  course  of  trade,  to  be  a  lien  on 
them. — Jwies  v.  Smithy  2  Ves.  Jun.j  378.    2  Story  on  Eq.  Jurisp.^  296. 

By  a  grant  or  conveyance  of  goods  in  mortgage,  the  whole  legal  title 
passes  conditionally  to  the  mortgagee ;  and  if  the  goods  are  not  redeemed 
at  the  time  stipulated,  the  title  becomes  absolute  at  law,  although  equity 
will  interfere  to  compel  a  redemption.  But  in  a  pledge,  a  special  property 
only  passes  to  the  pledgee,  the  general  property  remaining  in  the  pledger. 
There  is  also  another  distinction ;  in  the  case  o(  a  pledge  of  personal 
property,  the  right  of  the  pledgee  is  not  consummated^  except  by  posses* 
ston ;  and  ordinarily,  when  that  possession  is  relinquished,  the  right  of 
the  pledgee  is  extinguished.  But  in  the  case  of  a  mortgage  of  personal 
property,  the  right  passes  by  the  conveyance  to  the  pledgee,  and  posses- 
sion is  not,  or  may  not  be,  essential  to  create  or  support  the  title. — Story 
on  Bailm.^  197.  2  Story's  Eq.  Jurisp.y  296.  2  Kent's  Com.^  557.  Ry 
all  V.  Quarles,  1  ^tk.  Rep.  167.  Jones  v.  Smithy  2  Ves.  Jun.^  378.  Lide- 
barrow  v.  Mason^  6  Easfs  Rep,^  25.  Cortleyou  v.  Lansings  2  Coined  Cos. 
in  Err. ^200.  Badlam  v.  Tucker,  1  Pick.  Rep.,  3h9.  Gordon  v.  Mass. 
Jdar.  and  Fire  Ins.  Co.,  2  Pick.  R^.,  249.  Parks  v.  Hall,  2  Pick.,  206. 
Brown  v.  Bement,  8  Johns.  Rep.,  96.  Jickly  v.  Finch,  7  Cawen,  290. 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  Rep.,  100.  PHers  v.  Ballasti^r,  S  Pick. 
Rep.,  495.  Flowers  v.  Spraule,  2  «^.  K.  Jfarsh;  56.  Price  v.  Crump,  2 
Hen.  4-  Munf.^  89.  Thomeu  v.  Southard,  2  Dana's  Rep.,  479.  Lemgdan 
r.  Bud,  9  Wendell,  80.    Paickin  v.  Pierce,  12  Wtnddl,  6i. 


OF  ttORTGAGES.  217 

4.  What  are  thq  essential  ingredients  to  constttate  Ike  contract  of 
pledge  \ 

It  is  not  indispensable  that  the  pledge  should  belong  to  the  pledger ; 
it  is  sufficient,  if  it  is  pledged  with  the  consent  of  the  owner.  And  even 
without  the  consent  of  the  owner,  the  thing  may,  as  between  the  parties, 
be  completely  deemed  a  pledge,  so  that  the  pledger  himself  cannot  re* 
claim  it,  except  on  discharging  the  obligation. — Pothier  de  Nantis9.^  7, 27, 
28.  ^^yliffe  Parul.y  B.  4,  tit.  18,  p.  538.  Rogers  v.  Jarvis^  13  Mass.  Ref^ 
105.     Zott.  Civil  Code^  arl.  3114. 

It  is  not  absolutely  necessary  that  the  thing  should  be  in  existence  at 
the  time  of  the  contract  of  pledge.  Thus,  for  example,  where  a  bricks 
maker  agreed  with  the  lessees  of  a  brickyard,  in  which  he  manufactured 
bricks,  that  the  lessee  should  retain  the  bricks  to  be  made  there,  as  a  secur<^ 
ity  for  their  advances  to  him,  it  was  Ae/c/,  that  the  bricks  became  pledged 
under  the  contract,  as  fast  as  they  were  manufactured. — Macomber  n 
Parker^  14  Pick.,  497.  1  Domat,  B.  3,  tit.  1,  stc.  I.  Dig.^  lib.  20,  tit.  1, 
1 1,  s.  15.     Jlyliffe  Pond.,  B.  4,  tii.  18,  p.  542. 

If,  at  the  time  of  the  contract,  the  debtor  had  no  property  in  the  thing 
pledged,  but  has  acquired  it  since,  by  what  title  soever,  his  ownership 
shall  relate  back  to  the  time  of  the  contract. — Lou.  Civil  Code,  art.  311 1. 

It  is  essential  to  the  contract  of  pledge,  that  the  creditor  be  put  in 
possession  of  the  thing  given  him  in  pledge,  and  consequently  that  the 
actual  delivery  of  it  be  made  to  him,  unless  he  has  possession  of  it  already 
by  some  other  right. — Lou.  Civil  Code^  art.  3119. 

But  this  delivery  is  only  necessary  with  respect  ito corporeal  things; 
as  to  incorporeal  right's,  such  as  debts,  which  are  given  in  pledge,  the  de- 
livery is  merely  fictitious  and  symbolical. — Idem,  3120.  2  Kent's  Com.^ 
581.  2  BelPs  Com.,  25.  Cortelyou  v.  Lansing,  2  Caines*  Cas.  in  Err.^ 
200.  Homes  r.  Crane,  2  Pick.  Rep.,  610.  Bonsey  v.  JJmee,  8  Pick.,  236. 
Let  y,  Bradlee,  8  Mart.  Lou.  Rep.,  *i0.  Clay  v.  his  Creditors,  9  Idem^ 
519.    Saul  v.  his  Creditors,  17  Idem,  569. 

5.  What  things  may  be  the  subject  of  a  pledge* 

These  are  ordinary  goods  and  chattels ;  but  money,  debts,  negotia* 
ble  instruments,  choses  in  action,  and  indeed  any  other  valuable  things  of 
a  personal  nature,  such  as  patent-rights  and  manuscripts,  may  by  the  com* 
mon  law  be  delivered  in  pledge. — Kemp  v.  Wtstbrook,  1  Ves.,  278.  Lock* 
foood  V.  Ewer,  9  Mod.  Rep.,  278.  3  ^tL  Rep.,  303.  McLean  v.  Walker, 
1  Johns.  Rep.,  471.  Roberts  v.  fVyatt,  2  Taunt,  Rep,,  268.  Jarvis  v. 
Rogers,  15  Mass.  Rep.,  105.  15  Mass.  Rep.,  389.  Bowman  v.  Wood,  15 
Mass.  Rep.,  534.  Cortelyou  v.  Lansing,  2  Caines*  Cas.  in  Err.,  200. 
Garlic  r.  James,  12  Johns.  Rep.,  146.     . 

or  things  not  in  existence  there  cannot  be  a  technical  pledge  at  com- 
mon law ;  and  yet  there  mav  be  an  hypothecary  contract,  which  will  at- 
tach as  a  lien  or  pledge  to  them,  as  soon  as  they  come  into  existence.-** 
Macomber  v.  Page,  14  Pick.  Rep.,  497.     Story  on  Bailm.,  198. 

In  the  Roman  law,  it  is  said  that  nothing  but  what  is  capable  of  de* 
livsry  to  the  pledgee,  is  the  proper  subject  of  a  pledge.    Hence,  it  is  sat4 
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^yi  Potiliier,:tbht'b]rlliefiioman  law,  incorporenl  thin^,  soch  asdebtftaiit 
other  choses  in  action,  cannot  become  the  subject  of  pledge ;  for  according 
to  that  law,  they  are  incapable  of  delivery.  IncorporaUs  reg  traditiontm 
et  usucapiionemntm  recipnt^  tnanifesium  ut. — Dig,^  lib.  41,  tit.  1,  /.  43. 

There  are  other  passages  in  the  digests  which  seem  to  import  a  dif- 
ferent rule.  Thus  it  is  said,  quod  emptionem  venditionemque  rectpti  eOam 
jri^noraiionem  rfcipere  potest,  ^Dig»^  lib.  20,  tit*  1,  /.  9,  sec,  1.  Pothur 
Pand.,  lib.  t!0,  tit.  3,  no*  1. 

And  flgnin :  Pignus  contrahitur  non  solct  trculitione,  $ed  etiam  nudiL 
eonvtntionty  etsi  non  traditum  est.—Dig.^  lib.  13,  tit.  7,  /.  1.  Poth,  Pand,, 
lib.  20,  til,  ],  no.  3.    Idem^  tit.  3,  no.  2.     Poth.  Nantiss.^  no,  6. 

Pothier  endeavors  to  reconcile  these  different  passages,  by  stating, 
that  the  word  pign^is  is  sometimes  used  in  a  strict  sense,  and  sometimes 
in  a  broad  or  general  sense.  In  strict  sense,  it  iucludea  only  a  pledge, 
where  there  has  been  a  delivery,  and  which  alone  was  recognized  jure 
civili  as  a  pledge ;  in  broad  or  general  sensft,  pigntts  not  only  included  a 
«trict  pledge,  bat  also  agreements  for  a  pledge,  where  there  was  not  any 
delivery ;  but  which  agreement  would  be  enforced  by  the  PriBtor^  jure 
fratorid. — Poth.  de  Mtntiss.y  no.  6. 

Domat  insist^  that  by  the  Roman  law,  not  only  corporeal  things,  bat 
incorporeal  things  also,  such  as  debts,  actions  and  other  rights,  might  be 
pledged.— 1  Domat^  B.  3,  iU.  1,  stc.  1,  art.  231. 

And  there  are  passages  in  the  Code  which  support  this  view:  JVb- 
men  quoqut  debitoris  wnontri  et  generaliter  el  specialiter  posse^  jampridem 
placuit.—Code,  lib.  8,  itt.  17,  /.  4. 

But  then  it  is  added  in  the  Digest:  Si  conventrit^  ut  nomen  debiioru 
neci  pignori  iibi  sii^  *uenda  est  a  Praetori  htBC  conventio. — Dig.y  lib.  13, 
4it.  7,  /.  6. 

Pothier  neevlts  to  think  that  in  the  French  law,  the  same  role  exists, 
as  to  the  necessity  of  delivery  to  perfect  a  pledge,  ad  in  the  Roman ;  and, 
^therefore,  that  incorporeal  things,  such  as  debts,  and  choses  in  action,  are 
not  strictly  capable  of  being  conveyed  in  pledge.  However,  they  are  in 
his  opinion  capable,  by  assignment,  of  being  effectually  used  for  the  same 
purpose. — Pothier  de  Nantiss.<,  no.  6.  1  Domat^  B.  3,  tit.  1,  stc.  l^art.  23. 
Jiyliffe  Pond.,  B.  4,  lit « 18,  p.  527,  Wood  Civil  Law,  219,  Code^  lib.  8, 
tit.  17,  /.  4. 

By  the  Oivi)  Cbde  of  France,  to  give  a  privilege  or  preference  of 

•  pa3rTncnt  to  othei*  oreditors,  it  is  necessary  that  there  shotild  be  an  act  of 
pledge,  eitherpablic'dr  under  private  signature,  duly  registered,  contain- 
ing a  declaration  of  > the  som  due,  as  well  as  the  kind  and  nature  of  the 
things  in  pledge,  or  a-statement  of  their  quality,  weight  and  measure, 
'where  the  matters  exceed  one  hundred  and  fifty  francs.  The  like  privi- 
lege attaches  also  upon  incorporeal  moveables,  such  as  moveable  debts, 

•  only  where  the  pleage  is  by  public  act,  or  under  private  signature,  re- 
gistered and  made  known  to  the  debtor,  for  the  debt  given  in  pledge. — 
Code  Civile,  art.  2074-5*    Duranton  de  J^iJtntiss.,  liv.  3,  tit.  18,  ck.  I, 
sec.  1. 

In  Louisiana,  the  act  of  pledge,  to  be  valid  against  third  persons, 
•mast  either  be  in  puUie  form  or  under  private  signature,  duly  registered 
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til  the  offiee  of  a  notat^-puUic,  at  a  time  not  ansjiicious';  atrd  whatever  be 
the  form  of  the  act,  it  must  mention  the  amount  of  the  debt,  as  ^vell  as  the 
species  and  nature  of  the  thtog  given  in  pledge,  oi^  have  aetatement 
annexed  theretO|  of  its  number,  weight  and  measure. -^Zrov.  Civil  Code^ 
art.  3125.  G/ay  v.  his  CredUon,  9  Mart.  Lou,  lUp,,  523*  Saul  v.  his 
Creditors  J  17  Marf.  Lou.  Rtp.,  6  IS.  Poulitne/$  Heirs  v.  Ogden^  8  Lou. 
Rep^y  428.     w*€/  of  I8i9,  p,  136. 

When  the  thing  given  in  pledge  consists  of  credit  not  negotiable,  to 
enable  the  creditors  to  enjoy  a  privilege,  it  is  necessary^  not  only  that 
the  proof  of  the  pledge  be  made  by  an  authentic  act,  or  by  net  under  pri- 
vate signature,  duly  recorded,  as  stated  in  the  preceding  article,  but  that 
a  copy  of  this  act  shall  have  been  duly  served  upon  the  debtor  of  the 
credit  given  in  pledge. — Lou,  Civil  Coae^  art,  3127. 

in  the  Scottish  law,  goods,  wares  and  merchandise,  are  deemed  the 
proper  subjects  of  pledge.  Negotiable  sectirities,  also,  are  deemed  capable 
of  becoming  a  pledge.  But  strictly  speaking,  debts  and  choses  in  action 
are  not  so  ;  although  by  being  assigned,  and  the  voachers  delivered,  some 
beaefii,  by  the  right  of  retaining  them,  may  indirectly  be  obtained. — 2 
BdVs  Com.^  20.     b  Edii.     Story  on  Bailm.,  199. 

By  the  pledge  of  a  thing,  not  only  the  thing  itself  is  pledged,  but 
also,  as  necessary,  the  increase  thereof,  as  if  a  flock  of  sheep  are  pledged, 
the  young  afterwards  bornr  are  also  pledged. 

Grege  pignore  obligato^  qum  posiea  nascuntut.  Sed  etsi  capHibus 
ieeedent&uf  totusgrexfuerie  renctvatus^pigfiori tenebituri — Dig.,  lib.  20,  tU. 
1,  /.  13.     Path.  Pond.,  lib.  20,  tit.  3,  no.  14f. 

The  fruits  of  the  pledge  are  deemed  to  make^  part  of  it,  and  there* 
fore  they  remain,  like  the  pledge,  in  the  hands  of  the  creditor;  bat  he 
cannot  appropriate  them  to  his  own  use,  and  he  is  bound,  on  the  contrary, 
to  gi've  an  aenoiunt  of  them  to  the  debtor,  or  to  deduct  them'from  what  may 
be  doe  to  him.  If  it  is  a  credit  which  has  been*  given  in  pledge,  and  this 
credit  brings  interest,  the  creditor  shall  deduct  this  interest  from  those 
which  may  be  due  to  him ;  but  if  the  debt,  for  the  security  of  which  the 
claim  has  been  given,  brings  no  interest  by  itself,  the  deduction  ?^hall  be 
made  on  the  principal  of  the  debt. — Lou.  Civil  Code,  arts. '3135  e/ 6. 
Potk.  ds  Nantiss.^  no.  23,  35,  ee  36.    Poth.  des  Hypoth.,  eh.  i,  art,  2,  see.  2. 

By  the  Roman  law,  certain  things  were  prohibited  to  be  put  in  pawn  ; 
sQch  •»  the  necessary  apparel  and  Turniture,  beds,  ntensils  and  tools  of' 
tke  debtor;  his  plough,  and  other  utensils  for  tillage ;  things  esteemed 
aaeredl ;  the  benevolence,  or  pension,  or  bounty  of  thcf  monarch  ;  and  the 
f^  Bed  emolument  t>f  officers  and  soldiers. — 1  Dcmat^  B.  3,  tit,  1,  see.  1, 
sris.  24,  27.  Cocfc,  lib.  8,  Ht.  17,  /.  8.  ^yliffe  Pand.,  B.  4,  tit.  18,  p. 
Wn^eessq. 

With  the  exeepiioR  of  the  two  last  cases,  the  common  law  allows  a 
debtor  to  pledge  any  of  his  property,  whether  it  consist  of  necessaries  or 
ether  things. — Story  on  Bailm.^  200.  MeCnrthy  r.  Gould^  1  Ball  Sf  Beatt. 
Rep.,  389.  2  ^mt.  Rep.;  533.  1  H.  Black.  Rep.,  627.  3  Durn.  4* 
Easi*s  Rep.,  US. 

An  officer  in  the  army  cannot  pledge  or  mortgage  his  commission.-— 
Coiyer  T.  Fallm,  Tur.  <t  ^tt«'>  4^^- 
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6*  What  IS  the  rule  as  to  the  persons  between  whom  the  contract  of 

pledge  may  be  made  1 

All  persons  having  a  general  capacity  to  contract,  may  enter  into 
this  engagement ;  but  persons  under  disabilities  are  afiected  by^he  like 
mcapacity  in  this,  as  in  other  cases  of  contract. — Story  on  Bailm.^  204. 
Homtr  V.  Thwing,  3  Pick.  Rq>.^  492.  Dilk  v.  Keighley,  2  Esp.  Rtp^  480 
Green  v.  GreenlMk^  2  Marsh,  Rep.^  485.  Jennings  v.  Bttndall^  S  Dum 
4*  East  Rep.y  335.  Tucker  ▼.  Mordand^  10  Peters^  S.  C.  Rep.^  5S. 
Fisher  ▼.  Mowbray^  8  Eaet  i^p.,  330.  Baj^is  v.  Dindey^  3  Maule  4* 
Selw. 

7.  What  are  the  general  roles  as  to  what  rights  the  pawnee  acqaires  1 

By  the  common  law,  he  acquires,  by  virtue  of  the  pledge,  a  special 
property   in  the  thing. — Story  on  Baiim.^  204.     2  Black.  Com.^  396 
JoTies  on  Bailm.^  80.     Moses  v.  Conham^  Owen's  Rep.y  J 23'.    Raxdiffr 
Davis,  1  Bulst.  Rtp.,  29.     Yelv.  Rep.,  178.     Cro.  Jac ,  244      Coggs  v. 
Bernard,  2  Ld.  Raym.,  909.     Bac.  Ahr.  Bailm.,  B.     1  Dana's  Jjbr^  ck, 
17,  art.  4,  use.  1.     1  BelPs  Com.,  sec.  200.     2  BelPs  Com.,  sec.  701.     2 
Kent's  Com.,  578.     Cortelyou  v.  Lansing,  2  Caines'  Cos.  in  Err,^  200 
Garlick  v.  James,  12  Johns.  Rep.,  146.     Jone^  v.  Baldwin,  12  P»cJb.  12^ 
3 16.     Whilaker  v.  Sumner,  20  PiVAf.  i^^.,  399. 

He  is  entitled  to  the  possession  of  it  during  the  time  and  for  th? 
objects  for  which  it  was  pledged.  If  the  owner  should  wrongfully  re 
possess  himself  of  the  pawn,  the  pawnee  may  maintain  a  suit  for  thf 
restitution  of  the  thing  itself,  or  for  damages,  at  his  election.  If  it  shoultf 
be  taken  from  his  possession  by  a  stranger,  he  may  sue  the  stranger  ia 
like  manner.— PFoorfruJf  v.  Halsey,  8  Pick.  Rep.^  333.  2  Kent's  Com., 
585.  Rooth  V.  Wilson,  1  Barn.  4*  -did.  Rep.^  59.  Story  on  Bailm.,  204^ 
Story  on  Agency,  sec.  367. 

And  in  a  suit  a?ainst  a  stranger,  the  pawned  may  recover  the  full 
value  of  the  thing,  although  it  is  pledged  to  him  for  less,  as  he  will  be 
answerable  over  to  the  owner  for  the  excess. — Jarvis  v.  Rogers,  15  Jiiau. 
Rep.,  389.  Green  v.  Farmer,  4  Burr.  Rep.,  2214.  Walker  v.  Birch  es 
al.,  6  Durn.  4"  EaH  jRep.,  258.  2  Kent's  Com.^  584.  2  Story  on  Eq 
Jurisp.,  298. 

if  there  are  any  accessorial  engagements,  which  are  intended  by  the 
parties,  either  tacitly  or  expressly,  to  be  attached  to  the  pledge,  the 
pledgee  has  a  title  and  right  of  possession,  co-extensive  with  the  new  en- 
gagements.— Story  on  Bailm.,  205.  2  Story  on  Eq,  Jurisp.,  269.  Dewtan* 
deray  v.  Metcalf,  Prec.  in  Chan.,  419.     2  Vem.  Hep.,  691. 

But  the  mere  existence  of  a  former  debt  due  to  the  pledgee,  does  not 
authorize  him  to  retain  the  pledge  for  that  debt,  when  it  has  been  put  in 
his  hands  for  another  debt  or  contract,  unless  there  is  some  just  presump- 
tion that  such  was  the  intention  of  the  parties.-«-$/ory  on  Batlm.,  205. 
2  Kent's  Com.,  584.  4  Kent's  Com.,  176.  I  Story  on  Eq.  Juriep.\  Shq! 
2  Idem,  299.  Mathews  v.  Cartwright,  2  Mk  Rep.,  347.  Brace  v.  The 
Duchess  of  Jkfarlborough^  2  P.  Will.,  49 1.  Shepperd  v.  TitUy,  2  Jlik. 
JRep.,  354.    Anon,  %  Fe*.,  662.    Lowthian  v.  Hasu^  3  Bro.  Ch.  jRep.,  162 
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Jma  V.  Smiih^  2  Vts.  Jun.^  376.    Ex  parte  Knotty  1 1  F«.,  6 17.    2  FojiM. 
J5y.,  5.  3,  cA.  1,  tec.  9.     5^/.  JoAn  v.  Mofford^  1  CA.  Ca*.,  97. 

8.  What  was  the  rale  in  the  Soman  law  upon  this  subject  1 

The  rale  of  the  Roman  law  is  generally  supposed  to  be  difTerent^  and 
to  justify  the  pawnee  in  insisting  upon  being  paid  all  the  debts  due  to 
him,  whether  those  debts  were  secured  by  the  pledge  or  not. — Code^  lib* 
8>  tit.  27.     Pothier  de  JVaniissemenf^  no.  47. 

This  rule  is  founded  upon  the  presumed  intention  of  the  parties ;  for 
if  the  parties  otherwise  agreef,  their  own  agreement  will  prevail. — Pothier 
de  J<r*ntiss.y  no.  47.     2  Siory  on  Juriitp.,  299. 

St  in.  soriem  duntaxat^  vel  in  usuras  obstrictum  est  pignus^  eo  eoluto^ 
propter  quod  obligauum  est^  locum  habet  pigneratitia. — Dig*^  lib.  13,  tit.  7, 
/.  11.  2  Kent^s  Com.y  584.  Heinec.  Elem,  Jur.^  4,  sec,  46.  Hub.  Prcd.^ 
lib.  20,  ftV.  6,  sec.  1. 

And  Mr.  Justice  Story  seems  to  think  it  doubtful  whether  the  rule  of 
the  Roman  law  was  intended  to  apply  to  cases  except  those  in  which  there 
was  a  natural  implication,  ot  prim!  facie  presumption,  that  subsequent 
debts  should,  by  the  consent  of  the  parties,  be  tacked  to  the  preceding.— 
&tofy  on  Bailm.^  207.  Jarvis  v.  Rogers^  15  Mass.  Rep.^  389,  Code^  lib. 
8,  tit.  27.     Wood/s  Civil  Law,  222. 

Pothier,  however,  deems  the  Roman  law  clear,  on  this  point  of  re- 
tainer for  other  debts,  independent  of  such  consent,  and  that  it  is  a  just 
right,  resulting  to  the  pledgee  by  mere  operation  of  law,  whenevei;  no 
stipulation  exists  to  the  contrary. 

And  he  states  the  French  law  to  concur  with  the  Roman  law  in  all 
soch  cases,  where  the  claim  is  certain,  and  does  not  sound  merely  in 
damages. — Potk.  de  J^antiss.^  no.  47.  Code  Civile  Fran.^  art.  2082.  2 
Kent's  Com.y  584. 

By  the  Scottish  law,  if  the  precise  limits  of  the  security,  and  the 
ipecial  appropriation  to  a  particular  debt,  are  not  established  by  the  clear- 
eft  evidence,  the  pledge  will  be  deemed  an  eflectual  security  for  all  debts. 
—1  Bell's  Com.,  sec.  607.  2  BeWs  Com.,  sec.  684.  BelPs  Illus.  of  the 
Law  of  Scotland,  sec.  1 364* 

The  pledge  applies  not  only  to  the  debt  or  other  engagement,  but 
also  to  the  interest  and  all  the  incidental  charges  and  expenses  thereon. 
If,  for  instance,  a  pledge  is  for  a  debt,  it  covers  the  interest  upon  the  debt. 
If  JQterest  is  expressly  stipulated  for,  it  follows  from  the  presumed  inten- 
tion of  the  parties,  that  the  pledge  is  to  cover  both  principal  and  interest. 
If  interest  is  not  expressly  stipulated  for,  and  is  yet  due  ex  mord,  because 
of  the  onjust  delay  of  the  pledger  to  pay  the  debt  when  he  ought,  that  also, 
io  equity,  is  required  to  be  paid,  as  well  as  the  principal,  before  a  redemp- 
tion of  the  pledge  is  allowed ;  for  here  the  rule  of  the  Roman  law  justly 
•pplies :  Minus  solvit  qui  tardius  solvit ;  nam  et  tempore  minus  solvitur. — 
Path.  Pand.,  lib,  13,  tit.  7.  Dig.,  lib.  13,  tit.  7,  /.  11.  Pothier  Traite  de 
fUsure^  no.  1 17.     Dig.,  lib.  50,  tit.  16,  /.  12,  sec.  1.     Story  on  Bailm.,  207. 

The  creditor  who  is  in  possession  of  the  pledge,  cannot  be  compelled 
to  return  it,  but  when  he  has  received  the  whole  payment  of  the  principali 
u  well  as  the  interest  and  costs. — Lou.  Civil  Code^  art.  3131. 
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9.  What  18  the  rale  as  to  ^e  pledgee's  right  to  reimhursement  foe  ex* 
penses  incurred  in  relation  to  the  pledge  1 

The  pledgee  is  entitled  to  be  reimbursed  for  all  expenses  necessary 
for  the  protection  and  preservation  of  the  thing  pledged ;  but  if  the  expens- 
es are  merely  useful,  the  pledger  is  not  bound  to  reimburse  them  anieas 
incurred  by  his  own  express  or  implied  volition. — Story  on  Bailm.^  206. 

If,  for  instance,  a  horse  is  pawned,  and  he  meets  with  an  injury  by* 
accident,  the  expenses  of  his  cure  seem  justly  chargeable  upon  the 
pawner,  as  they  are  incurred  for  his  ultimate  benefit.  Sj,  if  a  ship,  which 
18  pledged,  is  injured  by  a  storm,  and  expenses  are  necessary  to  nrese/ye 
her  from  absolute  foundering,  such  expenses  seem  properly  to  fail  on  the 
owner. — Siory  on  Bailm,,  240. 

In  respect  to  expenses  which  are  not  necessary,  but  still  are  useful 
to  the  thing  pawned,  the  Roman  law  pursued  a  middle  course,  and  left 
them  to  be  allowed  or  disallowed  by  the  proper  tribunal,  according  to  cir- 
cumstances. If  the  expenses  were  very  large  and  onerous,  they  were  not 
to  be  allowed  ^  if  moderate  and  bene/icial,  they  might  be  allowed,  at  the 
discretion  of  the  court. — Pathier  de  Jfanliss,^  no.  61.  Dig.^  lib,  13,  tit,  T» 
/.  25.    Domat^  B,  a,  iiL  1,  sec.  3.     ^yliffe  Pand.,  B.  4,  tiL  18,  p.  530.   * 

The  common  law  has  not  invested  courts  of  justice  with  any  such 
discretion,  or  allowed  the  pawnee  any  such  latitude  of  expenditure,  with* 
out  the  apprpbaiioo  of  the  pawner,  either  express  or  implied — Story  on^ 
Bailments^  241. 

By  the  law  of  Louisiana,  the  pledger  is  bound  to  reimburse  the 
pledgee  all  useful  and  necessary  expenses  which  the  latter  has  made  for 
the  preservation  of  the.  thing  pledged.^— Lou,  Citnl  Code^  3134. 

The  Code  Napoleon  has  the  same  provision. — Code  Jfap,^  2080. 

10.  What  i»  the, rule  of  the. common  law  as  to  the  right  of  the  pledgee 
to  sell  the  thing  pledged,  upon  default  of  payment  1 

The  rule  is,  that  if  the  pledge  is  not  redeemed  within  the  stipulated 
time,  by  the  due  performance  of  the  contract  for  which  it  is  a  security,  the 

tawnec  has  a  right  to  require  a  sale  to  be  made  thereof,  in  order  to  have 
is  debt  or  indemnity.  If  there  is  no  stipulated  time  for  the  payment  of 
the  debt,  but  the  pledge  is  for  an  indefinite  period,  the  pawnee  has  a  right, 
upon  request,  to  insist  upon  a  prompt  fulfilment  of  the  engagement ;  and 
if  the  pawner  neglects  or  refuses  to  comply,  the  pawnee  may,  upon  due 
demand  and  notice  to  the  pawner,  require  the  pawn  to  be  sold. — Story^s 
Com.  on  Bailm.^  207. 

The  pawnee  has  his  election  of  two  remedies.  He  may  file  his  bill 
in  equity  for  a  regular  foreclosure.  But  he  is  not  bound  to  wait  for  a  sale 
under  a  decree  of  foreclosure,  as  he  is  in  the  case  of  a  mortgage  of  lands, 
but  may  proceed  to  sell,  exmero  motu^  upon  giving  due  notice  of  his  iuteu'^ 
tion  to  the  pawper ;  and  if  such  a  sale  is  bond  fide  and  reasonably  made,  it 
will  be  equally  as  obligatory  as  a  sale  upon  judicial  decree. — 2  Ktnt^s 
Com.^  581.  Story  on  Bailm.^  208.  2  Story  on  Eq,  Jurisp  ^  298.  4 
Kent's  Com.j  139.  Jeremy  on  Eq.  Jurisjp.y  B.  1,  ch,  2,/).  196.  Kemp  v. 
Westbrook^  1   Fw.,  278.     Demanderay  v.  Metcalfe  Prec.  in  Chan,^  419 


Vmiderzeer.  WUUm^ %Br9. Ch. A^., 21.    Exiparit MQutufiort.-U- Ves.^ 606.^ 
Btttcltffe  V,  Davisj  Bulst.  Rep,^  2^»    Fotkomer  v.  Daimon^  UaWs  JV.  P.  Rep.^ 
385.    Cartelyou  v.  Lansings  2  Caincs'  Ca«.  tn  Err  ^  200.    Garlick  v.  Joncs^ 
n  Mru.  Rep,,  146.     i/ar/  v.  Ten  jE:ycA;y  2  /oAim.  Ck,  Rep.^  62.     Patc/tin 
Y.  Fierce,  12  WendelPs  Rep,,  61. 

But  a  judicial  sale  is  most  advisable,  where  the  pledge  is  of  much 
Taloe,  as  the  courts  watch  any  other  sale  with  uncommon  jealousy  and 
rigilance;  and  any  irregularity  may  bring  its  validity  in  question. — Story, 
on  Bailm.,  208.  2  Story  on  Eg,  /ttm.,  298.  Jeremy  on  Eq.  Juris.,  196 
2  Kents  Com.,  .')82.  ^  KtnCs  Com.,  159.  GiWs  Eq.  Rep.,  104..  Kemp  v. 
Westbrook,  1  Fes.,  278.  Vanderzee  v.  Wiltis,  3  Bro.  Ch.  Rep,,  21.  i/arr 
T.  Ttn  Eyck,  2  JoA«s.  CL  Rep,,  62. 

With  the  exception  of  Louisiana,  the  English  hw  has  been  adopted 
in  the  United  States.~2  Kent^s  Com.,  581.  Story  on  Bailm.,  208.  2  Story 
OR  Eq.  Juris,,  299.  Cortelyou  v.  Lansing,  2  Cofnes*  Cas.  tn  jEJrr.,  200. 
McLean  y.  Walker,  10  Johns,  Rep,,  471.  Garlick  v.  Jones,  12  Johns.  Rep,, 
146.    //or^  V.  7Vji  UycA:,  2  JoA;w.  CA.  /?«p.,  62. 

In  Louisiana^  the  civil  law  rule  prevails  j  and  it  is  provided  that  the 
pawnee  ^^  cannot,  on  failure  of  payment,  dispose  o(  the  pledge,  but  may 
apply  to  the  judge  to  order  that  the  thing  shall  remain  to  him  in  payment, 
for  as  much  at  it  shall  be  estimated  by  two  appraisers,  of*  shall  be  sold  at 
public  auction,  at  the  choice  of  the  pawner." 

Any  clause  which  should  authorize  the  creditor  to  appropriate  the 
pledge  to  himself,  or  to  dispose  thereof  without  the  aforesaid  formalities, 
shalt  be  null. — Lou,  Civil  Code,  art.  3132.     Clay  v.  his  Creditors,  9  J^art 
Lou.  Rep.,  b  19. 

The  modern  nations  of  continental  Europe,  and  others  using  the  civil 
law,  seem  generally  to  have  adopted  the  rule  requiring  a  jndicial  sale  — 
Pothier  JCantiss.,  no.  24.  Code  Civile  Fran.,  art,  20  IS*  Ersk.  Inst.,  B.  3, 
tit,  1,  sec.  33.  2  BeWs  Con.^  sec.  701.  1  Domat,  B.  Z^tii.  1,  sec.  3.  2  Kent's 
Com.,  581. 

By  the  old  Roman  law,  the  sale  might  be  by  judicial  order,  or  by  the 
act  of  the  party,  after  due  notice  to  the  owner ;  and  in  either  case,  if  the 
sale  was  boncijide,  it  passed  the  title  completely  in  the  purchaser. — Code^ 
lib,  8,  tit.  31*,  /.  3.  Bro.  Civil  Law,  204.  Heirucc.  Elem.  Band.,  Ps,  4,  tit. 
5,  sec,  37  to  44.  Poih.  Pand.,  lib.  20,  tit.  5,  no.  34.  JXig^.Hb.  13,  tU,  7,  /. 
4.    1  Domat,  B.  3,  tit.  1,  sec,  3. 

This  authority  might  be  exercised  not  only  wl^ea  there  was  an 
igrcement  between  the  parties  to  that  effect,  or  when  the  contract  was 
lileot  as  to  sale,  but  even  when  there  was  an  agreement  between  them 
that  there  should  be  no  sale. — 1  Domat^  B.  3,  tit.  i,sec.  3,  art,  9.  J3ro. 
Ciwil  Law,  203.  Poth.  Pand.,  lib.  20,  tit,  5,  no.  1,  a  5.  Story  on  Bailm,, 
207.    2  Slory  on  Eq.  Juris.,  275.     2  Kent's  Com.,  582* 

Justinian  changed  the  old  law,  and  ordered  that  if  any  mode  of  sell* 
log  was  prescribed  by  the  parties,  that  should  be  followed  \  and  that  in, 
the  absence  of  any  such  stipulation,  the  pawnee  might  sell,  after  two  years' 
notice  to  the  party,  or  from  a  judicial  sentence,  and  not  before. — Code^ 
lib  8,  tk.  34s  l*  3i  <^*  1-     Heinecc.  Pand.,  Ps.  4,  lib.  20,  tit.  5,  sec.  37. 


224  OF  1CORTCAOK& 

1  Domat,  S.  3,  ift.  1,  $ec.  3,  art.  9.     .^y/tjfe  JPond,  £.  4,  nV.  18,  p.  592 
PoM.  PondL,  /i^.  20.    Story  on  Bailm.^  208. 

11.  What  i«  the  rule  as  to  the  rights  of  the  pledgee  after  the  pledge  it 
told,  and  there  are  Tarioos  claimt  upon  the  fund  produced  by  the  sale  1 

But  few  cases  bave  arisen  upon  this  point,  in  the  common  law.  In 
the  Roman  law,  the  following  rules  are  laid  down :  In  the  first  place, 
those  creditors  who  have  what  are  called  privileged  debts,  in  the  Roman 
law,  enjoy  a  priority  of  payment,  and  are  to  be  paid  before  the  pawnee ; 
and  privileged  creditors  of  equal  rank  and  degree  are  to  take  pari  passu, 
2d.  Those  creditors  who,  as  mortgagees  or  pawnees,  have  a  specific  title 
to  the  thing,  take  according  to  the  priority  in  point  of  time  of  their  respec- 
tive titles,  unless  some  peculiar  circumstances  intervene  to  vary  the  rule. 
3d.  If  the  pledge  is  for  the  joint  benefit  of  several  creditors,  each  of  them 
is  entitled  to  share  equally  with  the  others  according  to  his  debt.  But  if 
the  thing  is  pledged  severally  to  two  creditors,  without  any  communication 
with  each  other,  And  one  of  them  has  obtained  possession,  he  is  entitled 
to  a  preference.— Dig.,  lib.  50,  tit.  17,  /.  128.  Path.  Pand.^  lib.  20,  tii.  4, 
9tc.  I.  1  Domat^  B.  3,  tit.  1,  sec.  5.  Heintcc.  Pand.y  P.  4,  lib.  20,  tit.  4, 
sec.  36.  Miffe  Pand.^  B.  4,  p.  524.  Wood,  Civil  Law,  221. 
/  It  has  been  decided,  that  a  person  who  held  a  mortgage  as  security 

for  a  debt  due  to  himself,  and  for  another  debt  due  to  a  third  person,  and 
who  had  agreed  to  sell  the  property  whenever  he  could  realize  a  sum 
equal  to  both  debts,  and  to  apply  the  proceeds  to  the  payment  of  the  debt 
of  the  third  person,  was  entitled,  if  the  proceeds  were  insufficient  to  sat- 
isfy both  debts,  to  satisfy  his  own  first,  and  to  apply  the  surplus  only,  to 
the  other  debt."— ^ar«Aa//  v.  Bryant,  12  Mass.  Rep.,  321.  Story  on  nail' 
ments,  210. 

This  seems  to  follow  out  the  rule  of  Roman  law,  which,  in  a  like  case, 
considers  the  possession  as  entitling  the  party  to  a  preference. — 1  Domat, 
B.  3,  tit.  1,  sec.  I,  art.  14.     Dig.,  lib.  20,  tii,  -,  I.  20. 

If  several  things  are  pledged,  each  is  deemed  liable  for  the  whole 
debt  or  other  engagement. — Pothitr  de  .Nantiss,,  Jfo.  43. 

When  several  things  are  pawned,  the  owner  cannot  re-take  one  of 
them  without  satisfying  the  whole  debt,  though  he  ofier  to  pay  a  certain 
amount  of  it  in  proportion  to  the  thing  which  he  wished  to  get. — Lou* 
Civil  Code,  art.  3130.     Code  Cimle  Fran.,  art.  2082. 

And  the  pledgee  may  proceed  to  sell  them,  from  time  to  time,  until 
the  debt  or  other  claim  is  completely  discharged. 

If  one  thing  perishes  by  accident  or  casualty,  without  his  default,  he 
has  a  right  over  the  residue  for  his  whole  debt.  The  pledgee  may  also 
sell,  not  only  the  things  pledged,  but  all  their  increments.  But  when  be 
has  once  obtained  an  entire  satisfaction,  he  can  proceed  no  further,  and 
if  there  is  any  surplus  it  belons[s  to  the  pledgor. — Domat,  b.  3,  tit.  1,  sec. 
1,  art.  29.  Skeptnt  r.  Bell,  6  Jifas»  Rep.,  339.  Poth.  de  Jfantiss.,  no.  43. 
Lou.  Civil  Code^  art.  3135.  ^nor,  2  Salk.  Rep.^  522.  Ratcliffy.  Davis, 
Yd.  Rep.,  178. 
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13.  What  is  the  rule  as  to  the'pswnee*s  right  to  become  a  parchaser 
apoQ  the  sale  of  his  pledge  1 

The  rule  is,  that  he  can  never  become  a  parchaser  at  the  sale.  This 
rale  is  equally  recognized  in  the  common  and  in  the  Roman  law. — 2  Sio- 
ry's  Eg.  Jurisp.,  274.  4  Kents  Com.^  138.  &tory  on  Bailm,^  213.  BoA' 
Urn  V.  Tucker,  1  Pick.  Rep.,  389. 

13.  TVhat  is  the  rule  as  to  the  right  of  the  pledger  to  compel  a  sale  1 

The  Roman  law  authorized  the  pledger  to  insist  upon  a  compulsive 
sale  against  the  pledgee,  in  many  cases,  if  not  universally.  This  is  the 
rale  in  Louisiana. — Williami  et  at.  v.  Schooner  St.  Stephens,  13  Mart.  Lou. 
Rep.,  417. 

And  Mr.  Justice  Porter,  in  delivering  the  opinion  of  the  court,  ol> 
served  that  it  resulted  from  the  contract,  that  the  debtor,  if  he  has  any 
rights  in  the  thing,  should  have  the  means  of  enforcing  them  ;  and  it  is  the 
only  means  of  preventing  oppression  and  the  greatest  injustice.  If  the 
creditor  is  not  paid,  the  law  makes  it  his  duty  to  apply  to  a  court  of  just- 
ice,  and  have  the  object  appraised  or  sold.  If  he  will  do  neither,  but  con* 
tioues  to  hold  in  his  possession  property  worth,  perhaps,  five  times  as  much 
as  the  sum  he  has  lent  on  it,  we  are  satisfied  that  the  debtor,  or  those  in 
his  right,  can  compel  him  to  comply  with  what  the  law  declares  to  be  his 
duty.  Were  it  otherwise,  the  creditor  in  possession  would  become,  by 
his  own  wrong,  the  proprietor  of  the  pledge. 

At  the  common  law,  where  there  is  no  contract  on  the  part  of  the 
pledgee  requiring  him  to  sell  the  pledge,  it  has  been  said  that  he  is  not 
compellable  to  do  so  ;  but  may  retain  it  till  the  discharge  of  his  debt  or 
other  contract. — Badlam  v.  Tucker,  I  Pick.,  389. 

But  a  court  of  equity  might  interfere,  in  a  fit  case,  in  favor  of  the 
pledger,  and  compel  a  sale,  if  it  was  clear  that  the  property  would  produce 
more  than  sufficient  to. satisfy  the  debt,  or  if  it  was  of  a  perishable  nature. 
— ^  Story  on  Eq.  Jurisp-,  297.  Story  on  Bailm.,  213.  Kemp  v.  JVestbrook^ 
1  Vee.,  275. 

The  possession  of  the  pawn  does  not  suspend  the  riffht  of  the  pawnee 
to  proceed  personally  against  the  pawner  for  his  whole  debt,  without  sell* 
log  the  pawn;  for  it  is  only  collateral  security. — Story  on  Bailm.,  212.' 
South  Sea  Co.  v.  Duncomb,  2  Str.  Rep.,  919.  Bac.  Abr.  Bailm.,  B.  Holi. 
Rep,  461.  1  Dana's  JJbr.,  ch.  18,  art.  4.  Elder  v.  Rouse,  15  Wendell,  218. 
Langdon  v.  Buel,  9  Wendell,  80.  Case  v.  Bovghion,  11  Wendell,  106. 
Cleverly  v.  Brackett,  8  Mass.  Rep.,  150.  Beckwilh  v.  Sebley,  1 1  Pick. 
ilb9?.,482.  Townsend  V.  J^Tetrell,  14  PicA;.,  332.  Whitaker  y.  Sumner,  W 
Pick.,  399. 

If  the  pawner,  in  consequence  of  a  default  or  conversion  of  the  paw; 
nee,  has,  by  an  action,  recovered  the  value  of  the  pawn,  still  the  debt  re* 
mains,  and  is  recoverable,  unless  it  has  been  deducted  in  the  prior  ac- 
tion, out  of  the  damages. — Ratcliffy.  Davis,  Yelv.,  179.  Jarvis  v.  Rogers, 
15  Mass.  Rep.,  389. 

The  right  of  the  pledgee  is  strictly  confined  to  a  sale,  for  he  cannot 
appropriate  the  property  to  himself  upon  default  of  the  pledger;  nor  can 
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be  «•  ttpfMropriftle  it  as^  by  an  ttgreemeirt  witb  tbe  pleclger,  tbat  upon  slieh 
default  it  shall  be  irredeemable. — 1  Domaf,  b.  3,  m.  J,  mc.  3,  art.  11. 
Poeh.  de  Jfaniiss.,  J^o.  18.  2  Sfory  o»  £g.  Juriap.^  274-.  Garlick  v.  Ja aev^ 
12  JoAn«^  itep-t  140. 

14.  How  ivthe  law  upon  the  pledgee's   ripht  to  aiieirate  the  iking 
pledged  1 

Tbe  rule  of  the  common  law  is,  that  he  cannot  convey  a  greater  title 
than  he  bimself  has,  exeept  in  some  special  cases,  as  where  the  pledge  is 
of  current  coin  or  of  negotiable  instruments,  which  {mss  by  delivery-;  there, 
if  the  pledgee  sell  it  to  a  bon&Jide  purchaser  without  notice,  the  latter  ac- 
quires an  absolute  property  in  the  pledge. — Story  on  jJgeitcyj  sec.  126  io 
130.  1  Story  on  Eq.  Jurisp.y  415.  Com.  Dig.  Chan.,  4,  /,  3,  4,  /,  11. 
4  W.  29.  Sugdtn  on  Vendors,  ck.  16.  Rodgers  v.  Langham,  1  Sideffin^ 
1:^3.  Parr  v.  Eliasson,  1  East^a  Rep.,  92.  Sterry  vt  ^rdHi,  1  Johns* 
Ch:  Rep.,  261.  Roberts  v.  Andersen,  3  Johns.  Ch,  Rep.,  377.  Bean  v. 
Smth,  2  Mason  Rep,,  278.  Gore  v.  Brazier,  3  Mass.  Rep.,  541.  Con" 
nedicui  v.  Bradish^  14  Mass.  Rep.,  296.  Drull  v.  Bigelow,  16  Mass.  Rtp.^ 
406. 

This  was  also  tbe  rule  of  the  Roman  law. — 1  Domat.,  b.  3,  fir«  1,  sec. 
3,  att.ll.  Poth.  de  Jfaniiss.j  Jfo.  18.  5  ^yliffe  Pand., p.  4,  tit.  18,  &34« 
Cocfe, /id.  8,  fi/.  30,  /;  1. 

The  reason  of  the  rule  is,  tbat  he  who  has  trusted  the  party  and 
enabled  him  to  impose  upon  another,  ^alt  be  bound  by  his  acts.*— Jarvit 
v^Rjogtra,\^  Mass.  Rep.^  105.  1  j?€//.  Coat.,  §  412.  Sigovmey  v.  L/oytf, 
8  Bam.  4*  Cresw.,  622.    6  Bing.,  525. 

But  if  a  negotiable  note  or  othet  security  contains  on  it  an  intkna* 
tion  that  it  belongs  to  another  person,  or  that  it  is  for  his  use  or  account, 
there,  it  is  incapable  of  being  pTledgcd  for  the  use  of  the  holder.  And 
the  rule,  in  respect  4o  negotiable  securities,  seems,  con Bned  to  cases  of 
secorities,  which  pass  -as  money.  For,  although  a  bill  of  lading  of  goods 
is  negotiable,  yet  if  the  consignee  has  a  mere  lien  for  advances,  he  can* 
not  pledge  them  by  endorsing  the  bill  of  lading,  (althotigb  he  may  sell 
them),  even  if  the  pawnee  is  ignorant  that  he  is  not  the  owner ;  nnleas, 
indeed,  the  owner  should  have  enabled  him  so  to  act,  by  holding  him  out  to 
the  world  as  exclusively  owner ;  for  then  he  might  be  bound  by  the  pledge. 
— Truebell  v.  Barrendon,  8  Taunt.  Rep.,  100.  Jfewsome  v.  Ihomton^  6 
Ea^  Rep.,  17.  Martini  v.  Coles,  1  Maule  S(  Selw.,  140.  Shipley  r.  Ky 
mar,  1  Maule  Sc  Selw.,  484.  Pickering  v.  Rusk,  15  East's  Rep.,  38.  QtM- 
ciroy  V.  Truman,  3  Bartt.  ^  Cresw.,  34-2.  SigoumeyY.  Lloyd,  8  Bam.  4r 
Creiw.,  632.  Same  case,  5  Bing.  Rep.,  525.  1  BelVs  Com.,  483.  Story 
on  Jigency,  sec.  93. 

The  pawnee  may,  by  the  common  la  v,  deliver  over  th^  pawn  into  the 
hantls  of  a  stranger  for  safe  custody,  without  consideration,  or  he  may  sell 
or  assign  all  his  interest  io  the  pawn* — Whifaker  v.  Sumner,  20  Pick.  Rep.f 
399. 

Or  he  may  convey  the  same  interest  conditionally,  by  tvay  of  pawn 
to  another  person^  without  in  either  case  destroying  or  invalidating  his 


writy. — Mo$e9  r.  ConhmMy  (hifm*9  Rep.^  123.  Ratclrffe  v.  Datn^^  t  Battt 
Rep.y  29.  Jorus  v.  Pearley  2  5<r.  ilcp.,  555.  Stw«l  v.  Pynit^  1  jEfw^V 
i^qj.,  4,  MtCombt  T.  Dam>,  7  JGwr  jR«;?.  5.  J(fa/in  v.  Skipner,  2  JBosf 
i^.,  523.  Jttrvisy.  Rogers^  \5  Mass.  Rep.,  389.  Urquhart  v.  Mclver^ 
iJohnsi,  Rep.,  103.  Ganesfard  v.  Dntilliet,  13  .War/.  Xoi/.  /J«p.,  284. 
hgerscili  v.  Fo/>  BokktHn^  1  Cowen,  670. 

The  rule  of  the  English  law  was,  if  a  factor,  who  has  a  lien  upon 
goods  for  his  advances,  pledge  the  goods,  he  conveys  no  title  to  the 
pledgee,  but  such  transfer  will  be  deemed  wholly  tortious ;  so  that  the  prin* 
cipalmay  sue  for  and  recover  the  pledge  without  making  any  deduction 
whatsoever  for  the  debts  due  by  him  to  the  factor. — Siory  on  Jfgencyy  sec. 
113.  2  Kent^s  Com.,  625.  Mann  v.  Shipner,  2  East's  Rep,,  523. 
McCombe  v.  Davis,  7  Easi  Rep.,  6.  Kuekein  v.  Wilson,  4  Barn.  Sr  Md.,  443. 

Mr.  Justice  Story  seems  to  think  the  rule  harsh  and  unreasonahle. — 
Story  on  Baiim.^  216 ;  and  Mr.  Bell  says  it  probably  had  its  origin  in  mis- 
take.—1  BelVs  Com.,  486,  5  edit. 

Lord  Eldon  and  Lord  Ellenborough  seem  to  disapprove  of  the  rule. 
^PuUn€y  V.  Kymer,  3  Esp.  Rep.,  182.  Bickering  v.  Rusk,  15  East's 
Rip.,  44. 

The  statute,  6  George  4th,  ch.  94,  has  in  some  respects  changed  the 
English  rule  ;  and  now  a  factor  is  authorized  to  pledge  to  a  certain  extent 
tbe.goods  of  his  principal. 

It  is  provided  by  the  statute  laws  of  New  York  and  Rhode  Island, 
that  the  person  in  whose  name  goods  were  shipped  should  be  deemed  the 
owaer  so  far  as  to  entitle  the  consignee  to  a  lien  thereon  for  his  advances 
and  liabilities  for  the  use  of  the  consignor,  and  for  moneys  or  securities 
received  by  the  consignee  to  his  use.  But  the  lien  is  not  to  exist  if  the 
eoDsigoee  had  previous  notice,  by  the  bill  of  lading  or  otherwise,  that  the 
consignor  was  not  the  owner  of  the  goods.  Every  factor  intrusted  with 
the  possession  of  any  bill  of  lading,  custom-house  permit,  or  warehouse 
keeper's  receipt  for  the  delivery  of  goods,  or  with  the  possession  of  goods 
for  sale,  or  as  security  for  advances,  shall  be  deemed  the  owner,  so  far 
as  to  render  valid  any  contract  by  him,  for  the  sale  or  disposition  thereof^ 
in  whole  or  in  part,  for  moneys  ad vanced,  or  any  responsibility  in  writing 
assumed  upon  the  faith  thereof. — J^.  Y.  act  of  ^pril  \%th,  1830.  R.  I.  act 
0/1831. 

In  the  United  States,  the  general  doctrine  that  a  factor  cannot  pledge 
the  goods  of  his  principal,  has  been  frequently  recognized. — Kinder  r. 
Sham,  2  Mass.  Rep.,  398.  Odiome  v.  Macy,  13  Mass.  Rep.,  778.  Jarvis 
V.  Rogtrs,  15  Mass.  Rep.,  389.  Van  Amringe  v.  Peabody,^\  Mason's  Rep^ 
440. 

But  whatever  doubt  may  be  indulged  as  to  the  case  of  a  mere  factor, 
it  has  been  decided,  that  in  case  of  a  strict  pledfre,  if  the  pledgee  transfers 
the  iame  to  his  own  creditor,  the  latter  may  hold  the  pledge  until  the  debt 
of  the  original  owner  is  discharged. — Jarvis  v.  Rogers,  5  Mass.  Rep.,  389. 
2  Kent's  Com,,  625.  Story  on  Bailm.,  217.  Holmes  v.  Crane,  %  Pick. 
Rep.j  610.     Jones  on  Bailm.,  85.     Paley  on  Agency,  228. 

Where,  instead  of  a  mere  pledge,  there  is  an  actual  transfer  of  the 
goods*  by  a  deed  or  other  legal  4;onveyance  by  way  of  mortgage,  there  is 
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DO  question  that  the  mortgagee  may  assign  over  the  goods,  and  the  ••• 
tignee  will  be  entitled  to  hold  them  against  the  mortgagor,  until  the 
mortgage  debt,  originally  contracted,  is  paid.  In  such  a  case  a  legal,  al- 
though a  defeasible  title,  is  vested  in  the  mortgagee,  and  not  a  mere  lien* 
2  Beirs  Com,^  20,  95,  5  edit,  rothonier  v.  Dawson^  Hoit'a  Rep.^  383. 
Story  on  Bailm.y  218.  Whitaktr  v.  Sumntr^  20  Pick.  Rep.^  405.  Fergu- 
ton  7.  The  Union  Furnace  Co^  9  Wendell  Rep.y  345. 

15«  What  was  the  rule  of  the  Roman  law  upon  this  subject  1 

It  enabled  the  pawnee  to  assign  over,  or  to  pledge  the  goods  ngrain 
to  the  extent  of  his  interest  in  them,  and  in  either  case  the  assignee  was 
entitled  to  hold  the  pawn  until  the  original  owner  discharged  the  debt  for 
which  it  was  pledged. — Jure  pignoris  teneri  non  posse^  nisi  qua  obiiganiis 
tn  bonis  fuerint ;  et  per  alium  rem  alienam  invito  domino  pignori  oUigari 
no^  posse^  ceriissimum  est.  But  beyond  this  the  pledge  was  inoperative 
and  conveyed  no  titles,  according  to  the  known  maxim,  nemo  plus  juris  ad 
alium  transfer  re  potest ^  qu&m  ipse  habuit  — Gode^  lib.  8,  tit.  24,  /.I.  1 
Domat,  b.  3,  tit.  3,  sec.  6.  Jjijliffe  Pand.,  b.  4,  tit.  18,  539.  Code  S,  lit. 
16,  /.  6.  Dig ,  lib.  50,  tit.  if,  /.  54.  Pothier  de  JTanliss.,  n.  27.  i 
Bell's,  485,  5  edit. 

The  general  rule  in  the  modern  jurisprudence  of  continental  Europe, 
is,  that  possession  constitutes  a  title,  and  that  persons  making  advances  of 
money  upon  moveable  goods,  are  not  required  to  inquire  to  whom  the 
property  belongs,  and  are  fully  protected  for  the  advances  they  make. 
The  rule,  though  expressed  in  such  general  terms,  ought,  perhaps,  to  be 
received  with  the  qualification,  that  the  possession  is  boniifide  /  and  that 
the  pledger  has  apparently  a  good  title,  or  the  right  of  possession. — I 
BelVs  Com.,  483,  5  edit.  1  StairU  Inst.,  b.  I,  tit.  7,  sec.  4.  2  Kent's 
Corn.,  527.     Story  on  Bailm.,219. 

The  factor  can  only  pledge  the  goods  for  advances  made  upon  them, 
end  not  for  antecedent  debts  due  from  the  factor.-r-l  Bell's  Com.^  483,  5 
edit.     Story  on  Bailm.,  219. 

16.  In  what  cases  may  the  pawnee  use  the  thing  pawned  % 

1.  If  the  pawn  is  of  such  a  nature  that  the  due  preservation  of  it  xe« 
quires  some  use. 

2.  If  the  pawn  is  of  such  a  nature,  that  the  keeping  is  a  charge  to  the 
pawnee,  as  if  a  cow  ot  a  horse,  there  the  pawnee  may  milk  the  cow  and 
use  the  milk,  and  ride  the  horse  by  way  of  recompense  for  keeping. 

3.  if  the  use  will  be  beneficial  to  the  pawn,  or  it  is  indifierent,  thero 
the  pawnee  may  use,  as  if  it  is  a  setting  dog,  it  may  well  be  presumed 
that  the  owner  would  consent  to  the  dog's  being  used  in  partridge  shooting, 
and  thus  confirmed  in  the  habits  which  make  him  valuable.  So  books, 
which  will  not  be  injured  by  a  moderate  use,  may  be  examined  and  used 
by  the  pawnee. — Jones  on  Bailm.,  81.  Coggs  v.  Bernard,  2  Lord  Rau» 
mond's  Rep.,  909.     DanasJjbr.,  ch.  17,  art.  4.     Buller's  JVm  Prius,  72. 

By  the  law  of  Louisiana  the  pawner  is  bound  to  pay  the  pawnee 
all  useful  and  necessary  expenses,  which  the  latter  has  made  for  the 
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preservation  of  the  thing  pawned,  and  if  the  pawn  produce  fruits  or  prdffta, 
they  are  deemed  to  make  a  part  of  it,  and  the  pawnee  cannot  appropriate 
them  to  his  own  use,  but,  on  the  contrary,  he  is  bound  to  deduct  them 
from  what  may  be  due  to  him. — Louisiana  Civil  Code^  art.  3134*-5. 

Mr.  Chancellor  Kent  seems  to  think  that  the  rule  of  the  common  law 
is,  or  at  least  ought  to  be,  the  same.  The  common  law,  he  says,  requires 
the  pawnee  to  account  for  all  the  income,  profits  and  advantages  derived 
from  the  pledge,  in  all  cases  where  such  an  account  is  within  the  scope 
of  the  engagement,  after  deducting  his  necessary  charges  and  expenses* 
—2  Keni*s  Com.,  579:  i 

This  is  the  French  rule. — Pothier  dt  JfanHss*^  Jfo.  61'.  Polhier^ 
Traits  de  Depot,  ffo.  47. 

But  it  seems  inconsistent  with  the  rule  laid  down  in  the  English  an* 
thoiities. — Moses  v.  Conham,  Owen^s  Rep,^  123.  Coggs  v.  Bernard,  2  Ld^ 
Raymor^l^  909.     Jones  on  BaHm.,  81. 

If  the  pawn  is  of  such  a  nature  that  it  will  be  the  worse  for  use,  such^ 
for  instance,  as  wearing  apparel,  there  the  use  is  prohibited. 

So  if  the  use  will  be  without  any  injury,  and  yet  the  pawn  will  be 
thereby  exposed  to  extraordinary  peril,  there  the  use  is  impliedly  inter- 
dicted.—5/ory  on  Bailm.^  2'20. 

Sir  William  Jones  indeed  suggests  that,  in  such  case,  the  goods  mav 
be  used,  but  it  will  be  at  the  peril  of  the  pledgee.  Thus,  if  chains  of  goid^ 
or  ear-rings,  bracelets,  or  other  jewels,  be  left  in  pawn  with  a  lady,  and 
she  wear  them  at  a  public  place,  and  be  robbed  of  them  on  her  return,  she 
must  make  them  good. — Jones  on  Bailm,,  81. 

Mr.  J.  Buller  says,  if  jewels  are  pawned  to  a  ladjrand  she  keep  them 
in  a  bag,  and  they  are  stolen,  she  is  not  chargeable.  But  if  she  goes  with 
tfaem  to  a  party,  and  they  are  stolen,  she  shall  be  answerable. — Bu//er'# 
JTisi  Prius,  72. 

To  the  former  part  of  this  position  S^r  Wm.  Jones  objects,  becau#e» 
he  says,  the  bag  could  hardly  be  taken  privately  and  quietly  without  her 
omission  of  ordinary  diligence.  And  he  considers  himself  well  supported 
in  his  objection  by  the  authorities.— Coggf  v.  Bernard,  2  Ld,  Raym.,  916.. 
2  Salk.  Rep.,  522. 

Mr.  Justice  Story  observes,  that  there  is  not  any  foundation  f<rr 
the  doctrine,  which  is  affirmed  both  by  Mr.  Justice  Buller  and  Sir  Wm.. 
Jones,  that  is,  in  case  of  a  deposit  of  things,  which  are  not  hurt  by  use,  the 
depositary  may,  at  his  peril,  use  them.  The  language  of  the  authority 
which  is  principally  relied  on  for  its  support,  does  not,  when  properly 
construed,  justify  such  a  conclusion.  In  Coggs  v,  Bernard,  2  Lord.  Raym.^ 
909,  Lord  Holt  says :  If  the  pawn  be  such  that  it  will  be  the  worse  for 
using,  the  pawnee  cannot  use  it,  as  clothes,  &c. 

But,  if  it  be  such  as  will  never  be  worse,  as  if  jewels  for  the  purpose^ 
were  pawned  to  a  lady,  she  might  use  them.  But  then  she  must  do  it  at 
her  peril.  For,  whereas,  if  she  keeps  them  locked  up  in  her  cabinet,  if 
her  cabinet  is  broken  open  and  the  jewels  taken  from  thence,  she  wodld 
be  excused;  if  she  wears  them  abroad,  and  is  there  robbed,  she  will  be 
answerable.  And  the  reason  is,  because  the  pawn  is  in  the  nature  ot  e 
deposit,  and  as  such  it  is  not  liable  to  be  used.     Now  the  reason  here  gir^Of 


«o  far  from  proving  tiiat  the  pledgee  may  lawfully  uae  the  jewels^  ex* 
presslv  negatives  any  such  right.  And,  unless  the  contrary  is  expressly 
agreed,  it  may  fairly  be  presumed  that  the  owner  of  such  a  pawn  would 
not  assent  to  the  jewels  being  used  as  a  personal  ornament,  and  thereby 
be  exposed  to  unnecessary  and  extnuMrdinary  perils. — Story  on  Bailmtnt 
222. 

17.  What  is  the  rule  as  to  the  degree  of  diligence  imposed  upon  the 
,  pawnee,  in  respect  to  the  preservation  of  the  pawnl 

• 
The 'general  rule  is,  that  he  is  bound  to  use  ordinary  diligence  in  the 
care  of  the  pawn,  and  consequently  is  liable  for  ordinary  neglect.     This 
16  the  rule  laid  down  by  Bracton  (Brac^  99,)  and  maintained  by  Lord 
Holt. — Co^s  V.  Bernard^  2  Lord  Raym.j  909. 

And  according  to  the  better  opinion,  it  also  seems  (o  be  the  rule  of 
.  the  Roman  law. — Heineec.  Pand.^lib,  13.  tit,  Q^aec,  117. 

The  point  of  responsibility  in  the  Boman  law  is  stated  to  be,  where 
■  there  is  deceit  and  negligence. — Dolum  et  culpam^  Src    pignori  acceptum^ 
is  the  language  of  one  passage  of  the  digest. 

Sed  ubi  utriusque  utilitas  vertitur^  tU  in  tmpto^  ut  locatOj  tU  in  dote^  ut 
4n  pignort^  tUin  socutatej  tt  dolus  et  culpa  prastatur^  is  anothe  r  passage.  A 
third  passage  declares :  Eu  igitur^  qum  diligent  paterfamilias  in  8uis  rebm 
prtf stare  solety  a  creditors  exiguntur  ;  and  a  fourth  passage  :  Quia  pignus 
utriusque  gratia  datur^  4*c.,  placuit  sufficere^  si  ad  earn  rem  cuj^fodiendam 
txactam  diligeniiam  adhibeat.  Dig.,  lib.  50,  tit,  17,  /.  23.  Dig.y  lilt.  13, 
iii.  6.,/.  5.    Dig.,  Hb.  13,  til.  7,  /.  14.    Inst.  Jus.y  lib.  3,  m.  15,  3k 

Inasmuch  as  a  pledge  is  given  for  the  mutual  service  of  both  debtor 
and  creditor,  (of  the  debtor  that  he  may  borrow  more  readily,  and  of  the 
creditor  that  payment  may  be  better  secured),  it  will  suffice,  if  the  ere* 
ditor  shall  appear  to  have  used  an  exact  diligence  in  keeping  the  thing 
pledged  9  for  if  so,  and  the  pledge  be  lost  by  mere  accident,  the  creditor 
is  secure,  and  is  not  prai^ibited  from  suing  for  hia  debt. — Inst.  Jus»^  lib.  % 
iit.  b^  sec.  4. 

The  same  rule  of  ordinary  diligence  is  understood  to  be  adopted  in 
modern  times,  in  the  principal  countries  of  continental  Europe  and  in  Scot* 
.  laod«  It  has  the  express  sanction  of  Pothier  and  other  writers  of  acknow- 
ledged authority. — Jones  on  Bttiim.y2%'et  seq.  Pot  A.  de  Jfantiss.^  JiTo.  32^ 
si  suiv.  Poth.  des  Obli.^  JVo.  142.  1  Domain  b.  3,  tit.  1,  sec.  4.  Ersk. 
,  Insi.^  b.  3,  iil.  1,  sec.  33.  1  BelVs  Com.^  453.  Story  on  BaUm.,  223.  2 
Kua's  Com.^  578. 

If  the  pawn  be  stolen,  it  would  be  presmnptive  evidence  that  the 
pawnee  had  not  used  ordinary  care,  and  he  ought  to  show,  by  the  cir- 
ciunstance%  that  he  was  in  no  default. — Sir  Wm.  Jones  on  Bailment^  33, 
'  59  to  63. 

The  ground  assumed  is,  that  the  loss  of  the  pawn  by  theft  is  evidence 
.  of  ordinary  neglect. 

Lord  Coke  held,  that  if  the  goods  were  delivered  to  one  in  pledge,  and 
thev  were  stolen,  he  should  not  be  answerable  for  them,  for  he  only  under' 
took  to  keep  them  as  his  own.— Co.  Litt.^  89.    4  Co^  83. 


BraeCOR  says,  if  the  pawnee  use  exact  diligeneei  and  the  pawn  is 
loat  by  ch-jnce,  he  is  not  responsible  for  thd  loss. — Bractotiy  99. 

Mr.  Justice  Story,  in  his  Com.  on  Bailments,  225,  has  gone  into  a 
critical  examination  of  the  question  whether  losses  by  priTute  theft  be  eH" 
dence  of  negligence,  so  as  to  charge  the  pawnee  with  the  loss. 

After  examining  both  the  text  and  commentators  on  the  civil  1a#, 
and  vigorously  and  successfully  controverting  the  position  of  Sir  Willtam 
Jones  (which  is,  in  fact,  without  the  support  of  any  authority  in  the  com* 
mom  liiw),  he  states^  the  true  principle,- founded  upon  the  authorities,  to  be 
that  theft,  per  »e,  establishes  neither  responsibility  nor  irresponsibility,  ia 
the  bailee.-^fory  en  Bot/m.,  226. 

if  the  theft  is  occasioned  by  any  negligence,  the  bailee  is  responsi- 
ble; if  witbecrt  negligence,  he  is  discharged.  Ordinary  diligence  is  not 
disproved,  even  presumptively,  by  mere  theft;  but  the  proper  conclusion 
must  be  drawn  from  weighing  all  the  circumstances  of  the  particular  case, 
-Ssory  on  Bailm^  229. 

Mrt-Ghanceller  Kent  statee  the  rule  to  the  same  efTect.  He  says, 
the  rule  appears  to  be,  that  the  pawnee  is  neither  absolutely-  liable  nor 
abeolutely  excusable,  if  the  pledge  be  stolen. .  It  would  depend  upon  cir- 
cumstances whether  he  was  or  was  not  liable. 

A  theft  may  happen  without  even  a  slight  neglect  on  the  part  of  the 

tossessor  of  the  chattel ;  and  I  think  it  would  be  goin&r  quite  far  enough,  to 
ofd  that  such  a  loss  is  primd  facie  evidence  of  n^tect,  and  that  it  lays 
'with  the  pawnee  to  destroy  the  presumption.  It  is  not  sufficient,  says 
PacAur,  that  the  pawnee  allege  that  the  pledge  is  lost.  He  must  show 
how  it  was  lost,  and  that  it  was  not  in  his  power  to  prevent  it.  The  paw- 
nee IS  not  bound  to  bestow  the  exactest  diligence,  as  in  a  loan  to  use, 
wbteh  is  beneficial  to  the  bsfilee  only,  nor  is  be  responsible  for  the  small- 
est neglect.  He  is  responsible  for  light,  but  not  the  lightest  neglect,  (U 
kri  cuipcty  and  not  de  levis9im&  ctUpL — ^2  KerU^i  Com.^  580.  Pothitr  iff 
Jfantiss^  32. 

Se4  si  culpig  reus  deprehendeiur^  vel  nan  prohat  manifestis  ratumibuM 
it  perdidisite^  quanii  dtbitoris  interest^  condemnari  debet, — Uode^  lib.  4,  tii. 
24»  /.  5. 

This  is  the  language  of  the  Roman  law,  and  the  doctrine  of  the  mod- 
'em  nations  of  continental  Europe. — PM.  de  J/kntiss.^  JVb.  29.  1  Domain 
*.  3,  tii.  1,  sec.  4.     Jyfiffe  Pand,,  h.  4,  tii.  18,  p.  541. 

The -common  law  does  not  probably  differ,  when  a  suit  is  brought  for 
the  restitution  of  the  pawn,  after  due  demand  and  refusal.  In  such  a  case, 
the  demand  and  refusal  would  ordmarily  be  evidence  of  a  tortious  con- 
version of  the  pawn  ;  and  it  would  then  be  incumbent  on  the  pawnee  to 
give  some  evidence  of  a  loss  by  casualty,  or  by  superior  force,  indepen- 
dent of  his  own  assertion,  unless,'  indeed,  upon  the  clemand  and  refusal,  he 
should  state  the  circumstances  of  the  loss;  and  then  the  whole  statement 
*  must  be  taken  torrcther  and  submitted  to  the  jury  —2  Salk.  Rep.j  655.  7 
Cmoen's  Rep.,  500.  Forward  v.  Pitiard^  1  Uum.  Sc  Eaat^  33.  Dalston 
V.  Johnsiony  5  Mod.  Rep.^  90.  Williams  v.  Uoyd,  Sir  Wm.  Jones,  180. 
Morse  v.  Slue,  1  Fen/.,  19U.  Dales  v.  Hall,  1  Will.,  281.  Isancki  v. 
Clark,  ^  Balst.  Rep.^  306.    Btardslfse  v.  Richardson,  1 1  WendelVs  Rtp^ 
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25.     Doormmi  ▼.  Jenkins^  2  JlJolpk  4r  Ellis  Rep.^  80.     ToinpJfctiM  v.  StU^ 
marshy  14  ^^^-  4*  Raule^  275. 

But  if  a  suit  should  be  brought  against  the  pawnee  for  a  negligent  loss 
of  the  pawn,  there  it  would  be  incumbent  upon  the  plaintiff  to  support  the 
allegations  of  his  declaration,  and  the  ontis  proband^  in  respect  to  negli* 
gence,  would  be  thrown  on  him. — Cooper  v.  Barton^  3  CampL  R^  5.  Har- 
ris T.  Packwall^  3  Taunt.y  264.     Marsh  v.  Hornty  5  Bam,  Se  Crtsw.^  %2. 

In  such  an  action  for  negligent  loss,  brought  against  the  bailee^  it 
teems  that  his  acts  and  remarks,  contemporaneous  with  the  loss,  are  ad- 
missible in  his  favor,  to  establish  the  nature  of  the  loss. — Tompkins  v.  SaU* 
marshy  14  Serg.  4*  Rawle^  275.  BeardsUe  v.  Richardson^  11  Wend*^  25. 
Doorman  v.  Jenkins^  2  Adolph  4r  EUis  Rep.y  80. 

If  the  party  who  pledged  the  goods  was  not  the  owner  of  them,  the 
pawnee  may  discharge  himself  by  showing  that  he  delivered  over  the 
goods  to  the  real  owner,  unless  the  pawner  has  a  special  property  which 
be  is  entitled  to  assert,  under  the  circumstances,  against  the  owner. — 
Poihier  de  J^antis.y  27.  Dig.  lib.  50,  til.  17.  OgU  v.  ^itkinsoUy  5  Taunt. 
Rep.y  759.    Story  on  ^gencjfy  see.  12  to  134. 

If  the  pawnee  holds  tho  pledge,  merely  as  a  pledge  from  the  owner» 
the  second  pawnee  may  discharge  himself  from  the  obligation  to  the 
owner  by  delivering  it  up  to  his  own  pledger,  at  any  time  oefore  an  offer 
to  redeem  is  made  by  the  owner.-r-%/arm  v.  Rogers^  15  Mass.  /2ep.,  389 
Story  on  Bailm.y  231. 

'1  he  defaults  for  which  the  pawnee  may  render  himself  liable,  are 
not  only  those  which  consist  in  acts  of  commission,  but  also  in  omissions 
of  duty  ;  for  the  pawnee  is  bound  to  apply  all  proper  care  for  the  preser> 
vat  ion  of  the  pledge.  He  is  not,  therefore,  less  liable,  if  by  his  neglect 
he  suffers  a  mirror,  which  js  pawned  to  him,  to  bo  ruined  or  lost,  than  he 
would  be  if  he  had  broken  it  by  improper  use,  or  even  by  a  mere  wilful 
act.— Po/A.  de  J^an.^  Jfo.  33.    Story  on  Bailm.y  232. 

18.  What  is  the  rule  as  to  the  right  of  the  pledger  to  redeem  1 

In  mortgages  of  personal  property,  although  the  prescribed  condi»*c«* 
has  not  been  fulfilled,  there  exists^  as  in  mortgages  of  lands,  an  eqoitv  o^ 
redemption,  which  may  be  asserted  by  the  mortgagor,  if  he  brings  his  bit 
to  reaeem  within  a  reasonable  time. — Kemp  v.  Westbrooky  I  Ves.y  278 
Hart  V.  Ten  Eycky  2  Johns.  Ch.  Rep.^  100.  Harrison  v.  Harl.  Camvn* 
Rip.y  391. 

In  cases  of  pledges,  if  a  time  for  the  redemption  is  fixed  by  the  cod 
tract,  still  the  pledger  may  redeem  afterwards,  if  he  applies  within  a  rea^ 
sonable  time.  But  if  no  time  is  fixed  for  the  payment,  the  pledger  has  faia 
whole  life  to  redeem  unless  he  is  called  upon  by  the  pledgee  ;  and  in  case 
of  the  death  of  the  pledgee  without  such  demand,  his  personal  representee 
tives  may  redeem.---4  Kent'^s  Com.y  138.  Sfory  on  Bailm.y  236.  2  Stor^ 
on  Eq.  Jurisp.y  297.  2  Keni^s  Com.y  581.  Cortelyou  v.  Lansingy  2  Caines* 
Cos.  in  Err.y  300.  Garlick  v.  JoTieSy  12  John.f.  Rep.^  146.  Vanderze^ 
r.  Willisy  3  Bro.  Ch.  Rep.y  21.    Kemp  v.  Wsstbrook,   1  F«,,  27&     2>#. 
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Mumdry  v.  M^ealf^  Free,  in  Chanj^  419.  Joms  t  SmUk,  2  Ff^.  Jun^  373. 
Glanvilley  lib.  10,  cop.  6. 

Bat  geneially  speaking,  &  bill  in  equity  will  not  lie  on  behalf  of  the 
pledger  or  his  representatives,  to  redeem,  as  his  remedy  upon  a  tender  is 
at  law.  But  if  any  special  ground  be  shown,  as  if  an  account  or  discovery 
is  wanted,  or  there  has  been  an  assignment  of  the  pledge,  a  bill  will  lie.— > 
Emp  ▼.  Westbrook^  1  Vei.j  278.  Jones  v.  Smithy  2  Ves.  Jun.^  372.  2 
Story  on  Eq,  Jurisp.^  298. 

If,  at  the  time  the  pledger  applies  to  redeem,  the  pledge  has  been 
sold  bv  the  pledgee,  without  any  proper  notice  to  the  former,  no  tender  of 
the  debt  due  ne^  be  made  before  oringiufir  an  action  therefor,  for  the 
party  has  incapacitated  himself  to  comply  with  his  contract  to  return  the 
pledge.  The  same  rule  applies,  where  tne  pledgee  dispenses  with  a  ten* 
der ;  as  if  he  refuses,  under  any  circumstances,  to  restore  the  pledge.— * 
Corttlyou  v.  Lansing^  2  Cainea*  Cat.  in  Err.y  200.  McLean  v.  ndktr^  10 
Johns,  iR^.,  492. 

Bat  if  an  action  is  brought,  he  may  recover  hifl  debt  in  the  damages. 
^arvis  v.  Rogers^  15  Mass.  12^.,  389. 

The  owner  has  a  right  to  sell  or  assign  his  property  in  the  pawn  | 
and  in  each  a  case  the  vendee  will  be  substituted  for  the  pledger  and  the 
pledgee  will  be  bound  to  allow  him  to  redeem,  and  to  aocount  with  him 
lor  the  pledge  and  its  proceeds. — RcUcliffe  v.  VancSy  2  iSf.  Car.  Const,  R^^ 
239.  Hunt  v.  Holtan^  13  Pick.  Rtp.^  220.  Tuxvforth  v.  Moors^  9  Pick. 
R^.y  347.     Whiiaker  v.  Sumner^  20  Pick.  Rep.^  395. 

Where  a  stranger  comes  into  possession  under  a  wrongful  title  from 
the  pawnee,  the  owner  having  a  right  to  consider  the  bailment  for  noany 
purposes  at  an  endj  if  not  for  all,  may  recover  against  the  stranger  and 
hold  him  liable  for  damages. — Jfewson  v.  Tkomtony  6  East  Rep*^  7.  Mar* 
tint  V.  GoltSy  1  Mauls  tf  Selw.^  14t(J.  Pickering  v.  Rusky  15  Easiy  38. 
McComhre  v.  DaviSy  6  East  Rq>.y  153.  Dillinbeck  v.  JeromSy  7  Cowen^ 
294.    Smith  v.  JoneSy  7  Coweny  328.    Story  on  Jlgencyy  see.  113. 

But  where  there  is  any  injury  or  conversion  by  a  stranger,  for  which 
in  aetion  lies,  both  by  the  pawner  and  the  pawnee,  a  recovery  by  either 
of  them  will  oust  the  other  of  his  right  to  recover. — Booth  v.  Wilsony  1 
Bam.  ir  JUd.y  59.  Bush  v.  Lyony  9  Coweny  52.  Smith  v.  JameSy  7  Cowen^ 
328.  Nichols  v.  Bustardy  2  Crompi.  Meese  4r  Rossy  659.  Story  on  Bailm.^ 
238. 

Where  the  pledgee  is  ousted  of  his  possession  by  a  mere  stranger,  it 
is  said  that  he  is  entitled  to  recover  the  full  value  of  the  pledge. — Lyle  v. 
Barkery  5  Binn.  Rep.y  457.  IngersoU  ▼.  Von  Bokkdifiy  7  Coweny  670. 
Pomerdy  v.  Smithy  17  Pick.  Rep.,  85. 

19.  Are  pawned  goods  liable  to  he  taken  in  execution  1 

As  a  general  jrule  they  are  not,  in  an  action  against  the  pawner,  at 
least,  not  until  the  bailment  is  terminated  by  payment  of  the  debt,  or  some 
eztinguishikient  of  the  pawnee's  title. — Coggs  v.  Bernard,  Hol^s  Rn.y  528. 
Badlmm^  v.  Tuckery  1  Pick.  Rep.y  389.    Bigdow  v.  WHsony  1  Pick.  Rep. 

30 


234  OF  MOaT^AGBS* 

425.    Marsh  ▼•  Lawrence^  4  CowttCs  Aep.,  466.    Pomeroy  r   Smithy  17 
PtcA.,  85. 

By  a  special  statute  provision  in  Massachusetts,  pledges  may  be  at- 
tached by  the  creditors  of  the  pledger  upon  teuder  of  the  amount  due  on 
the  pledge,  or  the  pledgee  may  be  summoned  as  his  trustee  to  answer  for 
the  surplus. — Rev.  stat.^  1836,  ch.  90,  sec.  79. 

In  Louisiana  a  pledge  may  be  attached  and  sold  by  the  creditors  of 
the  pledger,  without  making  any  tender, but  the  pledgee  will  have  aright 
of  priority  to  the  amount  of  his  debt,  in  the  distribution  of  the  proceeds. — 
Williams  tt  aL  r.  The  Schooner  St.  Stephens^  13  Mart.  Lou.  Rep.^  417. 

It  does  not  appear  to  be  settled  whether,  in  case  of  a  pledge  of  per- 
sonal property,  the  property  can  be  levied  on  under  an  execution  by  a 
creditor  of  the  pledgee,  so  as  to  pass  the  title  of  the  pledgee.  But  in  the 
case  of  a  mortgage  of  personal  property,  it  has  heen  held,  that  after  a 
forfeiture,  by  non-payment  of  the  debt,  the  property  may  be  levied  on  un- 
der an  execution  by  a  creditor  of  the  mortgagee,  even  although  the  pro- 
perty is  in  the  possession  of  the  mortgagor. — Ferguson  v.  Lee,  9  Wendell, 
258.     Wheeler  v.  McFwrland,  10  Wendell,  318. 

20.  What  is  the  rule  as  to  the  obligations  of  the  pawner,  in  regard  to 
the  title  to  the  thing  pawned  % 

By  the  act  of  pawning  the  pawner  enters  into  an  obligation  or  war- 
ranty, that  he  is  the  owner  of  the  property  pawned  \  and  unless  he  gives 
notice  of  a  different  interest,  that  he  is  the  general  owner ;  and  that  he 
has  good  right  to  pass  the  pawn.  If  he  violates  this  engagement,  either 
by  a  tortious  or  by  an  innocent  bailment  of  property  which  is  not  his  own, 
or  by  exceeding  his  interest  therein,  he  is  liable  to  the  pawnee  in  damages. 
^Pothier  de  Jfantiss.,  Jfo.  54.     Dig.,  lib.  13,  tit,  7,  /.  32. 

If  the  pawn  has  a  defect  unknown  to  the  pawnee,  which  destroys 
its  value,  the  French  law  gives  him  a  right  of  action  for  another  pawn 
ii^stead. — Pothier  de  J^arUiss.,  JSTo,  67. 

.  The  common  law  does  not  give  this  right.  But  in  such  case  an 
action  will  lie  at  the  common  law  against  the  pawner  upon  his  implied 
engagement  or  warranty  of  title  ^  and  it  fortiori,  if  any  fraud  is  practised 
by  the  pawner,  an  action  for  damages  will  doubtless  lie  against  him. 
Perhaps  the  whole  contract  may,  under  such  circumstances,  at  the  option 
of  the  pawnee,  be  rescinded  by  a  court  of  equity. 

The  pawner  is,  in  all  cases  of  this  sort,  bound  to  good  faith,  and  it 
responsible  for  all  frauds,  not  only  in  the  title,  but  in  tne  concoction  of 
the  contract. — Pothier,  J{'antiss.,  J^b.  59. 

As,  if  he  should  pledge  a  vase,  brass,  asserting  it  to  be  gold,  he 
would  be  liable  therefor ;  for  it  is  a  rule  of  the  comn^on  law  that  fraud 
vitiates  every  contract. 

The  like  rule  prevails  in  the  Roman  law ;  and,  indeed,  fraud  is  there- 
in denounced  with  studied  reprobation. — Dig.,  lib.  13,  tit.  7,  /.  16.  Poth. 
Pand.,  lib.  13,  tii.  7,  J^o.  27.  Pothier  de  J^anH8S.y  Jfo.  58.  Story  on 
Sailm.^  240. 
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th  In  what  maimer  may  a  pledge  or  mortgage  be  eztingaished  1 

1.  By  the  fall  payment  of  the  debt,  or  the  discharge  of  the  other  en- 
gBgementSy  for  which  the  pledge  was  given. — Si  domintis  solvent  pecuniam^ 
pignus  qxioque  perimitur. — 1  Domat^  b.  3,  tit.  1,  sec.  7,  Poth,  Pand.^  lib. 
20,  tit.  6.     ^yliffe,  b.  4,  p.  536. 

2.  By  satisfaction  of  the  debt,  in  any  other  mode,  either  in  fact  or  by 
operation  of  law ;  as  for  instance,  by  receiving  other  goods  in  payment  or 
discharge  of  the  debt. — Item  liberatur  pignus^  sive  solutum  est  debitum^  sive 
to  jiomne  satisfactum  est. — Dig.y  lib.  20,  tU.  6,  /.  6. 

3.  An  extinguishment  of  the  right  of  pledge  may  also  be  by  taking 
a  higher  seeority  for  the  debt  [as  for  example,  a  bond  or  obligation,  for  a 
promissory  note,J  without  any  agreement  that  the  pledge  shall  be  retained 
therefor. — ^ovata  autem  debifi  obligalio  pignus  per  emit,  isi  convenit  ut 
fignus  r^atur. — 1  Domaty  b.  3,  iit.  7,  s^r  7.  Poth.  Pand.^  lib.  20,  tit.  3. 
Jjyliffe^  Pand.,  b.  4,  p.  536. 

Bat  aa  no  novation  has  the  efiect  to  extinguish  a  prior  debt,  unless 
Bach  is  the  intention  of  the  parties,  it  follows,  that  a  mere  change  of  se- 
curities will  not  extinguish  the  right  to  the  pledge,  without  the  express  or 
implied  assent  of  both  parties. — I  Domaty  b.  3,  iii.  7,  sec.  1,  art*  3.  Poth, 
Patid,,  lib.  20,  tit.  6,  sec.  1,  /.  8.  * 

4.  Whatever  by  operation  of  law  extinguishes  the  debt,  will  extinguish 
the  pledge  also.  Therefore,  if  in  a  suit  brofight  by  the  pledgee  for  the 
debt,  the  pledger  obtains  a  judgment  in  his  favor  which  bars  any  future 
recovery  of  the  debt,  that  will  extinguish  the  right  to  the  pledge. — 1  Domat^ 
b.  3,  tU.  7,  sec.  1.,    Poth.  Pand.,  lib.  20,  tit.  6. 

5.  If  the  right  to  the  debt  is  barred  by  prescription,  it  is  said  in  the 
Soman  law,  that  the  right  to  the  pledge  is  gone. — 1  Domat^  b.  3,  tit.  7, 
see.  J,  ari.  9-    Poth.  Pand.^  lib.  20,  tit.  (5,  sec.  5,  /.  37. 

This  is  equally  the  rule  in  the  common  law,  when,  from  the  length  of 
time,  there  arises  a  presumption  of  payment.  But,  if  there  is  merely  a 
positive  bar  bv  the  statute  of  limitations  against  a  personal  action  for  the 
debt,  it  may  deserve  consideration  how  far  this  will  oust  the  party  of  his 
right  to  retain  the  pledge  towards  satisfaction  of  the  debt. — Story  on  Bail' 
netUSy  242. 

If  the  pledger  admits  the  existence  of  the  pledge,  and  brings  a  bill  to 
redeem,  he  can  do  so  only  upon  payment  of  the  debt,  although  the  statute 
of  limitations  might  otherwise  be  pleaded  as  a  bar  to  it. — Story  on  Bail' 
flMntf,  243. 

6.  The  right  to  the  pledge  is  gone  when  the  thing  perishes,  or  if  it 
aadergoes  any  permanent  and  essential  transmutation.  Thus,  if  a  wood 
should  be  delivered  as  a  pledge,  and  a  ship  should  afterwards  be  built  of 
the  trees,  the  ship  would  not  be  pledged.  This  is  the  civil  law  rule. — 
Dig^  lib.  13,  tii.  7,  L  18. 

And.it  does  not  hold  in  the  common  law,  for  by  the  common  law,  as 
ftr  as  property  can  be  traced,  it  will  still  be  held  a  pledge,  whatever  trans- 
mutations  it  may  have  undergone  without  the  assent  of  the  pledgee. — 
Taylar  v.  PlunuTy  3  Mavie  4*  Sdw^^  526.  Story  on  Agency^  sec.  224« 
^tory  on  Bailm.y  244. 
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7.  The  Tight  in  eztingaisbed  by  any  act  of  the  pledgise,  which  Mnbuntt 
to  a  release  or  waiver  of  the  pledge.  This  may  be  by  a  release,  in  solemn 
form,  of  the  debt,  or  by  any  other  discharge  of  the  right  of  the  pledge. 
But  a  release  of  a  part,  or  of  an  undivided  portion  of  the  things  pawned, 
will  operate  as  a  release  fro  ianto. 

If  the  pledgee  yields  the  pledge  np  to  the  possession  of  the  pledger, 
or  consents  that  the  latter  shall  alienate  it,  or  pledge  it  to  another  per* 
son,  either  of  these  acts  will  amount  to  a  waiver  of  his  right  to  the  pledge. 
-—Poth.  ParnL,  lib.  20,  tit.  6,  sec.  ^  .1  Domain  b.  3,  tit.  1,  sec.  %  art.  12. 
Story  on  BaUm.^  244. 


OF  SATISFACTION  OF  THE  MORTGAGE. 

1.  What  length  of  time  is  sufficient  to  raise  a  presumption  of  a  dis- 
charge of  a  mortgage  1 

Twenty  years,  unless  circumstances  can  be  shown  to  repel  the  jpre- 
sumption,  as  payment  of  interest,  a  promise  to  pay,  an  acknowledgment 
by  the  mortgagor  that  the  mortgage  is  still  subsisting,  and  the  luce. — 
Hughs  V.  Edwards^  9  Wheaton^  489.  Cook  v.  Soltan,  2  Sim.  Sr  Stu.^  154, 
Weaver  v.  MatUe,  2  Russ.  4r  Mjjlne^  97.  Stewart  v.  JiTichols^  Tam.^  307. 
David  V.  Graham^  3  Har.  4*  GUfs  Rqf.y  94. 

The  limitation  of  law  and  equity  is  usually  the  same  with  the  allow- 
ance of  the  same  time  for  disabilities. — %  Ketu's  Com.y  187.  Jenner  v. 
Tracy,  3  P.  Will.,  287.  Belch  v.  Harvey,  Ibid.  3  ^tkiruon^s  Aep.,  813. 
^ggas  V.  Pickerdl,  3  Jltk.  Rep.,  225.  Smith  v.  Clay,  3  Bro.  Ch.  Rep.^ 
639.  Bonney  v.  Ridgard,  cited,  17  Ves,,  99.  Hodfe  t.  Healey,  1  Ves.  Hr 
Beames,  536.  Chalmer  v.  Bradley,  1  Jac.  Sir  Walker,  83*  Lyttle  v,  ^cnr* 
lor^  1  Marsh.  Ri^.,  519.  Cholmondely  v.  Lord  Clinton,  2  Jac.  if  Walkxr, 
191,  S.  C.  4  Bligh.,  JV.  S.,  1.  Corbet  v.  Barker,  1  Jlnst.  Rep.,  138,  S. 
G.  3  ^nst.  Rep.,  755.  Whiu  v.  Pamther,  1  RMpfs  Rep,,  228.  De- 
marset  v.  Wynkoop,  B  Johns.  Ch.  Rep.,  129.  Kane  y.Bloodgood,  7  Johns. 
Ch.  Rep.,  90.  8lee  v.  Manhattan  Co.,  1  Paige^s  Rep.,  48.  LaMar  v 
Jones,  3  Har.  ^JHcHenry,  328.  Elmendorffy.  Taylor,  10  Wheaton^  168. 
Lewis  et  al.  y.  Barksd(de,  2  Brock.  Rep.,  436.  Jretzell  v.  Bussard,  11 
Wheatony  309.  l-etow  v.  Marshall,  5  P«fer«'  S.  C.  i^ep,,  470.  ISibts^  v. 
Burnet,  11  Pe^er**  S.  C*  JRg?.,  41. 

Where  a  mortgrage  had  been  executed  forty  years,  and  thirty-five 
years  had  elapsed  from  the  time  the  estate  was  supposed  to  have  acquired 
an  interest  in  it  by  attainder  of  the  mortgagee,  and  there  had  been  no  in- 
terest paid  or  demanded,  the  mortgage  was  presumed  to  have  been  satis- 
fied.— Giles  V.  Barrymore,  5  Johns.  Ch.  Rep.,  546. 

A  mortgagre  may^  be  satisfied  by  a  forgiveness  of  the  debt,  and  this 
may  be  either  m  writing  or  by  parol.  The  forgiving  the  debt  will  draw 
the  lands  after  it,  as  a  consequence. — Wentz  v.  Dehavtn^  1  Serg.  4* 
Rawle^  312. 

In  all  cases  where  the  principal  debt  is  extinguished,  the  mortgage 
disappears  also. — CiM  Code  of  Lou.,  art.  3253. 
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Akhiiiigb  the  nsHity  of  the  priaeipal  oblkfotion  in<;;lade8  that  of  the 
mortgage,  this  is  luiderstood  with  respect  to  the  person  giving  the  mort- 

Eige  for  another,  only  in  so  far  as  the  principal  is  rescinded  by  an  abso- 
te  nullity ;  for  if  the  principal  debtor  has  only  obtained  a  rescission  by 
tplea  merely  personal,  sach  as  minority  or  coverturci  the  mortgage  given 
for  him  by  a  third  person  is  not  less  valid,  and  shall  have  its  full  and  entire 
eSteu^Ciml  Code  of  Lou.^  art,  3266. 

Where  the  mortgagor  enters  for  the  breach  of  one  condition,  there 
being  several,  the  mortgagor,  by  tending  the  performance  of  the  condi* 
don  which  has  been  brokeo,  may  prevent  a  foreclosure.  Upon  a  bill  in 
^uit^  he  will  be  entitled  to  a  judgment  of  possession,  unless  the  mortga* 
gee,  m  answer  to  the  bill,  sets  up  his  general  right  under  the  mortgage, 
or  has  declared  that  he  holds  for  the  breach  of  another  condition  ,*  in  which 
case  a  special  decree  may  relieve  the  effects  of  the  breach  for  which  the 
entry  was  made,  and  leave  the  mortgagee  in  possession  of  his  legal  rights. 
-;S«iD«fer#  V.  Frosty  5  Pick.  Rep.,  259. 

Tender  of  money  in  a  bag,  made.at  the  window  of  a  hous^,  to  redeem 
a  mortgage,  the  creditor  being  at  the  windovr  and  not  a.dmitting  the  debtor 
within  the  house,  is  sufficient.  But  such  tender  made  after  daylight  is 
gone,  is  too  late.— >^tn^  v.  Davii,  7  Gree/^.  Rep^  31. 

After  the  mortgagee  has  entered  for  a  condition  broken,  the  mortga 
^or,  upon  payment  of  the  sum  due  on  the  mortgage,  may  i^aintain  a  bill 
m  equity  to  recover  possession ;  for  in  legal  contemplation  his  possession 
is  that  of  the  mortgagee. — Hicks  v.  Bingham^  11  Jifass*  Rep.^  300.  Breck- 
mrt%e  v.  Ormiby,  1  J,  J,  Jifarsh^  257.  y 

k  mortgagor  cannot  maintain  a  bill  to  redeem,  without  averring  and 
proving  a  tender  of  the  sum  actually  due,  which  he  must  ascertain  at  his 
peril ;  unless,  in  fact,  it  should  appear  that  the  rents  and  profits  amounted 
to  the  sum  doe  by  the  mortgagor. — Terrill  v.  JiitrriUj  17  Mags.  Rep.^  117 
SttHnders  v.  Frosiy  5  Pick.  Rep.^  259. 

2.  From  what  time  does  the  prescription  begin  to  run  against  the 
mortgagor  1 

Prom  the  moment  the  mortgagee  takes  possession  in  his  character 
94  such ;  and  if  it  has  once  begun  to  run,  and  no  subsequent  admission  is 
made  by  the  mortgagor,  it  continues  to  run  against  all  persons  claiming 
onder  the  mortgagor,  whatever  may  be  the  disabilities  to  which  they  may 
be  subjected. — Raffety  v,  Kingy  1  Keen^s  Rep.^  602.  Cholmondeley  v. 
Chntony  2  Jac.  *  Walker,  191.  4  Bligh.  JV.  S.,1.  Corbdev.  Barker,  I 
^nd.  Rep.,  138.  White  v.  Parnther,  1  Knapp^s  Rep.,  228.  Stewart  v. 
Nichols,  Tarn.,  307.  CooA;  v.  Soltan,  2  Sim.  tc  Stu.,  154.  Lewis  v. 
Barkesdale,  2  Brock.  Rep.,  436. 

But  if  the  mortgagee,  enters,  not  in  his  character  of  mortgagee  only, 
Out  as  purchaser  of  the  equity  of  redemption,  he  must  look  to  the  title  of 
the  vendor  and  the  validity  of  the  conveyance  which  he  takes. 

So  that  if  the  conveyance  be  such  as  fives  him  the  estate  of  a  tenaat 
for  life  only,  in  the  equity  of  redemption,  then,  ajs  he  unites  in  himself  the 
diaracters  of  mortgagor  and  mortgagee,  he  is  bound  to  keep  down  the 
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interest  of  the  mortgage  like  any  other  tenant  for  life,  for  the  benefit  of 
the  persons  entitled  to  the  remainder ;  and  time  will  not  ran  against  the 
remainder-man  during  the  continuance  of  the  life  estate. — Raff^y  v.  King^ 

1  Keen's  Rep.^  601.     CorbeU  v.  Barker,  1  Anst.  Rep.,  138.    Reeve  v.  Hicks^ 

2  Sim,  tr  Stu.  Rep.,  403.  Ranald  v.  Russell,  1  Young's  Rep.,  |9.  2 
Story^s  Eg.  Jurisp.,  296. 

3.  When  does  prescription  commence  against  the  mortgagee  1 

From  the  breach  of  the  condition;  and  if  the  mortgagee  has  snflered 
the  mortgagor  to  remain  in  possession  for  twenty  years  after  the  breach, 
without  payment  of  interest  or  admission  of  the  debt^  or  of  the  duty,  the 
right  to  file  a  bill  for  foreclosure  will  generally  be  deemed  to  be  barred  and 
extinguished.  However,  in  casee  of  this  sort,  as  the  bar  is  not  positive, 
but  founded  on  a  presumption  of  payment,  it  is  open  to  be  rebutted  by 
circumstances.— *5reu?ar/  v.  JWcAo/*,  I  TamL  Rep.,  307.  Christophers  v. 
Spark,  2  Jac.  ir  Walker  Rep.,  223.  Trash  v.  White,  3  Bro.  Ch.  Rep., 
289.  Toplis  V.  Baker,  2  Cox's  R^,,  119.  White  v.  Pamther,  1  Knapp's 
Rep.,  228.  Hughs  v.  Edwards,  9  Wheaton,  489.  Cook  v.  SoUan,  2  Sim. 
Sc  Stu.  Rep.,  154.  2  Story-s  Com.  on  Eg.  Jurisp.,  296.  4  Kent's  Com., 
189.  Barron  v  Martin,  Cooper's  Eg.  R^.,  189.  Ross  v.  Jforvell,  1 
Wash.  Rep.,  14. 

'  In  Louisiana,  mortgages  cease  to  be  of  any  effect,  even  between  the 
contracting  parties,  after  the  expiration  of  ten  years,  reckoning  frooa  their 
date,  unless  the  inscription  or  record  shall  have  been  renewed  before  the 
expiration  of  that  time,  in  the  manner  in  which  they  were  first  made. — 
Lou.  Civil  Code,  art.  3333.    Shields  v.  Brundige,4f  Lou.  Rep.,  326. 

But  this  rule  does  not  take  place  with  regard  to  mortgages  to  which 
htusbands  are  subjected  for  the  dower  and  other  claims  of  wives,  and 
tutors  and  curators  towards  minors,  interdicted  and  absent  person^  whose 
estate  they  administer. — Ibid. 

4.  What  is  the  rule  as  to  what  fund  shall  be  subjected  to  redeem  a 
mortgage  1 

The  rule  is,  that  where  a  man  gives  a  bond  and  mortgage  for  his  debt, 
it  is  only  a  collateral  security.  But  if  a  purchaser  or  devisee  of  land  en- 
cumbered with  a  mortgage,  renders  himself  personally  liable  to  the  credi* 
tor  for  payment,  the  land,  as  far  as  relates  to  the  marshalling  of  assets, 
is  the  primary  fund  for  payment,  unless  a  contrary  be  clearly  shown. 
The  purchaser,  by  express  directions  in  his  will,  may  throw  the  incum« 
brance  upon  his  personal  assets. — Duke  of  Cumberland  v.  Godrington,  2 
Johns.  Co.  Rep.,  252.  Mdrich  v.  Cooper,  8  Ves.,  388.  Selby  v.  Selby^ 
4  Russ.,  336.  Sproule  v.  Prior,  8  Sim.  Rep.,  189,  Lomas  v.  Wright,  2 
JIfy/ne  Sf  Keen,  769.    ScoU  v.  Scott,  1  Eden,  458. 

5.  What  is  the  rule  in  equity  as  to  the  time  within  which  the  defend* 
ant  may  be  allowed  to  redeem  upon  a  bill  of  foreclosure  \ 

On  a  bill  of  foreclosure  of  a  mortgage,  the  time  allowed  for  the  re- 
demption is  not  certain,  but  rests  in  the  discretion  of  the  court.  The  time 
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may  be  changed  from  six  months  to  six  months,  or  from  three  months  to 
three  months,  upon  equitable  terms,  and  under  the  special  circumstance* 
of  the  case  i  hut  this  rule  of  practice  applies  only  to  cases  of  strict  fore^ 
closure,  where,  by  the  decree,  the  equity  of  redemption  is  harred,  and  the 
complete  title  is  vested  in  the  mortgagee  ]  and  not  to  cases  of  decrees 
for  the  sale  of  the  mortgaged  premises,  according  to  the  usual  practice 
of  the  court. — Ferine  v.  Dunn^  4  Johns,  Ch,  iJep.,  14«1. 

A  sale  of  the  premises  was  postponed  for  eight  weeks,  to  give  the 
mortgagor  an  opportunity  to  comply  with  the  proposal  of  the  mortgageOi 
such  delay  being  equally  beneficial  to  both  parties. — A^or  y.  Romayne^  1 
Johns.  Ch.  Rep. J  310. 

6.  What  time  will  be  allowed  upon  a  bill  to  redeem  1 

On  a  bill  to  redeem,  the  time  of  redemption  is  not  fixed,  but  rests  in 
the  discretion  of  the  court.  The  usual  time  is  six  months  from  the  liqui- 
dation of  the  debt  by  the  master's  report ;  and  it  seem^  that  the  time  will 
not  be  afterwards  enlarged. 

Where  the  party  fails  to  redeem  within  the  time  allowed,  the  usual 
decree  is,  that  the  bill  be  dismissed ;  and  such  dismissal  amounts  to  a  bar 
of  the  equity  of  redemption. — Ferine  v.  Dttnn^  4  Johns*  Ch.  Rep*^  140. 

7.  Wiihia  what  time  may  a  bill  to  redeem  be  brought  1 

Mortgages  are  not  within  the  statute  of -limitations,  but  the  courts 
have  adopted  the  time  of  limitation  as  the  period  at  which  the  right  of 
redemption  is  presumed  to  have  been  deserted,  unless  circumstances  are 
shown  to  account  for  the  neglect. 

And  an  infant  is  allowed  twenty  years  after  he  comes  of  age,  to  file 
his  bill. — Lamar  v.  Jones^  3  Har.  Si  McHen.  Rep.y  328. 

Length  of  time  can  be  a  bar  to  a  bill  to  redeem,  only  where  the  par« 
ties  entitled  to  the  equity  of  redemption  have  been  tenants  in  fee  simple ; 
otherwise  the  conveyance  of  the  equity  of  redemption  cannot  be  presumed. 
-^Cowne  v.  Douglass^  McCle.  Sf  You.y  21if. 

A  mortgagor  cannot  redeem  after  a  lapse  of  twenty  years  after  for- 
feiture, and  possession  by  the  moTig^gee. —-Hughs  v.  Edwards^  9  Wheaion^ 

489. 

Twenty  years'  possession  by  a  mortgagee,  without  account  or  ac- 
knowledgment of  any  subsisting  mortgage,  is  a  bar  to  all  equity  of  re- 
demption, unless  the  mortgagor  can  bring  himself  within  the  process  of 
the  statute  of  limitations,  the  construction  of  which  is  the  same  in  equity 
as  at  law. — Demarsei  v,  Wynkoop^  3  Johns.  Ch.  Rep.^  129.  Siee  v.  Man- 
hattan Co.y  1  Faige's  Rep.^  48.  Fenwick  v.  J^acey^  1  DanJs  Rep.^  279. 
Overton  v.  Bigdow^  3  Yerger's  Rep.^  313.  Benzein  v.  Robinett^  Deve.  Eq. 
Cm.,  444.    Hoodie  v.  Healey^  6  Mad.  R^.,  181.     Reyner  v.  Castler^  Idem^ 

274. 

A  slave  being  mortgaged  in  1781,  and  the  parties  living  in  the  same 
neighborhood  all  the  time,  the  mortgagor  never  applied  to  redeem  till  1805. 
The  mortgagee,  in  answer  to  the  application,  said  "  he  was  old  and  un- 
willing to  have  a  lawsuit,  and  he  would  deliver  up  the  negro  if  the  mort- 
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SLgor  would  pay  the  i^oiKey  loaned,,  with  interest,  and  charge  nothing  for 
e  hire  of  tb«  negro.'^    Tnis  is  a  recognition  of  a  then  8iu>8isting  anMi- 
tisfied  moTtgSLge.—Shepperd  v.  Murdoch^  3  Murph,  Rep.^  218« 

The  time  is  to  be  computed  from  the  last  period  at  which  the  parties 
treated  th^  transaction  as  a  mortgage. — Idem, 

No  length  of  time  is  a  bar  to  a  redemption  of  a  mortgagor,  where 
there  is  fraud  in  the  transaction,  or  where,  by  the  agreement  of  the  parties 
at.  the  time,  the  mortgagee  is  to  enter  ana  keep  possession  until  he  is  paid 
out  of  the  profits. — Marks  v.  Pe//,  1  Johns.  Ch*  Rep.^  594.  Quint  ▼• 
Little^  4  Greenl.  Rep,^  495. 

If  the  mortgagee  enters  in  the  life-time  of  the  tenant  for  life  of  the 
mortgaged  estate,  the  remainder-man  will  be  barred  of  his  right  to  re- 
deem, cSter  twenty  years  from  such  entry. — Harriaan  ▼.  HoUins^  1  Sim,  4" 
Sm,  Rep.^  471. 

Fifteen  years^  possession,  where  no  statutory  disabilities  or  special 
eircumstanees  exist,  will  bar  an  equity  of  redemption. — Pandersan  t. 
Browny  1  Day's  Rep,,  93.  Skinner  v.  Smithy  Idem^  124.  Lockwood  v.  Look- 
looody  liemy  296^.    Mattary  ▼•  Aspinwall,  2  Day's  Rqf,y  280. 

If  A.  advance  money  to  B.,  and  B.  thereupon  convey  lands  to  tros- 
tees  in  trust  to  convey  the  same  to  A.  in  fee,  in  case  B.  should  fail  to  re* 
pay  the  money  on  the  day  limited ;  and  thereupon  the  trustees  convey 
the  land  to  A.,  B.  has  no  equity  of  redemption. — Comoogr  v.  JiUxtmder^  7 
Cranch,  219. 

Where  D.,  the  owner  of  premises  which  were  subject  to  a  mortgage 
given  by  a  previous  owner,  gave  two  mort^ges  to  the  complainant ;  and 
afterwards  a  judgment  was  recovered  agamst  D.,  in  favcnr  of  V.,  and  the 
Memises  then  sold  under  a  statute  foreclosure  of  the  prior  mortgage,  and 
V.  afterwards  took  a  conveyance  from  the  purchaser,  and  then  conveyed 
the  premises  to  S.,  with  warranty :  Held^  that  the  purchase  of  the  premi- 
ses by  v.,  under  the  statute  foreclosure,  and  the  subsequent  conveyance 
with  warranty^  operated  as  a  release  extinguishment  of  his  right  to  redeem 
the  premises  b^  virtue  of  the  judgment ;  and  that  S.  took  the  whole  legal 
and  equitable  title  to  the  land,  subject  only  to  the  right  of  the  plaintiff  to 
redeem  by  virtue  of  his  mortgages. — Vroom  v.  Ditmas^  4  Patge*s  Rep,. 
526. 

Under  ordinary  circumstances,  a  purchaser  of  a  mortgage  stands  in 
the  place  of  the  mortgagee,  and  must  submit  to  redemption  on  the  same 
terms ;  for  though  he  may  purchase  for  a  krse  sum,  and  though  he  has 
the  legal  title,  yet  he  has  not  equal  equity  with  the  mortgagor,  for  he  buys 
with  notice.  His  title  being  on  its  face  for  the  security  of  money,  should 
put  him  upon  inquiry ;  and  anything  which  puts  one  on  inquiry  is  aufii^ 
eient  notice. — Henderson  v.  Stewart^  4  Hawk,  Rep,^  256. 

There  are  cases,  however,  where  a  different  rule  prevails ;  as  where 
the  purchaser  advances  the  monev  and  takes  a  conveyance  for  the  benefit 
of  the  mortgagor  or  his  heirs,  and  not  for  his  own  benefit.— /cfesi. 

By  virtue  of  the  act  of  Tennessee,  of  1820,  ch.  11,  a  morteagor  may 
redeem  within  two  years  after  a  confirmation  of  the  sale  by  the  master 
under  a  decree  of  foreclosure. — Henderson  v.  Lcwrey^  5  Yergtr^s  Rep^^  240. 

Where  mortgaged  negroes  were,  by  an  agreement  endorsed  on  the 
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aen  of  mter^stt  untii  the  debt  is  paid,  no  \ngtli  of  time  will  bar  the  rirht 

of  redemption Wuriz  v.  Thymes^  i  ffiffs  Ch.  R^,,  178.    Shepperay. 

Hwrdtdf^  3  Murvh^  2t8.    Qwm$  t.  LMt^  4  Greefi/^  JR9«>  495. 

IDSTAEE. 

1.  Whaty  in  equity  jiiriqpradencei  is  understood  by  the  word  mistake  1 

Some  unintentional  act,  or  omission,  or  error,  arising  from  ignorance^ 
iorpriset  ini|iosition,  or  somi^  misplaced  confidence. — 1  Story  i>n  Equity 
Juritp^  121. 

8.  Into  what  two  kinds  are  mistakes  divided  1 

Into  mistakes  of  law,  and  mistakes  in  matters  of  facts.  Siorf  on 
£}.  Jtirisp.,  121. 

3.  What  is  understood  by  mistake,  in  lawl  ^ 

It  is  where  the  party  had  full  knowledge  of  the  facts  upon  which  he 
acted,  but  misunderstood,  or  misapplied,  the  law  arising  upon  such  a  state 
of  facts. — Jeremy  on  Eq.  Jurisp.^  358. 

•4.  What  is  the  rule  in  equity  as  to  ignorance  of,  or  a  mistake  in,  law  % 

The  maxim,  both  in  law  and  equity,  is,  Ignoraniia  legia  neminem 
exeusat. — 1  FonbL  Eq.,  B.  1,  cA.  2,  «ec.  7.     1  Story  on  Eq.  Jurup^  121. 
Hunt  ▼.  RoMsmanier^  8  Whtaton,  174.    2  Maton^  343.    3  Maaon^  294. 
1  Peters'  S.  C.  Rep^  1.     United  States  Bank  ▼.  Daniel^  12  Peters'  S.  C 
Rep^  32. 

Ignorance  of  law  will  furnish  no  excuse  for  any  person,  either  for  a 
breach,  or  for  the  omission  of  a  duty: — Bilbie  ▼,  Lumley^  2  Eas^s  Reports^ 
469.    Steitens  v.  LincA,  12  EasVs  Rep.^  38.    Fiank  v.  Frmk^  1  Chanaay 

Cas^  84. 

In  courts  of  equity,  iffnorance  of  the  law  shall  not  affect  agreementi^ 
Dor  excuse  from  the  legafconsequences  of  particular  acts. — 1  FonbL  Eq^ 
J?.  1,  cA.  2,  sec.  7.  1  Madd.  Ch.  Pr.,  60.  East  v.  Thomby,  3  P.  WiU.^ 
127.  Currie  v.  Gould^  2  Madd,  Rep.^  163.  Smith  v.  Msop^  1  Madd. 
Rep^  623.  Bingham  v.  Bingham^  I  Ves.^  126.  Stores  v.  Barker^  6  John. 
Ch.Rep.i  169.  Shotwell  v.  Murray,  I  Johns.  Ch.  Rep.^  512.  Clark  r. 
Butcher^  9  Cowen^  674.  Jlfay  y.  Coffin^  4  Mass.  Rep.^  342.  Warder  v. 
Tucker,  7  Mass.  Rep.^  452,  478.  Haven  v.  Fostsr^  9  Picfc.  12^.,  112. 
Goodman  ▼.  Savers^  2  Joe.  4*  ^o//^  i^ep.,  263.  Brisbane  v.  Davis^  5 
Tovn^.  R^.y  143.    £a^  Jik/.  Co.  v.  TVt/ron,  3  Bam.  4*  Creno.,  280. 

The  ground  for  the  rule  is,  that  otherwise  there  is  no  saying  to  what 
extent  the  excuse  of  ignorance  might  not  be  carried. — Bilbie  v.  Lvmley^  2 

Eas^s  Rip'i  469. 

The  presumption  is,  that  every  one  is  acquainted  with  his  own  rights, 
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pvovided  be  ha&had  a  reasonable  opperlanity  to  know  tbem*  And  notbing 
can  be  more  liable  to  aba$e,  tban  to  permit  a  person  to  reclaim  bis  prop- 
erty upon  the  mere  pretepoe,  tbat  at  the  time  of  parting  with  it  he  was 
ignorant  of  the  law  acting  upon  bis  title. — Stora  v.  Bttrker^  6  Joins.  Ch, 
Rsp.,  16^. 

The  rule  of  the  Roman  law  was,  Cum  quia  jua  ignorana  indebUtdam 
ptcuniam  aolverity  ceaaat  repetition  per  ignorantiam  enimfacti  tantum  repetu 
tionem  indehiti  aoluti  compeiere  tibi  notum  eat. — Code,  lib.  1,  tit.  18,  /.  10. 
Poth.  dea  OU.y  Pu  4,  ch.  3,  aec.  1,  no.  834>.  Poth.  ad  Pand,y  lib.  22,  tit. 
6,  /.  9.  Cujaccii  Opera,  Tom.  4,  p.  502.  1  Domat,  Civil  Law,  B.  1,  rir. 
18,  aec.  1,  no.  13  a  17. 

One  of  the  most  common  cases  put  to  illustrate  the  doctrine,  is :  two 
are  bound  by  a  bond,  and  the  obligee  releases  one,  supposing,  by  mistake 
of  law,  that  the  other  will  remain  bound.  In  such  a  ease,  the  obligee  will 
not  be  relieved  in  equity  upon  the  mere  ground  of  his  mistake  of  the  law ; 
for  there  is  nothing  equitable  in  the  co-obligor's  availing  himself  of  his 
legal  rights,  nor  of  the  other  obligor's  insisting  upon  his  release,  if  they 
have  both  acted  bond  fide. — 1  Story  onEq.  Juriap.^  124-.  1  FonbL  Eq. 
B.  1,  ch.  2,  aec.  7.  Ex  parte  Giford,  6  Vta.,  805.  Conn  v.  CaniL,  1  P. 
WilLy  723.  Mckolaon  v.  Revell,  6  JVcv.  ^  Mann,  192.  4  Jldolph  *  Ettis^ 
675.  Hunt  v.  Rouamanier,  1  Petera*  S.  C.  Bep.^  1.  United  Statea  Bank 
V.  Daniel  et  al.,  12  Petera^  S.  C.  Rep.,  32. 

The  principle  applies  to  agreements  made  in  good  faith,  but  under  a 
mistake  of  law.  They  are  generally  held  valid,  and  obligatory  upon  the 
parties.  Thus,  where  a  clause  containing  a  power  of  redemption  flrranting 
annuity,  after  it  had  been  agreed  to,  was  deliberately  excluded  by  the 
parties  upon  a  mistake  of  law,  that  it  would  render  the  contract  usurious, 
the  court  of  chancery  refused  to  restore  the  clause  or  to  grant  relief. — Ld. 
Imham  v.  Child,  1  Bro.  Ch.  Caa.,  92. 

So  where  a  devise  was  given  upon  condition  that  a  woman  married 
with  consent  of  her  parents,  and  she  married  without  such  consent, 
whereby  a  forfeiture  accrued  to  the  parties,  who  afterwards  executed  an 
agreement  respecting  the  estate,  wnereby  the  forfeiture  was  in  effect 
waived,  the  court  refused  any  relief,  although  it  was  contended  that  it  was 
upon  a  mistake  of  law. — Marquia  of  Townahend  v.  Sfrangroom,  6  Fc»., 
^2.  Lord  Pasmore  v,  Morria,  2  Bro.  Ch.  Caa.,  219.  Worral  v.  Jacob^ 
3  Merriv.  Rep.,  271. 

Also,  where  a  species  of  security  is  agreed  upon  by  the  partie^  and 
given  under  'a  misunderstanding  of  its  legal  character,  a  court  of  equity 
ean  give  no  relief,  by  directing  a  new  security  of  a  different  character  to 
be  given,  or  by  decreeing  that  to  be  done  which  the  parties  supposed 
would  have  been  effected  by  the  instrument  agreed  upon,  if  they  were  not 
misled  by  ignorance  of  any  fact  connected  with  the  agreement.  The 
general  rule  is,  that  a  mistake  of  law  is  not  a  ground  for  reforming  a  deed 
founded  on  such  a  mistake ;  and  whatever  exceptions  there  may  be  to 
this  rule,  they  are  not  only  few  in  number,  but  will  be  found  to,  have 
something  peculiar  in  their  characters. — Hunt  v.  Rouamanier,  1  Peterf 
S.  C.  Rep.,  14.  United  States  Bank  v.  Daniel  ei  al.,  1*4  Petera^  S.  C 
Rep.,  32.     Hepburn  v.  Dun! op,  10  Wheaton,  179.     Shotwell  v.  Murray ^ 


*». . 
hhns.  Ch.  Rep.y  512.    Ly(m  y.  Richmond^  2  Johns.  Ch,  Rep.j  Si.    Starrs 
V.  Barker^  6  Johns.  Ck.  Rep.^  169. 

It  \m  rarely  that  a  mistake  in  law,  with  a  fuU  knowledge  of  the  facts, 
can  afibrd  eround  for  relief,  or  he  considered  as  a  sufficient  indemnity 
against  the  mjurious  consequences  of  deception  practised  upon  mankind* 
— Storrs  V.  Barker^  6  Johns.  Ch.  Rep.y  169. 

5.  What  af^  the  exceptions  to  the  ahove  rule  1 

The  most  general  class  of  cases  relied  on  as  exceptions  to  the  rule, 
is  that  class  where  the  party  has  acted  under  a  naisconception  or  ignorance 
of  his  title  to  the  property,  respecting  which  some  agreement  has  heen 
Bade,  or  conveyance  executed. 

So  far  as  igiiorancc  in  point  of  fact  of  any  title  in  the  party,  is  an 
ingredient  in  any  of  these  cases,  they  fall  under  a  very  different  consider-* 
ation. — Ramsden  v.  Hyton^  2  Vts.y  30*.  Cann  v.  Cafm^  1  P.  WilL^  727» 
Farewell  v.  Croker^  2  Meriv.y  269.  McCarthy  v.  Decaix^  2  Russ.  tc 
Mylnsj  614. 

But  so  far  as  the  party,  knowing  all  the  facts,  has  acted  upon  a  mis- 
take <^  the  law  applicable  to  his  title,  they  are  proper  to  be  discussed  in 
this  place.  Upon  a  close  survey,  many,  though  not  all,  of  these  cases  in 
the  latter  predicament,  will  be  found  to  have  turned,  not  upon  the  con* 
tideration  of  a  mere  mistake  of  law,  stripped  of  all  other  circumstances^ 
but  upon  an  admixture  of  other  ingredients,  ^oing  to  establish  misrepre- 
sentation, imposition,  undue  confidence,  undue  influence,  mental  imbe- 
cility, or  that  sort  of  surprise  which  equity  uniformly  regards  as  a  just 
ground  for  relief.     1  Story  on  Eq.  Jterisp.j  133. 

It  has  been  held,  that  relief  tor  mistakes  of  law  could  only  be  granted 
under  the  following  circumstances :  1st.  The  mistake  must  be  of  a  plain, 
well  settled  principle  of  law.  2d.  The  mistake  must  go  to  the  whole 
consideration  of  the  agreement ;  or,  in  other  words,  there  must  be  no 
other  consideration  than  the  mistaken  legal  liability,  .drguendoy  Bank 
of  the  United  States  v.  Daniel  el  al.^  la  Peters'  S.  C.  Rep.,  42.  Citir^ 
a  ease  from  Kerttuckyy  not^  yet  reported.  Lewis  v.  Cooper^  Cook's  Rep'.y 
467.  Brown  v.  JirtMtead^  6  Rur^.  Rep^  594.  Taylor  v.  Patrick^  1 
Bibb.;  16S. 

Where  a  husband  renounced  his  title  to  his  wife's  property,  from 
whom  he  had  been  divorced,  under  a  mistake  in  point  of  law,  that  the 
divorce  was  valid,  and  he  had  no  longer  any  title  to  her  property,  and 
under  a  mistake  of  the  fact  as  to  the  amount  of  the  propertv  renounced, 
the  information  of  which  the  other  party  knew  and  withheld  from  him; 
Lord  Chancellor  Brougham  held  that  he  was  entitled  to  relief. — J^cCarthy 
V.  DeanXy  2  Russ.  4*  jSy/ne,  614. 

It  has  been  laid  aown  as  unquestionable  doctrine,  that  if  a  party, 
acting  in  ignorance  of  a  plain  and  settled  principle  of  law,  is  induced  to 
give  a  portion  of  -his  indisputable  property  to  another  under  the  name  of 
a  compromise,  a  court  of  equity  will  relieve  him  from  the  effect  of  his 
mistake. — 1  Story  on  Eg.  Jurisp.y  134.  *  JSTaylor  v.  Winchy  1  Sim.  ^  StuJ^ 
555*     Leonard  v.  Leonard^  2  Ball  if  Beatt.,  180.     Dunning  v.  White.  1 


SwrnH.^  187.     Hunt  r  Jtmamanier^  S  WhMon,  S^l^     1  J^Hen'  S.  C 
Rep.,  1. 

But  whAte  a  doubtful  question  arises,  suck  as  a  miestion  respecting 
the  true  construction  of  a  will,  a  different  rule  grevans ;  and  a  compro- 
mise  fairly  entered  into  with  due  deliberation,  will  be  upheld  in  a  court 
of  equity,  as  reasonable  in  itself  to  terminate  the  differences  by  dividing 
the  stake,  and  as  supported  by  the  principles  of  public  policy. — 1  Story  on 
Eq.  Jurisp.,  134.    2  Joe.  4r  Walk.,  205. 

A  party  can  hardly  be  said  to  intend  to  part  with  a  right  or  title,  of 
whose  existence  he  is  wholly  ignorant ;  and  if  be  does  not  so  intend,  a 
court  of  equity  will,  in  ordinary  cases,  relieve  him  from  the  legal  eflects 
of  instruments  which  surrender  such  unsuspected  right  or  title. — 1  Siotj 
en  Eq^urisp.,  135. 

Where  there  is  a  plain  and  established  doctrine  on  the  subfect,  so 

Senerally  known  and  of  such  constant  occurrence  as  to  be  understood  by 
le  community  at  larg^e,  as  a  rule  of  property,  such  as  the  common  canons 
of  descent,  there,  a  mistake  in  ignorance  of  the  law,  and  of  title  founded 
on  it,  may  weU  me  rise  to  a  presumption,  that  there  has  been  some  undue 
influence,  imposition,  mental  imbecility,  surprise,  or  confidence  abused. 
But,  in  such  case,  the  mistake  in  the  law  is  not  the  foundation  of  relief, 
hut  it  is  the  medium  of  proof  to  establish  some  other  proper  ground  of 
relief.     1  Story  on  Eq.  Jurt^p.^  143, 

6.  What  is  the  rule  as  to  the  validity  of  compromises  of  doubtfu 
rights  1 

The  whole  doctrine  of  doubtful  rights  rests  on  this  foundation : 

If  the  party  releasing  is  ignorant  of  his  right  to  the  estate,  or  if  bfr 
rtffht  is  concealed  from  him  by  the  person  to  whom  the  release  is  made, 
this  is  good  reason  for  settinff  aside  the  release.  But  the  mere  feet,  that 
the  party  making  the  release  nad  the  right,  and  was  controverting  it  with 
the  other  party,  can  furnish  no  ground  fbr  setting  aside  the  release.--^ 
Conn  V.  Cann,'  1  P.  Will.,  727.  Leonard  v.  Leonard,  2  Ball  4-  Beatt^ 
180.  Brovm  v.  Pring,  1  Ves.,  407.  Underwood  v.  Lord  Courtown,  2  Sch. 
*  Le/.,  67. 

if  compromises  are  otherwise  unobjectionable,  they  wiU  be  binding, 
and  the  right  will  not  prevail  against  the  agreement  of  the  parties ;  for  the 
right  must  always  be  on  one  side  or  the  other,  and  there  would  be  an  end 
ofcompromises,  if  they  might  be  overthrown  upon  any  subsequent  ascer- 
tainment of  right  contrary  thereto. — Goodman  v.  Sayers,  2  Joe.  4"  i^o^fc., 
263.    jraylor  v.  Winch,  1  Sim.  4*  Stu,,  555. 

If,  therefore,  a  compromise  of  a  doubtful  right  is  fairly  made  between 
the  parties,  its  validity  cannot  depend  upon  any  future  adjudication  of  th«l 
right. — Dunnage  v.  White,  I  Stoanst.,  151.  Hartfey  v.  Cook,  4  Rustell,  34 
Leonard  v.  Leonard,  2  Ball  if  Beatt.,  179.  ShoiweU  v.  Murray,  1  JohnM 
Ch.  Rep.,  516.    Lyon  v.  Lyon,  2  Johns.  Ch.  Rep.,  51. 

And  where  compromises  of  this  sort  are  iairly  entered  into,  whether 
the  uncertaii^ty  rests  upon  a  doubt  of  fact,  or  a  doubt  in  point  of  law,  if  both 
parties  are  in  the  same  ignorance,  the  compromise  is  equally  binding,  ami 
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cannot  be  aftect^d  by  Any  aubseqtieiit  inyetrtlgatioii  aitd  Tesiik.  But  if  the 
parties  are  not  mutually  ignorant,  the  case  admits  of  a  very  diflerent  con* 
Bideration,  whether  the  ignorance  be  of  a  matter  ot  fact  or  of  law.  It  has 
been  emphatically  said,  that  no  man  can  doubt  that  the  court  of  chancery 
will  never  hold  parties,  actin?  upon  their  rights,  to  be  bound,  unless  they 
act  with  fult  knowled^re  of  all  the  doubts  and  difficulties  that  do  arise. 
But  if  parties  will,  with  full  knowledge,  act  upon  them,  though  it  turns  out 
that  one  guns  an  advantage  from  a  mistake  in  point  of  law,  yet  if  the 
agreement  was  reasonable  and  fair  at  the  time,  it  shall  be  binding.— Gr»A- 
bofis  v.  GaujUj  4  Vea.  R^.^  849.    Dunnage  r.  White^  IJSwanst:^  137. 

There  are  cades  of  family  compromises,  where,  upon  principles  of 
policy,  for  the  honor  or  peace  of  families,  the  doctrine  sustaining  com* 
promises  has  been  carried  further.  And  it  has  been  truly  remarked,  thoLt 
in  such  cases  the  court  of  chancery  has  administered  an  equity,  which  ie 
not  applied  to  agreements  crenerally.  Such  compromises,  fairly  and  rea- 
sonably made,  to  save  the  honor  of  a  family,  as  incAses  of  suspected  iUe* 
gitimacy,  to  prevent  family  disputes,  and  family  forfeitures,  are  upheld 
with  a  strong  hand  i  and  are  binding  when,  in  cases  between  mere  stran- 
gers, the  like  agreements  would  not  be  enforced.-^^iapt2rq#i  ▼•  Stapiltim^ 
1  ^tk.  Rep.^  2.  Cann  v.  Conn,  1  P.  >Ft//.,  727.  Stockeley  v.  Stockelegy 
1  Vet.  4*  Beames^  30.  Covy  v.  CovVy  1  Vea.^  19.  Leonard  r,  Leonard^  ft 
Ball  Sr  Btatt.^  171.  Gordon  v.  Gordon^  3  Sioamtj  463.  Harvey  r.  Cof^ 
4  RuaitlFs  Rep.y  34. 

7.  What  is  the  rule  in  cascfis  of  surprise  7 

Cases  of  surprise,  mixed  up  with  a  mistake  in  point  of  law,  stand 
upon  a  gronndpeculiar  to  themselves,  and  independent  of  ttie  general  rule* 
— 1  Story  on  Eq.  Juriap.,  149. 

In  such  cases,  the  agreements  or  acts  are  unadvised  and  improvident, 
and  without  due  deliberation ;  and  therefore,  they  are  held  invalid  upon 
the  common  principle  adopted  by  courts  of  equity,  to  protect  those  who 
are  unable  to  protect  themselves,  and  of  whom  undue  advantage  is  taken, 
'^Evans  v.  Llewellyn^  1 .  Cox^t  Rep^  333.  MatqUia  of  Townahend  v. 
Strongroom^  6  Vea^  333.  Chtaterfitld  v.  Johnaon^  2  Vea^  155.  Ormond 
V.  Hutchinaonj  13  Fe^.,  51. 

Where  the  surprise  is  mutual,  there  is  of  course  a  still  stronger 
ground  to  interfi^re,  for  neither  party  has  intended  what  has  been  done. 

Contracts  made  in  mutual  error,  utider  circumstances  material  to 
their  character  and  consequences,  seem,  upon  general  principles,  intalid. 
--Waian  V.  Willan,  16  Vea.,  72.  Clanea  v.  Higginaon,  1  Vea,  tr  Seamea^ 
524.  Farewell  v.  Coker.  2  Meriv.  Rep  ,  269.  1  Story  on  Eq.  Juriap.y  149. 
Path,  Traite  de^  Obligationay  PL  1,  cA.  1,  art.  3,  aee,  1»  no,  16.  1  Domain 
Civil  Law^  B.  1,  tit.  1,  sec,  5,  no.  10.  Id.,  tit.  18,  aec.  2.  i)tg.,  lib,  50^ 
tii.  17,/.  116,  «cc.  2. 

There  arc  also  other  cases  of  peculiar  trust  and  confidence,  and  rela- 
tion between  the  parties,  which  give  rise  to  a  qualification  of  the  genera) 
doetrine.  Thuii,  where  a  nriortgagor  had  mortgaged  an  estate  to  a  mort- 
ffSf  e^  who  was  his  attorney,  and  in  settling  an  account  with  the  latter,^  he 
BM  allowed  him  poundage  for  having  received  the  rents  and  proCfs  of  th^ 
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estate,  in  ignoTanee  of  the  hw,  tbat  a  mortgagee  was  not  entitled  to  such 
an  allowance;  which  was  professionally  known  to  the  attorney :  it  was 
held,  that  the  allowance  should  be  set  aside. — Langsteff  ▼.  Fenwicky  10 
Fef.,  405. 

There  are  also  some  other  cases  in  which  relief  has  been  granted  in 
equity,  apparently  upon  the  ground  of  mistake  in  law.  But  they  will  be 
found,  upon  examination,  raUier  to  be  cases  of  defective  execution  of  the 
intent  of  the  parties,  from  ignorance  of  law  as  to  the  proper  mode  of  fram- 
-iug  the  instrument.  Thus  where  a  husband,  upon  his  marriage,  entered 
into  a  bond  to  his  wife,  without  the  intervention  of  trustees,  to  leave  her  a 
sum  of  money,  if  she  should  survive  him  ;  the  bond,  though  released  by  - 
-the  marriage,  was  held  good,  as  an  agreement  in  equity,  entitling  the  wife 
to  satisfaction  out  of  the  husband's  assets. — ^cton  v.  Pierce^  2  Vern.^  480. 

And  so  e  conira^  where  a  wife,  before  marriage,  executed  a  bond  to 
her  husband  to  convey  all  her  lands  to  him  in  fee,  it  was  upheld  In  favor 
of  the  husband,  after  the  marriage,  as  an  agreement  defectively  executed 
to  secure  to  the  husband  the  land  as  her  portion. — Canndv,  Buckle^  2  P. 
WUL,  443.    Jftid.  on  Coru.^  345,     1  FonbL  Eg.,  B.  1,  cL  1,  sec.  7. 

We  have  thus  gone  over  the  principal  cases,  which  are  supposed  to 
contain  exceptions  to  the  general  rule,  that  ig^norance  of  the  law,  with  a 
full  knowledge  of  the  facts,  furnishes  no  ground  to  rescind  agreements,  or 
,to  set  aside  solemn  acts  of  the  parties.  Without  undertaking  to  assert 
this,  that  there  are  none  of  these  cases  which  are  inconsistent  with  the 
rule,  it  may  be  af&rmed  that  the  real  exceptions  to  it  are  few  and  generally 
stand  upon  some  very  urgent  pressure  of  circumstances. — 1  Story  on  Eq* 
Jurisp,^  151.  . 

The  rule  prevails  in  England  in  all  cases  of  compromise  of  doubtful, 
and  perhaps  in  all  cases  of  doubted  rights ;  and  especially  in  all  cases  of 
family  arrangements.  It  is  relaxed  in  cases  where  there  is  a  total  ignor- 
4ince  of  title,  founded  in  the  mistake  of  a  plain  and  settled  principle  of  law, 
and  in  cases  of  imposition,  misrepresentation,  undue  influence,  misplaced 
confidence  and  surprise. — 1  Story  on  Eq.  Jurisp.^  152.  Jeremy  on  Eq, 
Plead.,  140.  Madd.  Chan.  Prac.,  60.  Miiford  Eq.  Plead.,  129.  JVeto- 
land  on  Contracts  in  Eq.,  432.  Marshall  v.  Collet,  1  Younge  <•  Coll.,  283. 
Cockerill  v.  Cholmely,  1  Rtcss.  4*  Mylne,  418.  McCarthy  v,  Decaise,  2 
Russ.  4*  Mylne,.6l4fi. 

In  the  United  States  the  general  rule  has  been  recognized  as  found- 
ed in  sound  wisdom  and  policy,  and  fit  to  be  upheld  with  a  steady  confi- 
dence. And  hitherto  the  exceptions  to  it  (if  any)  will  be  found  not  to  rest 
upon  the  mere  foundation  of  a  naked  mistake  of  law,  however  plain  and 
settled  the  principle  may  be,  nor  upon  mere  ignorance  of  title  founded  up- 
on such  mistake. — 1  Story  on  Eq.  Jurisp.,  153.  ShortMoellv.  Murray,  1 
Johns.  Ch.  Rep^  512.  Lyun  v.  Richmond,  2  Johns.  Ch.  Rep.,  51.  Sforrf 
V.  Barker,  6  Johns*  R^.,  169.  Hunt  v.  Rousmanier,  8  Wheaton^  211. 
Same  cast,  1  Peters*  S.  C.  Rep.,  1.  United  States  Bank  v.  Daniel  ei  ai., 
12  Peters'  S.  C.  Rep.,  32.  Taylor  v.  Patrick,  1  Bibb.,  168.  Lewis  v. 
Cooper,  Cooke's  Rep.t  467.     Brown  v.  Jlrmstead,  6  Rand.  Rep.,  594. 

Domat  lays  down  the  following  rules  as  containing  the  doctrine  of  the 
Civil  Law  as  to  the  effect  of  error  or  ignorance  of  law  upon  contracts. 


1.  V  error  or  ignomnee  of  law  be  such  that  it  is  the  only  ettose  of  a 
contract,  in  which  one  obliges  himself  to  a  thing  to  which  he  is  otherwise 
not  bound,  and  there  foe  no  other  canse  for  the  contract,  the  cause  proTing 
fiilse,  the  contract  is  nnll. 

2.  This  rale  applies,  not  only  in  preserving  the  person  from  suffering 
loss,  but  also  in  hindering  him  from  being  deprived  of  a  right,  which  he 
did  not  know  belonged  to  him. 

3.  But  if,  by  an  error  or  ignorance  of  the  law,  one  has  done  himself 
prejudice,  which  cannot  be  repaired  without  breaking  in  upon  the  right  of 
another,  the  error  shall  not  be  corrected  to  the  prejudice  of  the  latter. 

4.  If  the  error  or  ignorance  of  the  law  has  not  been  the  only  cause  of 
the  contract,  but  another  motive  has  intervened,  the  error  will  not  annul 
the  contract. — 1  JDomd^,  b,  1,  tit,  IS^see,  1,  art,  13  d  17. 

There  has  been  much  discussion,  and  the  civilians  do  not  agree  as 
to  the  effect  of  error  of  law. — JiyUffe  Pand,^b,  2,  tit.  15,  p.  116.     PUh 
Pond.,  lib.  22,  tit,  6.    2  Evans^  Path,  o/i  ObL,  4fO% 

'  The  general  rule  of  the  civil  law  was,  that  error  of  law  shall  not 
profit  those  who  are  desirous  of  acquiring  advantage  or  right ;  nor  shaH 
It  prejudice  those  who  are  seeking  their  own  right. — Dig.^  lib.  22,  /^.  ^, 
/.  7.   Path.  Pand.^  Kb.  22,  tit.  6,  sec.  2. 

*  • 

9.  What  ia  the  role  as  tp  the  effect  of  a  mistake  of  matters  of  fact  upon 
eontiaets  1 

The  general  rule  is,  that  an  act  done  or  contract  made  under  a  mis- 
take or  ignorance  of  a  material  fact,  is  voidable  and  relievable  in  equity. 
The  ground  of  this  distinction  between  ignorance  of  law  and  iterance  of 
fact^  seems  to  be,  that  as  every  man  of  reasonable  understanding  is  pre- 
sumed to  know  the  law,  and  act  upon  the  rights  which  it  confers  or  sup- 
ports, when  he  knowa  all  the  facts,  it  is  culpable  negligence  to  do  an  act,  or 
make  a  contract,  and  then  set  up  his  ignorance  of  law  as  a  defence*  The 
general  maxim  here,  as  in  other  cases,  is  that  the  law  aids  those  who  are 
vigilant,  and  not  those  who  slumber  over  their  rights. — 1  Fonbl,  Eq.y  b.  1, 
ch.  2,  8ec.  7.  Path.  Pand.^  lib.  22,  tii.  6,  no.  3.  ^ylifft  Pand.^  b.  2,  tit. 
15,  p.  116.  1  Dtmaif  b.  1,  Hi.  18,  ate.  1.  1  Stiyry  on  Eq.  Jurisp.,  155. 
Pooley  V.  Ray,  1  P.  Will.,  355.  Cosking  v.  Pratt,  1  Tw.,  406.  Httch- 
jciock  V.  Gidding9,  4  Price  Rep.,  135.  Leonard  v.  Leonard,  2  Ball  4*  Beatt., 
-171.  Pmmon  v.  JDorc^,  6  Maae.  Rep,,  81.  Garland  v.  Salem  Bank,  9  Mase. 
^^.,408. 

But  no  person  can  be  presumed  to  be  acquainted  with  all  the  matters 
of  foeta )  neither  is  it  possible  by  any  degree  of  diligence,  in  all  cases,  to 
acquire  that  knowledge,  and  therefore,  an  ignorance  of  facts  does  not  im« 
part  culpable  negligence. 

And  the  rule  applies,  not  only  to  cases  where  there  has  been  a  studied 
soppression  or  concealment  of  the  facts  by  the  other  side,  which  would 
amount  to  fraud;  bat  also  to  many  cases  of  innocent  ignorance  and  mis- 
.  take  on  both  sides. 

Igtioraoce  of  fact,  and  mistake  of  fact,  are  not  quite  eqiiivalent  ex- 
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presftions.  Mistake  of  facts  always  supposes  some  error  of  o|pinion  as  to 
the  real  facts;  but  ignorance  of  facts  may  be  without  any  error,  but  resak 
in  mere  want  of  knowledge  or  opinion.  Thus,  a  man  knowin^^  that  he  has 
some  interest  in  a  parcel  of  land,  may  suppose  it  to  be  a  life  estate,  whea 
it  is  a  fee.  That  is  error  or  mistake,  jftut  if  be  is  ignorant  that  there 
exists  any  such  land,  and  that  he  had  any  title  to  it,  that  very  ignorance 
may  lead  him  to  form  no  opinion  whatever  on  the  subject. — 1  Siory  on 
Eq.  Jurisp.^  156. 

The  rule,  as  to  ignorance  or  mistake  of  fact  entitling  the  partv  to  re- 
lief, has  the  important  qualificajtion  that  the  fact  most  be  material  to  the 
act  or  contract,  that  is,  that  it  must  be  essential  to  its  character,  and  an 
efficient  cause  of  its  concoction.  For  though  there  may  be  an  inciden- 
tal ignorance  or  mistake  of  fact,  yet,  if  the  act  or  contract  is  not  noateri- 
ally  affected  by  it,  the  party  claiming  relief  will  be  denied  it. — Bingham 
V.  Bingham^  1  Ves.,  126.     Calenly  v.  tVilliam,  1  Ves.  Jr.^  210. 

In  cases  of  mutual  mistakes,  going  to  the  essence  of  the  contract,  it 
is  by  no  means  necessary  that  there  should  be  any  presumptive,  fraud. 
-On  the  contrary,  equ^y  will  often  relieve,  however  mnocent  the  parties 
may  be. — Domum  emt^,  cum  earn,  et  ego^  et  venditor  cambuttam  ignoramui. 
Jftrvoj  Sabtnu8f  Cassius^  nihil  venisse^  quamvis  ar§a  mantat^  ^Mcuniamqut 
uolidam  eondici  posse  aiunt. — Dig.,  lib.  18,  tit.  1,  7.  57.  2  Kent's  Com^ 
468.    GroHus  de  Jure  Belli^  ^.  2^  cA.  11,  see.  6.     Poih.  de  Venie^  no.  4. 

h  will  make  no  difference  in  the  application  of  the  principle,' that  the 
subject  matter  of  the  contract  be  known  to  both  the  parties  to  be  liable 
to  a  contingency,  which  may  destroy  it  immediately  i  for  if  the  contin- 
gency  has,  unknown  to  the  parties,  already  happeaed,  die  contra^  will  be 
void,  as  founded  upon  natural  mistake  of  matter  constituting  the  basis  of 
the  contract. — Hiicheock  v.  Giddit^s^  4  Pricifs  Rep.^  135.  Daniels^Rep^  h 

It  is  laid  down,  that  where  there  is  an  error  in  the  thing  for  which  aa 
individual  bargains,  the  contract  is  null ;  in  such  ease  the  partieaaresup* 
posed  not  to  have  given  their  assent.— Pifjfl  L^ges  J^atn  et  Oent^  b.  1,  ch. 
3,'sec.  12.  1  Fonbl.  Eq.,  114.  Mien  v.  Hammond,  11  Petors'  S.  C. 
Rep.i^  63. 

The  facts  of  the  last  cited  jsase  were  as  follows :  Hammond  was  the 
owner  and  master  of  the  bri^  Ann,  of  Boston ;  AUenwasacommisnon 
merchant  at  Providence,  Rhode  Island,  and  had  acted  as  agent  for  the 
appellee  in  effecting  insurances,  &c. 

In  1830  the  brig  Ann,  while  on  a  voyage  from  New  Orleans  to  QoMe,, 
was  illegally  captured  off  the  Western  Islands,  by  a  Portuguese  squadron* 
Notice  of  the  capture  was  given  to  the  American  government,  bat  the- 
vessel  and  eargo  were  condemned. 

Such  remonstrances  were  made  by  the  American  government,  that^ 
on  the  19th  of  January,  1832,  the  claim  of  the  appellee  was  admitted,  to 
the  amount  of  $33,700,  by  the  Portuguese  government. 

On  the  27th  January,  1832,  the  parties  entered  into  a  contract  under 
seal,  in  which  Hammond  agreed  to  pay  Allen  ten  per  cent,  on  all  auma 
which  he  should  recover  up  to  $8,000,  and  thiity-tiuree  per  cent.,  on  any 
sum  above  that  amount,  as  commissions. 

Per  Cur,  AUen  is  not  chargeable  with  fraud  m  entering  into  the  eon* 


tracts  or  in  using  the  most  persevering  efforts  to  get  possession  oi*  the 
instalmeot  paid. 

That  the  contract  was  entered  into  hy  both  parties,  under  a  mistake, 
is  unquestionable.  Neither  of  them  knew  that  the  Portuguese  govern- 
ment had  allowed  the  claim.  Can  a  court  of  equity  enforce  such  a  con- 
tract  1  Can  it  refuse  to  cancel  it  1  That  the  agreement  was  without  con- 
sideration is  clear.  Services  long  and  arduous  were  contemplated  aa 
probable^  by  both  parties,  at  the  time  the  contract  was  executed.  But 
the  object  of  the  pursuit  was  already  attained.  No  services  were  required 
under  the  contract,  and  for  those  which  Allen  had  rendered  to  Hammond 
prior  to  it,  regular  charges  seem  to  have  been  made. 

It  is  true  that  the  amount  of  services  required  of  the  agent  was  un« 
certain ;  he.took  upon  himself  this-contingency,  and  bad  not  the  claim  been 
allowed  by  the  Portuguese  government  until  after  the  contract,  he  would 
have  been  entitled  to  his  commissions,  however  small  his  agency  might 
have  been  in  producing  the  result.    This,  it  may  be  supposed,  was  a  con«. 
tingency  within  the  contemplation  of  the  parties  at  the  time  of  the  coor 
tract,  so  that)  unconnected  with  other  cireumstaneeS)  the  smallness  of* 
the  service  rendered  could  have  constituted  no  ground  on  which  to  setr. 
aside  the  contract. 

Bat  no  pne  can  believe  that  Hamnkond  intended  to  give  his  agent- 
nearly  $10,000,  on  the  mere  contingency  of  his  claim  having  been  allow- 
ed at  the  time  of  the  contract.    And  it  is  jequally  clear  that  his  agent, 
under  such  circumstances,  had  no  expectation  of  receiving  that,  or  any- 
other  amount  of  compensation. 

The  contract  does  not  provide  for  such  a  case;  and  it  could  not  have 
been  within  (he  contemplation  of  either  party.  Services  were  made  the 
basis  of  the  compensation  agreed  to  bepaid ;  but  an  allowance  of  the  claim, 
superseded  all  services  in  the  case.-— ifeoree  of  the  circuit  court,  that  the 
contract  be  delivered  iip  to  be  cancelled,  affirmed,  .  .       ^  _^ 

It  is  upon  the  same  ground  that  the  court  ^r^ftftfeds,  wliere  an  instru- 


made.    In  such  cases  the  court  restrains  the  instrument  to  the  purposes 
of  the  bargain,  and  confines  the  release  to  the  right  in tehded  to  be  releas- 


?*i?'  «^'^»*^— 1  *'*"7  «»  ^?-  Jttrisp^  159.    Ramiden  v,  Hyllon, 

It  is  not,  however,  sufficient  in  all  cases  to  give  the  patty  relief  that' 
the  fact  is  materiai ;  but  it  must  be  such  as  he  cdtild  not  by  reasonable 
diligence  get  knowledge  of;  when  he  was  put  upon  inquiry.— l>wn«i  v 
Martm,  4  Johns.  Ch.  Rtp.,  566.     Std  facH  ignorantia  tin  dmum  cuiqm 
iMMi  nocet^  8%  non  actmt  quod  Hie  solui  ignorat  ?    Et  recte  Labeo  definii 
mmtiam,  neque  euriosissim  neque  ntgligenHBsiiki  hominia  accipitndam  : 
ff««  ejui,  qui  tarn  rem.  diligenur  ihquirendo  notam  kabere  potest.    Dig.  ' 
hb.  22.  tit.  6,  /.  9.    Poth.  Pand.,  lib.  22,  tit.  6  5  this  was  the  rule  ofthe 
nomaa  law. 

Nor  is  it  every  case  where  even  a  material  faet  is  mistaken  01^  un 
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known,  withoat  any  default  of  the  parties,  that  a  court  of  equity  will  in* 
terpose. 

If  the  fact  be  known  to  one  party  and  unknown  to  the  other,  that  will 
in  many  cases  afford  a  solid  ground  for  relief^  as,  for  instance,  where  it 
operates  as  a  surprise,  or  a  fraud,  upon  the  ifi^norant  party. 

But  in  these  cases,  the  ground  of  relief  is,  not  the  mistake  or  igno- 
rance of  material  facts  alone ;  but  the  unconscientious  advantage  taken 
of  the  party  by  the  concealment  of  them. — East  India  Company  v.  Donald^ 
Fes,,  275. 

10.  What  circumstances  must  concur  in  order  to  entitle  a  party  to  re- 
lief against  a  contract,  by  reason  of  concealment  1 

It  is  necessary,  not  only,  that  an  advantage  should  be  taken  ;  bat  it 
must  arise  from  some  obligation  in  the  party  to  make  the  discovery;  not 
an  obligation  in  point  of  morals  only,  but  of  legal  duty.  In  such  a  case 
the  court  will  not  correct  the  contract,  merely  because  a  man  of  nice  mor- 
als and  honor  would  not  have  entered  into  it.  It  must  fall  within  the  defi^ 
njtion  of  fraud  or  surprise. — Fox  v.  Markreth,  2  Bro,  Ck*  Rep,y  420.  Earl 
of  Bath  Sc  Montngue^s  case,  3  Ch.  Cas.^  56.  1  Madd.  Ch.  Pr.,  63.  1 
FonbL  Eq.j  b.  ],  cA.  3,  sec.  4.  1  Story  on  Eg.  Jurisp,,  160.  Jfelson  r 
Scudartky  1  Hen.  4*  Munf.,  350.  ^Itxandtr^s  Exrs.  v.  Muvrhead,  2 
Dessau.  Rep.,  162«  Roosvut  v.  Fulton,  2  Cowen,  129.  Bradbury  v.  White^ 
4t  Greenl.  Rep.,  391.  Dacre  v.  Gorges,  2  Sim,  4*  Siu.,4i54i.  Beaumoni  v 
Bromley,  1  Turn.  4*  Russ.,  41. 

The  rules  of  law  must  be  so'drawn  as  not  to  affect  the  general  trans 
actions  of  mankind,  or  to  require  that  all  persons  should  in  all  respects  be 
upon  the  same  level,  as  to  information,  diligence,  and  means  of  judgment. 
Equity  as  a  practical  system,  though  it  will  not  aid  immorality,  does  not 
affect  to  enforce  mere  moral  duties.  But  its  policy  is  to  administer  relief 
to  the  vigilant,  and  to  put.  all  parties  upon  a  searching  diligence.  Where 
confidence  is  reposed,  or  the  party  is  intentionally  misled,  relief  may  be 
granted ;  but  in  such  a  case  there  is  the  ingredient  of  what  the  law  deems 
a  fraud. — Leonard  v.  Leonard,  2  Ball  4*  Beau.,  179.  Gordon  v.  Gordon, 
3  Swanst.  Rep.,  463.  Jeremy  on  Eq,  Jurisp.,  384.  1  Madd.  Ch.  Pr., 
204.  Smdih  v.  The  Bank  of  Scotland.  1  Dow.  Pari.  Cos.,  294.  Piddock 
t.  Bishop,  3  Bam.  4*  Cresw.,  605.  Pothier  de  Vente,  no.  233.  Laidlow 
Y.  Organ,  2  Wheaion,  178.  Elting  v.  The  Bank  of  the  United  States,  11 
Wheqton,  59. 

The  rule  is,  that  mistake  or  ignorance  of  facts  in  parties  is  the  proper 
subject  of  relief,  only  when  it  constitutes  a  material  ingredient  in  the  con- 
tract of  the  parties,  and  disappoints  their  intention  by  mutual  error ;  or 
where  it  ia  inconsistent  with  good  faith,  and  proceeds  from  a  violation  of 
the  obligations  which  are  imposed  by  law  upon  the  conscience  of  either 
party. — Jeremy  on  Eq.  Juritp.,  358*     1  Story  on  Eq.  Jurisp.,  164. 

11.  What  is  the  xule  as  to  granting  relief  against  written  instruments  t 

That  relief  will  be  granted  only  where  there  is  a  plain  mistake, 
elearly  made  out  by  satisfactory  proofs^ — Jeremy  on  Eq.  Jurisp.,  368.  - 
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Sltory  on  Eq.  Jurisp*^  169.  Henkle  v.  T%e  JRojfol  Ew€k$mg€  ^ssuranm 
Co^  1  Fw.)  137.  Gillespie  v.  «Vb»n)  2  Johns  *  Ch,  Rep.j  595.  Lyman  ▼. 
7*Ae  Uniud  Ins.  Co.^  2  JoA»«,  CA.  /2ep.,  630.  Tourn^A^if  v.  Strangroon^ 
6  Fi».,  228.     £ru»/  V.  R(msmanier^  1  Pe/er^'  5.  C.  ficj).,  12. 

In  the  last  case,  the  court  observed — there  are  certain  principles  of 
equity  applicable  to  this  question  (relief  against  a  written  instrument), 
which,  as  general  principles,  we  hold  to  be  incontrovertible.  The  first  is, 
that  where  an  instrument  is  drawn  and  executed,  which  professes,  o?' 
is  intended  to  carry  into  execution  an  agreement,  whether  in  writing  of 
by  parole,  previously  entered  into,  but  which,  by  mistake  of  the  draughts- 
roan,  either  as  to  fact  or  law,  does  not  fulfil,  or  which  violates  the  mani* 
fest  intention  of  the  parties  to  the  agreement,  equity  will  correct  the  mis* 
take,  so  as  to  produce  a  conformity  of  the  instrument  to  the  agreemenl* 
The  reason  is  obvious.  Th^  execution  of  agreements,  fairly  and  legally 
entered  into,  is  one  of  the  peculiar  branches  of  equity  jurisdiction  $  and  if 
the  instrument  which  is  intended  to  execute  the  agreement,  be  from  any 
cause  insufficient  for  that  purpose,  the  agreement  is  as  much  unexecuted 
IS  if  one  of  the  parties  had  refused!,  altogether,  to  comply  with  his  engage- 
ment ;  and  a  court  of  equity  will,  in  the  exercise  of  its  acknowledged  juris- 
diction, afford  relief  in  the  one  case  as  well  as  in  the  other,  by  compelling 
the  delinquent  party  fully  to  perform  his  agreement,  according  to  the  terms 
of  it,  and  to  thQ  manifest  intention  of  the  parties. 

So,  if  the  mistake  exist,  not  in  the  instrument  which  is  intended  to 
give  efllect  to  the  agreement,  but  in  the  agreement  itself,  and  is  clearly, 
proved  to  have  been  the  result  of  ignorance  of  some  material  fact,  a  court, 
of  equity  will  in  general  grant  relief  according  to  the  nature  of  the  par^ 
ticular  case  in  which  it  is  sought. 

A  court  of  equity  would  be  of  little  value,  if  it  could  suppress  only, 
positive  frauds,  and  leave  mutual  mistakes  innocently  made,  to  work  in- 
tolewble  mischiefs,  contrary  to  the  intei^tion  of  the  parties.    It  would  be 
to  allow  an  aet  originating  in  innocence,  to  operate  ultimately  as  a  frand, 
by  enabling  the  party  who  received  the  benefit  of  the  mistake,  to  resist  the . 
daims  of  justice  under  the  shelter  of  a  rule  formed  to  promote  it. 

In  a  partial  view  there  would  be  as  much  mischief  done  by  refus- 
ing relief  in  such  cases,  as  there  would  be  introduced  by  allowing  parol, 
evidence,  in  all  cases,  to  vary  written  contracts.— ^Pucatrne  v*  Og^orne^  2 
Fef.,  377.  Siarkie  on  Evidence^  1018.  Townskend  v.  Strangroonj  6  Ves^ 
836.  JoyTies  v.  Statham^  3  ^tk,  Rtp*,  385.  Gillespis  v.  Moan^  2  Johns. 
JR^.,  596.  Ramsbottom  v.  Golden^  1  Ves.  4*  Beames^  168.  Clep>ese  v«- 
Higginson^l  Ves,  Sr  Bsavus^  526.  Ball  v.  Stixris^  1  Sim.  4*  Stuart^  210. 
Mitf.  m  Eq.  PI.J  129.  1  Fonbl.  on  Eq.^  b*  1,  ch.  2,  sec.  11.  Davis  v 
Simmondsj  1  Coa*s  Rep^  4<04.  Lord  Imham  V.  CAt/d,  1  Bro.  Ch.Rep.^  92* 
1  Story  an  Eq.  Jurisp.y  188. 

Courts  of  equity  will  grant  relief  in  cases  of  mistake  in  written  contracts, 
Dot  only  when  the  fact  of  the  mistake  is  expressly  established,  but  also  when 
it  is  fairly  implied  from  the  nature  of  the  transaction,  l^hus,  in  cases  where 
there  has  been  a  joint  loan  of  money  to  two  or  more  obligors,  and  they  are 
by  the  instrument  made  jointly  liable,  but  not  jointly  and  severally,  the 
court  has  reformed  the  bond  and  made  it  joint  and  several,  upoa  t^  r^fH. 
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liDfiable  presamption,  from  the  nature  of  the  transaction,  that  it  was  so  m* 
tended  by  the  parties,  and  was  omitted  by  want  of  skill  or  by  mistake. — 
Simpson  r.  Vatighan,  2  ^tk.  Rep.^  83.  Bishop  t.  Churchy  h  Ves.^  100. 
^Thomas  v.  Frazer^  3  FIm.,  399.  Devaynes  v.  ffobh^  1  Meriv.  Rtp*y  538. 
Sumner  v.  Powelly  2  Meriv,  Rep,y  39.  HoroeVi  Coniecin^  1  Bro.  Ch.  Cas,j 
27.  Ew  parte  Kendall,  17  F(M.,519.  Vnderhill  ▼.  Howard,  10  Fet.,  209. 
^  ptfrrt  Symonds,  1  Cox  l?«p.,  200.  P«m  v.  Bum,  3  Fej.,  573.  fP«aoer 
▼.  Schyork,  6  Serg.  <•  Rawle,  262.  HttntY.  Rousmanier,  8  IFAeolon, 
212. 

The  debt  being  joint,  the  natural  if  not  the  irresistible  inference  in 
such  cases  is,  that  it  is  intended  by  all  the  parties,  that  in  every  eyeiit, 
the  responsibility  shoald  attach  to  each  obligor,  and  to  all  equally.  This 
can  be  done  only  by  making  the  bond  seyeral  as  w^ll  as  joint*;  for  other- 
wise, in  case  of  the  death  of  one  of  the  obligors,  the  survivor  or  survivors 
only  would,  at  law,  be  liable  for  the  debt. — Weaver  v.  Sehyork^  6  Serg,  ir 
Rawle,  262. 

Indeed,  it  seems  now  well  established  as  a  general  principle,  that 
every  contract  for  a  joint  loan  is,  in  equity,  deemed  as  the  parties  borrow* 
ing,  a  joint  and  several  contract,  whether  the  transaction  be  of  a  mercan* 
tile  nature  or  not.  Hence,  if  one  of  the  borrowers  should  die,  the  creditor 
bus  a  right  to  proceed  for  immediate  relief  out  of  the  assets  of  the  deceas- 
ed party,  without  claiming  against  the  surviving  joint|^ontractor8,  and  with- 
ovt  showing  that  the  latter  are  unable  to  pay  by  reason  of  their  insolvency. — 
Thorpe  v.  Jackson,  2  Younge  4*  ColL,  553.  Wilkinson  v.  Henderson^  I 
Mylne  Sr  Ktene,  582. 

The  following  are  some  of  the  principal  cases  that  have  been  decided 
.n  England  and  the  United  States,  upon  the  admissibility  of  parol  evidence 
to  modify  or  control  a  written  agreement  by  showing  fraud  or  mistake. — 
Ld.  Cheney's  case,  5  Coke  Rep,,  68.  Mtham's  case,  8  Coke  Rep*,  155.  TAo- 
mas  v.  Thomas,  6  Term.  Rep.,  671.  Eafi  of  JJnglesea  v.  ^nnefley,  4  Bro. 
Pari.  Cos.,  421.  Legal  v.  Millar,  2  Ves.,  299.  Price  v.  Ufyer",  17  Ves. 
Junr.,  856.  Rich  v.  Jackson,  4  Bro.  Ch.  Cos.,  514«.  6  Ves,  Junr.,  384». 
O'Connor  v.  Spraight,  1  Seho.  Sr  Lefr.,  305.  Omeroid  v.  Hardman,  5 
Vts.  Junr.,  722.  Jordon  v.  Sawkins,  3  Bro.  Ch.  Cns.,  388.  Hodges  v. 
tiorsfdll,  1  Russ.  fy  Mylne,  116.  Barstow  v.  Kilvingt<ni,  5  Ves.  Junr,, 
503.  Rob.  V  Butterwick,  2  Price,  190.  Beaumont  v.  Branlty,  1  TVrmer, 
41.  Stratford  v.  Powell,  1  Ball  Sc  Beatty,  1.  Taykr  v.  Radd,  5  Ves. 
Junr. ,  395.  Jackson  v.  Cator,  5  Ves.  Junr.,  688;  Lord  Portmort  v.,  Mwt" 
ris,  2  Bro.  Ch.  Cd.,  168.  Rosamond  v.  Lord  Mdsington,  3  Ves,  Junr.^  40* 
Countess  of  Shelboume  v.  Earl  of  Inchiquin,  1  Bro.  Ch.  €ta.,  388.  Pri- 
chard  v.  Quinchant,  Ambler,  147.  Marquis  of  Tovmshend  v.  Strangrocm^^ 
&Ves.  Junr.,  328.  Richards  v.  Killam,  10  Mass.  Rep.^  239.  Stevens  v.* 
Cooper,  1  Johns.  Ch.  Rep.,  425.  Jackson  v.  £fn7/,  11  Johns.  Rep.,  201. 
Panne  v.  Mclntire,  1  .tfiasj.  /?«;?.,  69.  Ret>ere  v.  Leonard,  I  Mass.  Rep., 
91.  Storer  v.  Freeman,  6  Jtfiii«9.  i^ep.,  435.  Staekpole  v.  Arnold,  1 1  Mass. 
Rep.,  27.  Dwight  v.  Fomeroy,  17  .^(us.  i^.,  308.  Thompson  v.  H'Atife, 
t  W/.,  424.  O'/Zarct  v.  jBThA,  4  Da//,,  434,  MtBtrmol  v.  CTntVeff  /n^ 
Oo.,  3  £fer^.  4*  AotD/e,  609.  iSpeaibs  v.  7A<  UniLed  Stales,  9  Crunch,  28, 
Pt^r^n  V.  Hooker,  3  /oAnt.  /Z!^^,  68.    jffotoM  r.  J?orA:er,  3-  Johns.  Rqf^ 
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506.  Jackson  v.  Croy^  12  Johns.  Rep.y  427.  Thompson  v.  JTeteAum,  8 
Johns,  Aep.y  146.  FUzhue  v.  Runyon^  8  Johns.  Rep.^  292.  .^ovan  y. 
J^auf,  1  Johns.  Ch,  Rep.^  339.  Snyder  v.  Snyder^  6  ^tnn.  i?ep.,  483.  Lee 
T.  Biddis^  1  Yeates,  8.  Vandtrvoort  v.  Smithy  2  Caines^  Rtp.^  155.  JEfam- 
lY/wi  V.  tiawoody  3  Hot.  Sf  McHen.,  437.  Dttpree  v.  MtDonald,  4  De^MV., 
1W)9.  Borref  ▼.  Barree^  4  Dessau.^  447.  Sessions  v.  Barfield,  2  Bay,  94. 
MiiHng  V.  Crankford,  1  McCord,  261.  fifote^A  Carolina  Society  v.  JoAn* 
iwi,  1  JlPCord,  41.  Jackson  y.  Bowen,  1  Caines*  Rep.,  358.  /?dw  v.  JVbr- 
tpe//,  I  FFeuA.  jRg?.,  14.  Flemming  v.  WHliSy  2  Ca//.,  5.  JIfann  v.  •^aniii 
1  JoAtm.  ca.  i?e/i.,  231.  jfiTerrf  v.  Bissell^  1  J?oor,  260.  Dunham  v.  ^aAser, 
ft  l>fly,  137.  Trtadwell  y.  Btillock,  4  Day,  395.  5fw«/A  t.  Fenner,  1  Cro/* 
'inm,  170.  Holmes  v.  Simonds,  3  Dessau.^  149.  LtV//e  v.  Henderson,  2 
Feafef,  295.  Griffin^s  Exrs.  v,  Lopez,  5  ^«r.  Lot*.  i?ep.,  162.  2V//er*e 
Hetre  r.  Cropper^  9  Jlfar.  Lo».  i?cp.,  51.  Morgan  v.  Davis^  4  Lot*.  JRep., 
142.  Brown's  Syndics  ▼.  jPergwon,  4  Lotp.  i?e;).,  261.  ^rvne^  v.  Dt^ 
»«ge'*  Syndics,  5  Lot*.  /?ep.,  126.  Morrison  v.  Leecf;?,  6  Lofi.  1?^.,  594. 
«r»tf  V.  J^Taylor,  4  Cranch,  334.  JTtng  ▼.  i?t«frf/e,  7  Cranch,  171.  C/e»- 
entson  v.  Williamson,  8  Crunch^  74.  /Tarrw  v.  JCntcfeftocA:^,  5  WenMi^ 
636.  JJ«»e  V.  jPox,  10  Wendell,  436.  Jlforgon  v.  ./Iforgviii,  2  Wheaion^  802. 
CermA  ▼.  Washburn^  9  Pick.  Rep.^  388. 

12.  What  h  the  rale  as  to  the  petrous  for  whotn  equity  urill  interfere 
to  correct  mistakes  in  written  instruments  1 

The  rule  is  that  a  court  of  equity  will  interfere,  in  any  case,  only  at 
between  the  original  parties,  or  those  claiming  under  them  in  privity ;  such 
as,  personal  representations,  heirs,  devisees,  legatees,  assignees,  voluntary 
grantees,  or  judgment  creditors,  or  purchasers  from  them  with  notice  of 
the  facts. — iVarwick  v.  Warwick,  3  jStk.  Rep.,  293. 

As  against  bond  fide  purchasers  for  a  valuable  consideration  without 
notice,  courts  of  equity  will  grant  no  relief;  because  they  have,  at  least, 
an  equal  equity  to  the  protection  of  the  court. — 1  Fonhh  Eq.,  b.  1,  ch.  1, 
«c.  7.  J^ewland  on  Contracts,  344.  Sugden  on  Vendors  4r  Pur.^  186. 
ndmer.  from  ^th  London  Edition. 

Equity  will  grant  relief  in  cases  of  written  instruments,  to  prevent 
manifest  injustice  and  wrong,  and  to  suppress  fraud ;  it  frill  also  grant  re- 
lief and  supply  defects,  where,  by  mistake,  the  parties  have  omitted  any 
acts  or  circumstances  necessary  to  give  due  validity  and  efiect  to  written 
instruments.  Thus,  equity  will  supply  any  defect  of  circumstances  in  con- 
veyances, occasioned  by  mistake  ;  as  liberty  of  seisin  in  the  passing  of  a 
freehold,  or  of  a  surrender  in  case  of  copyhold  or  the  like ;  so  also  mis^ 
prisions  and  omissions  in  deeds,  awards,  and  other  solemn  instruments 
whereby  they  are  defective  at  law.  ^  . 

It  will  also  interfere  in  cases  of  mistakes  in  judgments  and  other 
nuitters  of  record,  injurious  to  the  rights  of  the  parties. — Jeremy  Eq, 
Juris.,  492.  1  Madd.  Ch.  Prac.,  42.  J^ewland  on  Contracts,  392,  et  seq. 
1  Vonbl.  Eq.,  6.  1,  ch.  1,  sec.  7.  Commas  Digest^  ch.  2.  W.  Sugden  on 
Vendors  and  Pur.,ch.  9,  tfec.  4,  tit.  Parol  EmdencCy  2,  anle  vol.  I.  1  Story 
on  Eq,  Juristp.,  VB. 
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13.  WLat  is  the  rule  in  equity  as  to  mistakes  in  the  execution  of  pow* 
ersi 

That  where  there  is  a  defective  execution,  or  an  attempt  at  the  exe- 
cution of  a  power,  equity  will  interpose  and  supply  the  defect  |  not  univer* 
sally  indeed,  but  in  favor  of  parties,  for  whom  the  person  entrusted  with 
the  execution  of  the  power  is  under  a  moral  or  legal  obligation  to  provide 
by  an  execution  of  the  power.  Thus,  such  a  de^ctive  execution  will  be 
aided  in  favor  of  persons  standing  upon  a  valuable  or  meritorious  consider- 
ation I  such  as  a  6onA/kfe  purchaser  for  a  valuable  consideration,  a  credi- 
tor, a  wife  and  a  legitimate  child  i  unless  such  aid  of  the  defective  execu- 
tion would,  under  the  circumstances,  be  inequitable  to  other  persona.— 
Jeremy  on  Eq.  Jurisp.y  376.  Sugden  on  Powers^  ch,  6,  sec.  B.  1  Sior^M 
Eq.  Jurisp.^  181.  Mrown  v.  Higgs^  8  Fw.,  570.  Holmeg  v.  CogbiU^  7 
Ves,,  499.  Moody  v.  Reid,  1  Madd.  Rep.^  416.  EUU  v.  JWmco,  1  Lloyd 
if  Gould'e  Rep.y  348. 

Equity  will  not  interpose  in  any  case  where  there  has  been  a  non* 
execution  of  a  power  as  contradistinguished  from  a  trust,  but  only  in  case 
of  a  defective  execution.— To/Ze^  ▼.  Toilet,  2  P.  WilL,  490.  Croasling  r. 
Crosslingy.2  Cox  Rep.y  396.     Sugden  on  Powers^  315. 

14>  What  will  constitute  sach  an  execution,  or  attempt  at  an  execution, 

as  will  entitle  a  court  of  equity  to  interfere  ? 

Some  steps  roust  be  taken  or  some  acts  done,  with  this  definite  in* 
tention,  and  be  such  as  are  referable  to  the  power. — 2  Chance  on  Potoere^ 
cA.  23,  sec.  3,  art.  3005,  3011.     Svgden  on  Potoers^  ch,  6,  sec.  2. 

All  that  is  necessary  is,  that  the  intention  to  execute  the  power 
should  clearly  appear  in  writing ;  and  relief  will  be  granted,  not  only  when 
the  defect  arises  from  an  informal  instrument,  not  within  the  scope  of  the 
power,  but  also  when  the  defect  arises  from  the  improper  execution  of  the 
appropriate  instrument.  Thus,  if  the  donee  of  a  power  merely  covenant 
to  execute  it,  or,  by  his  will,  desire  the  remainder-man  to  create  the  es- 
tate, or  enter  into  a  contract,  not  under  seal,  to  execute  the  power  ;  or  by 
letters  promise  to  grant  an  estate,  which  he  can  execute  only  by  the  in- 
strumentality of  ^the  power ;  rn  all  these  and  the  like  cases,  equity  will 
supply  the  defect.  And  even  an  answer  to  a  bill  in  equity,  stating  that 
the  party  does  appoint,  and  intends  by  writing  in  due  form  to  appoint,  will 
be  an  execution  of  the  power  sufficient  for  this  purpose  — Carter  v.  Carter^ 
Mos,  Rep.^  365. 

An  act  done,  not  strictly  according  to  the  terms  of  the  power,  but 
consistent  with  its  intent,  will  be  upheld  in  equity.  But  an  act  which  vio- 
lates the  very  purpose  for  which  the  power  was  created,  and  the  very 
control  over  it,  which  is  to  vest  in  the  donee,  is  repugnant  to  it,  and  can- 
not be  deemed,  in  any  just  sense,  to  be  an  execution  of  it. — Reid  v.  Sher- 
gold,  10  Ves.,  370.    Bainhridge  v.  Smith,  8  Sim.  Rep.,  86. 

If  a  power  is  required  to  be  executed  in  the  presence  of  three  wit- 
nesses, and  it  is  executed  in  the  presence  of  two  only,  equity  will  interfere. 
So,  if  the  instrument,  whether  it  be  deed  or  will,  is  required  to  be  signed 
and  impaled,  and  it  is  without  a  seal  or  signature,  equity  will  relieve. — Sug* 


dbi  on  Poioer^f  369.    ^Chancean^Powera,  507  lo  510.     Wade  v.  PagH, 
1  Bro,  CL  Rep.,  363. 

Equity  will,  in  many  cases^  ^rant  relief  wfaere^  by  mistake^  a  difier- 
ent  kind  of  estate  or  interest  is  given  from  that  which  is  authorized  ;  or 
where  there  is  an  excess  of  the  power. — 2  Chance  on  PowtrSy  610.  Sug* 
den  on  Powtrs^  ch.  6,  sec,  I,  cA.  9,  sec.  8.  Jeremy  on  Eq.  Jurisdiction^ 
373. 

In  all  these  cases  it  is  to  be  understood  that  the  intention  and  objects 
of  the  power  are  not  defeated  or  put  aside,  but  that  they  are  only  attempted 
by  the  party,  to  be  carried  into  effect. 

But  where  there  is  a  defeat  in  substance,   in  the  execution  of  the 
power,   such  as  the  want  of  co«operation  of  all  the  proper  parties  in  the 
act,  there  equity  will  not  aid  the  defect. — 2  Chance  on  Powers^  402,  507 
Eugden  on  Fotoers^  353,  358,  44h  edit. 

15.  What  is  necessary,  in  all  cases,  to  entitle  a  party  to  relief  against 
written  instruments  1 

The  rule  is,  that  in  all  cases  of  relief,  by  aiding  and  correcting  de- 
fects or  mistakes  in  the  execution  of  instruments  and  powers,  the  par^ 
asking  relief  must  stand  upon  some  superior  equitv  to  that  of  the  part^ 
against  whom  it  Js  asked.  If  the  equities  are  equal,  a  court  of  equity  is 
sUent  and  passive.— 1  Mitf.  on  Eq.  PI.,  274.  1  J^add.  Ed.  Pr.,  45.  Stflp- 
den  on  Powers,  352.  2  Chance  on  Powers,  502,  507.  I  Story  on  Eq.x 
Jurisp  ,187. 

16.  What  is  the  rule  in  equity  as  to  correcting  mistakes  in  wills  1 

Courts  of  equity  have  jurisdiction  to  correct  mistakes  in  wills,  when 
they  are  apparent  upon  the  face  of  the  will,  or  may  be  made  out  by  due 
construction  of  its  terms  j  for  in  wills,  the  intention  will  prevail  over  the 
words.  But  then  the  mistake  must  be  apparent  on  the  face  of  the  will, 
otherwise  no  relief  can  be  granted. — Swinburne  on  Wills,  p,  7,  ch.  5,  sec. 
13.  Godolphin,  p.  3,  477.  Milner  v.  Milner,  1  Ves.  Rep*,  166.  Dig., 
lib.  30,  tit.  1,  /.  15. 

To  lead  to  relief  there  must  be  a  clear  mistake,  or  a  clear  omission, 
demonstrable  from  the  structure  and  scope  of  the  will.  Thus,  if  in  a  will 
there  is  a  mistake  in  the  computation  of  a  legacy,  it  will  be  rectified  in 
equity. 

So,  if  there  is  a  mistake  in  the  name,  or  description,  or  the  number 
of  the  legatees  intended  to  take,  or  of  the  property  intended  to  be  bequeath- 
ed, equity  will  correct  iL-^Dcmvers  v.  Manning,  3  Bro*  Ch.  Cos.,  18.  Door 
V.  Geary,  1  Ves.,  255.  Giles  v.  Giles,  1  Keen  Rep.,  692.  Stebbing  v. 
Walkey,  2  Bro.  Ch.  Cos.,  85.  Parsons  v.  Parsons,  1  Ves.  Jr.,  266.  Hamp- 
shire  v.  Pierce^  2  Ves.,  216.    Bradwin  v.  Harper,  .Ambler,  374. 

But  in  such  case  the  mistake  must  be  clearly  made  out,  for  if  it  is 
left  in  doubt,  equity  will  not  interfere.  And  so  if  the  words  of  the  bequest 
are  plain,  evidence  of  a  difierent  intent  is  inadmissible  to  establish  a 
mistake. 
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Neither  will  equity  rectify  a  mistake,  if  it  does  not  appear  what  the 
testator  would  have  done  in  the  case  if  there  had  heen  no  mistake. — Smiik 
T.  Maitfandy  I  Fe*.,  363.  JDoor  v.  Geary ^  1  Fc*.,  250.  Selwood  v-  Mil* 
dinoy^  3  Ves,^  306.  Holmes  v.  Cushlance^  12  Fe^.,  279.  Chambers  v. 
Minchin^  4  Ve*.,  676.  Tonnereau  v.  Poyntz^  1  Bro.  CL  Cos-,  472.  Powell 
T.  Manchedy  6  Madd,  Rep.^  216.  iSfmi/A  v.  Strtatfiddy  1  Mtriv.  Rep.^ 
358. 

The  same  principle  applies  where  a  legacy  is  revoked,  or  is  givea 
'  npon  a  manifest  mistake  of  facts. — Campbell  v.  Frenchy  3  Ves.y  321.  Ze^^* 
full  V.  ./f^Ao^,  4  Fe#.,  808.  Giles  v.  Gt7e«,  1  Keen's  Rep.y  685,  693.  1 
Story  on  Eq  Jurisp-y  192. 

NATURALIZATION. 

L  W  iiMc  OAe  the  p'rovisioas  made  by  Congress  in  pursuance  of  the  arti- 
cle in  the  Constitution  of  the  United  States,  vesting  in  that  body  the  pow^r 
to  establish  uniform  rules  of  naturalization  \ 

In  pursuance  of  this  authority  Congress  have  passed  several  laws  on 
this  subject,  which,  as  they  are  of  general  interest,  are  here  transcribed  aa 
far  as  they  are  in  force. 

1.  An  act  to  establish  an  unrfdrm  rule  of  naturalization,  and  to  repeal 
the  acts  heretofore  passed  on  that  subject. 

§  1.  Be  ^  enactedy  Sfc.  That  any  alien,  being  a  free  white  person, 
may  be  admitted  to  become  a  citizen  of  the  United  States,  or  any  of  theoi, 
on  the  following  conditions,  and  not  otherwise :  First,  That  he  shall 
have  declared,  on  oath  or  affirmation  before  the  supreme,  superior,  dis- 
trict, or  circuit  court,  of  some  one  of  the  states,  or  of  the  territorial  dis- 
tricts of  the  United  States,  or  a  circuit  or  district  court  of  the  United  States, 
three  years,  at  least,  before  his  admission,  that  it  was,  bondfidey  his  inten- 
tion to  become  a  citizen  of  the  United  States,  and  to  renounce  for  ever 
all  allegiance  atid  fidelity  to  any  foreign  prince,  potentate,  state,  or  sove- 
reignty, ^atever,  and  particularly,  by  name,  the  prince,  potentate,  state, 
or  sovereignty,  whereof  such  alien  may,  at  the  time,  be  a  citizen  or  sub- 
ject. Secondly,  That  he  shall,  at  the  time  of  his' application  to  be  admit- 
ted, declare,  on  oath  or  affirmation,  before  some  one  of  the  courts  afore- 
said, that  he  will  tmpport  the  constitution  of  the  United  States,  and  that 
be  doth  absolutely  and  entirely  renounce  and  abjure  all  allegiance  and 
fidelity  to  every  foreign  prince,  potentate,  state,  of  sovereignty,  whatever, 
'and  particularly,  by  name,  the  prince,  potentate,  state,  or  sovereignty, 
whereof  he  was  before  a  citizen  or  subject ;  which  proceedings  shdl  be 
recorded  by  the  clerk  of  the  court.  Thirdly,  That  the  court  admitting 
such  alien  shall  be  satisfied  that  he  has  resided  within  the  United  States 
five  years,  at  least ;  ^lid  within  the  state  or  territory  where  such  court  is 
at  the  time  held,  one  year,  at  least,  and  it  shall  further  appear  to  their  sat- 
isfaction, that  during  that  time,  he  has  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  constitution  of  the  United 
'States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same: 

Providedy  That  the  oath  of  the  applicant  shall,  m  no  case,  be  allowed 
to  prove  his  residence.    Fourthly,  That  in  case  the  alien,  applying  to  be 
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admitted  to  citizenship^  shall  have  borne  any  hereditary  title,  or  been  of 
any  of  the  orders  of  nobility,  in  the  kingdom  or  state  from  which  he  came, 
he  shall,  in  addition  to  the  above  requisites,  make  an  express  renunciation 
of  his  title  or  order  of  nobility,  in  the  court  to  which  his  application  shall 
be  made,  which  renunciation  shall  be  recorded  in  the  said  court : 

Provided^  That  no  alien,  who  shall  be  native  citizen,  denizen,  or  sub- 
ject, of  any  country,  state,  or  sovereign,  with  whom  the  United  Statetf 
shall  be  at  war,  at  the  time  of  his  application,  shall  be  then  admitted  to 
be  a  citizen  of  the  United  States :  « 

Provided^  alsoy  That  any  alien  who  was  residing  within  the  limits, 
and  under  the  ^jurisdiction  of  the  United  States,  before  the  twenty-ninth 
day  of  January,  one  thousand  seven  hundred  and  ninety-five,  may  be  ad* 
mitted  to  become  a  citizen,  on  due  proof  made  tu  some  one  of  the  courts 
aforesaid,  that  he  has  resided  two  years,  at  least,  within  and  under  the  ju- 
risdiction, of  the  United  States,  and  one  year,  at  least,  immediately  preced- 
ing his  application,  within  the  state  or  territory  where  such  court  is  at  the 
time  held ;  and  on  his  declaring  on  oath,  or  affirmation,  that  he  will  sup- 
port the  constitution  of  the  United  States,  and  that  he  doth  absolutely  and 
entirely  renounce  and  abjure  all  allegiance  and  fidelity  to  ftny  foreign 
prince,  potentate^  state,  or  sovereignty,  whatever,  and  particularly,  by 
name,  the  prince,  potentate,  state,  or  sovereignty,  whereof  he  was  before 
a  citizen  or  subject ;  and,  moreoveif,  on  its  appearing  to  the  satisfaction  of 
the  court,  that,  during  the  said  tertn  of  two  years,  he  has  behaved  as  a 
man  of  good  moral  character,  attached  to  the  constitution  of  th6  United 
States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same ; 
and  where  the  alien,  applying  for  admission  to  citizenship,  shall  have  borne 
any  hereditary  title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom 
or  state  from  which  he  came,  on  his  moreover  making  in  the  court  an  ex- 
press renunciation  of  his  title  or  order  of  nobility,  before  he  shall  be  en- 
titled to  such  admission :  all  of  which  proceedings,  required  in  this  pro- 
viso to  be  performed  in  the  court,  shall  be  recorded  by  the  clerk  thereof: 

Jlnd  provided^  also^  That  any  alien  who  was  residing  within  the  limits, 
and  under  the  jurisdiction  of  the  United  l^tates,  at  any  time  between  the 
said  twenty-ninth  day  of  January,  one  thousand  seven  hundred  and  ninety- 
five,  and  the  eighteenth  day  of  June,  one  thousand  seven  hundred  and 
ninety-eight,  may,  within  two  years  after  the  passing  of  this  act,  be  Ad- 
mitted to  become  a  citizen  without  a  compliance  with  the  first  condition 
above  specified.  « 

(  3.  And  whereas  J  doubts  have  arisen  whether  certain  courts  of  record, 
in  some  of  the  states,  are  included  within  the  description  of  district  or  cir- 
cuit courts :  Beit  further  enacted^  That  every  court  of  record,  in  any  indi- 
vidual state,  having  common  law  jurisdiction,  and  a  seal,  and  clerk  or  pro- 
thonotary,  shall  he  considered  as  a  district  court  within  the  meaning  of 
this  act ;  and  every  alien,  who  may  have  been  naturalized  in  any  such 
court,  shall  enjoy,  from  and  af\er  the  passing  of  the  act,  the  same  rights 
and  privileges  as  if  he  had  been  naturalized  in  a  district  or  circuit  court 
of  the  United  States. 

§  4.  That  the  children  of  persons  duly  naturalized  under  any  of  the 
Wvt  of  the  United  States,  or  who,  previous  to  the  passing  of  any  law  on 
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that  subject  by  the  government  of  the  United  States,  may  have  become 
citizens  of  any  one  of  the  said  states,  under  the  laws  thereof,  being  under 
the  age  of  twenty-one  years,  at  the  time  of  their  parents'  being  so  natu 
ralized  or  admitted  to  the  rights  of  citizenship,  shall,  if  dwelling  in  the 
United  States,  be  considered  as  citizens  of  the  United  States ;  and  the 
children  of  persons  who  now  are,  or  have  been,  citizens  of  the  United 
.  States,  shall,  though  bom  out  of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizens  of  the  United  States : 

Provided^  That  the  right  of  citizenship  shall  not  descend  to  persons 
whose  fathers  have  never  resided  within  the  United  States  : 

Provided^  also^  That  no  person  heretofore  proscribed  by  any  state,  or 
who  has  been  legally  convicted  of  bavin?  joined  the  army  of  Great  Bri- 
tain during  the  late  war,  shall  be  admitted  a  citizen,  as  aforesaid,  without 
the  consent  of  the  legislature  of  the  state  in  which  such  person  was  pro- 
scribed. 

§  5.  That  all  acts  heretofore  passed  respecting  naturalization,  be, 
and  the  same  are  hereby  repealed. 

2.  An  act  in  addition  to  an  act,  entitled  *'  An  act  to  establish  an  uni- 
form rule  .of  naturalization ;  and  to  repeal  the  acts  heretofore  passed  on 
that  subject."    App.  March  26,  1804. 

§  h  Be  it  enacted^  4rc.,  That  any  alien,  being  a  free  white  person, 
who  was  residing  within  the  limits,  and  under  the  jurisdiction  of  the  Unit- 
ed States,  at  any  time  between  the  eighteenth  day  of  June,  one  thousand 
seven  hundred  and  ninety-eight,  and  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  two,  and  who  has  continued  to  reside  within 
the  same,  may  be  admitted  to  becG^me  a  citizen  of  the  United  States,  with* 
out  a  compliance  with  the  first  condition  specified  in  the  first  section  of 
the  act,  entitled  ''  An  act  to  establish  an  uniform  rule  of  naturalization, 
and  to  repeal  the  acts  heretofore  passed  on  that  subject." 

§  2.  That  when  any  alien  who  shall  have  complied  with  the  first 
condition  specified  in  the  first  section  of  the  said  origina.  act,  and  who 
shall  have  pursued  the  directions  prescribed  in  the  second  section  of  the 
said  act,  may  die  before  he  is  actually  naturalized,  the  widow  and  the 
.  children  of  such  alien  shall  be  considered  as  citizens  of  the  United  States; 
and  shall  be  entitled  to  all  rights  and  privileges  as  such,  upon  taking  the 
oaths  prescribed  by  law. 

3.  An  act  for  the  regulation  of  seamen  on  board  the  public  and  pri- 
vate vessels  of  the  United  States. 

§  12.  That  no  person  who  shall  arrive  in  the  United  States,  from  and 
after  the  time  when  this  act  shall  takeefiect,  shall  be  admitted  to  become 
a  citizen  of  the  United  States,  who  shall  not,  for  the  continued  term  of 
five  years,  next  preceding  his  admission  as  aforesaid,  have  resided  within 
the  United  States,  without  being,  at  any  time  during  the  said  ^ye  years, 
out  of  the  territory  of  the  United  States.    App.  March  3,  1813. 

4.  An  act  supplementary  to  the  acts  heretofore  passed  on  the  subject 
of  an  uniform  rule  of  naturalization.     App.  July  30,  1813. 

§  1.  Be  it  enacted^  Sec.  That  persons  resident  within  the  United 
States,  or  the  territories  thereof,  on  the  eighteenth  day  of  June,  in  the 
year  one  thousand  eight  hundred  and  twelve,  who  had,  before  that  dajTi 
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made  a  declaration,  according  to  law,  of  their  intentions  to  become  citi* 
zens  of  the  United  States,  or  who,  by  the  existing  laws  of  the  United  States, 
were,  on  that  day,  entitled  to  become  citizens  without  making  such  decla- 
ration, may  be  aamitted  to  become  citizens  thereof,  notwithstanding  they 
shall  be  alien  enemies,  at  the  times  and  in  the  manner  prescribed  oy  the 
laws  heretofore  passed  on  that  subject : 

Provided^  That  nothing  herein  contained  ^hall  be  taken  or  construed 
to  interfere  with,  or  prevent  the  apprehension  and  removal,  agreeable  to 
law,' of  any  alien  enemy  at  any  time  previous  to  the  actual  naturalization 
of  such  alien. 

5.  An  act  relative  to  evidence  in  case  of  naturalization.  App.  March 
1%  1816. 

§  2.  That  nothing  herein  contained  shall  be  construed  to  exclude 
from  admission  to  citizenship,  any  free  white  person  who  was-residing 
within  the  limits  and  under  tne  jurisdiction  of  the  United  States  at  any 
time  between  the  eighteenth  day  of  June,  one  thousand  seven  hundred  and 
ninety-eight,  and  the  fourteenth  day  of  April,  one  thousand  eight  hundred 
and  two,  and  who,  having  continued  to  reside  therein,  without  having  made  . 
any  declaration  of  intention  before  a  court  of  record  as  aforesaid,  may  be 
entitled  to  become  a  citizen  of  the  United  States  according;  to  the  act  of 
the  twenty-sixth  of  March,  one  thousand  eight  hundred  and  four,  entitled 
"  An  act  in  addition  to  an  act,  entitled  '  An  act  to  establish  an  uniform 
rule  of  naturalization,  and  to  repeal  the  acts  heretofore  passed  on  that  sub- 
ject.' "  Whenever  any  person,  without  a  certificate  of  such  declaration 
of  intention,  as  aforesaid,  shall  make  application  to  be  admitted  a  citizen 
of  the  United  States,  it  shall  be  proved,  to  the  satisfaction  of  the  court, 
that  the  applicant  was  residing  within  the  limits  and  under  .the  jurisdic- 
tion of  the  United  States  before  the  fouirteenth  day  of  April,  one  thousand 
eight  hundred  and  two,  and  has  continued  to  reside  within  the  same,  or 
he  shall  not  be  so  admitted.  And  the  residence  of  the  applicant  within 
the  limits  and  under  the  jurisdiction  of  the  United  States,  for  at  least  five 
years  immediately  preceding  the  time  of  such  application,  shall  be  proved 
by  the  oath  or  affirmation  of  citizens  of  the  United  States ;  which  citizens 
shall  be  named  in  the  record  as  witnesses.  And  such  continued  resi 
dence  within  the  limits  and  under  the  jurisdiction  of  the  United  States, 
when  satisfactorily  proved,  and  the  place  or  places  where  the  applicant 
has  resided  for  at  feast  five  years,  as  aforesaid,  shall  be  stated  and  set 
forth,  togetHbr  with  the  names  of  such  citizens,  in  the  record  of  the  court 
admitting  the  applicant ;  otherwise  the  same  shall  not  entitle  him  to  be 
considered  and  deemed  a  citizen  of  the  United  States. 

6.  An  act  in  further  addition  to  ^'  An  act  to  establish  an  uniform  rule 
of  naturalization,  and  to  repeal  the  acts  heretofore  passed  on  that  sub- 
ject."   App.  May  26, 1824. 

§  1,  Be  ii  enacted^  Src.  That  any  alien,  being  a  free  white  person 
and  a  minor,  under  the  age  of  twenty-one  years,  who  shall  have  resided 
in  the  United  States  three  years  next  preceding  his  arriving  at  the  age  of 
twenty-one  years,  and  who  shall  have  continued  to  reside  therein  to  the 
time  he  may  make  application  to  be  admitted  a  citizen  thereof,  may,  after 
he  arrives  at  the  age  of  twenty-one  years,  and  after  he  shall  have  resided 
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five  years  within  the  United  States,  including  the  three  years  of  his  mi- 
nority,  be  admitted  a  citizen  of  the  United  States,  without  having  made 
the  declaration  required  in  the  first  condition  of  the  first  section  of  the  act 
to  which  this  is  in  addition,  three  years  previous  to  his  admission : 

Rrovidedy  such  alien  shall  make  the  declaration  required  therein  at 
the  time  of  his  or  her  admission  ;  and  shall  further  declare,  on  oath,  and 
prove  to  the  satisfaction  of.  the  court,  that,  for  three  years  next  preceding, 
it  has  been  the  bond  fide  intention  of  such  alien  to  become  a  citizen  of 
the  United  States ;  and  shall,  in  all  other  respects,  comply  with  the  laws 
in  regard  to  naturalization! 

§  2.  That  no  certificates  of  citizenship,  or  naturalization,  heretofore 
obtained  from  any  court  of  record  within  the  United  Stated,  shall  be 
deemed  invalid,  in  consequence  of  an  omission  to  comply  with  the  requi- 
sition of  the  first  section  of  the  act,  entitled  "An  act  relative  to  evidence 
in  cases  of  naturalization,"  passed  the  tWenty-second  day  of  March,  one 
thousand  eight  hundred  and  sixteen. 

§  3.  That  the  declaration  required  by  the  first  condition  specified  in 
the  first  section  of  the  act,  to  which  this  is  in  addition,  shall,  if  the  same 
has  been  bond  fide  made  before  the  clerks  of  either  of  the'  courts  in  the 
said  condition  named,  be  as  valid  as  if  it  had  been  made  before  the  said 
courts  respectively. 

§  4.  That  a  declaration  by  any  alien,  being  a  free  white  person,  of 
his  intended  application  to  be  admitted  a  citizen  of  the  United  States, 
made  in  the  manner  and  form  prescribed  in  the  first  condition  specified  in 
[the  first  section  of  the  act  to  which  this  is  in  addition,  two  years  before  his 
admission,  shall  be  a  sufficient  compliance  with  said  condition  ;  anything 
in  the  said  act,  or  in  any  subsequent  act,  to  the  contrary  notwithstanding. 

7.  An  act  to  amend  the  acts .  concerning  naturalization.  App.  Hay 
24,  1828. 

§  1.  Beit  enacted^  S^c,  That  the  second  section  of  the  act,  entitled 
^'  An  act  to  establish  an  uniform  rule  of  naturalization,  and  to  repeal  ^e 
acts  heretofore  passed  on  that  subject,''  which  was  passed  on  the  four- 
teenth day  of  April,  one  thousand  eight  hundred  and  two,  and  the  first 
section  of  the  act,  entitled  "  An  act  relative  to  evidence  in  cases  of  na- 
turalization," passed  on  the  twenty-second  day  of  March,  One  thousand 
eight  hundred  and  sixteen,  be,  and  the  same  are  hereby  repealed. 

§  2.  That  any  alien,  beinfif  a  free  white  person,  who  has  resided 
within  the  limits  and  under  the  jurisdiction  of  the  United  States,  between 
the  fourteenth  day  of  April,  one  thousand  eight  hundred  ana  two,  and  the 
eighteenth  day  of  June,  one  thousand  eight  hundred  and  twelve,  and  who 
has  continued  to  reside  within  the  same,  may  be  admitted  to  become  a 
citizen  of  the  United  States,  without  having  made  any  previous  declaratioa 
of  his  intention  to  become  a  citizen : 

Provided^  That  whenever  any  person  without  a  certificate  of  such 
declaration  of  intention,  shall  make  application  to  be  admitted  a  citizen  of 
the  United  States,  it  shall  be  proved  to  the  satisfaction  of  the  court,  that 
the  applicant  was  residing  within  the  limits,  and  under  the  jurisdiction  of 
the  United  States,  before  the  eighteenth  day  of  June,  one  thousand  eight 
hundt'ed  and  twelve,  and  has  continued  to  feside  within  the  same,  or  ~ 


tbaU  not  be  so  admitted ;  and  the  residence  of  the  applicant  within  the 
limits  and  under  the  jurisdiction  of  the  United  States,  for  at  least  fiire 
years  immediately  preceding  the  time  of  such  application,  shall  be  proved 
by  the  oath  or  affirmation  of  citizens  of  the  United  States,  which  citizens 
shall  be  named  in  the  record  as  witnesses ;  and  such  continued  residence 
widiia  the  limits  And  under  the  jurisdiction  of  the  United  States  when 
Mtisfaptorilv  proved,  aad  the  place  or  places  where  the  ^plicant  has  re* 
tided  for  at  least  £ve  yeacs  as  aforesaid,  shall  be  stated  and  set  forth,  to* 
gether  with  the  names  of  such  citizens,  in  the  record  of  the  court  admit* 
ting  the  applicant ;  otherwise  the  same  shall  not  entitle  him  to  be  con* 
iidered  and  deemed  a  citizen  of  the  United  States. 

• 

2»  What  is  the  rule  as  to  evidence  of  a  five  years'  residence  1 

The  statute  does  not  prescribe  the  evidence  which  shall  be  satisfac 
tory.     The  report  is  required  to  be  exhibited  on  the  application  for  natur- 
alization as  evidence  of  the  time  of  arrival  in  the  United  States. 

"Ae  law  does  not  say  the  report  shall  be  the  sole  evidence ;  nor  does 
it  reqaire  thai  the  alien  shall  report  himself  within  any  limited  time  after 
arrival.  Five  years  may  intervene  between  the  time  of  arrival  and  the 
report,  and  yet  the  report  be  valid.  The  report  is  undonbtedly  conchi* 
live  evidence  of  the  arrival  i  hut  it  is  not  .made,  by  law,  the  only  evidence 
of  the  fact, 

James  Spratt  was  admitted  a  citizen  of  the  United  States  by  the  cir*' 
cuit  court  for  the  county  of  Washington,  District  of  Columbia,  and  ob* 
lained  a  certificate  in  the  usual  form.  Hie  act  of  the  court  admitting 
James  Spratt  as  a  citizen,  was  a  judgment  of  the  court  i  and  this  court 
(the  supreme  court  of  the  U.  S.)  cannot  look  behind  it  and  inquire  on 
what  testintony  it  was  pronounced. 

The  various  acts  upon  the  subject  scObmit  the  decision  to  courts  of 
record.  They  are  to  receive  testimony^  to  compare  it  with  the  law^  and 
judge  both  of  the  Itnv  and  fhct. 

If  their  judgment  is  entered  on  record  in  legal  form,  it  closes  all  in* 
qniry  j  und  like  any  other  judgment,  is  complete  evidence  of  its  own  va- 
lidity.—Sprier  v.  SfnrtUiy  4  Peters^  8.  C.  Aep^  993«  SUmrku  v«  TA€  CAisu^ 
jwike  In9.  Co^  7  Cranchy  420^  CampMl  v.  Gordon^  6  Cranch^  176.  1 
Kem'9  Cofi«,  76,  80. 

3.  What  afie^t  hae  the  hataralumtion  ef  die  father  ufoa  hie  children  \ 

The  children  of  persod^  duly  nataralizedi  beinflf  under  the  age  of 
twenty^ne  j^ears  at  the  time  of  their  father's  natixnuizatioa^  shall,  if  re» 
siding  w'ithin  the  United  StateS|  be  considered  as  citixaos  of  the  United 
States.— Casip&e// V.  Gordon^  6  Cranchy  176*  Sergt.  im  Const.  law,  3 18. 
2  KwuU  Qam^  bX, 
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NE  EXEAT  REGNO- 

1.  What  is  a  ne  txtat  regno  ? 

It  is  a  writ  issued  out  of  chancery,  directed  to  the  sherifi^  reciting^ 
that  the  defendant  in  the  case  is  indebted  to  the  complainant,  and  that  h& 
designs  going  quickly  into  parts  without  the  state,  to  the  damage  of  the 
complainant,  and  then  demanding  to  cause  the  defendant  to  give  bail  in 
a  certain  sum,  that  he  will  not  leave  the  state,  without  leave  of  the  coort  i 
and  for  want  of  such  bail,  that  he,  the  sherifl^-  do  commit  the  defendant  to 
prison. — 2  Keru's  Com,^  32.  Beames^  JVc  Exeat,  1  Supp.  to  Ves.  Jun*^ 
33,  352,  464.  I  Black,  Com^  138.  Blake's  Ch.  Pr.,  Index,  h.  t.  Dtm- 
ham  V.  Jackson^  1  Paige,  629.  Gunon  v.  Boccaline,  2  Wash.  C.  G.  Rep., 
130. 

2.  In  what  cases  will  this  writ  be  granted  1  ^ 

In  general,  the  writ  of  ne  exeat  regno  will  not  be  granted  unless  in 
cases  of  equitable  debts  and  claims ;  for  in  regard  to  civil  rights,  it  is 
treated  as  in  the  nature  of  equitable  bail. — Beames^  JVe  Exeat,  30.  Sey- 
fliotfr  V.  Hagard,  IJohns,  Ch.  Rep,,  1.  Ex  parte  Brunker,  SP.Will^ 
312.  Atkinson  Y,  Leonard,  3  Bro.  Ch.  Rep.,  218.  Jackson  v,  Petrie,  10 
Ves,,  163.  Whiiehouse  v.  Partridge,  3  Swanst.  Rep.,  377.  Dawson  v. 
Dawson,  7  Ves.,  173.  Haffey  v.  Hfffey,  14  Ves.,  26 1.  Stewart  v.  Gra- 
ham,  19  Ves.,  313.  Hyde  v.  Whitefield,  9  Ves.,  344.  Flack  v.  H<^m,  1 
Jac.  4*  Walker,  405.  Jenkins  t.  Parkinson,  2  Mylne  j-  Keen,  5.  Mitckeli 
V.  Bunch,  2  Paige,  606.  Johnson  v.  Clendenin,  5  Gi//  ^  Johns,  R^,,  463. 
De  Rivafinalli  v.  Corsetti,  4  Paige,  264.  Rhodes  v.  Cousins,  6  Rand. 
Rep;  188.  Lucas  Y.  Hickman,  2  Stewart's  Rep.,  11.  Bryon  v.  Pittty,  1 
£/ii7)(/.,  182.  jBroion  v.  iET/i/,  5  Patge,  235.  Gt6^«  v.  Jfennard,  6  Potge, 
25S.     Buford  v.  Francisco,  3  Dona,  68.     2  S/ory'*  jE^.  Jurisp,,  690. 

If,  therefore,  the  debt  be  such  as  that  it  is  demandable  in  a  suit  at 
law,  the  writ  wiil  be  refused ;'  for,  in  such  case,  the  remedy  at  law  is  open 
to  the  party. — Dawson  v.  Dawson,  7  Ves.,  173.  Russell  v.  Ashby,  5  Ke«., 
96.  Blaydes  v.  Calvert,  2  /ac.  4*  Walk.,  21 1.  Smedbery  v.  Monk,  6  Johns* 
Ch.  Rep.,  138.  Brown  v.  J5fq^,  5  Patge,  235.  ^Burford  v.  Francisco,  3 
Dona,  68.     Crosley  v.  Marriott,  2  JDtc^.,  609. 

A  writ  of  iM  carefl/  cannot  be  issued  iinfess :  I.  There  is  a  precise 
amount  of  debt  positively  due ;  2.  It  must  be  an,  equitable  demand  on 
which  the  plaintiff  cannot  sue  at  law,  excepHn  cases  of  account,  and  a  few 
others  of  concurrent  jurisdiction ;  3.  The  defendant  must  be«bout  to  quit 
the  country,  proved  by  affidavits  as  positive  as  those  required  to  hold  to 
bail  at  law. — Rhodes  v.  Cousins,  6  Rand,  Rep.,  188.  Lucas  r.  Hinckman, 
2  Stewarfs  Rep,,  11.  Dunham  v.  Jackson,  2  Paige^  629.  Porter  v.  Spen^ 
cer,  2  Johns.  Oh,  Rep.,  169.  Mattacks  v.  Tremain,  3  Johns.  Ch.  Rep.^  75. 
Gilbert  v.  Colt,  1  Hopkins^  Rep.,  500.  Smedbery  v.  .Vac^,  6  Johns.  Ch. 
Pep.,  138.  TAom  v.  Halsey,  7  JoAn^.  CA.  Rep.,  180.  Co«  v.  £fco^  5 
JEfor.  4<  JoAntf.  JRep.,  384.    Michell  v.  PtcncA,  2  Paige^  606 
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A  ne  exeat  may  be  granted  in  a  sait  between  foreigneiv,  and  in  re- 
spect to  demands  arising  abroad. — Michdl  v.  Bunchy  2  Paiges  606. 

In  England,  a  ne  exeai  will  not  be  granted  in  cases  of  alimony^  unless 
alimony  has  been  already  decreed  ;  and  then  only  to  the  extent  of  what  is 
due. — Shafeoe  r,  Shaftoe^  1  Ves.y  171.  Dawson  v.  Dawson^  7  Ves,^  173. 
Haffey  v.  Haffey^  14  Fe*.,  251.  Angier  v.  ^ngier^  Prec.  in  Chan.y  497. 
CooptT*s  Eq.  Pl.^  149.  Stones  r.  Cook^  8  Sim.  Rep.,  321.  Vandergueht 
T.  he  Blaquiere^  8  Sim,  Rep.y  315.  Coyhr  v.  Coylar^  1  Fe*.  Jtm.,  94. 
5«ef  V.  5/ree/,  1  Turn.  Sr  Russ.y  322. 

A  ne  exeat  will  not  lie  in  a  case  where  the  demand  is  of  a  general 
nnliquidated  nature,  or  is  in  the  nature  of  damages. — Etches  v.  Zone,  7 
F(W.,  417.  Cock  V.  Ravie^  6  Fw.,  283.  Whiiehouse  v.  Partridge,  3 
iJipajM/.,  377.  Blaydes  v.  Calvert,  2  Joe.  4"  Walker,  212.  GrovM  v. 
Gri^A,  1  /ac.  ij-  FFo/fcer,  326.     Flask  y,  Holm,\  Jac.  Sr  Walker,  405. 

The  equitable  debt  need  not,  however,  be  'directly  created  between 
the  parties.  It  will  be  sufficient  if  it  be  fixed  and  certain.  Thus,  the 
ct^ui  que  trust,  or  assignee  of  a  bond,  may  have  a  writ  of  ne  exeat  against 
the  obligor. — Leake  v.  Leake,  1  Jdc,  4r  Walker,  585.  Grant  v.  Grant,  3 
Ross,  Rep.,  598. 

Citizens  of  other  states,  and  foreigners,  are  liable  to  a  writ  of  ne  exeat, 
while  in  the  state  of  New  York.  The  court  determines  the  amount  in 
which  the  defendant  shall  be  held  to  bail  $  and  the  sherifiT  must  take  the 
bond  in  the  amount  directed  as  the  penal  sum. — Gilbert  v.  Cok,  Hopkins' 
Rep.y  496. 

Where  a  wife  had  filed  ft  bill  for  alimony,  &c.,  against  her  husband, 
and  it  appeared  that  he  had  abandoned  her,  without  any  support,  and 
threatened  to  leave  the  state,  the  court,  on  the  petition  of  the  wife,  granted 
t  writ  of  ne  exeat  republic^  against  the  husband. — Denton  v.  Denton,  1 
Johns.  Ch.  Rep.,  264. 

To  entitle  the  complainant  to  a  wl*it  of  ne  exeat,  upon  a  bill  for  a  spe 
•eific  performance  of  a  contract  against  the  vendee,  he  must  show  a  debt 
actaally  due ;  and  must,  therefore,  show  affirmatively  that  he  is  able  to 
.make  a  good  title  to  the  premises  agreed  to  be  soid^r^Brown  v.  Haff,  5 
Paige,  235. 

3.  What  efiect  has  the  act  abolishing  imprisonment  for  debt,  upon  the 
ttight  to  grant  a  ne  exeat  1 

It  has  not  deprived  tKe  cocurt  of.  ekancery  of  the  power  to  issue  a 
writ  of  ne  exeat,  in  cases  of  equitable  cognizance,  where  such  writ  would 
have  been  allowed  previous  to  the  passage  of  the  act. — Brown  v.  Haff,  5 
Patge,  235.     Gibbs  v.  Menndrd,  6  Paige,  258. 

A  writ  of  ne  exeat  may  be  granted  prior  to  any  decree  for  alimony. 
--Buford  V.  Francisco,  3  Dana,  68. 

But.  it  will  not  be  granted  without  a  petition  or  bill  previously  filed. 
.Mattocks  V.  Tremain,  3  Johns.  CA.  Rep,,  75. 

Where  the  defendant  in  a  ne  exeat  cannot  procure  such  security  as 

will  satisfy  the  sherifiT,  or  if  he  leave  the  state  before  the  termination  of  the 

*  tait,  his  proper  course  is,  to  apply  to  the  court  to  discharge  the  writ  of  ne 
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fO^co^,  upon  his  giviDfl;  sufficient  security  to  answer  the  complainantV  bill, 
and  to  render  himself  amenable  to  the  process  of  the  court  daring  the 
progress  of  the  suit,  and  such  as  may  be  issued  to  compel  the  performaDce 
of  the  final  decree.  And  upon  such  application,  the  court  will  take  such 
security  as  it  may  deem  sufficient,  and  will  discharge  the  sheriff  from 
liability. — Brayton  ▼.  Smithy  6  Paigty  489. 

Where  a  defendant,  in  a  bill  for  an  account  and  payment  of  demands 
founded  on  contract,  has  been  discharged  under  the  non*imprisonment  actt 
a  writ  of  ne  exeat  against  him  will  be  discharged. — Jlshworih  v.  Wrigley^ 
6  Paigt,  301. 

Where  L.  had  been  arrested  on  a  ne  exeats  and  had  given  the  usual 
bail  to  the  sheriff  upon  such  arrest,  and  afterwards  by  an  agreement  be> 
tween  him  and  the  complainant,  the  ne  exeut  was  discharged  upon  his  ex* 
ecuting  the  usual  bond  to  answer  the  bill  and  abide  the  decree — ^it  was 
held,  that  as  L.  had  not  in  bis  arrangement  reserved  his  right  of  question- 
ing the  propriety  of  issuing  the  ne  txeaty  he  was  precluded  from  moving 
that  the  bond  be  given  up  to  be  cancelled  upon  the  ground  that  the  ne  txtal 
was  improvidently  issued. — Jessup^v.  HUl^  7  Paigty  95. 

It  is  matter  of  course,  to  order  the  ne  exeat  to  be  discharged  upon 

the  defendant's  giving  security  to  answer  the  complainant's  bill,  and  ren* 

dering  himself  amenable  to  the  process  of  the  court,  pending  the  litigation. 

— McJ^famara  v.  Dwier^  7  Paige^  239.    Johnson  v.  Clendeniny  5  Ctill  4r 

hhna.  Rep,y  463 

Where  the  defendant,  in  a  writ  of  ne  exeaty  has  been  proceeded 
against  and  committed  to  jail  for  not  complying  with  a  final  decree  of  the 
court,  in  the  cause,  and  aifterwards  escapes  from  custody,  his  securities 
upon  the  ne  exeat  bond  are  not  responsible,  and  the  court,  as  respects  them^ 
may  order  the  bond  to  be  cancelled. — Johnson  v.  CUndenin^  5  Gill  Sf 
Johns,  Rep.y  463. 

The  sheriff  is  answerable  for* the  sufficiency  of  the  bail  which  be 
takes  upon  a  writ  of  ne  exeat.  But  where  he  has  taken  bail  upon  the 
writ,  if  the  defendant  leaves  the  state,  the  court  will  allow  the  sheriff  a 
reasonable  time  to  produce  the  defendant ;  or  in  case  he  cannot  be  pro- 
duced, will  allow  reasonable  time  to  the  sheriff  to  prosecute  the  bond,  and 
to  recover  the  amount,  which  the  sheriff  is  ordered  to  pay. — Braylon  v. 
Smithy  6  PaigSy  489. 


NEWTitUL. 

Motions  for  new  trials  are  addressed  to  the  sound  legal  discretion  of 
the  court,  and  should  not  be  granted,  unless  the  application  discloses  mat^ 
ters  sufficient  to  render  it  probable  that  justice  has  not  been  done* — Rob- 
erts V.  RodUy  15  Mar,  Lou,  Rep.y  101.  Randall  v.  Bayony  16  J^ar.  Lou, 
Rep.y  132.    McLannahan  v.  Union  Ins>  CCy  1  Peters'*  S,  C.  Aep^  1^3. 

New  trials  may  be  granted  ex  officio  in  the  sound  discretion  of  the 
court. — Gale  v.  Kemfer*s  HetrSy  10  Lou,  iep.,  209. 

Wherob  the  justice  of  the  case  is  strongly  in  favor  of  the  plaiatifll  but 
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owing  to  a  defect  of  the  pleadings,  there  is  a  verdict  against  him,  the 
court  may,  in  the  exercise  of  its  discretion,  grant  a  new  trial  to  enable 
him  to  correct  the  errors  of  his  attorney,  by  amending  the  petition. — 
Jfichoh  V.  Msopy  11  Lou.  Rep,y  409. 

When  a  case  turns  mainly  on  questions  of  fact,  and  the  court  is  un« 
able  to  pronounce  finally  on  some  one  of  the  pleas,  it  will  be  remanded 
for  a  new  trial. — Varion  v.  Bell^  12  Lou,  Rep.^  384. 

Where  the  evidence  is  insufficient  to  decide  a  case  on  the  merits,  it 
will  be  remanded  for  a  new  trial. — Hood  v.  McCorkle^  12  Lou,  Rep.y  573. 

A  motion  for  a  new  trial  is  always  addressed  to  the  discretion  of  the 
comt,  and  this  court  (the  supreme  court  of  U.  S.)  will  not  control  the 
exercise  of  that  discretion  by  circuit  courts,  either  hymandamusy  or  on  a 
certificate  of  division  between  the  judges. — Life  and  Fire  Ins,  Co,  of  Jf em 
York  V.  WiUon^  8  Petetft  S.  C.  Rep.^  291. 

!•  What  is  the  rule  as  to  granting  new  trials  for  the  misconduct  of  the 
party  1 

A  new  trial  will  be  granted  wh^re  indirect  measures  have  been  re* 
sorted  to,  to  prejudice  the  jury,  or  disingenuous  attempts  to  suppress  or 
stifle  evidence,  or  thwart  the  proceedings,  or  to  obtain  an  unconscious 
advantage,  or  to  mislead  the  court  and  jury* — 1  Brad,  4*  Bing.^  272.  7 
Maoris  Rep ,yS7.  7  Eaei's  Rep.,  108.  1 1  Mod.  Rep.^  108.  1 1  Mod.  Rep,f 
141.     GroA.  JVew  Trial,  56.     4  Ch.  Prac.^  59. 

Where  the  party,  or  any  one  on  his  behalf,  directly  approach  a  juror, 
or  the  subject  of  the  trial. — Cro.  EHz,^  189. 

Or  if  papers  not  previously  submitted,  are  surreptitiously  handed  to 
the  jury,  being  material  to  the  point  at  issue,  a  new  trial  will  be  ffranted. 
—Co.  Xt'a.,  227.  1  Sid.y  235.  AtcAie  v.  Holbrook,  7  Serg.  Sr  Rawle*8  Rep.^ 
458.  Knighi  v.  Frteport,  XZMomr.  Rep.,  218.  Cottie  v.  Coede,  6  Oreenl. 
R^^  140.     Morgan  v.  BM,  4  Mar.  Lou.  Rep.,  619. 

But  if  the  party  is  aware  oi  such  attempte,  and  he  neglects  to  correct 
them  when  in  his  power,  this  will  noi  be  «  sufficient  reason  far  granting 
a  new  trial.; — 11  Mod,  Rep,^  118« 

2.  What  is  the  rule  for  grentiDg>  a  new^al  by  reascm  of  the  miscon- 
duct of  the  jury  % 

That  a  new  trid  will  be  granted,  for  any  misconduct  of  the  jury  which 
may  go  to  the  prejudice  of  justice ;  and,  with  respect  to  the  conduct  of 
the  jury  among  themselves  previous  to  the  verdict,  the  testimony  of  the 
juror  may  be  admitted ;  as  to  overt  aicts,  which  may  be  the  subject  of 
fmj  inquiry,  each  member  of  the  jury  may  be  a  competent  witness.  And 
when,  upon  such  evidence,  any  gross  misbehavior  or  legal  impropriety 
of  conduct  sufficient  to  destroy  the  credit  of  a  verdict,  shall  be  mMc  to 
appear,  a  verdict  thus  invalidated  ought  to  be  set  aside,^-6rfnne//  v. 
FhilipSf  1  Mass.  Rep.^  530.  Castairs  v.  Steirty  4  Maule  if  Selw.,  192.  Rex 
T.  Burr,  5  Price's  Rep.,  173.    Hill  v.  Yates,  12  East's  R^.,  229. 

Where  the  iurors,  after  an  ineffectual  attempt  to  agree,  left  it  to  lofe 
whether  the  verdict  should  be  for  the  plaintifif  or  defendant*  by  placing 

34 
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ballots  in  a  hat,  some  marked  prize  and  others  blank,  to  be  .dra^vn  out  by 
the  jurors,  and  if  more  prizes  tnan  blanks  were  thus  drawn  out  of  the  hat, 
it  was  agreed  that  the  verdict  should  be  for  the  plaintiff,  otherwise  for  the 
defendant :  it  was  held,  that  the  verdict  was  manifestly  the  result  of  the 
lottery,  and  not  of  the  deliberations  of  the  jury,  and  that  it  must  be  set 
aside.— ^tVcAe//  and  Wife  t.  Ehele  and  Wife,  10  Wendell,  595.  ^ylett  v. 
Jewell,  2  H.  Bloc.,  1299. 

The  general  rule  is,  that  affidavits  are  not  to  be  received  to  impeach 
a  verdict,  but  they  may  be  received  in  exculpation  of  the  jurors,  and  in 
support  of  their  verdict. — Dana  v.  Tucker^  4  Johns.  Rep.,  487. 

Where,  upon  a  motion  for  a  new  trial,  the  counsel  offered  the  affidavit 
of  the  foreman  of  the  jury  who  tried  the  cause,  stating  that  he,  with  three 
of  his  brethren,  were  opposed  to  the  verdict,  but  that  believing  it  to  be 
their  duty  to  yield  their  opinion  to  that  of  the  majority,  thev  had  joined 
in  returning  the  verdict  for  the  tenant.  But  the  court  ruled,  that  the 
jurors  should  not  be  received  to  testify  to  the  motives  or  inducements 
upon  which  they  had  joined  in  a  verdict. — Bridge  v.  Eggleston^  14  Mast. 
iJ«p.,  248. 

Where  the  affidavit  of  certain  of  the  jurors  was  offered  in  support  of 
a  motion  for  a  new  trial,  statinsr  they  were  mistaken  and  thought  the  ver- 
dict was  for  the  plaintiff  instead  of  the  defendant :  Held,  that  the  practice 
permitting  such  affidavits  ought  not  to  be  tolerated.— -Cire  et  al»  v.  RighUr^ 
11  Lou.  Rep.,  141.   • 

The  following  cases  are  upon  the  point  of  admitting  jurors  to  prove 
prejudice  or  misconduct,  and  generally  deny  the  right. — Slate  v.  Freeman^ 

5  Conn.  Rep,,  348 ;  in  which  case  the  court  say :  *^  The  opinion  of  almost 
the  whofe  legal  world  is  adverse  to  the  reception  of  the  testimony  in  ques- 
tion, and  that  upon  invincible  foundation8.''---C/ifggage  v.  Stoannj  4  Btnn, 
Rep.,  150.  Cochran  v.  Sireei,  1  Wash.  Rep.,  79.  Price  v.  Warren,  1  Hen. 
4r  Mun.,  385.  Dana  v.  Tuck^,  4  Johns.  Rep.,  487.  Brewster  v.  Thompson^ 
Cox.  Rqf.,  32.  Schenck  v.  Stevenson,  1  Penn.  Rjep.,  387.  Dan  v.  McJUHs^ 
ter,  2  Halst.  Rfp.,  46.  Bridge  v.  Hggleston,  14  Mass.  Rep.,  248.  Doran  t. 
Shaw,  3  Jifonroe's  Rep.,  415.  Tayloy  v.  Greenly,  3  Greenl.  Rep.^  204.  Mix 
r.  Drury,  b  Pick.  R^.,  296. 

The  improprieties  of  jurors  will  frequently  subject  them  to  punish- 
ment, and  not  affect  their  verdict. — Yancy  v.  Downer,  5  Litt.  Rep.,  1 1. 

If  a  juror,  previous  to  the  trial,  has  been  heard  to  express  a  strong 
opinion  in  favor  of  the  gaining  party,  and  the  other  party  was  ignorant  of 
such  expression,  upon  due  proof  made»  a  new  trial  will  be  granted,  even 
I  where  the  juror  makes  affidavit  denying  that  he  had  formed  any  such  pre- 
vious opinion. — French  v.  Smith,  4  Vermont  Rep,,  363v  Evans  v.  McKineey^ 

6  Litt.  Rep.,  266. 

Where,  upon  a  trial  for  receiving  stolen  goods,  after  the  jury  had  re- 
tired to  their  room,  one  of  them  stated  to  the  rest,  which  they  regarded  as 
evidence,  that  the  defendant  had  stolen  a  hog  in  the  county,  and  made 
other  statements  inrhich  he  had  heard,  and  verified  before  them,  which 
were  not  given  in  evidence  upon  the  trial.  The  court  held,  that  although 
the  act  of  this  juror  in  making  these  statements,  and  that  of  the  others 
being  at  all  influenced  by  them,  was  very  irregular,  improper,  and  contrary 


HEW  TRIAL.  267 

to  law— -and  although  it  does  not  appear  on  the  face  of  the  affidavits  that 
any  malice  or  ill  design  influenced  the  relator  of  these  matters,  to  make 
the  disclosure  stated  in  them,  and  it  might  have  proceeded  from  ignorance, 
and  even  a  belief  that  in  conscience  he  was  bound  to  tell  all  he  knew  or 
heard  about  the  defendant — yet  be  this  as  it  may,  their  evident  tendency 
was  to  injure  the  defendant,  and  the  affidavits  show  this  result,  for  they 
state  that  the  rest  of  the  jury  regarded  them  as  evidence,  and  they  were  a 
strong  inducement,  and  partly  the  cause  of  their  finding  a  verdict  against 
*  the  defendant.  This  verdict  is  too  palpably  vicious  to  require  the  citing 
of  authorities  to  prove  that  it  ought  not  to  stand.  New  trial  granted.— 
Booby  V.  The  StatCj  4  Yerger^s  Rep,^  111. 

Un  a  motion  for  a  new  trial,  the  misbehavior  complained  of  was 
this :  The  jury  were  sent  out  under  charge  of  ah  officer ;  they  agreed 
upon  a  verdict,  but  the  court  having  adjourned,  they  wrote  their  verdict, 
and  then  separated  without  leave  of  the  court.  In  the  afternoon  when  the 
court  met,  the  jury  came  m  and  gave  the  iiiTitten  verdict  to  the  clerk,  but 
it  was  not  received  or  read*  Held,  jiot  a  sufficient  reason  to  set  aside  the 
verdict. — Wright  v.  Bushfidd,  3  Ham,  Ohio  Rep.j  56. 

It  seems  to  be  settled,  that  a  mere  separation  of  the  jury,  of  itself^ 
does  not  vitiate  a  verdict  i  but  in  the  cases  where  this  principle  was  es- 
tablished, the  separation  was  probably  for  a  short  time,  and  it  would  not 
be  adopted  where  the  time  was  so  long  as  from  Saturday  till  Monday.-* 
Winsloio  T.  Drapery  8  Pick.  Rep,^  171. 

3.  What  is  the  rule  as  to  allowing  a  new  trial,  where  the  verdict  is 
imperfect  or  uncertain  t 

Where  the  verdict  is  not  expressed  with  sufficient  certainty  to  enable 
the  court  to  enter  judgment,  a  new  trial  will  be  awarded.  As  where  the 
action  was  on  a  bill  single,  and  the  jury  found  a  verdict  for  the  plaintiff 
but  for  no  specific  sum  ;  judgment  was  reversed,  and  a  venire  de  novo 
awarded. — Miller  v.  Hower^  2  Rawle^s  Rep.j  53. 

Where  the  verdict  in  an  action  for  freight  and  demurrage,  was  in 
these  words :  "  We  find  for  the  plaintiff,  and  are  of  opinion  that  the  plain* 
tiff  has  already  received,  out  of  the  property  of  the  defendant,  payment  in 
full  for  the  amount  of  freight  to  which  he  is  entitled  $"  it  was  set  aside 
and  a  new  trial  awarded.  The  finding  must  be  positive. — Diehl  v.  Evant^ 
1  Serg.  4-  Rawle,  367.  Malin  v.  M(din,  15  Johns.  Rq>.y  293.  Garish  r. 
Train^  3  Pick.  Rep.^  124.  Patterson  et  al.  v.  Buttervwrthy  4  Yerger's  Rep.^ 
158. 

A  new  trial  will  not  be  granted  on  the  ground  that  it  cannot  be  known 
m  what  the  jury  based  their  verdict,  nor  what  part  of  the  plaintiff^s  ac- 
scant  was  rejected,  nor  what  aUowed^-^ifarroci  ▼.  hafrage^  10  Mwr.  Lou. 
&ip.,  21. 

4.  What  is  it  necessary  for  the  party  to  show,  in  order  to  obtains  new 
•rial  upon  the  ground  of  surprise  1 

It  is  necessary  that  the  party  show  himself  to  be  mjored  by  the  de- 
cision complained  of ;  show  by  affidavit  of  counsel,  or  by  adducing  the 
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proof,  that  he  can  dispfove  the  fact  by  which  he  is  soirpriaf9d< — D«w  iw 
Hintshurgh  et  a/.,  1  JiikirCs  Rep,y  35. 

With  respect  to  granting  a  new  trial  on  the  ground  of  newly  disco* 
vered  evideoce,  there  are  certain  principles  which  must  be  considered 
settled  :  1.  The  testimony  must  have  been  discovered  since  the  former 
trial  3  2.  It  must  appear,  that  the  new  testimony  could  not  have  been  ob- 
tained with  reasonable  diligence,  on  the  former  trial  i  3.  It  must  be  mate- 
rial to  the  issue  ;  4.  It  must  go  to  the  merits  of  the  case,  and  not  to  imr 
peach  the  character  of  a  former  witness ;  5.  It  must  not  be  cumulative. — 
The  People  v.  The  Superior  Court  of  J^ew  York,  10  Wendell,  291.  Tht 
Philadelphia  Bank,  5  Serg.  4r  Rawle,  41.  Rowly  4"  Smith  v,  Kinney^ 
U  Johns.  Rep.,  186.  Guyott  v.  BiUts  el  al,,  4  Wendell,  579.  Satoyer  v. 
Merrill,  10  Pick,  Massachusetts  Rep.,  16.  Bond  v.  Cutler,  1  Mass.  R^m, 
205.  Pike  V.  •Evans,  15  Johns,  Rep.,  132.  I)rayton  v.  Thqmps^n^  1 
Bay's  Rep.,  263.  Evans  v.  Rogers,  2  /fott  Sr  McCord,  563.  Porier  r. 
Wood,  2  Car.  Law  Rep,,  258.  Peebles  ei  al,  v.  Overton,  2  Murph.  Rtp.^ 
SM.  Jones  v.  Lollicoffer,  2  Hawks^  R^P-i  492.  Euvin^s  Ears.  v.  Trion^ 
2  Lou,  Rep.,  306.  Sione  v.  Clifford,  5  Lou,  Rq^,,  11.  JSTichoU  v.  Msgp^ 
11  Lou,  Rep,j  409.  Skillmany,  Loverich,  11  Lou.  Rep.,  520.  Gramer's 
Cur.  V.  i^app,  12  Lou.  JRep.,  162. 

Motion  for  a  new  trial  on  the  ground  of  surprise.  It  appeared,  that 
the  attorney  for  the  plaintiff  had  in  his  possession  a  deed  important  to  the 
rights  of  the  defendant ;  and  before  the  trial,  delivered  it  to  a  third  person, 
without  apprising  his  adversary,  who  subpoenaed  the  attorney,  and  also 
gave  notice  to  him  to  produce  the  deed ;  and  on  the  trial  first  learned 
that  it  was  not  in  his  possession.  Per  Cur.  There  can  be  no  question 
that  a  new  trial  should  be  granted,  on  the  ground  of  surprise. — Consian' 
tine  y.  Warford,  7  Wendell,  62.     Horde  v.  Dishman,  5  QalPs  Rep.,  279. 

Where  a  party  plaintiff  is  surprised  for  want  of  a  knowledge  of  his 
advMsary's  title,  which  if  disclosed,  he  would  have  defeated,  he  should 
show  this  by  affidavit,  as  ground  for  a  new  trialw — Gravier^s  Curator  r. 
Rapp,  12  Lou,  Rep.,  162. 

The  disappointment  of  a  party  in  being  deprived  of  the  testimony  he 
wanted,  by  the  misconduct  of  a  witness  on  the  day  of  trial,  presents  good 
gf oand  for  a  new  trial.— LecA:t>  v.  Crain  et  al,^  12  Lou.  Rep.,  432. 

The  sickness  of  a  witness  not  summoned,  and  the  absence  of  the 
attorney  trying  a  suit  in  another  court,  are  no  grounds  for  a  continuance, 
or  for  a  new  trial. — Soe/y-s-  Htir*  v.  Soey^s  Curator,  13  Jjm.  Rep..  424. 

Surprise  alone,  arising  out  of  circumstances  unknown  to  tne  party, 
and  without  his  control,  is  of  itself  sufficient  to  authorize  a  new  tri^l. — 
LtUmints  V.  Qreanland,  3  McCor^s  Rep.,  313.  Felden  v,  Johnson^  1 
Bailet/^  Rtp.,  624. 

But  surprise  is  not  a  ground  for  a  new  trial,  wbeif  it  is  the  conse- 
quence of  negligence  of  the  party. — Barry  v.  Wilbournt,  2  Bailey*s  1^., 
91.     Erwin  v.  Trion,  2  Lou.  Rep.,  806. 

A  new  trial  for  surprise  can  only  be  granted  in  the  court  v^ere  the 
trial  was  had,  and  a  refusal  to  grant  one,  it  being  a  discretionary  power, 
dmuQt  be  examiaefd  upon  appeal^-r-Ltncbogf  v.  Lee^  1  Dmf^  Rep*^  464. 


« 

5.  What  i»tfie  Tiile'as  tografitiDganew  trial  oq  the  grotiiid  of  surpriBa 
in  matters  of  law  1 

That  it  will  be  sometimes  granted,  as  where  the  question  is  really  a 
doubtful  OTie.'-^Welborne  v.  Younger,  3  Hawks^  Rep.,  205.     3  Black.  Com.. 
390.     J^ewbum  Bank  v.  Pugh,  2  Hawh^  Rep,,  389.     State  Bank  v.  ^ttn- . 
/«r,  1  Dev.  /J«p.,  100.     Sarrence  v.  Graham^  I  Dev.  4r  Ba/^  jRep.,  284. 

A  judgment  will  not  be  reversed  for  mistakes  which  did  not  or  could 
not  afiect  the  rights  of  him  who  complains  of  them. — Ingram  v.  Watkin$^ 

1  Bev.  Sr  Batt.  Rep.,  4^.     Durant  v.  .Atkinson,  2  Bmley^s  Rep.,  18. 

Where  a  party  is  surprised  by  unexpected  evidence,  although  he  can- 
not object  to  it,  he  will  be  relieved  on  his  affidavit  upon  an  application 
for  a  new  trial. — Skillman  v.  Levtrick  et  al.j  1 1  Lou.  Rep.,  520. 

6.  What  is  the  rule  for  granting  a  new  trial  on  the  ground  of  newly  dii^ 
covered  testimony  1 

That  the  party  who  demands  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony,  naust  show  not  only  the  previous  use  of  due  diligence, 
but  also  that  the  evidence  is  competent  and  material. — Ingram  v.  Croft^  7 
L9U.  Rep.,  84.  * 

Affidavits  of  discovery,  for  the  purpose  of  obtaining  a  new  trial, 
ought  to  be  received  under  great  restriction ;  they  should  designate  the 
witnesses,  and  a  certain  and  clear  knowledge  of  what  they  will  prove. — 
Yocum  V.  Bullitt,  6  JV.  S.  Mart.  tfPu,  Rep.,  327.  Sorbe  v.  Salavignac,  7 
Idem,  125. 

But  the  affidavit  n^ed  not  state  that  the  testimony  wanted,  could  npt 
have  been  procured  before  the  trial. — Flower  v.  O^Connor,  8  JV.  S,  Lou. 
Rip^  593.     Stone  et  al.  v.  Carter,  5  Lou.  Rep.,  452. 

A  new  trial  Should  not  be  granted  on  an  affidavit  of  newly  discovered 
testimony,  since  the  first  trial,  where  the  facts  disclosed  related  to  matters 
which  have  not  been  pleaded. — Cox  v.  Bethany,  10  Lou.  Rep.,  155.  Pric§ 
V.  Jenkins,  1  J^ott  Sf  McCord,  285.  Faber  v.  Baldrick,  I  Tread.  Const. 
Rep.,  374.    Eifert  v.  Desboudres,  1  Mill.  Const.  Rep.,  69.    Evans  v.  Rogers^ 

2  Jfou  4-  McCord,  663.    Daniel  v.  Will,  2  Bibb.,  550. 

A  party  cannot  avail  himself  of  the  plea  of  newly  discovered  evi« 
dence,  with  a  view  to  prove  a  fact  on  the  second  trial  which  he  might  hava 
proved  in  his  answers  to  the  interrogatories  of  his  adversary. — Rhodes  v. 
Beaman  et  al.^  10  Lou.  Rm.,  371.  nilbor  v.  McGillivoiddy,  3  Lou.  Rep^ 
383. 

■ 

7.  What  is  the  rule  for  granting  a  new  trial  on  the  ground  of  the  admiftp 
aion  of  iniproper  evidence  % 

The  rule  is,  that  when  a  witness  is  improperly  admitted,  on  excep* 
tion,  a  new  trial  may  be  awarded  ;  but,  on  a  special  verdict,  judgment 
oust  go. — PowM  V.  Waters,  8  Cowen,  669.  Supervisors  of  Chenango  r 
BirdwU,  4  Wendell,  458.  jBoksan  ex  dem.  Bowman  v.  Christman,  4  fTen* 
dea,  277. 


VtO  vsw  vauL. 

A  new  trial  will  not  be  granted  on  the  gromid  of  the  admission  of  im- 
proper  evidence  on  the  trial,  unless  there  be  probable  grounds  to  believe 
that  injustice  has  been  done  by  the  admission  of  such  testimony. — Crary 
T.  SpraguBy  12  Wenddl,  41. 

Where  evidence  which  may  improperly  influence  the  verdict,  is  ad* 
mitted,  a  new  trial  will  be  granted. — Strang  v.  WkiieAtad^  12  Wendelt^ 
64.  Afurden  v.  S.  C.  Ins.  Co,,  1  Mills'  Const.  Rep,,  200.  Kinlock  v. 
Palmer  et  aL,  1  Mills*  Const.  Rep.,  216.  Mackley  v.  Amos,  2  Bailey's  Rep^ 
603.  Stale  v.  Mien,  1  Hawks'  Rep.,  6.  State  v.  Jackson,  2  Dev.  Rep.^ 
563.  State  v.  May,  4  Devi  Rep.,  328.  Stale  v.  Benton,  2  Dev.  Sf  Bat.^ 
196.     White  V.  White,  257. 

The  admission  of  improper  testimony,  without  an  objection,  is  not  a 
sufficient  reason  for  granting  a  new  trial.* — Green  v.  Harman,  4  Dev.  Rep^ 
158.  Ingram  v.  Watkins,  1  Dev.  4*  i^o/.,  442.  GUson  v.  Par/ee,  2  Dev. 
ir  Bat.,  530.  WTai/  v.  Maxwell,  5  PtcA:.,  217.  Hix  v.  Drttry,  5  Ptc*., 
296.  Whitney  v.  Whitman,  5  ^(U«.  i2ep.  Peyiavin  v.  yftfiler,  6  Iron. 
/{^.,  559.    Barnes  v.  Dickenson,  1  Dev.  ^ep.,  346. 

It  is  well  settled,  that  the  admission  of  immaterial  evidence  is  no 
ground  for  granting  a  new  trial. — Strong  et  al.  v.  Whitehead,  12  WeTiddl^ 
64.  Soviet  V.  Loiseau,  6  Mart.  Lou.  Rep.,  511.  Bjrashear  v.  Baralino  et 
al.,  8  .Var.  JLou.  i^e/?.,  680.    Morgan  v.  Buckle,  14  JIfar.  Zrov.  12ep.,  377. 

Where  evidence  improperly  admitted,  may  possibly  have  haa  an  ef- 
fect upon  the  minds  of  the  jury,  the  case  will  be  remanded  for  a  new  trial. 
•-^aulard  v.  Acelint,  10  Mart.  Lou.  Rep.,  481.  Peytacin  v.  Maurir,  2 
Lou.  Rep.,  306.  Whitney  v.  Whitman,  5  Mass.  Rep.,  405.  Hamblett  r. 
Hambldt,  6  JVeiv  Hamp.  Rep.,  333.  Jeu^^  v.  Stevens,  6  JV*eiv  Hampshire 
Rep.,  80.  TT^gin  v.  Damrell,  9  PtcA:.  12^.,  176.  Prme  v.  Shepherd,  6 
Cowen,  445. 

If  a  paper  furnishing  material  evidence  in  favor  of  jthe  party  prevail* 
ii'gt  go  to  tbe  jury  through  mistake,  a  new  trial  will  be  granted. — Whitney 
V.  Whitman,  bMass.  i2ep.,'405. 

8.  What  is  the  rule  where  proper  evidence  is  rejected  1 

The  principle  is,  that  where  prejudice  may  have  resulted  from  the 
error  of  the  judge,  a  new  trial  will  be  granted. — Wardell  v.  Hughs  et  al.^ 
8  Wendell,  418.    Kinloch  v.  Palmer,  1  Mills'  Const.  Rep.,  216. 

But  where  the  trial  could  be  of  no  benefit  to  the  party,  it  will  not  be 
granted. — Duncan  v.  Dubois,  3  Johns.  Cos.,  125.  Dygart  v.  Bradley,  8 
Wsndell,  469.  Lansing  v.  Van  JJlstyne,  2  Wendell,  561.  Jones  v.  ZoUe^ 
coffer,  2  Hawks'  Rep.,  492.  Grice  v.  Ricks,  3  Dev.  Rep,,  62.  Graham  y. 
Houston,  4  Dev.  Rep.,  232.     Gibson  v.  Pardee,  2  Dev.  <$•  J?a^.,  530. 

Where  competent  testimony  is  excluded,  and  the  court  cannot  see 
that  it  could  have  no  effect  upon  the  verdict,  a  new  trial  will  be  granted. 
^-McElwee  v.  Sutton,  2  Bailey's  R^.,  128.  Morton  v.  Fairbanks,  1 1  J^ick. 
Rep.,  368. 

The  refusal  of  the  court  to  permit  a  witness  to  be  re-examined,  is  no 
ground  in  the  supreme  court  for  a  new  trials  it  bein^  discretionary  willi 
tiie  court  below. — Barton  v.  Morphis,  4  Dev.  Rep  ,  2^4. 
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&  What  if  the  judgflvmivdiiect  the  jury  t . 

A  new  trial  may  be  asked  for  on  a  case  made,  on  the  ground  of  mis- 
direction  of  the  judge,  although  no  exception  was  taken  to  the  charge  of 
the  judge  on  the  trial. — Archer  v.  Hubbell^  4  Wendell^  514.  Flemming  v. 
Gilbert^  3  Johns,  Rep,,  528.  Dole  y.  Lyon^  10  Johns.  Rep.j  447.  fFiir- 
dell  Y.Hughs,  3  Wendell,  418.  Utica  Ins.  Co.  v.  Badger,  3  Wendett^ 
102.  Benham  v.  Gary,  11  Wendell,  83.  The  People  v.  Holmes,  5  PTen- 
ifcZ/,  191.  Morton  v.  Fairbanks,  11  PicA:.  ^aj*.  iJep.,  368.  Sf^o/c  v.  Jack* 
ton,  2  Dev.  i^e;?.,  563.  State  v.  Lipseyf.  3  Dev,,  485.  iSf^o/e  v.  Miller^  1 
Der.  *  J5ar.,  500.    State  v.  Benton,  2  2>e?>.  *  J?a/.»  196. 

It  is  no  objection  to  the  charge  of  the  judge,  that  in  commenting  upon 
the  testimony,  he  points  out  the  discrepancies  i|i  the  relation  given  by 
witnesses  at  diderent  times,  of  the  facts  of  the  case. — The  People  v.  Ge- 
nang,  1 1  Wendell,  18. 

Where  evidence  is  competent,  if  uncontradicted,  it  is  sufficient  to 
warrant  a  verdict ;  and  where  a  judffe,  on  such  evidence,  directs  a  ver- 
dict, instead  of  submitting  the  question  of  sufficiency  of  the  evidence  to 
the  jury,  a  new  trial  will  not  be  granted. — Jfichols  v.  Goldsmith,  7  PTefi- 
dell,  160. 

10.  What  is  the  rule  for  granting  a  new  trial,  where  the  verdict  is 
against  the  evidence  1 

l*he  rule  is,  that  a  verdict  will  not  be  set  aside  as  contrary  to  evi- 
dence, unless  there  is  a  decided  preponderance  against  it. — Smith  v.  Hicks^ 
5  Wenddly  48.  Maliin  d  d.  v.  Rose,  12  Wendell,  258.  Bradstrtet  r. 
Clark,  12  Wendell,  602.  Crafts  y.  Plumb,  11  Wendell^  2.  Fowler  v. 
Loomis,  12  Wendell,  27.  Ptrry  v.  Smith  et  al.,  4  Yerger  's  Rep.,  326. 
.dstor  V.  Union  Ins.  Co.,  7  Cotoen,  202.  Grubb  v.  McCuUchey,  3  Yerger^ 
442.  Talcoe  y.  Wilcox,  9  Conn.  'Rep.,  134.  Gassels  v.  The  State,  4 
Yerger^s  Rep.,  149.  Sellars  v.  Davids,  Idem,  503.  State  v.  Buntin,  2 
Jfou  4*  J^fcCord,  441.  State  v.  Kane,  1  JifcCord's  Rep.,  482.  State  w. 
Larumbo,  Harp.  Rep.,  183.  State  v.  Wilson  Sr  Davis,  3  McCord^s  Rep.,  * 
187.  iS/o^e  ▼.  Bowen,  4  McCord^s  Rep.,  254.  Jiforgan  v.  Bickle,  2  JV*.  jSf. 
•tfar.  JLotf.  i2ep.,  377.  Sanchez  v.  Gonzalez,  11  «Afar.  JLotf.  i^ci;?.,  207. 
Harrody.  Lafrage,  12  .¥ar.  Xott.  -Rep.,  21.  Ci'rc  et  a/,  v.  Lighter,  II 
Lou.  i2ep.,  141.     ^//en  v.  Jordan,  2  Haywood,  132.     Jifclnnis  v.  Mclnnis^ 

1  Car.  Lflto  Sep.,  541.  JTing  v.  £ft7/,  JV.  C.  ren»  iZep.,  211.  Den  ex 
dem.  V.  Wagstaff,  2  Hawks*  Rep.,  45.  C/arA  v.  Blount  et  ah,  S^Hawks^ 
Rep.,  $208.  £ita/e  jBanA;  v.  Hunter,  1  Det;.  i^ep.,  100.  Simpsofi  v.  Blount^ 
3  i>ev.  i2ep.,  34.  £f/<rfe  v.  Jeffreys,  3  Murph.  Rep.,  480.  iStote  v.  ^amVk 
3  Hawks*  Rep.,  381.  Sftate  v.  Lipsey,  3  Dety.  12^.,  563.  Livingsworti 
v.  jPox,  2  ^ayV  i^ep.,  520.  Hudson  v.  Williamson,  1  rrea(i.  Con^t.  iSep., 
360.  Lovo//  V.  Cromwell  et  al.,  2  Treac/.  Con^t.  Rep.,  593.  i^ing  v.  ^un/- 
ington,  1  Mt7/^'  Con^t.  £ep.,  162.  Darby  v.  Cdhoun,  1  JlftZ/s'  Conjf. 
-R«p.,  398.  Coi^r,ye  v.  Prince,  1  Jlfi//^'  Con^/.  R^.^  413.  Philips  v.  Jkfc- 
Poioe//,  2  J/t//«'  CoTi^t.  i2ep.,  71.  Starke  v.  CocA^erii,  2  MUls^  Const.  Rep.^ 
337.    5ftflrfe  V.  Fisher,  2  JV(tf/  4*  J^cGord,  261      Everingham  y.  Langdon^ 

2  McCord^s  Rep.,  157.    Lfmon  v.  Billings^  3  McCord's  Aj^.,  51.    CAw 
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T.  Keckley^  1  Bmtey's  Rep.^  479.  Motley  r.  Montgomery^  2  Bailei^9  Itep*^ 
11.  Fruman  Sr  Smith  v.  Peay^  2  BaUeifs  Rep,^  394.  Lavender  v.  Lattm^ 
4er,  2  ^*7/'*  -Rijp.,  524.     . 

Id  an  action  for  a  libel,  where  the  jury  find  a  verdict  for  the  defend- 
ant; and  there  is  no  other  ground  for  the  motion  than  that  the  jury  haTe 
misunderBtood  or  disregarded  the  evidence,  the  general  rule  is  not  to  gprant 
sew  trial. — Hurtin  v.  Hopkins^  9  Johns.  Rep.^  36.    Jxtrvia  v.  Hatheway^ 
ohns.  Rep.f  130.     Fonclair  v.  Shotlenkirk^  3  Johns.  Hep.^  170.    Felter 
Whipple^  8  Johns,  Rep.y  369.     Ex  parte  Bailey^  2  Cowen,  479. 

A  new  trial  will  not  be  granted  in  a  penal  action,  where  there  is  a 

erdict  for  the  defendant,  merely  because  the  verdict  is  against  evidence ; 

the  court  will  not  interfere,  unless  some  irregularity  or  tampering  with 

the  jury  is  shown. — Oterseers  of  the  Poor  of  Rochester  v.  Lunt^  15  Wen* 

dc//,565. 

Where  the  evidence  is  contradictory,  making  it  the  duty  of  Uie  jury 
to  decide  upon  the  credibility  of  the  witness,  the  court  will  not  set  aside 
n  verdict  as  against  the  weight  of  evidence,  although  it  seems  to  prepon- 
derate against  the  finding  of  the  jury. — Douglass  v.  Tousey^  2  nendeil^ 
352. 

Where,  after  the  lapse  of  forty-eight  years,  fifteen  witnesses  testify 
that  a  soldier  who  served  in  the  revolutionary  army,  survived  the  war, 
and  one  testified  that  he  fell  in  battle  during  the  war,  whose  testimony 
was  corroborated  by  documentary  evidence,  it  was  held,  that  the  testimony 
thus  corroborated  was  entitled  to  more  credit  than  that  which  rested  solely 
<npon  the  memory  of  the  witnesses  ;  and  a  verdict  having  found  that  the 
'Soldter  died  during  the  war,  the  court  refused  to  grant  a  new  trial. — Jach^ 
mm  V.  LoomiSj  12  Wendell^  27. 

Where  a  jury  determines  by  the  weight  of  presumptions  that  ore 
plausible,  their  verdict  is  not  to  be  disturbed  by  nicely  scrutinizing  the 
Views  they  may  have  taken  of  the  testimony. — Miller  v.  Simpson  etal^Z 
Mills'  Const.  Kep.y  431.  Howard  v.  Jiiken^  3  McCordis  Rep,^  467.  Tay- 
lor  V.  Sturginf^cTy  2  Mills'  Const.  Rep.^  367.  Scalon  v.  Turner^  1  Bailees 
Rep.f  421.  Motley  v.  Montgomery^  2  Bailey*s  2?ep.,  11.  State  v.  Sims^  2 
Bailey's  Rep.^  29.  State  v.  Hooper^  2  Bailey's  Rep.^  37.  McElwee  v, 
Sutton^  2  Bailey's  Rep.,  128.     State  v.  Anderson,  2  Bailey's  -Rg>.,  565. 

The  court  will  seldom  interfere  with  the  verdict  of  a  jury.  The 
general  rule  is,  that  such  verdict  will  not  be  disturbed,  but  where  it  is 
manifest  that  the  vei'dict  is  without  evidence  to  sustain  it,  in  the  further- 
ance of  justice  a  new  trial  will  be  granted  ;  and,  in  such  case,  the  opinion 
of  the  judge  below,  against  the  verdict,  is  of  great  importance,  as  furnish* 
ing  the  best  means  of  knowing  that  it  is  not  sustained  by  the  evidence 
which  appeared  on  the  trial,  but  which  cannot  be  shown  on  paper. — Lo' 
vender  v.  Laveftder,  2  HilPs  Rep,^  524.  Simpson  v.  Blount^  3  JDev.  Rep.^ 
34%  Jones  v.  Cook^  3  Dev.  Rep.j  112.  Graham  v.  Houston^  4  Dev.  R^^ 
232.    Ingram  t.  Watkms,  1  Dev.  Sf  Bai.^  442. 

11.  What  is  the  rule  for  granting  a  new  trial,  where  the  verdiet  is 
against  law  t 
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Tkaft  a  new  ttia}  win  alv^ys  be  granted,  where  the  Tc^iet  is*  eon* 
trary  to  law.  When  the  law  is  solemnly  settled  by^  the  coatt,  if  it  were 
possible  that  a  thousand  verdicts  would  be  given  against  the  decision, 
they  would  still  be  wtong,  and  would  be  set  aside.-^^tfcOa/A  et  aL  v. 
Isaacs,  2  McCorfPs  Rep,y  26.  Turnhutt  v.  Rivtrs,  3  MtCorfPs  Rep.j  131. 
State  V.  Slack,  1  Bailey's  Rep.,  330.  Smyrl  v.  Molon,  2  Bailey's  Rep., 
421.    Maekley  r.  ^mos,  2  Bailey's  Rep.,  603. 

In  any  case  where  the  law  is  not  clear,  and  may  have  been  mistaken, 
that  alone  is  a  reason  why  there  should  be  another  investigation,  and  a 
better  opportunity  given  to  collect  the  necessary  information,  which  will 
enable  the  court  to  pronounce  satisfactorily,  and  with  judgment,  upon  the 
rights  of  the  pirties  concerned.— ^fT^om  v.  Smith,  5  lerger's,  379.  1 
Burr.,  293.  Walker  v.  Smith,  1  Wash.  C.  C.  Rep.,  202.  State  v.  Jack- 
ton,  2  Dev.  Rep.,  563. 

The  jury  are  bound  to  conform  to  the  rules  of  law,  and  if  they  do 
not,  their  verdict  will  be  set  aside ;  and  a  verdict  without  evidence  is  con- 
trary to  law,  and  the  court  will  always  exercise  the  controlling  power  of 
granting  a  new  trial ;  and  a  similar  finding  of  a  second  jury  cannot  alter 
the  law,  and  the  court  will  continue  to  grant  new  trials. — Means  et  al.  v. 
Moore  et  al.,  3  McCoriPs  Rep.,  282.  City  Council  v.  Corleis,  2  Bailey's 
Rep.,  186.  Trammel  v.  Salmon,  2  Bailey's  Rep.,  308.  Silrki  v.  Low,  1 
Johns.  Cos.,  336. 

Where,  in  submitting  the  case  to  the  jury,  the  judge  instructed  them 
that  they  may  find  a  verdict  for  the  defendant  upon  either  of  two  distinct 
grounds,  and  the  charge  upon  one  of  the  questions  is  erroneous  in  point 
of  law,  a  verdict  for  the  defendant  will  be  set  aside,*  as  for  aught  appear- 
ing it  may  be  based  upon  untenable  grounds. — Sayre  v.  Tbtonsmd,  15  Wen- 
ddl,  Wl. 

12.  What  is  the  rule  for  granting  k  new  trial,  on  the  ground  of  exces* 
sive  damages  1 

That  courts  have  a  legal  right  to  grant  new  trials  on  the  ground  of 
excessive  damages  \  but  the  court  will  not  exercise  the  right  unless  the 
amount  ia  eo  flagrantly  outrageous  and  extravagant  as  to  show  that  the 
jnry  acted  corruptly,  or  under  the  influence  of  passion,  partiality  or  pre- 
judice.— Douglass  V.  Toussey,  2  Wendell,  352.  £i«rn  v.  Jforth  et  al.,  10 
Serg.  j-  Ravdt,  399.  McConnel  v.  Hampton,  12  Johns.  Rep.,  234*.  Sum* 
ner  v.  Witl,  4  Serg.  Sf  Raide,  27.  Coleman  v.  Southwiek,  9  Johns.  Rep.^ 
i5.  Southmck  V.  Stevens,  10  Johns.  Rep.,  443.  Wood  v  Cunston,  Stylee^ 
462.  jfsh  V.  jSsh,  Comb,  357.  Chambers  v.  Robinson,  1  Strange,  692. 
Clerks  v.  Udall,  Sulk.,  649.  Jones  v.  Spurron,  5  Dum.  4*  East,  257. 
Sharp  V.  Brice,  2  Black.  Rep.,  949.  Pleydell  v.  Lord  Dorchester,  7  Dum. 
4*  Eaaty  527.     Rex  v.  Manley,  6  Dum,  Sr  East,  619. 

In  slander,  a  new  trial  will  not  be  granted  on  the  ground  of  excessive 
damages,  if  there  are  no  grounds  to  believe  the  jury  were  influenced  by 
passion,  prejudiee  or  partiality. — Mfoody  v.  Baker,  5  Cowen,  351.  Douglass 
f .  Tmtasey^  2  Wendell,  352.    JVeo/  v.  Letoif,  2  Bay's  Rep.,  204.    Dams  r 
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Dtms,  2  JVott  4-  McCord^  81.    .Oocfif  ▼.  Hamilton  tt  a/.,  jyf.  Car.  Terfli 
i^^.,  31.    Slupperd  v.  jLari^  2  Bailey'B  Rep.^  576. 

13.  What  is  the  rale  for  gi[iaiting  new  trialsi  on  the  ground  of  exces* 
me  damages,  in  eases  of  crtm.  con»  V 

The  general,  rule  is,  that  a  new  trial  will  not  he  mnted  on  the  groand 
of  excessive  damages,  in  an  action  for  crim.  eon. — Torrt  v.  Sutnmers^  2 
Xott  *  McCord,  267. 

Although  it  is  conceded  that  the  courts  have  the  power  to  giant  new 
trials,  on  the  ground  of  excessive  damages,  in  cases  of  crtm,  con,\  still,  it 
seems  such  power  has  never  heen  exercised.  Where  the  verdict  was 
$3,000  damages,  although  it  appeared  that  the  plaintifThad  reason  to  know 
of  the  Improper  conduct  of  his  wife,  suspected  her,  and  yet  took  no  mea- 
sures to  prevent  intercourse  hetween  her  and  the  defendant,  the  court  re- 
fused to  grant  a  new  trial  on  the  ground  of  excessive  damages,  hut  granted 
one  on  the  ground  of  newly  di^overed  evidence. — Smith  v.  Marsttn^  15 
Wmddl,  270. 

A  new  trial  will  not  he  ^ranted  for  the  excessivcness  of  the  damages, 
where  a  jury  gave  $  150,  although  property  was  sold  only  to  the  amount 
of  $35,  in  a  case  of  distress  for  rent,  where  the  affidavit  was  not  conform- 
ahle  to  the  statute.-^— ^argttts^e  v.  Ormston^  15  Wendell,  368. 

The  court  will  not  he  disposed  to  interfere  with  the  finding  of  the 
jury  on  the  ground  of  high  damages,  where  a  wanton  aggravated  trespass 
has  heen  committed  on  me  property  of  the  plaintifif.-  -Mathews  v.  nest^  2 
JfottSi'  McCori,  267. 

In  an  action  for  the  plaintiff,  a  hale  young  man,  in  the  hloom  of  life, 
for  an  assault  hy  Neilly  Ryan,  an  old  hody  of  upwards  of  fifty  years,  the 
jury  gave  a  verdict  for  the  plaintiff  for  $275.  The  court  refused  to  grant 
a  new  trial  on  the  ground  of  excessive  damages — Scott  v.  Ryan  andwife^ 
2  Tred.  Const.  Rep.,  500. 

14.  What  is  the  rdo  for  setting  aside  a  verdict,  for  smallness  of  dam- 
ages 1 

It  is  a  maxim  of  law,  not  to  do  it,  nor  will  the  court  depart  from  it, 
unless  very  peculiar  circumstances  indeed  appear  to  justify  it. — Rovrke 
V.  Bidow,  1  Bat/*s  Hep.,  49.  Taunton  Manttf.  Co.  v.  Smith,  9  Ptdfc.,  11. 
Bacot  V.  Keith,  2  Bay^s  Rep.,  466.     Ford  v.  Goodwin,  13  Mass.  Rep.,  187, 

The  defendant  shot  the  plaintiff's  slave,  while  he  was  stealing  pots* 
toes  from  the  hank  at  night,  and  killed  him.  In  an  action  for  trespass,  the 
court  held  the  defendant  liahle  for  the  value  of  the  negro,  and  the  jury 
having  found  hut  one  dollar,  granted  a  new  trial. — Richardson  v.  Dukes,  4 
McCard^s  Rep.,  156. 

Where  the  jury^  in  an  outrageous  assault,  gave  only  one  dollar  dam- 
ages, the  court  ordered  a  new  trial  without  costs. — Bacotv.Keith,2Bay*s 
Rep,,  466. 

Damages  heing  small,  is  not  a  ground  for  a  new  tml^Hayward  ▼. 
Kewton,  2  Stra.,  940.  Unless  there  has  heen  some  mistake  in  point  of 
law. — Markham  v.  Middleton,  2  Strange,  1259.    Or  where  the  jury  mistake 


ihe  hw.-— 5»<fl  T.  TfimUtj  1  Sirang€j  64ft.    A  trick,  o?  unfair  practice,  is 
i  ground  for  a  new  trial.    Rex  ▼•  £ear,  2  Salk.^  646. 

15.  What  18  the  rule  as  to  the  authority  of  a  court  of  equity  to  grant  a 
new  trial  at  lawl 

That  upon  a  sufficient  case  made  <>ut,  a  court  of  equity  may  grant  a 
new  trial  at  law. — Lawlesa  ▼.  Rassy  3  Bibb.y  486.  Rots  v.  Pynes^  3  CalPs 
Rtp.,b6S.  Wagoner  V.  McKinney^  I  ^.K.MarsLyiSl.  Daniel  v.  Daniel^ 
2  J.  J.  Manh,^  52. 

The  jurisdiction  of  the  court  is  now  rarely  exercised  in  cases 'of  new 
trials,  and  never  except  in  a  very  clear  case  of  fraud  or  injustice,  or  upon 
newly  discovered  evidence,  which  could  not  possibly  have  been  produced 
on  the  first  trial. — Floyd  v.  Jayne,  6  Johns,  Rep,j  479.  Jipthorp  v.  Com* 
stocky  2  Paige,  482.  Smith  v.  Lowrey^  1  Johns-  Ch.  Rep.,  320.  Bishop  v. 
Dimcon,  3  Dana,  15.  Banet  v.  Belshe,  4  Bibb.^  349.  Sheppard  v.  Mclntire^ 
5  Banoy  576.  Barrow  v.  Page,  5  Haytoood,  97.  Baldwin  v.  Jforion^  2  Conn. 
iZ«p^  161.  Pegram  v.  Xing,  2  Hawks,  605.  Groa  er  a/,  v.  Carr,  6  Gi//  i- 
Mfw.,  309.  Aenr  v.  O'HarOy  7  Gt7/  *  JoAn*.,  212.  Singleton's  Will^S 
Dana,  349.     ^t»A  v.  Craig,  4  ^i66.,  168. 

After  a  trial  at  law,  a  court  of  equity  will  not  grant  a  new  trial  merely 
because  injustice  has  been  done  ;  but  the  party  applying  must  show  that 
he  has  done  everything  that  could  reasonably  be  expected  from  him,  to 
obtain  relief  at  law. — Faulkner  v.  Harwood,  4  Randolph,  125.  Roots  v. 
j^roiofi,  1  Bibb,,  354.  Gales  v.  Shipp,  2  Bibb,,  241.  Sheppard  v.  McInHre^ 
5  Dana,  576.     Bush  v.  Craig,  4  Bibb.,  168. 

Wliere  an  appeal  bond  is  defective,  occasioned  by  the  act  of  the  clerk 
taking  it,  and  the  supreme  court,  for  that  reason,  quash  the  appeal,  upon 
ihowing  probable  ground  that  the  applicant  had  merits  at  law,  equity  will 
interfere  and  grant  a  new  trial. — Oliver  v.  Pray,  4  Hammond,  190. 

After  a  verdict  Ai.  judgment  at  law,  equity  will  not  grant  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  unless  the  applicant  has  used 
proper  dUigence  to  procure  such  evidence  before  the  trial  at  law,  or  the 
case  is  involve^  in  great  doubt  and  obscurity. — Arthur  v.  Chavis,  1  Johns* 
Ch.  Rep.,  142. 

Surprise  is  sometimes  a  ground  upon  which  equity  will  grant  a  new 
trial,  but  never  in  a  case  where  relief  might  have  been  had  at  law. — Har* 
rison  v.  Harrison,  1  Litt,,  140.     Veech  v.  Pennebaker,  2  Bibb,,  326. 

Equity  will  not  grant  a  new  trial  at  law,  on  the  ground  of  newly  dis- 
covered testimony,  unless  it  be  such  as  would  have  produced  a  different 
result  on  the  former  trial ;  nor  when  it  goes  only  to  impeach  the  testi- 
mony of  the  other  party's  witnesses. — J9ane^  v.  Beishe,  4  Bibb,,  349. 
Yaneyy. ^Downer,  5  Litt,  Rep,,  9.  Smith  v,  Lowrey,  1  Johns,  Ch,  /?ep., 
i79.  Barrow  v.  Jones,  1  J,  J,  Marsh,,  470.  Mullock  v.  Mullock,  1  Ed* 
vtards'  Rep,,  14. 

Where  an  issue  is  directed  out  of  chancery,  to  be  tried  at  law,  such 
tisue  is  to  inform  the  conscience  of  the  chancellor,  and  an  application  fot 
i  new  trial  must  be  made  to  him. — Apthorp  v.  Comstock,  2  Paige^  482. 
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16.  Whftt  18  tke  rule'  jfer  gmutling  a  imw  Vtm\  in  a  ^i  <di»  action  t 

__-  • 

That  it  will  not  be  granted,  except  on  the  application  of  the  defend* 

ant. — Steel  qui  tarn  v.  RoacA^  1  Bay^s  Rep.^  63. 

A  new  trial  wiH  not  be  granted  on  motion  of  a  defencbtnt  convicted 
in  a  criminal  case,  on  the  ground  that  a  co-defendant,  tried  at  tke  aame 
time  and  acquitted,  was  a  material  witness  for  the  defendant. — The  People 
V.  Vermilyea^  7  Coioen,  369. 

A  new  trial  was  refused  in  a  criminal  case,  where  the  complaint  was^ 
that  the  judge,  althoogh  reqnested,  declined  to  charge  the  jury,  there 
being  no  dispute  as  to  the  law  of  the  case ;  the  trial  closing  so  late  on 
Saturday  night,  that  had  the  jury  been  charged,  they  must  either  have 
been  dismissed  or  kept  over  the  Sabbath  \  and  the  verdict  being  fully  anp* 
ported  by  the  evidence. — People  v.  Gray^  5  Wendell^  289. 

17*  What  is  the  rule  for  grantiag  new  trial  on  the  motion  of  the  proae- 
cution,  in  criminal  cases  1 

The  general  rule  is,  that,  for  offences  greater  than  a  misdemeanor,  a 
new  trial  cannot  be  granted,  whether  the  accused  be  convicted  or  acquit- 
ted.— The  People  v.  Cotnstocky  8  Wendell^  549. 

After  an  acquittal  of  a  defendant,  in  a  state  prosecution,  a  new  trial 
cannot  be  granted. — State  v.  Taylor^  1  Hawks^  Rep,^  462.  State  v.  Martin^ 
3  Hawks'^  Rep.^  381.     Commonwealth  v.  Green^  17  Mass,  Rep.^  515. 

In  England,  a  new  trial  will  only  be  granted  in  cases  of  misdemeanor. 
— Rex  Y.Mawleyy  6  Dum,  Sf  East,  619.  Rex.Y.  Waddington^  1  JEkist^ 
143. 

But  in  no  case  will  a  new  trial  be  granted,  where  the  defendant  baa 
been  acquitted.— jRea?  v.  Pread^  4  Burr^  2267.  Rex  v.  Teai^  1 1  Eaat^  dOJ. 
Rex  V.  Mann^  4  Maule  Sc  Selw.^  337.  State  v.  Wright^  2  Tread.  Const. 
Rep.,  517.  Stale  v.  De  Hart^  2  Halst.  Rep.^  172.  State  v.  Reily^  2  JVotf  4" 
McCord,  13.  # 

This  rule  applies  to  all  cases  upon  penal  statutes,  and  upon  indict- 
ments and  informations  for  misdemeanors,  as  well  as  for  felonies.— S/a/e 
V.  Wright^  2  Tread.  Const.  Rep,^  5 17.  State-  v.  Bowen^  4  McConPs 
Rep.,  254. 

No  case  can  be  found  where  a  new  trial  has  been  granted  after  an 
acquittal,  unless  where  it  has  been  effected  by  the  fraud  or  artifice  of  the 
accused. — State  v.  Edwards,  2  Jfott  Sr  McCord,  441. 

A  conviction*  of  larceny  on  the  oath  of  one  witness  only,  and  the 
testimony  shaken  by  circumstances,  set  aside  and  a  new  trial  granted.— 
State  V.  Wood,  1  Mills'  Const.  Rep.^  29. 

Where  a  person  was  indicted  for  horse-stealing,  and  the  jury  found  a 
verdict,  "  guilty  of  petty  larceny,"  the  court  held,  that  judgment  could  not 
be  pronounced  on  the  prisoner,  and  ordered  him  back  for  iii2A.-^--State  r 
Spurgin,  1  McCord^s  Rep.,  252.    State  v.  Larumbo,  Harp.  Rep.^  183. 

18.  What  is  the  difference  between  a  new  trial  and  a  venire  de  nin>o  ? 
A  venire  faeiae  de  novo^  and  a  new  trial,  are  very  difierent  things 
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(hoagh  alike  in  some  points ;  they  agree  in  this,  that  a  new  trial  take» 
place  in  both,  and  that  the  court  may  or  may  not  ^rant  either ;  they  differ 
in  this,  that  the  ventre  facias  is  the  ancient  proceeding  of  the  common  law, 
the  new  trial  a  modem  invention  to  mitigate  the  severity  of  proceeding 
by  attaint.  New  trials  are  generally  granted  where  a  general  verdict  is 
foond ;  a  venire  de  novo^  upon  a  special  verdict.  The  most  material  dif- 
ference between  them  is  this,  that  a  venire  must  be  granted  upon  matter 
appearing  upon  the  record  ^  but  a  new  trial  may  be  granted  upon  things 
oat  of  it,  as  if  the  verdict  be  contrary  to  the  evidencoi  or  the  judge  has 
given  wrong  in«truction.  But  a  venire  can  only  be  granted  in  one  of  two 
eases :  1.  If  it  appear  upon  the  faoe  of  the  verdict,  that  it  is  so  imperfect 
that  no  judgment  can  be  given  upon  it ;  2.  Where  it  appears  that  the  jury 
OQght  to  have  found  the  facts  differently. — Wiiham  ▼•  Lewis^  1  Will.  Rep,y 
54.  Brawn  v.  Rahtmy  4  Rand.^  504.  State  v.  Miller^  1  Dev.  4r  Bai^  500* 
Siaie  V.  Benton^  2  Dev.  4*  Sai^j  196. 


NUISANCE. 

1.  What  is  understood  in  law  to  be  a  nuisance  t 

Anything  tba^  worketh  hurt,  inconvenience  or,  damage«-^3  Black 
Com^  216. 

2.  Into  what  kind^  are  nuisances  distinguished  1 

Into  public  or  common,  and  private  nuisances. 

A  public  or  common  nuisance  is  sach  an-  inconvenience  or  trouble* 
some  offence,  as  annoys  the  whole  community  in  general,  and  not  merely 
some  paaticular  person. — 1  Hawkj  P.  C,  197.  4  Bloc,  Cam*^  166.  S 
ChiUfe  Crim.  Lata,  607. 

A  private  nuisanse  is  anything  done  to  the  hurt  or  annoyance  of  the 
lands,  tenements  ot  hereditaments,  of  anotfaer.-^3  Bloc*,  Com.^  215. 
French  Law,  188.     9  Co.,  58. 

If  a  man  builds  a  house  so  close  to  mine,  that  his  roof  overhangs  my 
roof,  and  throws  his  water  off  his  roof  on  to  mine,  this  is  a  nuisance* 
Likewise  to  erect  a  house  or  other  building  so  near  mine. as  to  obstruct 
mv  ancient  lights,  is  a  nuisance*  Also  if  a  person  keeps  his  hogs  or 
other  noisome  animals,  so  near  the  house  of  anotb^,  that  the  stench  of 
them  ineommocles  and  makes  the  air  unwholesome,  this  is  an  injurious 
naisanee,  as  it  tends  to  deprive  him  of  the  use  and  beneiit  of  his  house. 

A  like  injury  is^  if  one's  neighbor  sets  up  an  ofiensive  trade,  as  a 
tanner's,  a  tauow-Ksfaandler's,  or  the  like  \  for  though  these  are  lawful 
trades,  yet  they  should  be  exercised  in  remote  places.*— d  BlaCk  Com,^  115* 
Cr999  V.  Lew%»y  2  Sa^n.  St  Cf «9to.,  186.  4  Daw.  4*  J^y.,  234;  Coiterelt 
V.  Qriffiihs,  4  Eep.  Rep.j  69.  Chandler  r.  TAosi^^on,  3  Gampb.  Rep^  80» 
Winter  v.  Breckwell,  8  Bases  Rep^  3084  Back  v.  Stacy^  2  Con  4*  Payne^ 
I6Sj  CompUm  v.  kiohaTd$^  t  Price  Rep,^  <27.  Rivieri  ▼.  Btnoer,  1  Ry. 
t^MMy,U.  Lawrence  r.Obee,  3  Campb.,^H.  1  J|ttf r.,  337.  2  Strange^ 
1167.      Georgetown  r.  Tdf^oTj  2  Bay^s  Rep^  282.     State  ▼•  Pitm,  4 
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McCortPs  Rep.,  472.  Miller  v.  Truekart,  4  Leigh.  Rep.,  569.  Tnuteee 
T.  Ctnoefiy  4  Paige,  510.  Lasala  v.  Holbrook,  4  Paige,  169.  ffoy^  ▼.  Mayors 
3  Patge,  213.  SeiTM  v.  Upham,  13  PicA:.  i2«p.,  169.  Peop/e  v.  Fan  Rensse- 
laer el  al.,  15  Wendell,  113.  Comin.  v.  Newbury  Port  Bridge,  9  Ptc^.,  142. 
Hoy  v.  Sterrett,  2  ^a««'  i2ep.,  331. 

Ab  to  incorporeal  hereditaments,  the  law  carries  with  the  same 
equity.  If  I  have  a  way  annexed  to  my  estate,  over  another's  land,  and 
he  obstructs  me  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting 
logs  across  it,  or  ploughing  over  it,  it  is  a  nuisance. 

Also,  if  I  am  entitled  to  hold  a  fair  or  market,  and  another  person 
sets  up  a  fair  or  market  so  near  mine  that  he  does  me  a  prejudice,  it  is  a 
nuisance  to  the  freehold  which  I  have  in  my  fair  or  market. 

If  a  ferry  is  erected  on  a  river  so  near  another  ancient  ferry,  as  to 
draw  away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one. — 3 
Black.  Comm.,  219.  Saunders  v.  JWiomon,  1  Bam.  Sc  Md.^  258.  Wright 
V.  Williams,  1  Meeson  4r  Welsby,  77.  Bright  v.  Walker,  1  Crom.  Mee. 
4r  Ros.,  211.  Griffiths  v.  Matthews,  5  Dum.  4*  East,  296.  Morgan  t. 
Curtiss,  3  Mun.  Hr  Ry.,  389.  Byerly  v.  Windus,  5  Bam.  Sf  Cres.,  1. 
Mainwaring  v.  Giles,  5  JSam.  4r  •did.,  356.  Price  v.  LitUewood,  3  Camp., 
288.  Harris  v.  Drewe,  2  Bam.  4'  JSdolph.,  164.  Jlruson  v.  Wiley,  10 
Pick.  Rep.,  310.  Commonwealth  v .  Jlhurgee,  1  Wharton,  469.  Mifls  r. 
Halls,  9  Wendell,  316.  Canham  v.  Fisk,  2  Tyr.  Rep.,  155.  Thomas  v. 
Thomas,  5  Tyr.  Rep.,  804.  2  Crom.  Met.  Sf  R09.,  34.  Baptist  Church 
V.  Witherdl,  3  Pfltg«,  296.  PtsAer  v.  G/<wer,  4  JV.  /famp.  JRep.,  180 
Hathom  v.  Stinson,  1  Patr/l  *i?ep.,  224.  Simpson  v.  Seavey,  8  Greenl 
Rep.,  138.  i^A)ry  v.  Hammond,  4  OAto  /S^.,  376.  CosiinontoeaiIrA  ▼ 
Stevens,  10  Ptc^.  /^€p.,  247.  ^oioe//  v.  McCoy,  3  iZaic/e,  256.  J^c^g  v. 
Zanesville  Co.,  5  OAto  JSep.,  421.  Meeker  v.  Fan  Rensselaer,  15  Wewlell^ 
397.  Barter  v.  Commonwealth,  3  Penii.  JRep.,  257.  Rogers  v.  i^cgert,  14 
PtcA;.  i2ep.,  131.  Fan  FFormcr  v.  TAe  Jifayor  of  Albany,  18  Wendell^  169« 
Cory  V.  Brooks,  1  £ri//'«  jRep.,  365.  ^ 

It  would  be  an  endless  task  to  emimerate  the  instances  of  nuisaacei 
for  which  an  action  may  be  maintained. 

The  principle  upon  which  the  law  proceeds,  is,  sic  utere  iUo^  ut  non 
Imdas  alienum. — 9  Rep.,  59. 

An  action  cannot  be  maintained  for  a  thing  done  merely  to  the  incon- 
▼enience  of  another.  The  building  a  wall  which  merely  interrupts  the 
prospect  of  another,  jfvithout  obstructing  the  light,  is  not  actionable.  So 
the  opening  of  a  window,  whereby  the  privacy  of  a  neighbor  is  disturbed, 
is  not  actionable. — Martin  v.  Jfutkin,  2  P.  Will.^  268.  Com.  Dig.  Action 
on  the  case,  nuisance,  C. 

The  erection  of  a  mill  above  another  miD,  whereby  the  owner  of  the 
lower  mill  is  obliged  to  extend  his  dam,  and  is  subjected  to  inconvenience 
in  floating  timber  to  his  mill,  but  which  does  not  afiect  his  supply  of  water, 
is  not  actionable. — Palmer  v.  Mulligan,  2  Caznes*  Rep.,  307.  Sackrider  t. 
Beers,  10  JoAn^.  Rep.,  321.    Siiles  v.  Hooker,  7  Pick.  Rep.,  266. 

The  erection  of  anything  vt  the  upper  part  of  a  stream  of  water, 
which  poisons,  corrupts,  or  renders  it  offensive  or  unwholesome,  is  actiott- 
abU)  as  a  tan-yard. — Howell  r.  McCoy,  3  Rawlins  Rep.^  256» 


A  dam  erected  across  a  navip;ab1e  tftreanr.,  under  a  statute  imposingf 
certain  conditions,  is  a  nuisance,  if  they  are  not  complied  xnth^^aogg  t. 
Zanestnlle  Co.^  5  Ohio  Rev.j  42 1. 

The  erection  of  a  huiidingf  on  a  public  square,  in  a  town  or  city,  is  a 
naisani^e  which  may  be  abated  by  the  party  aggrieved,  if  done  peaceably 
and  without  riot. — Rany  v.  Shonebergery  2  Watts^  23. 

So  also  of  a  floating  store  boat,  moored  in  a  harbor,  and  the  corpora- 
tion  is  the  aggrieved  party. — Hart  v.  Mayor^  9  Wendell j  571.  3  Ptnge^ 
213.     Gates  v.  Blincoty  2  Dam,  158. 

Chancery  will  restrain  the  erection  of  a  nuisance  on  a  public  squure. 
^Trudees  VyCowen,  ^  Paige,  610. 

It  is  not  only  the  right,  but  the  duty,  of  every  corporation  to  remove 
erery  nuisance  that  may  endanger  the  health  of  the  citizens,  and  their, 
decision  is  conclusive,  unless  they  transcend  their  charter,  or  violate  the 
constitution. — Baker  v.  Boston,  12  Pick.  Rep,,  184. 

3.  What  is  the  proper  remedy  for  obstructing  a  highway  ? 

By  an  indictment* — Commiss.  of  C^wrgetown  v.  Taylor^  2  Bay*s  Rep»^ 
282.     Cary  v.  Brooks,  1  HilPs  Rep.,  365. 

A  building  erected  within  the  limits  of  a  public  highway,  cannot  be 
•bated  by 'individuals  as  a  nuisance,  unless  it  actually  obstruct  the  passage* 
— Hopkins  v.  Crombie,  4  JV.  Hamp.  Rep.,  520. 

Poblie  nuisances  may  be  abated  by  the  mere  act  of  an  individual.— 
Wetmore  v.  Tracy,  14  Wendell,  250. 

It  is  a  nuisance  to  overflow  a  public  highway,  in  actual  use,  by  the 
erection  of  a  dam,  although  erected  under  the  statute  regulating  mills.— 
Commonwealth  v.  Stevens,  10  Nek.,  247. 

An  action  lies  for  the  erection  of  a  mill-dam  which  affects  the  health 
of  the  plaintiff  and  his  family,  by  overflowing  the  adjacent  lands  and  ren« 
dering  the  air  impure  and  unhealthy. — Story  v.  Hammond,  4  Ohio  Rep.^ 
376/  Nor  is  it  any  defence  that  it  is  a  public  nuisance. — Simpson  t. 
Seavy,  8  Greenl.  i2ep.,  138. 

A  dwelling-house  cut  up  into  small  apartments,  inhabited  by  a  crowd 
of  poor  people  in  a  filthy  condition,  and  calculated  to  breed  disease,  is  a 
rabJic  nuisance,  and  may  be  abated  by  individuals  residing  in  the  neigh- 
oorhood,  by  tearing  it  down,  especially  during  the  prevalence  of  a  disease 
like  the  Asiatic  cholera. — Meeker  v.  Van  Rensselaer,  15  Wendell,  397. 

Every  individual  who  suffers  actual  damage,  whether  direct  or  con- 
aeqnentialy  from  a  common  nuisance,  may  maintain  an  action  for  his  own 
particular  injury,  although  there  may  be  many  others  equi^ly  damnified. 
-^Lansing  v.  Smith,  4  Wendell,  9. 

An  individual  has  not  a  right,  upon  his  own  mere  motion,  to  abate  as 
A  oaisance  a  few  loads  of  ashes  laid  in  the  highway,  near  his  dwelling*— 
Rogers  V.  Rogers,  14  Wendell,  131. 


4.  What  is  the  rule  as  to  liability  of  corporations  for  committing 
usances  1 

An  indictment  lies  against  a  corporation,  for  neglecting  to  do  what 
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tbe  common  good  requires ;  as  where  the  corposation  pt  a  eity  have  power 
to  direct  the  excavating,  deepening  or  cleansing  of  a  basin  connected  with 
a  river,  and  neglect  to  take  the  necessary  measures  in  that  respect  after 
anoh  basin  becomes  foul  by  the  aggregation  of  mud  and  other  substances, 
so  that  the  water  is  corrupted  and  the  air  infected  by  noisome  and  un« 
wholesome  slenches,  and  thus  a  nuisance  created.-^  JAe  People  v.  The 
Corporation  of  Albany ^  11  Wendell^  537. 

Where  there  is  a  direct  special  damage,  an  action  on  the  case  lies 
for  not  repairing,  as  well  as  for  a  nuisance  in  a  highway,  if  any  individual 
b  UaUe  to  repair ;  but  otbei^wise  where  the  county  or  parish  is  to  repair 
the  high  way  .T-i^o^e  v*  Miles^  4>  Jilaule  ^  Selw.y  101.  Russell  v.  Men  of 
Devon,  2  Dum.  Sr  East.,  671, 

Where  one  Erected  a  dam  across  a  navigable  river,  so  that  the  plain* 
tiff's  raft  of  timber  was  stopped  from  going  down,  it  was  holden  that  ao 
action  would  lie ;  the  river  being  a  highway,  and  the  stopping  the  raft  a 
wpecial  damage. — Hughs  v.  Heiser^  1  Binn.  Rep.,  463.  Burr  v.  Stevtns,  I 
Sibb.^  393.  Harrison  v«  Sterret^  4  Har.  if  McHen^  540.  Pierce  v.  Dart 
7  Cowen,  609. 

In  an  indictment  for  erecting  and  keeping  a  house  which  is  a  nuisance 
to  the  neighborhood,  two  things  only  are  necessary  to  be  staled :  1  That 
ftom  the  natnre  of  the  establishment  it  may  be  an  annoyance ;  2.  That 
from  its  situation  it  has  fu^toaliy  become  so. — State  v.  Purse^  4  McCoriPs 
Rep.,  472. 

If  'the  nuisanee  be  to  the  damage  of  the  reversionary,  as  weU  as  the 
possessory  interest,  an  action  may  be  brought  as  well  by  the  reversioner 
as  by  the  tenant  in  possession,  and  each  will  be  entitled  to  recover  dama- 
ges commensurate  with  the  injury  which  their  respective  interests  have 
sustained. — Young  v.  Spencer,  10  Bam.  4r  Cresw*^  152»  Alston  v.  Scales^ 
9  Bingham,  3.  Shadwell  v.  Huckinson^  2  Bam.  6r  Jidolph.^  97.  Batter  y. 
Taylor,  4  Bam.  Sr  Molph.,  72.  1  JVeti.  4r  Man.^  13.  Sham  v.  Cunnusky^ 
1  Pick.  Rep.^  76.  . 

Tenants  in  eommon  may  join  in  an  action  to  recover  damages  for  a 
nuisance  which  concerns  the  tenements  which  they  hold  in  common*— 
5  Rep.y  100. 

if  one  of  two  tenants  in  common  of  a  mill,  use  it  to  the  nuisance  of 
the  plaintifi*,  the  other  is  not  liable,  if  not  actually  participating  in  th» 
wrong. — Simpson  v^  Seaty^  8  Greenl.  Rep.^  138.    Baipuon  t«  Rees^  9  Pick. 

MV',  ^28. 

'  The  action  may  be  maintained  against  the  person  who  encts  the 
nuisance,  or  his  alienee,  who  permits  the  nuisance  to  be  continued^-— 6 
Repi,  100.  Rosnell  v.  Prior ^  Salk.^  460.  Leslie  v.  Pounds^  4  Taunt.  Rtp.^ 
649.     Mston  v.  Scales^  9  Bingham^  3. 


5*  What  is  the  rule^is  to  the  evidenee  neceaaary  to  support  the  •aotioa  1 

The  plaintiff  must  be  prepared  to  prove  his  possession  of  the  land, 
kpttse,  &e.,  afiected  by.  the  naisancei  and  the  contioniinee  or  erection  of 
the  nuisance  by  the  defendant,  as  the  circumstances  of  the  case  may  re* 
qiiif;^  S^.and  also  the  iujujry  thereby  sustainod*    The  action  being.  loca.  in 
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ha  aature,  the  nuisance  must  be  prored  to  have  been  committed  in  the 
county  where  the  venue  is  laid. — Warren  r.  Webb^  1  Titunt.  Rep,^  379. 
Jeffries  v.  Duncumbty  11  East^  226.  Salmon  v.  Bensley^  1  Ry.  <$-  Moody ^ 
189. 

Notice  to  remove  a  nuisance,  left  at  the  premises,  is  evidence  against 
a  subsequent  occupier. — Liggens  v.  Inge^  7  JSinghamy6S2.  Blanchard  v. 
Bridges^  4  Adolph  Sr  Ellis,  195.  Long  v.  Long^  5  Watts*  Rep.^  102. 
(Uipkant  ▼.  Smithy  8  Penn.  Rep.y  180.  Thompson  v.  Crockery  9  Pic&.  Rep^ 
59.  McKellip  v.  Mcllhenney,  4  FTo^^s'  i2i^.,  317.  Beidltman  v.  Fou/)b,  5 
FFottt'  ii^^p.,  308.  Htpbum  v.  McDmoelly  17  Lee  ^Rawhy  383;  Haihorn 
V.  SHnson^  3  i^atr/'.  i2ep.,  183.  Stevens  v.  Morse,  5  Sfreenl.  ftep,,  26. 
iSiAerre  v.  Uodgeson^  3  Raiwle^s  Rep.^  211.  Cousin  v.  Morfon^  10  £am^  4* 
Cresvhj  731.    Hewlins  v,  Shippamy  5  ^atvu  ^  Cre^w.,  221. 

NONSUIT. 

1.  Wliat  is  a  nonsnit  1 

It  is  the  name  of  a  judgment  given  against  the  plaintiff,  when  he  is 
nnable  to  prove  his  case,  or  when  he  refuses  or  negleetii  to  proceed  to 
trial  of  a  cause  after  it  has  been  put  at  issue.  It  is  either  voluntary  or 
involuntary.  A  voluntary  nonsuit  is  an  abandonment  of  hia  cause  by  the 
plaintiff,  and  an  agreement  that  the  judmient  for  costs  be  entered  against 
him.  An  involuntary  nonsuit  takes  place  when  the  plaintiff,  on  being 
called,  when  his  case  is  before  the  court  for  trial,  oeffleetsio  appear,  or 
when  he  has  given  no  evidence  upon  which  a  jury  coiud  find  a  verdiet.-* 
Graiu  Prae.,  269.  3  CAU.  Prac.,  910.  1  Sell  PraCy  463.  iJlrch. 
PraCy  787. 

2.  What  is  the  rale  for  granting  a  nonsnit  for  failure  of  evidence  1 

The  correct  rule  is,  that  where  there  is  a  total  failure  of  evidence,  or 
only  trivial  or  slight  presamptions  to  su^qportan  action,  the  judge  ought  to 
direct  a  nonsuit ;  but  where  there  is  testimony,  though  of  a  doubtful  nature, 
or  depending  on  a  long  train  of  circumstances  or  facts,  cotitradictory  ia 
themselves,  or  which  admit  of  different  interpretations  $  in  sCicfa  case  the 
eoart  should  submit  such  matter  to  the  jury  to  deteiTnine  between  the  par- 
ties, and  not  cut  the  plaintiff  off  from  a  chance  of  justice. — Brown:  v.  Frosty 
2  B4My*s  Rtp,y  126.  Hopkma  v.  De  Graffenreidy  2Bay'e  Rep.y,  441 .  Rogers 
V.  Maddeny  2  BaUeg's  Rep.y  321;  Lipfard  v.  McCoUumy  1  HilPs  Rep^ 
81    Hatchdl  v.  0dm,  2  Deo.  Sr  Beaiiy  302. 

The  practice  of  ordering  a  nonsuit  in  intritum  tpr  defect  of  evidence, 
it  to  be  pursued  with  great  caution  |  if  Ae  plaintiff  has  any  pritnd  facie 
testimoay,  he  has  aright  to  therercfict  of  a  jury  upon  iv.^^^^gers  V.  Mad' 
den,  2  Bmley's  i2ep.,  321.  LeijtfoTdv.  McCoUom,  1  Hitrs  R^.^  82.  Spald-^ 
ing  V.  Cangdony  18  Wendell^  543.    Fort  v.  CoUinSy  21  fFehrfe;2,-109. 

A  variance  between  the  declaration  and  proof,  as  tb  the  terms  of  sale, 
is  not  a  ground  for  nonsuit,  if  the  declaration  be  amendabien — Boorman  t. 
JiHnin§9%  1'^  WendeUy^b66. 
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Where  a  plaiatiffhas  been  nonsuited  for  defect  of  proof,  the  nonsnit 
will  be  set  aside  on  payment  of  costs,  although  properly  granted  by  the 
circuit  judge.— TAe  People  v.  Barnes  et  al.^  12   Wendell^  492.     Cogswell 
▼.  Meech^  12   Wendell^    147.     Rightmyer  v.   Raymond^  11   Wendell,   51 
Forbes  v.  Luyster^  2  HalVs  Rep,^  403.    McDonough  v.  Hari  et  al,,  3  Lou 
R^.y  458.     Lindsty  t.  Jamison^  4  JiTCord^s  Rqf.<,  93. 

3.  What  is  the  rule  where  the  declaration  does  not  contain  a  sufficient 
cause  of  action  7 

The  proper  way  of  taking  advantage  of  it  is  to  demur,  or  move  in  ar- 
rest of  judgmenti  but  where  a  nonsuit  had  been  ordered  in  such  a  case,  the 
court  refused  to  set  it  aside,  on  the  ground  of  convenience,  as  it  was  clear 
the  plaintiff  could  not  support  a  judgment. — Boyd  Y.Breni^  1  Tread,  Const 
Rep,y  101.     Martin  ▼.  Mtichell  et  a?..  Harp,  Rep.^  455. 


OBLIGATIONS. 

1.  ^^at  is  an  obligation  1 

The  term  oUigation  has  two  significations.  In  its  more  extensive 
signification  it  is  synonymous  with  duty,  and  comprises  imperfect  as  well 
as  perfect  obligations. — Pothier  des  Obligations^  1.  Civil  Code  Lou^  art, 
1749. 

2.  Into  what  general  classes  are  obligations  divided  1 

Into  imperfect  obligations,  natural  obligations,  and  perfect  or  civil 
obligations. — Civil  Code  Lou,y  art,  1750. 

Those  obligations  are  called  imperfect,  for  which  we  are  accountable 


it  is  a  high  offence  \  but  it  is  an  imperfect  obligation,  as  we  are  accountable 
for  it  to  God  only :  when  the  obligation  is  discharged,  the  person  who  ia 
the  object  of  it  receives  the  alms,  not  as  a  debt,  but  as  a  benefit.  It  is  the 
same  with  the  duty  of  c^ratitude  i  he  who  has  received  a  signal  benefit,  is 
obliged  to  render  his  benefactor  all  the  services  in  his  power  when  oc- 
casion oflers  for  his  doing  so  \  and  it  is  sinful  and  dishonorable  to  neglect 
it  j  but  the  benefactor  has  no  right  to  claim  such  services  ]  and  when  they 
are  rendered,  he  receives  them  in  his  turn  as  a  benefit.  If  my  bene- 
factor had  a  right  to  demand  that  I  should  render,  upon  the  like  occasion, 
the  same  service  which  he  has  rendered  me,  the  assistance  I  received 
would  be  no  longer  a  benefit  but  a  bargain,  and  the  service  which  I  ren- 
der in  return  would  no  longer  be  entitled  to  the  name  of  gratitude,  the 
essence  of  which  consists  in  its  being  voluntary. — Poth,  des  Obl,y  Jfo,  1. 

A  natural  obligation  is  one  which  cannot  be  enforced  by  action,  but 
which  is  binding  oi^  the  party  who  makes  it,  in  conscience  and  natural 
justice. 

A  civil  obligation  is  a  legal  tie  which  gives  the  party  with  whom  it  is 
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contracted,  the  right  of  enforcing  it8  performance  by  hw. — Civil  Coi% 
Lou,f  art*  1750. 

Obligaiio  est  juris  vinculum^  quo  Tucessiicue  cistringimur  alicujus  rei 
iolvenda  secundum  nostrcs  civitaiis  jura, — Inst.  Jusi,^  lib,  3,  tit,  14. 

The  term  obligation^  in  a  more  proper  and  confined  sense,  comprises 
only  perfect  obligations,  which  are  also  called  personal  engagements,  and 
which  give  the  person  with  whom  they  are  contracted,  a  right  to  demand 
their  performance. — Poth.  des  Obl,y  1. 

3.  What  are  essential  requisites  to  an  obligation  1 

1.  There  must  be  a  cause  from  which  the  obligation  proceeds. 

2.  Persons  between  whom  it  is  contracted. 

3.  Something  which  is  the  object  of  it. 

The  causes  of  obligations  are :  1.  Contracts.  2.  Quasi  contracts^ 
or  engagements  in  the  nature  of  contracts.  3.  Injuries.  4.  Quasi  injuries, 
or  acts  m  the  nature  of  injuries.  5.  Sometimes  the  mere  authority  of 
the  law,  or  the  mere  force* of  natural  equity. — Pothier  des  Cbl.y  Jfo.  2. 

4.  What  may  \^e  the  object  or  matter  of  an  obligation  % 

The  object  of  an  obligation  may  be  either  a  thing,  in  the  proper  and 
confined  signification  of  the  term,  which  the  debtor  obliges  himself  to  give, 
or  an  act  which  the  debtor  obliges  himself  to  do  or  not  to  do.  The  mere 
use  or  possession  of  a  thing  may  also  be  the  object  of  an  obligation.  For 
instance,  when  a  man  hires  anvthing,  it  is  the  use  of  the  thing  rather  than 
the  thing  itself  which  is  the  object  of  the  obligation. 

When  a  person  engages  to  gpive  me  anything,  by  way  of  pledge,  the 
object  of  the  obligation  is  the  possession  of  the  thing  rather  than  the  thing 
itself. — Pothier  des  ObligatioTiSy  JVb.  129.    Inst,  Jus.^  lib,  3,  tit,  16,  seci. 

All  things  which  are  in  commerce  may  be  the  object  of  an  obligation. 
^nst,  Jus,^  lib,  3,  tit,  20,  sec,  2. 

Not  only  a  certain  determinate  subject,  as  a  particular  house,  but  also 
•ometimes  indeterminate,  may  be  the  object  of  an  obligation. 

It  is  necessary,  however,  that  it  should  have  inits  indetermination,  a 
certain  moral  consideration,  oportet  genus  quod  debetur  habeat  certamfini* 
tionemy  as  a  promise  of  a  horse,  a  cow,  a  hat  in  general ;  but  if  the  inde- 
termination is  such  as  to  reduce  the  thing  to  almost  nothing,  there  will  be 
no  obligation,  for  want  of  something  to  form  the  object  and  matter  of  it, 
because,  morally  speaking,  almost  nothing  is  regarded  as  nothing,  e,  g, 
money,  corn,  wine,  without  the  quantity  being  determined,  or  determina- 
ble, cannot  be  the  object  of  an  obligation,  because  it  may  be  reduced  to 
almost  nothing,  as  a  farthing,  a  grain  of  corn,  a  drop  of  wine. 

It  in  not,  however,  necessary  that  the  quantity  which  forms  the  obli- 
gation should  be  actually  determined  when  the  obligation  is  contracted, 
provided  it  be  determinable. 

Things  which  are  not  yet  in  existence,  but  which  are  expected  to 
exist  hereafter,  may  be  the  object  of  ah  obligation.  The  obligation  most, 
however,  depend  upon  the  condition  of  their  future  existence. 

Even  things  which  do  not  ociong  to  the  debtor  huX  to  another  peraoBi 
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may  bd  the  object  of  an  oUigntion,  as  he  ia  thereby  ebliged  to  purchase  or 
otherwise  procure  them,  in  order  to  fulfil  his  engagement ,  and -if  the  real 
owner  will  not  part  with  them,  the  debtor  cannot  insist  that  he  is  dis- 
charged from  his  obligation,  under  the  pretext  that  no  man  can  be  obliged 
to  perform  an  impossilnlity.  For  this  excuse  is  only  valid  in  case  of  an 
absolute  impossibility ;  but  where  the  thin^  is  possible  in  itself,  the  obli 
^tion  subsists,  notwithstanding  it  is  beyond  the  means  of  the  person  who 
is  obliged  to  accomplish  it ;  and  he  is  liable  for  the  damages  resulting 
from  the  non-performance  of  his  agreement. 

An  obligation  cannot  be  contracted  towards  a  person  incapable  of  en- 
joying it,  as  a  servitude  on  my  land  to  a  person  not  the  owner  of  the  ad- 
joining land. 

But  it  is  not  necessary  that  the  obligor  should  be  capable  of  holding 
or  enjoying  the  thing  promised,  provided  the  obligee  is  capable  of  receiv- 
ing iU—PotL  des  ObL,  132,  145. 

For  an  act  to  be  the  object  of  an  obligation,  it  is  necessary  tha(  it 
should  be  possible,  for  imfpossibilium  nulla  obligatio  est. 

An  act  contrary  to  law  or  good  manners,  is  regarded  as  an  impossi- 
bility, and  cannot  be  the  object  of  an  obligation. 

For  an  act  to  be  the  object  of  an  obligation,  it  must  be  something  de* 
terminate,  therefor^  the  2d  law,  ff.,  sec.  5,  de  eo  quod  certo  loco^  decides, 
that  if  a  person  promises  another  to  build  a  house,  without  saying  where, 
he  does  not  contract  any  obligation. 

The  party  in  whose  favor  the  obligation  is  contracted,  ought  to  have 
an  appreciable  interest  in  the  act  being  done.  An  obligation  being  a  legal 
tie,  there  can  be  no  obligation  if  the  person  promising  may  violate  his 
promise  with  impunity  ;  and  it  is  evident  that  he  may  do  so  when  the 
other  party  has  no  appreciable  interest  in  the  performance  o  rnon-perform- 
aace  of  it,  for  there  cannot  arise  any  damages. 

But  though  ah  act,  in  which  the  person  to  whom  the  promise  is  made 
has  no  interest,  cannot  be  the  object  of  an  obligation,  it  may  be  the  condi- 
tion of  one. 

Upon  this  principle  it  was  ruled  that  a  promise  from  a  nephew  to  his 
uncle  to  desist  from  play,  under  the  penalty  of  three  hundrea  livres,  was 
valid,  and  induced  an  obligation  to  pay  the  money,  in  case  he  failed  in  his 
promise. — Poth.  des  Obi..,  rfo.  136, 139. 

9.  What  are  the  rules  deduced  in  the  civil  lavfr  for  the  interpretation  of 
obligations  1 

1.  The  agreement  in  the  contract  is  the  law  of  it. — Big*',  M*  16,  Hi. 
3,  /.  1,  sec.  6. 

2.  The  begmning  and  consideration  of  every  contract  is  to  he  con- 
sidered.— Dig.^  lib.  17,  tii,  t,  /.  8.  Hoc  observeAUur  quod  in4Ho  conneniu 
— Dig,^  lib,  50,  tii,  17,  /.  23.  Cujusque  rei  poiissiwia  pare  pfincvpium  etr. 
^IHg.,m.  l,tit.%Ll. 

3.  If- the  sense  of  the  contract  is  obscure,  that  sense  must  be  followed 
which  is  most  likely  and  probable,  or  most  according  to  eomm^ipraetiee 
— dA^^  iik.  $0,  iU.  17,  /.  1 14. 
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4.  In  doQolful  cases  the  mildest  interpretation  is  safest. — Semper  m 
diHiis  benigniora  prcsferenda. — I>tg»y  lib,  50,  iit.  17,  /.  56.  Dig,,  lib.  50,  tit- 
17,  /.  192.  Semper  in  obscuris  quod  minimum  est  sequimur.^^Dig.,,  lib.  53, 
tit.  17,  /.  9.  Eligcnduifi  est  quod  minimum  habet  iniquitatis.^-'Big.j  lib. 
50,  tit.  17,  /.  200. 

5.  All  parts  of  the  contract  ought  to  be  explained,  one  by  the  others 
and  regard  ought  to  be  had  to  the  preamble  of  lU-^Digest^  lib.  45,  tit.  1, 
/.  134. 

6.  If  the  intention  of  the  parties  evidently  appear,  the  intention  ought 
to  be  foHowed  rather  than  the  words  or  literal  sense  ;  and  sometimes  re» 

rrd  onght  to  be  had  to  the  custom  of  the  country. — I^ig»j  /i6*  50,  tit.  17, 
96.    Dig.,  lib.  50,  tit.  16,  /.  219.    Dig.^  lib.  50,  tit.  17,  /.  32. 

7.  If  the  terms  of  the  contract  are  eq^uivocal,  that  meaning  ought  to 
be  followed  which  relates  to  the  subjeot  of  the  agrf>ement. — Dig*^  lib.  50, 
tii.  17,  i:  67.    Dig.,  lib,  41,  tit.  1,  /.  80. 

Interpretation  ought  to  be  in  favor  of  him  who  is  obliged  by  the  cove- 
nant. For  it  may  be  presumed  that  he,  who  is  obliged,  designed  to  pex!r 
form  the  least.  And  it  was  the  other's  fault  thathe  did  not  express  him- 
self in  better  terms.— Dige^,  /«6.  45,  iit.l,  I.  30.    Digest,  lib.  %  I.  39. 

8.  If  an  agreement  is  in  the  disjunctive,  he  that  is  bound  hath  hit 
election. — Dig,,  lib.  50,  Ht,  17,  /.  110. 

9.  Sometimes  conjunctive  words  ave  to  be  taken  in  the  disjunctive, 
where  the  sense  leads  to  it. — Dig.ylib.  50,  tit,  16,  /.  21** 

10.  Those  expressions  which  cannot  be  understood  in  any  sense 
ought  to  be  rejected,  as  if  they  had  never  been  written. — Dig,,  lib.  50,  tit. 
17, 1.  73. 

11.  Superfluous  words  do  not  make  a  writii^  void.<-^i>tg.,  lib.  50,  tit. 
17,  /.  94.    D^.,  lib.  50,  tii.  1%  I.  81. 

12.  Express  words  sometimes  are  prejudicial,  which  if  omitted  had 
done  no  harm. — Dig.,  lib.  50,  tii.  17,  /.  195. 

13.  If  the  error  of  the  notary  in  writing,  is  apparent,  the  contract 
ought  to  be  supported. — Dig.,  lib.  50,  tit.  17,  /,  92. 

14. .  In  all  contracts,  where  no  day  of  performance  is  added,  the  per* 
formance  ought  to  be  presently. — Dig,,  lib.  50,  tii.  17, 1,  14.    . 

15.  He  that  is  to  pay  or  deliver,  is  in  no  delay,  until  after  the  last 
moment  of  the  day  appointed. — Inst.  Just.,  lib.  3,  tit.  16,  sec.  2. 

16.  A  time  is  fixed  for  the  sake  of  him  that  is  to  be  obliged. — Dig.^ 
lib.  50,  Ht.  17,  /.  17. 

17.  No  one  ought  to  be  liable  for  inevitable  accidents,  unless  he  cove- 
nanted to  stand  to  them. — Dig.,  lib.  50,  tit.  17,  /.  23. 

18.  Everything  may  be  dissolved  by  an  act  contrary  to  that  which 
fi^st  made  it.— D^.,  lib.  50,  tit.  17,  /.  35.  Dig.,  lib.  50,  tit.  17,  /.  100. 
Dig.,  lib.  60,  tit.  17,  /.  15^. 

19.  No  one  can  do  an  act  to  himself ;  as  one  cannot  mor.tgage  to  him- 
self, or  sell,  or  buy,  &c.,  what  is  his  own. — Dig.,  lib.  50,  tit,  17,  /.  45. 

20.  The  agreements  of  private  persons  are  not  valid  if  thev  are  de- 
A>gatory  to  the  public  interest.— D](g.,  lib.  50,  Ht.  17^/.  45.  Codej  lib.  IfL 
tit,  63,  /,  3. 
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21.  Those  that  do  mistake  do  not  consent. — Dig.j  Kb.  50,  tit  17, 1 
116.    Dig,,  lib.  44,  tit.  7,  /.  55. 

22.  What  is  prejudicial  to  the  parties  contracting  is  prejudicial  to 
their  heirs  or  successors. — Dig.,  lib.  50,  tit.  17,  /.  143  et  175. 

23.  No  man  is  cheated  who  knows  it  and  consents  to  it.— D^.,  lib. 
50,  tit.  17,  /.  145. 

24.  An  obligation  to  perform 'what  is  impossible,  is  void. — Dig.,  libm 
50,  tit.  17,  /.  185,  135,  182  ei  188. 

25.  He  who  is  to  bear  the  loss  of  anything,  ought  to  receive  the 
profits  of  it.— D^.,  lib.  50,  lit.  17,  /.  10.    /</.,  149. 

26.  He  who  contracts  with  another  ought  to  know  who  he  deals  with, 
his  state  and  condition. — Dig.,  lib.  50,  tit.  17,  /.  19. 

27.  An  agreement  to  cheat  is  not  valid. — Dig.,  lib.  50,  tit.  17,  /.  5^ 

28.  No  one  ought  to  enrich  himself  by  doing  injustice  to  others. — 
Dig.,  lib.  50,  tU.  17,  /.  206. 

No  man  shall  take  a  benefit  from  his  own  wrong. — Dig.,  lib.  50,  tii 
17,  /.  134. 

29.  Contracts  against  law  and  good  morals  are  not  to  be  observed. — 
Dig.,  lib.  2,  Ht.  14,  /.  27. 

30.  No  one  ought  to  be  safi!ered  to  act  against  his  own  agreement. — 
Code,  lib.  2,  tit.  3,  /.  29. 

31.  If  one  j^onfirms  what  has  been  done  in  his  own  name,  he  shall 
be  deemed  to  have  given  a  commission  for  it. — Dig.,  lib.  50,  tit.  17,  /.  60. 

32.  The  solemn  form  of  contracts  cannot  be  altered  by  private 
agreement,  though  the  accidental  circumstances  may  be  altered. — Dig.^ 
lib.  50,  tit.  17,  /.  27. 

33.  A  legal  contract  may  continue  in  force,  though  a  case  arise  af- 
terwards from  whence  it  could  not  commence.-^2>tg.,  lib.  50,  tit,  17,  /• 
88*    Id.,  85. 

34.  A  debtor  is  rather  to  be  favored  than  a  creditor, — Dig.,  lib.  50, 
Ht.  17,  /.  36.    Id.,  158. 

35.  Creditors  upon  good  consideration,  ought  to  be  paid  before  those 
who  claim  by  gift.— D^.,  W.  50,  tit.  17,  /.  41. 

36.  He  who  has  forgiven  a  debt  may  be  supposed  to  have  received 
•0  much  money. — Dig.,  lib.  50,  tit  17,  /.  115. 

37.  It  is  one  thing  to  sell  and  another  thing  to  consent  to  a  sale ; 
where  there  is  a  dififerent  reason  for  it,  or  where  the  consent  is  to  be  from 
a  different  person. — Dig.,  lib.  50,  tit.  17,  /.  26. 

38.  He  who  may  alienate  may  consent  to  the  alienation,  where  there 
ts  the  same  reason  for  the  one  as  well  as  the  other. — D^.,  lib.  50,  tit  17, 
i.65. 

39.  He  that  may  give  a  thing,  may  sell  it,  unless  a  particular  law 
forbids  it.— Dtg.,  lib.  50,  tit.  17,  /.  163. 

40.  No  one  takes  a  thing  by  force  that  pays  a  full  price  for  it. — Dig^ 
lib.  50,  tii.  17,  /.  126. 

41.  The  creditor  of  my  creditor  cannot  make  a  demand  of  me  by 
paying  my  debt. — Dig.,  lib.  50,  tit.  17,  /.  17 1.  Inst.  Just.,  lih,  3,  tiL  20,  see.  5. 

42.  He  that  delays  to  pay  what  is  due,  pays  less  than  is  due. — Z)t>- 
lib.  50,  tit.  16,  /.  12.  *^ 
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43.  He  ceases  to  be  a  debtor  who  has  a  good  plea  in  his  defence.-— 
Dig.,  lib.  50,  tit.  17,  /.  63. 

44.  He  does  not  delay  payment  who  is  willing  and  urgent  to  try  the 
right.— Dig.,  lib.  50,  tit.  17,  /.  63. 

45.  The  creditors  are  not  defrauded  if  a  debtor  does  not  improve  his 
estate,  but  when  he  alienates  a  part  of  it. — Dtg.,  lib,  50,  til.  17,  /.  134. 

46.  He  is  defrauded  who  is  hindered  from  advantages  that  might 
have  been  made,  as  well  as  from  present  profit. — Digtst^  lib.  50,  tit.  17, 
/.73. 

47.  In  buying  and  selling,  the  law  of  nations  connives  at  some  cun- 
ning and  over-reaching  in  respect  to  the  price. — Digest,  lib.  4,  tit.  4,  /.  16 

48.  No  one  is  supposed  to  be  deceived  while  he  acts  according  to 
law.— D».,  lib.  50,  tU.  17,  /.  116. 

49.  The  same  thing  cannot  be  demanded  twice  of  the  same  person, 
for  the  same  obligation. — Dig.,  lib.  50,  tit.  17,  /.  43  tt  57. 

50.  In  contracts  the  heir  is  answerable  for  the  frauds  of  the  deceased, 
where  there  is  a  covenant  to  bind  him* — Dig.,' lib.  50,  tit»  17,  /.  152. 

51.  No  one  can  have  a  title  by  the  fraud  of  another  who  acts  for  him. 
— Dtg.,  lib.  50,  iU.  17,  /.  49. 

52.  Fraud  is  not  to  be  judged  by  the  event  only,  but  also  by  the  de- 
sign.—2>^.,  lib.  50,  tit.  17,  /.  79. 

53.  He  who  is  persuaded  that  he  has  a  right,  may  be  guilty  of  a  mis- 
take and  not  of  a  deceit. — Dig.,  lib.  50,  tit.  17,  /.  177. 

54.  He  that  promises  to  pay,  must  have  so  much  time  allowed  for 
payment,  as  the  distance  of  the  place,  or  the  nature  of  the  thing  promised, 
does  require. — Dig.,  lib.  50,  tit.  17,  /.  186. 

55.  A  madman  cannot  contract  at  all,  no  not  with  the  consent  of  his 
guardian ;  but  a  minor,  above  seven  years  of  age,  lAay  contract  by  himself 
where  it  is  to  his  advantage ;  and  in  all  cases  with  the  consent  of  his  guar- 
dian, when  he  is  above  that  age. — Dig.,  lib.  50,  tit.  17,  /•  5.  Wood*8  Civil 
Law,  207.     Cooper^s  Inst.  Just.,  587. 


PARENT  AND  CHILD. 

The  duties  of  parents  to  their  children,  as  being  their  natural  guar- 
dians, consist  in  maintaining  and  educating  them  during  the  season  of  in- 
fancy and  youth,  and  in  making  reasonable  provision  for  their  future  use- 
falness  and  happiness  in  life,  by  a  situation  suited  to  their  habits,  and  com- 
petent provision  for  the  exigencies  of  that  situation. — Paley^s  Moral  Phil.^ 
213.  Tmflor's  Elements  of  the  Civil  Law,  383.  Puf.  Droit  de  la  Nature:^ 
b,  4,  ch.  1 1,  sec.  4.  2  Km£s  Com.,  189.  Lou.  Civu  Code,  sec.  4.  Duties 
of  Parents,  art.  254,  et  seq. 

The  wants  and  the  weakness  of  children  render  it  necessary  that 
some  person  should  maintain,  and  the  voice  of  nature  has  pointed  out  the 
parent  as  the  most  fit  and  proper  person. 

The  laws  and  customs  of  all  nations  have  enforced  this  plain  precept 
of  universal  law. 

The  Athenian  and  Romai.  laws  were  so  strict  in  enforcing  the  per* 
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the  father  to  disinherit  the  child  from  passion  or  prejudice,  but  oiily^^  for 
substantial  reasons,  to  be  approved  of  in  a  court  of  justice. — -Dig.,  US.  28, 
tit.  2,  /.  30.    Patterns  Aru.^  vol.  2,  p.  351.    J^ovdl^  115,  ch.  3. 

The  obligation  of  the  parent  to  maintain  the  child,  continues  until  the 
latter  is  in  a  condition  to  provide  for  its  own  maintenance  \  and  it  extends 
BO  further  than  to  a  necessary  support 

The  obligation  of  parental  duty  is  so  well  secured  bv  the  strength  of 
parental  affection,  that  it  seldom  requires  to  be  enforced  by  human  laws* 
*^2  KtnC^  Com^  190. 


OF  THE  RIGHTS  OF  PABENTS. 

L  From  what' do  the  rights  of  parents  result  t 

From  theirduties.  .  As  they  are  bound  to  maintain  and  educate  tbeir 
children,  the  Jaw  has  given  them  a  right  to  such  authority  ;  and  in  the 
support  of  such  authority,  a  right  to  the  exercise  of  such  discipline  tm 
may  be  requisite  for  the  discharge  of  their  sacred  trust*  This  is  the  true 
foundation  of  parental  power ;  and  yet  the  ancients  generally  carried  the 
power  of  the  parent  to  a  most  atrocious  extent,  over  the  person  and  lib- 
•  erty  of  the  child. 

The  Persians;  Egyptians,  Greeks,  Gauls,  and  Romans,  allowed  to 
the  fathers  a  very  absolute  dominion  over  their  offspring ;  but  the  Romans, 
according  to  Justinian,  exceeded  all  other  people,  and  the  liberty  and 
lives  of  the  children  were  placed  within  the  power  of  the  father*  Jtts  au^ 
tern  poiestatisy  quod  in  ^ihtros  habemtis^  proprium  est  Romanorum  ;  nuUi 
cnim  alii  sunt  homines^  qui  ialtm  in  liberos  habeant  potesta/emy  qualem  nos 
habemus.-^Inst.  Just.^  lit.  1^  Hi.  9,  sec.  3. 

It  was  not,  however,  an  absolute  license  of  power  among  the  Romans, 
to  be  exercised  in  a  wanton  and  arbitrary  manner.  It  was  a  regular  do- 
mestic jurisdiction,  though,  in  many  instances,  this  parental  power  was 
exercised  without  the  forms  of  justice.  , 

The  power  of  the  father  over  the  life  of  the  child  was  weakened 
greatly,  in  puliUc  opinion,  by  the  time  of  Augustus,  under  the  silent  opera- 
tion of  refined  manners  and  cultivated  morals.  It  was  looked  upon  as  ob- 
solete when  the  pandects  were  compiled.  Bynkershoeck  was  of  opinion 
that  the  power  ceased  nader  the  Emperor  Hadrian.  The  Emperor  Con- 
staatine  made  the  crime  capital  as  to  adult  children. 

In  the  age  of  Tacitus  the  exposing  of  infants  was  unlawful,  but  mere- 
ly holding  it  to  be  unlawful  was  not  sufficient.  When  the  crime  of  ex- 
posing and  killing  infants  was  made  capital,  under  Valentioian  and  Valens, 
then  the  practice  was  finally  exterminated,  and  the  paternal  power  re- 
duced to  the  standard  of  reason  and  of  our  own  municipal  law,  which  ad- 
mits only  the  jus  domestic^  emendtUi&nis^  or  the  right  of  infitcting  moderate 
eorrection  under  the  exercise  of  a  sound  discretion. — ^2  Kenfs  Com^  2031 
Taylor's  Elements  of  the  Civil  Law,  395.  Xjribbon^s  Historfy  vol.  8,  pp.  55, 
57.    Sallust.  MsL  Cat^  ch.  89.    Tacit,  dt  Mot.  Gsr.^  ch.  19*    Bynker^ 
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Opera^  tame  4. 

2.  What  is  the  rule  as  to  the  right  of  the  father  to  the  custody  of  his 
children  1 

« 

That  the  father  is  entitled  to  the  custody  of  his  infant  children,  and 
where  differences  exist  between  the  parents,  the  right  of  the  father  is  pre- 
ferred to  that  of  the  mother ;  but  he  may  forfeit  it  by  misconduct,  and  may 
be  controlled  in  the  exercise  of  his  parental  power,  and  under  certain  cir- 
eomstances,  the  care  and  custody  of  the  children  may  be  eommitted  to 
Uie  mother. — The  People  v.  Chegery^  18  Wendell^  637. 

In  cases  of  this  kind,  in  the  exercise  of  its  discretion,  the  wbhes  of 
the  children  will  be  considered  by  the  court. — Id. 

The  father  is  the  natural  guardian  of  his  infant  children,  and  in  the 
absence  of  ill  usage,  grossly  immoral  principles  or  habits,  or  want  of  abil- 
ity to  provide  for  his  children,  is  entitled  to  their  custody,  care,  and  edu* 
cation ;  and  cannot,  at  common  law,  be  controlled  by  the  court  in  th^  exier- 

eiae  of  his  paternal  rights. — The  Peoples, ,  19  Wendell^  16. 

Btrmudez  v.  BermudeZy  2  Mart,  Lou.  R^*j  183.  Myera  r.  Myefs^  2 
McCord*s  Ch,  Rep.^  255.  King  $t  al.  v.  JohnsoHy  et  al.^  2  HUrs  iSep.,  626. 
Jemiion  v.  Graves^  2  Blackf.  Rep.^  4AfL  Van  Eppe  y.  Van  Duezer,  4 
Paige,  64.  Rhodes  v.  Cookj  2  Sim.  Sf  Stu^  488.  Ly&ne  v.  Benken^  1  /oc. 
Rep.,  245.  Matter  of  Westmeath's  Children,  1  Jac.  Rep.^  251.  Wellesly 
T.  Wellesly,  1  Dow  Sf  Clark,  152.    2  Bligh  JV.  S.,  124.    2  Russ,  Rep.^  1. 

The  father,  and  on  his  death,  the  mother,  is  generally  entitled  to  the 
custody  of  the  infant  children,  inasmuch  as  they  are  their  natural  protect- 
ors, for  maintenance  aod  education.  But  the  courts  of  justice  may,  in 
their  sound  discretion,  and  when  the  morals,  or  safety,  or  interest  of  chil- 
dren strongly  require  it,  withdraw  the  infants  from  the  custody  of  the  father, 
or  mother,  and  place  the  care  and  custody  of  them  elsewhere. — United 
States  v.  Green,  3  Mason^s  Rep,,  482.  Commonwealth  v.  Mdicks,  5  Binn. 
Rep.,  520.  Matter  of  Wollonscrapt,  4  Johns.  Ch.  Rep.,  80.  The  StaU  v. 
Smith,  6  Greenlf  Rep.,  462.    2  Kent^s  Com.,  205. 

The  court  of  chancery,  for  just  cause,  may  interpose  and  control  the 
authority  and  discretion  which  a  father  has  in  general  in  the  education 
sad  managemejit  of  his  children. 

In  De  Mannemlle  y.  De  MannevUle,  10  Ves.,  52,  Lord  Eldon  re- 
strained a  father  from  doing  any  act  towards  the  removal  of  his  infant  child 
ont  of  the  kingdom,  and  he  said  that  the  jurisdiction  of  the  court  of  chan- 
cery to  control  the  right  of  the  father  jpn'md/ocie  to  the  person  of  his  child, 
was  unquestionably  established. 

In  the  case  Wellesly  v.  The  Duke  of  Beaufort,  2  Russ.  Rep.,  1,  the 
Lord  Chancellor,  after  a  very  able  and  thorough  investigation,  refused  to 
restore  to  a  father  the  custody  of  his  infant  children,  on  the  ground  that 
his  character  and  immoral  conduct  rendered  him  unfit  to  be  their  guar- 
dian, and  the  decision  was  affirmed  in  the  House  of  Lords. — 1  Dow  JV*.  S 
152-    2  Kent's  Com.,  220. 

The  power  of  the  father  ceases  on  the  arrival  of  the  child  at  the  age 
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of  majority,  which  has  been  rarioasly  eetablidied  in  diflerent  eountrie 

but  tvith  us  is  fixed  at  the  age  of  twenty-one,  and  this  is  the  period  of  mc 
jority  now  fixed  by  the  French  Civil  Codty  art.  488. — De  thasaal  Com^ 
tome  l,j9.  245. 

In  the  case  of  the  death  of  the  father  during  the  minority  of  the  child, 
his  authority  and  duty,  by  the  principles  of  natural  law,  devolve  upon  the 
mother  j  and  some  nations,  and  particularly  the  French,  in  their  new  code, 
art.  390,  have  so  ordained. 

The  father  is,  however,  under  the  French  law,  allowed,  by  will,  to 
appoint  an  adviser  to  the  mother,  without  whose  advice  she  can  do  no  act 
relating  to  the  guardianship  of  the  child.  This  is  analogous  to  our  law, 
which  allows  the  father  and  the  father  only,  to  create  a  testamentary 
guardian  for  the  child.  But  if  there  be  no  such  testamentary  disposition^ 
the  mother,  after  the  father^s  death,  is  entitled  to  the  guardianship  of  the 
person,  and  in  some  cases,  of  the  estate  of  the  infant,  until  it  arrives  at  the 
age  of  fourteen. — Litt.y  sec.  123.  3  Co.,  38.  Litt,y  84.  2  Ken^s  Com.^ 
206. 

In  cases  of  trespass  on  the  person  of  the  infant,  the  infant  and  not 
the  parent,  is  entitled  to  remuneration,  and  the  parent,  in  that  character, 
can  maintain  no  action  for  the  injury,  but  in  actions  on  a  contract  it  may 
be  a  question  whether  the  parent  may  not  be  ultimately  entitled  to  the 
money  recovered,  but  this  would  form  no  objection  to  the  recovery  of  it  in 
the  name  of  the  infant,  by  its  guardian  or  procheincmi, — Pepoon  v.  Clark^ 
I  MUVs  Const.  Rep.^  137. 

• 

2.  What  is  the  rule  as  to  the  right  of  the  father  to  the  services  or  earn- 
ings of  his  children  \ 

That  the  father  is  entitled  to  the  earnings  of  his  child,  being  a  minor, 
where  there  is  no  agreement  expressed  or  implied,  that  payment  may  be 
m&de  to  the  child. 

And  an  action  for  work,  labor,  and  services  of  such  child,  must  be 
brought  in  the  name  of  the  parent. — Shute  v.  Dorr^  5  Wendell^  204.  JRii*- 
sell  V.  Scott^  9  CoweUy  279.  Burlingame  v.  Barlingame^  7  Cowen^  92. 
Valeruine  v.  Bladen^  Harp.  iZcp.,  9.  Merritt  v.  Williams^  Harp.  Rep.^  306. 
Eubanks  v.  Peake^  2  Bailey's  Rep.,  497. 

Where  an  infant  works  for  another,  tirich  the  consent  of  his  father,  on 
a  promise  to  pay  the  infant,  he  (the  infant)  may  maintain  an  action  on  the 
contract  in  his  own  name. — Burlingame  v.  Burlingame^  7  Cowen^  72. 
Shute  V.  Dorr,  5  Wendell,  204.  Whiting  v.  Earle,  2  Pick.  Rep.,  201. 
Nightingale  v.  Willington,  15  Mass.  Rep.,  273.  Morse  v.  Wdton^  6  Consu 
Rep.,  547.  Keen  v,  Sprague,  3  GreerUf.  Rep.,  77.  Manchester  v.  Smithy 
el  al.,  12  Pick.  Rep.,  113.     Hyde  v.  Stone^  7  Wendell,  354. 

3«  What  is  the  rule  as  to  the  liabilities  of  parents  for  their  children  1 

A  parent  is  bound  to  provide  his  infant  children  with  necessaries ; 
and  if  he  neglect  to  do  so,  a  third  person  may  supply  them  and  charge  the 
amount. —  Van  Valkenburgh  v.  Watson,  13  Johns.  Rep.,  480. 

Parents  by  the  very  act  of  marrying,  contract  together  the  obligation 
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of  soppoiting  and  maintaining  their  children.— Civt/  Code  Lou.y  art,  243. 
Code  /fap.^  art.  203.     PartidaSy  559. 

The  commissioners  of  the  poor  may  maintain  an  action  against  a  parent 
for  money  paid,  laid  out,  and  expended  by  them,  in  the  maintenance  of 
his  indigent  child. — Commiss,  v.  Doolingy  1  BaUey^e  Rep.,  73. 

Wliere  the  infant  lives  with  his  parents  and  is  provided  for  by  them, 
a  third  person  furnishing  the  infant  with  necessaries,  cannot  charge  the 
parent  with  them. — Van  Valkenburg  v.  WaisoUy  13  Johns,  Rep,^  480. 
Connolly  v.  HulPs  Jlss.^  3  McCord^s  Rep.^  6. 

When  a  child  voluntarily  leaves  his  father's  house  to  seek  his  fortune 
abroad,  or  to  avoid  the  restraint  of  family  government,  he  carries  with 
him  no  credit ;  and  the  parent  is  under  no  obligation  to  support  him.— 
JSngel  V.  McKdlen^  16  Mass.  Rep.^  28. 

A  promise  to  pay  the  debt  of  a  son  of  full  age,  not  living  with  the 
father,  though  the  debt  were  incurred  by  sickness  which  ended  in  the 
death  of  the  son,  without  a  previous  request,  has  never  been  held  binding. 
--Mills  V.  Wyman^  3  Pick.  Rep,^  207.  Fink  v.  CoXj  18  Johns.  Rep,^  145. 
Schoonmaker  v.  Roosa^  17  Johns.  Rep.^  301. 

Parents  under  a  natural  obligation  to  maintain  their  children  will  not 
be  allowed  for  their  support  of  the  children's  estate,  except  where  the 
distressed  circumstances  of  the  parents  require  it. — Chapline  v.  Moore^  7 
Monroe^s  Rep.^  173. 

When  the  father  is  in  indigent  circumstances  and  the  children  wealthy, 
the  court  will  allow  for  maintenance,  otherwise  the  parent  must  support 
his  child. — Myers  v.  MyerSy  2  McCord^s  Ch.  Rep.y  255.    Myers  v.  iVade^ 

5  Randolph^  444.  Vance  v.  Campbell y  1  Danay  231.  Wilson  v.  RogerSy  6 
Johns.  Rep.y  566.  Tanner  v.  Davidsony  3  Bibb.y  456.  Van  Epps  v.  Van 
Deusen,  4  PaigSy  64.  Caldwell  v.  Taggarty  4  Peiers'  S.  G.  Rep.y  19a 
MaUer  of  Bosivncky  4  Johns.  Ch,  Rep.,  104.  Meacher  v.  Youngey  2  Mylne 
*  Keen^  490.  Wellesley  v.  Wellesleyy  2  Blighy  Jf.  5.,  128.  Btuler  v. 
Freemany  Ambler  Rep.y  320.  Roach  v.  Carveny  1  Ves.y  |60.  Bradshaw 
V.  Bradshawy  1  Jac.  if  Walker y  647.  Haysham  v.  Hayshavty  1  Cox  Rep.^ 
179.  In  Re  England,  1  Russ.  if  Mylnty  498.  Ex  parte  Swifty  1  Russ.  4* 
Mylntj  547.  2  Fonbl.  Eq.,  b.%pt.%  ch.  2,  sec.  1,  I  Madd.  Chan.  Pr.y 
275.     Ex  parte  Greeny  1  Jac.  if  Walker y  253. 

A  parent  may  be  allowed  out  of  an  infant's  estate  for  past  mainte- 
nance.— Matter  oj  Bostwicky  4  Johns.  Ch.  Rep,y  104.     WUkins  v.  Rogers^ 

6  Johw.  Rep,y  566.     Tanner  v.  Davidsony  3  Bibb.y  456. 

The  construction  put  upon  the  statute  43  Eliz ,  renders  it  applicable 
only  to  relations  by  blood,  and  the  husband  is  not  liable  for  the  expense 
of  maintaining  the  child  of  his  wife  by  a  former  husband,  nor  for  the  ex- 
penses of  his  wife's  mother. — Tubb  v.  Harrisony  4  Term.  Rep.y  118.  Gay 
V.  Ballony  4  WendelPs  Rep.y  403. 

If,  however,  he  takes  the  child  into  his  own  house,  he  is  then  con- 
sidered as  standing  in  loco  parentisy  and  is  responsible  for  the  mainte- 
nance and  education  of  the  child  so  long  as  it  lives  with  him,  f6r  by  that 
act  he  holds  the  child  out  to  the  world  as  part  of  his  family. — Billingsiy 
V.  Criehety  1  Bro  Rep.y  268.  Cooper  v.  Mmiiny  4  Easi^s  Rep.,  76.  2  Ken^s 
Com.,  190 
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4.  What  19  the  general  principle  as  to  thie  duties  of  diildr^n  1 

The  duties  that  are  enjoined  upon  children  to  their  parents,  are  obe* 
dience  and  assistance  during  their  own  minority,  and  gratitude  and  rever- 
ence daring  the  rest  of  their  lives.  This,  as  we))  as  the  other  primary 
duties  of  domestic  life,  have  generally  been  the  objects  of  municipal  law. 

Disobedience  to  parents  was  punished  under  the  JeWi^  law  with 
death. — Deut.^  ch.  21,  18. 

With  the  Hindoos  it  was  attended  with  the  loss  of  the  child's  por- 
tion. 

The  ancient  Greeks  considered  the  neglect  of  filial  gratitude  to  be 
extremely  impious  and  attended  with  the  most  certain  effects  of  divine 
vengeance. — Iltad^  b.  9,  v.  454.  Odys.^  b.  %  v.  134.  Oper.  Hmod.j  ^.  1, 
V.  183. 

Solon  ordered  all  persons  who  refused  to  make  due  provisions  for 
their  parents  to  be  punished  with  infamy  $  and  the  same  penalty  was  in* 
curred  for  personal  violence  towards  them. — Poiier^s  Greek  ^niiq.^  vol.  % 
f.  347. 

The  common  law  imposes  no  obligation  on  the  child  to  support  his 
parents. 

The  CivU  Code  of  Lou^  art.  245,  declares,  that  children  are  bound  to 
maintain  their  father  and  mother  and  other  ascendants,  who  are  in  need ; 
and  the  relatives  in  the  direct  line  are  likewise  bound  to  maintain  their 
needy  descendants,  this  obligation  being  reciprocal. 

They  are  also  bound  to  render  all  the  services  which  their  situation 
«an  require,  if  they  should  become  insane.  The  Code  Jfap.^  art.  205,  207, 
makes  a  similar  provision. 

The  Statutes  of  New  York,  1  Rev^  Stat,^  614,  leave  it  in  the  power 
of  the  parent,  at  his  discretion,  totally  to  disenherit  his  ungrateful  children, 
and  also  compel  the  children  (being  of  sufficient  ability)  of  poor,  old, 
lame,  or  impotent  persons,  not  able  to  maintain  themselves,  to  relieve  and 
maintain  them.  Legal  provision  to  this  extent  is  made  by  the  statute  law 
of  every  state  in  the  Union. 

It  has  more  than  once'  been  decided  in  this  country,  after  a  critical 
examination  of  the  authorities,  that  a  moral  obligation,  without  some  pre* 
existing  legal  obligation  applicable  to  the  subject  matter,  was  not  a  suffi- 
cient consideration  for  the  promise  of  a  son  to  pay  for  past  expenses  in  re- 
lief of  an  indigent  parent. — Mills  v.  Wynuin^  3  Pick.  Rep.^  207.  Cook  v. 
Bradley^  6  Conn.  Rep.,  57.     2  Keni^9  Com.,  208. 

5.  What  are  the  obligations  of  parents  towards  their  illegitimate  chil- 
dren? 

The  mother,  or  reputed  father,  is  generally,  in  this  country,  charge- 
able by  law  with  the  maintenance  of  the  bastard  child. 

The  father  of  a  bastard  child  is  liable,  upon  his  implied  contract  for 
its  necessary  maintenance,  without  any  compulsory  orddr  being  tnade  apon 
him,  provided  he  has  adopted  the  child  as  bis  own,  and  acquiesced  in  any 
particular  disposition  of  it. — Heskeih  v.  Gowing,  E$p.  Rep.,  Idl. 

The  adoption  must  be  voluntary  and  with  the  consent  of  theniothery 
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for  the  potative  father  has  no  legal  right  to  the  custody  of  a  hastard  child, 
in  opposition  to  the  claim  of  the  mother  ^  and,  except  in  cases  of  the  in- 
tenrentioa  of  tovfn  officers,  under  the  statute  provisions  or  under  the  im* 
plied  contract  founded  upon  the  adoption  of  the  child,  the  mother  has  no 
power  to  compel  the  putative  father  to  support  the  child.  She  has  a  right 
to  the  castod J  uid  control  of  it  against  the  putative  father,  and  is  hound 
to  maintain  it  as  its  natural  guardian. — Rex  r.  Scper^  5  Term.  Rep.y  278* 
Ez  parte  Anne  Knee^  4  Bos,  4*  PulL,  148.  The  People  y»  Ltrndt^  2  Johns. 
Rep,^  375.  Carpentsr  v.  WhUvian^  15  Johns*  Rep.,  208.  Wright  t» 
Wright,  2  Miiss.  Rep.,  109.  Aoosta  v.  Rabin,  7  JV.  S.  Mart  Lou.  Rep., 
387. 

Perhaps  the  pnt^tive  father  might  assert  a  right,to  a  custody  of  the 
child  as  a|rainst  a  airattger.--^i^ea?  v.  Comworth^  iftrangt^s  Rep.,  1162.  2 
Kent's  Com.,  215. 

By  the  Roman  law,  the  French  and  Spanish  laws,  the  potesias^ 
patria  does  not  extend  to  iUegitimate  ohiJdreB.  In  potesiate  nostr^  sunt 
libtri  nostri,  quas  ex  nuptiis  procreammus. — Inst.  Jus.,  lib.  1,  tit.  9.  Code^ 
hk,  8,  Hi.  47.  Dig,,  lib.  I,  tit,  6.  Code  Civile  Frant.,  art.  5,  p.  58.  Paillei 
tvr  le  Code  J^ap.,  art.  389.  Tout.,  tome2,  lib.  1,  tit.  10,  JVb.  1090^ 
Merlin  Rep.  ds  Jieriap.,  ^^-^  Puissance  Paieme//e,  348.  ParHdas,  lib.  4« 
tit.  17,  /.  2.  Febrero,part  1,  cap.  12,  *ec.  3,  JVo.  17.  The  kw  of  Loui* 
mma  follows  the  Spanish  law. — JScosta  v.  Robin,  7  Mart.  Lou.  Rep.,  387. 

There  are  eases  in  which  courts  of  equity  have  regarded  bastards  as 
having  Btrofig  claims  to  equitahl^  protection,  and  have  decreed  a  specific 
petfomMBce  of  voluntary  setltomfents  made  by  the  father  in  favor  of  4fae 
mother  of  her  natural  child. — Marchioness  of  -Annandals  r.  Harris^  2  P» 
ff^ill.,  432.  Horien  v.  Gibson,  4  Dessau.  Rep.,  139.  Bunn  ▼.  Winthrop^ 
1  John.  Ch.  Rep.,  338.     King  v.  Moore,  1  Sim^  ir  Stu.,  61, 

A  device  by  a  father  to  an  unbof^  illegitimate  child,  in  which  the 
mother  is  described,  is  valid. — Prawv.  Flamer,  5  Har.  4*  Johns.  Rep.,  10* 
Beachcrofi  v.  Beachcroft,  1  Madd,  Rep.,  234.     Gardensr  Tv  Heyer,  2  Paige 

Rtp.,  n. 

By  the  Civil  Code  of  Louisianai  fathers  and  mothen  owe  alimony  to 
their  natural  children^  when  they  are  inneed.  And  natural  childr^i  owe, 
likewifley  alimony  to  their  father  and  mothto,  if  they  ate  in  need,  and  if 
they  themselves  have  the  means  of  providing  it. 

Natural  chtldren  have  a  right  to  claim  this  alimony,  not  only  from 
their  father  and  mother,  but  even  from  their  heirs  after  their  death. 

Bot  in  order  that  they  may  have  a  ri^  to  sue  for  this  alimony  they 
mast : — 

1.  Have  been  legally  acknowledged  by  birth  their  parents,  orbv  either 
of  them  from  whoin  they  claim  alimonv ;  or  they  must  have  been  declared 
their  natural  children  by  a  judgment  duly  pronounced,  in  cases  ia  which 
they  may  be  admitted  to  prove  their  paternal  or  maternal  descent. 

2.  They  mutt  prove  in  a  satisfactory  manner  that  they  stand  in  need 
of  sneh  aUmpny  for  their  tapportk-*-<^tWCo(2sy  Arti  256-7. 
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1.  What  is  the  rule  of  the  law  as  to  the  right  of  joint  owners  to 
have  a  partition  of  their  joint  property  1 

The  rale  of  the  common  law  is,  ^emo  enim  intntui  compellUvr  ad 
€ommuniontm. — 2  Blac,  Cam.,  185. 

The  language  of  the  civil  law  is,  In  cotnmunione  vd  aocietate  nemo 
compelliiur  inviius  detinere. — Code,  lib,  3,  Hi.  37,  /.  5. 

And  therefore  a  decree  of  partition  might  always  be  insisted  on,  even 
when  some  of  the  owners  did  not  desire  it.  Communi  dividendo  judicium 
idea  necessarium  fuit^  quod  pro  socio  actio  magis  ad  personates  invicem 
prastationes  periinet  quHni  ad  communium  rerum  divisionem, — 1  Domain  B. 
2,  tii.  6,  sec.  6. 

2.  In  what  manner  is  the  partition  efiectedt 

It  may  be  by  an  action  of  partition  at  law,  wherein  the  exigency  of  the 
writ  is,  that  the  sheriff  do  cause  by  a  jury  of  twelve  men,  the  partition  to 
be  made  upon  the  premises  between  the  parties,  regard  being  had  to  the 
value  thereof. — Litt.  §  25  L     Co  Litt.  167,  p.    Com.  Dig.  pled.  3,  F.  4. 

Or  it  may  be  by  bill  in  equity  ;  in  such  case,  the  court  ascertains  the 
rights  of  the  parties,  and  then  issues  a  commission  to  make  the  parti- 
tion required,  and  upon  the  return  of  the  commissioners  and  con* 
firmation  of  that«retum  by  the  court,  the  partition  is  finally  completed  by 
mutual  conveyances  of  the  allotments  maae  to  the  several  parties. — Mil/, 
on  Eq,  PL  by  Jeremy,  120. 

The  remedy  bill  is  more  extensive  and  complete  than  the  action  of  par- 
tttion ;  which,  being  governed  by  technical  rules,  is  incapable  of  acting  on 
the  special  circumstances  of  particular  cases.  Courts  of  law  are  re« 
strained  to  the  mere  partitions  of  the  lands  and  other  real  estate,  be* 
tween  the  parties,  according  to  their  respective  interests  in  the  same, 
and  having  regard  to  the  true  value  thereof;  this  may  many  times  work 
an  injury  to  some,  or  even  all  the  parties  in  partition,  as,  where  the  es- 
tate cannot  be  divided  without  materially  abating  its  value.  Courts  of 
equity  may  go  further,  and  not  only  decree  a  partition  but  also  a  com- 
pensation to  one  of  the  parties  for  equality  of  partition,  so  as  to  prevent 
injustice  or  any  unavoidable  inequality  of  partition. — 1  Story  on  Eq. 
Jurisp.,  609.  Calmady  v.  Calmady,  2  Ves.  Jun.,  570.  Earl  of  Clarendon 
V.  Hornby,  1  P.  Will,  446.  Warner  v.  Baynes,  Ambler,  589.  Story  v. 
Johnson,  I  Young  Sf  Coll,  538.  S.  C.  Idem,  586.  Wilkin  v.  WUkin,  1 
Johns.  Ch.  Rep.,  116.  Phelps  v.  Green,  3  Johns.  Ch.  Rep.,  302.  Larkm 
4r  Mann,  2  Paige,  72. 

The  ground  of  equity  jurisdiction  in  cases  of  partition  is  that  there* 
medy  at  law  is  inadequate  and  imperfect,  without  the  aid  of  a  court  of 
equity,  to  promote  a  discovery,  or  to  remove  obstructions  to  th«  right,  or  ta 
grant  some  other  equitable  redress. — Jifuraion  v.  Squire,  2  Freeman^  26. 
Jtgar  v.  Fairfax,  19  Ves.,  551.  Watson  v.  Duke  of  J^TorthumberUmd^  11 
Ves.y  153.    Jeremy  on  Eq.  Juriep.,  303 


pAETinoif.^  295 


Partition  at  law,  and  in  eqnity,  are  difierent  thingfs*  The  fireC 
operates  by  the  judgment  of  a  court  of  law,  and  delirering  np  possession 
in  pursuance  of  it ;  which  concludes  all  the  parties  to  it.  Partition  in 
equity  proceeds  upon  conveyances  to  be  executed  by  the  parties ;  and  if 
the  parties  are  not  competent  to  execute  the  conveyances,  the  par- 
tition cannot  be  effectually  had.  Hence  if  the  infancy  of  the  parties,  or 
other  circumstances,  prevent  such  mutual  conveyances,  the  decree 
can  only  extend  to  make  the  partition,  give  possession,  and  order  enjoy- 
ment accordingly,  until  effectual  conveyances  can  be  made.  If  the  defect 
arise  from  infancy,  the  infant  must  have  a  day  after  attaining  twenty-one 
to  show  cause  against  the  decree.  If  a  contingent  remainder  not  barrable 
or  extinguishable,  is  limited  to  a  person  not  in  existence,  the  conveyance 
cannot  be  made  until  he  comes  into  being,  and  is  capable,  or  until  the  con- 
tingency is  determined.  An  executory  devise  may  occasion  a  similar 
embarrassment.  And  in  either  of  these  cases  a  supplemental  bill  will 
be  necessary  to  carry  the  original  decree  into  execution. — Miif>  on  Eq. 
PL  by  Jeremy^  122.  ^tty.  Gtn.  v.  HamUtony  1  Madd.  Rep,^  214.  Wills  v. 
Slade,  6  Ves.,  498.  Gaskell  v.  Gaskelly  6  Simmons  Rep.,  643.  Whaley 
V.  Dawson,  2  Scho.  if  Lef.^  371,    ^gar  v.  Fairfax^  17  Vts.,  351. 

It  is  essential  to  a  partition  in  equity,  that  the  legal  title  should  be 
before  the  court  \  it  would  be  a  decisive  answer  that  the  equitable  title 
only  was  before  the  court,  for  then  how  could  the  conveyances  be  made 
if  it  should' be  necessary.— .^iZ/er  4*  Warmington,  IJac,  if  Walker,  493. 

But  if  a  bill  be  founded  upon  a  mere  equitable  title,  a  court  of  equity 
may  determine  it ;  or  otherwise  it  would  be  without  remedy. — CariwrighS 
V.  Poulteney,  2  JJtk.  Rep.,  380. 

It  does  not  institute  any  objection  in  equity,  that  the  partition  does 
DOt  or  may  not  finally  conclude  the  interests  of  all  persons ;  as  where 
the  partition  is  asked  only  against  the  tenant  for  life,  or  where  there  are 
contingent  interests  to  rest  in  persons  not  in  esse, — Gaskell  v.  Gaskell,  6 
Simmons  Rep.,  643. 

For  the  court  will  still  proceed  to  make  the  partition  between  the  par- 
ties before  the  court,  who  possess  competent  present  interests;  such  as  a. 
tenant  for  life  or  for  years. 

But  under  such  circumstances,  the  partition  is  binding  only  upon  the 
parties  who  are  before  the  court,  and  those  whom  they  virtually  represent, 
and  the  interests  of  third  persons  are  not  affected. — Slade  v.  Wills,  5  V$s.^ 
498.  Earning  if  If  ash,  1  Ves.  if  Beames,  555.  Gaskell  v.  Gaskell,  6  Sim* 
moTis  Rep,,  643.  ^gar  if  Fairfax,  19  Ves.,  544*  Wotton  v.  Gopeland, 
9CA.  12ep.,  140.  Striker  if  MoH,  2  Paige,  387.  Woodworih  v.  Camp*' 
hdl,  5  Paige,  5ia  Story  on  Eq.  Plead.,  §  144  io  148.  1  Eq.  Jurisp., 
609. 

In  suits  on  equity  for  the  partition,  various  other  equitable  rights,  and 
adjustments,  will  be  made,  which  are  beyond  the  reach  of  courts  of  law. 
Thus,  if  improvements  have  been  made  by  one  tenant  in  common,  a  suit- 
able compensation  will  be  made  him  upon  the  partition,  or  the  property 
upon  which  the  improvements  have  been  made,  assigned  to  him. 

So  courts  of  equity  will  assign  to  the  parties  respectively,  such  parts 
^f  the  estate  as  will  best  accommodate  them,  and  be  of  most  vuoe  to  them, 
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^tli  rel^rcnoe  to  tbeir  respeetite  sitaatioBs  in  rehtion  to  tke  propeny  be- 
foife  the  partition*  For  in  all  oases  of  partition  a  eoart  of  equity  does  not 
act  merely  in  a  ministerial  character,  and  in  obedience  to  the  call 
of  the  parties,  who  have  a  right  to  partition ;  but  it  founds  itself 
upon  its  general  jurisdiction,  as  a  court  of  equity,  and  adminiirters 
relief  eon  aquo  $t  bono^  according  to  its  own  notions  of  general  instice  and 
equity  between  the  parties.  It  will,  therefore,  by  its  decree,  adjust  all  the 
equitable  rights  of  the  pi^rtiet  interested  in  the  estate  ;  and  will,  if  neecs- 
sary  for  this  purpose,  gire  special  instructions  to  the  commissionerB, 
ana  nominate  commissioners,  instead  of  aliowinsf  them  to  be  nominated 
by  the  parties.— -i^^ory  r.  Johnson^  1  Touiig  4r  Chii^  53*  5.  C,  2  Yomng  4r 
Ceil,  586. 

The  Legislatures  of  the  several  states  of  the  Union  have  made  pro* 
visions  as  to  the  partition  of  estates  and  directed  the  form  of  proceeding. 
These  may  be  found  in  the  digests  of  the  different  states,  and  are  too  ape* 
cial  and  too  much  in  detail  to  come  within  the  design  of  this  work. 


OF  PARTNERS. 

OF  THE  CONSTITUTION  OF  PARTNERSHIPS  AS  BETWEEN 

THE  PARTIES. 

1.  What  is  a  partnership  defined  to  be  1 

It  is  a  contract  of  two  or  more  persons,  to  place  their  money,  effects^ 
labor  and  skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business, 
and  to  diride  the  profit  and  bear  the  loss,  in  certain  proportions. — 2  Kem^s 
Cam.,  23.  Poeh.  Coni.  de  BocUU,  no.  1.  Puffd.  Droit  de  la  Jfat.,  liv.  5, 
cA.  8,  sec.  1,  par  Barb.  Merlin  Riper.  Jur.  art.  Socieii.  Intt.  Jtut^ylib. 
3,  tU.  26. 

Societas  ut  ooniradus  quo  inter  aliquoa  res  avi  opera  oomnmmantur^ 
/fieri  in  commune fsciendi  gratidk — Vinn,  Com.,  lib,  Sytit.  26.  Voet  Com., 
lib.  17,  Ht.  2,  sec.  1.    Dig.  17,  tit.  2.    Dig.,  lib.  22,  tit.  4s  sec.  5- 

Le  conttat  de  socieie  est  un  control  du  droit  naturel,  qui  se  forme  et  se 
gouvemepair  les  settles  regies  du  droit  nalureL — Poth,  de  iVoc,  cA.  1,  no  4. 

Partnership  is  a  cynalagmatio  and  commutative  contract,  made  be 
tween  two  or  more  persons,  for  the  mutual  participation  in  the  profits 
wbksh  may  accrue  from  property,  credit,  skill  or  industry,  furnished  in  de* 
termined  proportions  by  the  parties. — Lou,  Civil  Code,  art.  2772.    Duron' 
ton  CotUrat  de  Societi,  liv.  3,  tit.  9,  no.  316.    Aso  4*  Manuel,  B.  2,  tiL  15. 

2.  What  is  understood  by  universal  partnership  % 

Universal  partnership  is  a  contract  by  which  the  parties  agree  to 
make  o  oommon  stock  of  all  the  property  they  respectively  possess  $  thev 
may  extend  it  te  all  property  real  or  personal,  or  restrict  it  to  personal 
<mly  \  fhey ,  may,  as  m  other  partner  ships,. agree  that  the  property  itself 
sbeU  be  eemmon  stodc,  Ofi  that  the  friuts  shall  only  be  such ;  but  property 
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whieh  may  acerue  to  one  of  the  parties,  after  eoteriag  into  the  partner- 
ship, by  donation,  succesaion  or  legacyi  does  not  become  common  stock, 
and  any  stipulation  to  that  effect,  previous  to  obtaining  the  property  afore- 
said, is  void. — Lou.  Civil  Code^  art,  2800.  Duranion^  Du  Coni,  de  Soc, 
liv.  3^  tit.  9,.cA.  11. 

La  socUte  universorum  honorum  tst  ctllepar  laqttelle  les  parties  contraC' 
tanies  conviennent  dt  mettre  en  commun  toua  leur  bient  presents  tt  d  veniu 

Les  parties  qui  ont  contract^es  sociite  ensemble  ne  stmt  censees  avoir 
voulu  contracter  cette  espice  de  sociiti  si  elles  ne  s^en  sent  formellement  ex* 
pliquees. 

This  co-partnership  maybe  contracted  between  persons,  thongh  one 
is  much  more  wealthy  than  the  other.  Hac  societas  coire  potest  etiam 
inter  eos  qui  non  sunt  tequis  facultatibus.  The  reason  given  is,  that  the 
skill  and  industry  of  the  one  who  is  poor,  may  be  even  more  than  an 
equivalent  to  the  capital  of  the  wealthy.  But  even  if  this  reason  does 
not  exist,  as  if  one  brings  neither  superior  skill  nor  capital,  the  partner- 
ship is  not  the  less  valid.  The  inequality  only  shows  that  the  wealthy 
partner,  being  willing  to  advance  the  interests  of  the  other,  has  allowed 
this  advantage  by  way  of  donation  ;  and  though  a  contract  of  partnership 
be  partly  a  ffratuity  on  one  side,  it  is  yet  valid. — Poth.  Traiti  du  Contrat 
de  Sociiti^  ch.  1,  no.  17,  29,  30. 

It  is  peculiar  to  this  species  of  partnership,  that  all  the  property  of  each 
partner  becomes,  from  the  instant  of  the  contract,  common  between  the 
partners,  each  being  constituted  possessor  in  the  name  pf  the  partnership. 
In  societate  omnium  bonorum^  omnes  res  qu<B  coeuntiun  continud  commund' 
earaur  ;  quia  licet  specialiter  traditio  non  interveneai^  tacito  tamin  creditur 
intervenire. — Dig.^  lib,  17,  tit.  2,  pro.  Soc.^  I.  1. 

La  seconde  espice  de  society  universelle  est  ceUe  qui  est  appelie  en  droit 
universorum  qum  ex  qucestu  veniunt. 

It  is  also  this  species  of  partnership,  when  the  parties  agree  to  form 
a  community  of  all  the  gains  and  profits  which  they  shall  make. 

This  partnership  being  generally  of  all  the  aeqnisitions  which  the 
parties  shall  make  during  the  continuance  of  the  partnership,  so  that 
whatever  is  acquired,  by  a  commercial  title,  by  one  of  the  parties,  falls 
into  the  partnership,  even  when  the  title  of  acquisition  does  not  appear 
to  be  on  partnership  account. 

Or  further,  if  it  appear  expressly  that^  the  acquisition  was  made  by 
a  partner  on  his  private  account,  his  co-partners  may  compel  him  to  bring 
into  the  community  the  thing  thus  acquired. 

Inheritances  and  exchanges  of  property  are  excepted,  though  acquir 
ed  by  commercial  title. 

As  regards  the  debts  which  are  contracted  by  the  partners  during 
the  partnership,  the  company  are  only  bound  for  such  as  are  contracted  in 
the  business  of  the  partnership. — I)ig»  pro  Soc.,  /.  12.  Path,  Traiti  du 
Control  de  SociiU^  cL  2,  no.  43  d  52.  ReynaUiPs  Heirs  ▼.  Peytavin^s 
Extrs.j  13  Ltm.  Rep,j  124. 

t 

3.  What  is  a  particuliir  partnership  t 
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Partieukrr  parliier^ipB  are  Bvtth  as  are  foftned  for  any  fmsmess  not 
of  a  commeteiai  natare. — Lou,  Civil  Code^  art,  2806.  DurcofUon^  liv.  S^ 
tit,  9,  ch,  11,  $K,  11,  no.  384.     Flovm-  y.  Williams^  3  Xov.  Rep.y  22. 

The  unfteolmical  aad  irregular  manner  of  expressing  the  difierent 
species  of  partnership,  causes  no  little  confusion  in  the  English  books. 
The  two  kinds  which  occupied  the  most  conspicuous  position  in  the 
Roman  law  (Societos  universorum  bonorum  and  Societcu  universorum  gua 
ex  quiEstu  vmiunt)^  are  almost  unknown  in  English  jurisprudence  ;  con- 
sequently the  iertns  nniyersal  partnership,  and  general  partnership,  though 
frequently  used  in  the  cases,  are  seldom  expressive  of  the  true  character 
of  an  English  partnership. 

The  other  species  of  partnership,  and  which  are  well  known  in  the 
English  law,  are  denominated  in  the  books,  without  any  nice  regard  to 
the  real  character  of  the  particular  association  referred  to,  special  partner- 
ships, limited  partnerships,  particular  partnerships,  joint  stock  companies, 
and  part-ownerships.  This  habit  of  using  promiscuously,  phrases  which 
should  be  technical,  and  so  have  a  definite  meaning,  deprives  them  of  that 
value,'  and  renders  aome  circumlocution  necessary  in  every  attempt  to 
^iistinguish  the  diflbrent  species  of  partnership  in  the  English  law. 

Pothier  has  made  the  following  classification,  and  always  uses  the 
same  terms  to  express  the  same  relation  :  Universal  partnerships  (5#ct- 
^tes  universellts),  which  are  of  two  kinds,  sociHi  universorum  bonorum 
and  soeieti  universorum  qua  ex  gtuestu  veniunt ;  Particular  partnerships 
(Sociltes  particuii^s)  ;  ny  this  he  means  partnerships  which  are  limited 
to  some  particuHtr  trade  or  occupation,  which  the  partners  have  contract- 
ed to  conduct  together  for  their  mutual  benefit. 

^    This  general  division  he  subdivides  into  three  classes : 

^  1.  Partnerships  of  particular  things  (soeikth  de  cerfaines  ckoses.) 
This  partnership  may  consist  even  of  a  particular  thing,  societas  contra* 
haiur  unius  rei^ — -(Big,  pro  fi^oc,  /.  5,) — as  where  two  neighbors  agree  to 
purchase  a  cow  at  their  common  expense,  to  feed  in  common  and  to  di- 
vide the  profits' between  them.  It  may  consist  of  any  number  of  specified 
things,  or  it  miiy  consist  in  receiving  the  use  and  fruits  of  the  things  only ; 
as  if  two  neighbors,  who  have  each  a  cow,  have  agreed  that  the  cows 
shall  be  common  between  them ;  this  constitutes  a  partnership  in  the  things 
themselves.  They  loose  their  separate  property,  and  become  owners  m 
common  of  the  two  -cows ;  so  that  if  one  cow  dies,  the  loss  falls  upon 
^both.  But  if  thfe  two  neighbors  have  only  contracted  together,  that  they 
shall  receive  in  common  all  the  fruits  and  profits  which  shall  proceed 
from  their  two  cows,  it  is  not  the  cows  which  are  in  partnership,  but  the 
fruits  and  profits  only ;  each  of  the  partners  remains  the  separate  owner 
of  his  cow,  afnd  in  case  of  her  death,  must  bear  the  loss.  So  likewise 
where  two  persons  hate  agreed  to  form  a  partnership  for  the  purpose  of 
selling  things 'which  belong  to  eacii  separately,  and  to  share  the  price  ; 
their  intention  must  be  closely  examined.  If  this  has  been  to  bring  into 
the  partnership  the  things  themselves,  the  partnership  shall  be  of  the 
things ;  and  if  one  of  those  things  perishes  before  the  sale,  the  loss  must 
be  borne  in  common.  But  if  their  intention  has  been  to  bring  into  the 
partnership,  not  the  things  themselves,  but  the  pice  they  should  sell  for. 
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the  loss  viH  faQ  os  the  partner  to  wkom  the  Ihng  belonged.  Quum  ires 
tquo9  habensy  €t  tgo  unusn^  socuk^tm  ccimus^  ut  accepto  tq'uo  meo  guaJrigam 
imderesj  et  ea?  preiio  quariam  mihi  redderes^  St  cMe  vendiiionem  equuM 
neus  moriVtUa  ait^  rton  puiare  se  Celsus  aii  societatem  manm-e^  nee  ex  pretio 
equarum  tuarum  partem  deberi  ;  non  enim  habenda  quadriga,  sed  vendendm 
coiiam  socuUUem.  Ctierum  si  id  4tctum  dicutur  tU  qtiadrigcs  foret^  eaque 
conmunicaretUTj  vtique  in  eA  tres  partes  haberes^  ege  qimrtam^  non  dubii 
edhuc  soeii  sumus. — Dig.  pro  Soc,^  /.  &8. 

2.  Partnerfihips  for  the  exercise  of  a  profession,  ;bat  take  place 
where  several  persoas  of  one  profession  or  trade  associate  themselves 
together  for  the  parpose  of  carrying  on  their  professjiaii  or  trade  together, 
and  to  bring  into  one  mass  all  the  gains  wbieh  shall  arise  therefrom,  and 
then  to  be  divided  between  them. 

These  partneraihips  are  legal,  provided  they  do  not  tend  to  a-  bad,  ef- 
fect, such  as  arbitrariiy  raising  the  price  of  ]id>or. 

3.  Commeroial  partnerships.  This  is  the  most  important  class,  and 
is  divided  by  Savary,  and  after  him  by  Pothier,  into  Ihree  species :  les 
iocietes  en  nom  coUectif^  les  sociites  en  comaendite^  et  les  socieiis  anonynes 
d  inconmus. 

La  socieie  en  nom  coUectif  is  where  two  or  more  peraoas  form  a 
partnerships  asd  adopt  a  common  name  for  all  the  partners,  as  A.  B. 
&Co. 

This  partnership  ooasistaonly  of  suqh  things  4a  the  partners  brought 
m  at  the  time  df  forming  the  association,  and  of  tbose  which  each  of  them 
acquire  afterwards  by  contracting  in  the  name  of  Ike  firm,  whether  the 
thing  is  acquired  with  the  funds  of  the  partnership  or  those  of  the  con* 
tractiog  partner.  But  those  things  which  a  partner  acquires  on  his  own 
private  account,  tho«gh  it  be  during  the  partnership  and  with  partnership 
fands,  do  not  fall  to  the  association.  Si  pfUruus  tuus  ex  communibus  bonis 
res  comparavity  non  omnium  bonorum  socius  constittUus.^^Code^  Com,  tur» 
jur^  /•  4. 

But  a  partner  cannot  serve  his  own  interest,  to  the  disadvantage  of 
the  partnership ;  and  if  he  makes  a  purchase  of  articles  in  which  it  is  the 
partnership  business  to  deal,  he  may  be  compelled,  at  the  election  of  the 
co-partners,  to  bring  them  into  the  partnership  account.  As,  if  two 
persons  form  a  partnership  for  the  purpose  of  kee^ag  a  tavern,  and  one 
shoald  purchase  4  quantity  of  such  wines  as  they  used  in  their  business, 
^th  the  funds  of  tbe  partnersb^;  if  the  firm  had  not  much  wine  on  hand, 
and  it  was  for  the  intetest  of  the  concern  that  the  purchase  should  have 
been  on  partnership  account,  it  most  be  so  considered.  But  if,  at  the 
time  the  purchase  was  made,  the  tavern  was  furmabed  with  wines  suffi* 
eient  for  a  long  time,'and  the  purchase  was  on  pirivate  account,  to  be  re- 
sold  in  gross  in  thj&  bope  of  profit,  the  object  of  dieir  trade  not  being  to 
sell  in  gix>8s,  the  co-partner  ca&  have  no  pretence  to  participate  in  the 
profits  of  the  transaotioa. 

2  La  sociU6  en  commendUe  est  urn  socieie.  qu^un  marcheavi  contract 
svec  unpmficulisrpour  un  c^mmerfis  qui  sera  fait  au  nom  sent  du  marchand^ 
et  auquel  VaiUre  c(mtractant  coniribue  seuUmeni  un  certain  somme  d^argent 
qu^U  apportepour  seroir  H  composer  lefonds  de  la  societe  sousJa  convention 
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qii^il  aura  une  ctrtainepare  au  profit^  8*il  y  en  a^  et  qn*tl  portera  dans  te  cos 
contradre^  la  mime  part  des  perteSy  dont  il  ne  pourra  neanmoins  itre  tenu  que 
rusqu*  a  concurrence  du  fonds  gu^il  a  apporte  en  la  social.  See,  post, 
Part,  in  Gommendam,  for  the  particular  rules  governing  this  species  of 
partnership. 

3.  Jja  societe  an(myme  ou  inconnut^  qu^on  appelle  aussi  compte  enparti- 
cipation^  est  celle  par  laquelle  deux  ou  plusieurs  personnel  ennviennent  d*ehrt 
de  part  dans  une  certaine  negociation  qui  sera  faite  par  Pun  d^entre  tiles 
en  son  nom  seul.     This  is  called  in  the  English  law,  secret  partnership; 
the  term  secret  partner,  is  also  frequently  used  instead  of  dormant  partner, 
but  this  is  not  technically  correct;  and  though  the  distinction  between  a 
secret  partnership  and  a  partnership  in  which  there  are  dormant  partners 
may  not  be  very  material,  yet  there  is  a  real  distinction  which  is  woreh 
observing.      A  secret  partnership  is,  as  described  above  by  Pothier, 
where  one  of  the  members  transacts  all  the  business  of  the  partnership 
in  his  individual  name,  as  if  no  partnership  existed ;  there  being  no  part* 
nership  name,  and  no  partners  known  to  the  dealers  with  the  firm,  it  is  a- 
secret  partnership.    The  case  of  dormant  partners,  properly  so  called, 
exists  where  a  partnership  consists  of  two'  or  more  open  or  acting  mem* 
hers,  who  conduct  the  amirs  of  the  concern  in  a  partnership  name,  as  A. 
B.  ki  Co.,  and  also  of  one  or  more  persons  who  do  not  publicly  appear 
in  transacting  the  partnership  business,  and  who  are  not  generally  known 
to  those  who  deal  with  the  firm,  as  being  partners  in  it ;  these  are  dor- 
mant partners.     This  distinction,  if  kept  in  view,  would  perhaps  be  of 
some  assistance  to  the  student  in  examining  the  many  and  not  very  uni- 
forni  decisions  on  the  subject  of  a  dormant  and  secret  partner's  liability 
for  tne  contracts  of  the  managing  partners.    It  is  saia  in  many  of  the 
cases,  that  a  dormant  partner  is  liable,  because  he  receives  the  profits  of 
the  concern  and  thereby  diminishes  the  ability  to  pay ;  this  is  properly 
applied  to  the  case  of  a  secret  partner,  who  is  not  liable  unless  it  is  shown 
that  he  participated  in  the  consideration  of  the  contract.     The  liability 
of  a  dormant  partner  ismore  extensive ;  he  is  liable  on  all  contracts  en- 
tered into  by  the  acting  partner  in  the  partnership  name  and  in  the  coarse 
of  the  partnership  business,  whether  the  consideration  came  into  the  part- 
nership account  or  not. — See,  Winship  v.  TKe  Bank  of  the  United  States^  5 
Peters'  S.  C.  Rep.,  529.     3  Kent's  Com.,  18.      Van  Reimsdyke  v.  Kane,  2 
Gall.  Rep.,  30.      LeRoy,  Bayard  Sf  Co.  v.  Johnson,  2  Peters^  8.  C.  Rep.. 
186.  Mech.  ir  Manf.  Bank  v.  Winship,  5  Pick.,  19.  Etfans  v,  Drummond, 
4  Esp.  Rep.,  89.  Pindsrv.  Wilkes,  5  Taunt.  Rep.,  612.   Carter  r.  Wkalltf^ 
4  Bam.  4r  Adolph.,  11.      Wintle  v.  Crowtker,  1  Crompt.  4r  Jerv.,  316- 
Vere  v.  Ashby,  10  Bam.  jr  Cresw.,  288.     Ex  parte  Cellar,  1  Rose,  297. 
Froumont  v.  Coupland,  2  Bing.,  171.    Lloyd  v.  Ashby,  2  Car.  4*  Payne, 
138.     Robertson  v.  Wilkinson,  3  Price,  538..     CotAey  v.  Fennel,  10  Barn. 
Sr  Cresw.,  671.  Kell  v.  JMnby,  10  Barn.  Sf  Cresw.,  20.    Miiohdl  v.  Doll 
2  Har.  dr  Gill,  159.     Clarkson  v.  Carter,  3  Cowen,  84.    Lord  v.  Baldwini 
6  Pick.,  348.    Barsiow  v.  Gray,  3  Greenlf.  Rep.,  409.     Wilson  r.  Wtd- 
lace,  8  Serg.  4r  Ravde,  53.     Boardman  v.  Keeler,  2  Vermoni  Rep.,  65. 
Champion  v.  Bostwick,  18  Wendell,  175.     Vigers  et  al.  v.  Sainett,  13  Lou 
R^.,  303. 
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I 

4w  What  is  a  commercial  partoership  ? 

Commercial  partnerships  are  such  as  are  formed :  L  For  the  pur- 
chase of  any  personal  property,  and  the  sale  thereof,  either  in  the  sanie 
state  or  changed  hy  manufacture ;  2.  For  huying  or  selling  any  personal 
property  whatever,  as  factors  or  brokers ;  3.  For  carrying  personal  pro- 
perty for  hire,  in  ships  or  other  vessels. — Lou.  Civil  Code^  2795-6.  Bsal 
Y.  McKiemany  6  Lou,  Rtp^^Wl.  Baca  v.  Ramot^  10  Lou.  /{ep.,'417» 
Durantony  liv,  3,  tii.  9,  sec*  1,  no,  346. 

5.  What  are  the  leading  principles  of  the  contract  of  partnership  t 

A  common  interest  in  the  stock  of  the  company,  and  a  personal  re- 
sponsibility for  the  partnership  engagements. — 3  Renins  Com.y  24. 
II  est  de  Vesaence  du  contrat  de  iociite : 

1.  Que  chaeune  des  parties  apporte  ou  s^oblige  d^apporter  qudque  chose 
A  Im  sociite,  ou  de  Pargenty  ou  des  autres  tffetSy  ou  son  travail  et  son  indus" 
trie.  Socieiaiem  una  pecuniam  conferentCy  alio  operamy  posse  contrahi  magis 
obttnuii.—^,  1,  Code  pro  Siori, 

2.  //  est  de  Pessence  de  ce  contrat  que  la  sociUi  soit  contractu  pour 
ViniirH  commun  des  parties,  Lorsque  dans  un  convention  on  n*  a  envisagi 
que  PintirH  particnlier  de  Pune  de  parties  ce  n^est  pas  un  contrat  de  sociitit 
mats  «n.  contrat  de  mandat  sujet  d  revocation, 

3.  II  est  de  Pessence  du  contrat  de  sociiH  que  les  parties  se  proposent 
pour  le  control  de  faire  un  gain  ou  profit^  dans  lequeJ  chaeune  des  parties 
contractantes  puisse  esperer  ^ avoir  party  d  raison  de  ce  quelle  a  apporti  ikla 
sociiti.—Poth.  Traiii  du  Contrat  de  SociHSy  ch.  1,  n.  8  d  10.  ' 

6.  What  is  necessary  in  order  to  constitute  parties  partners  inter  se  7 

There  roust  be  a  voluntary  contract,  and  each  party  must  engage  to 
bring  into  the  common  stock  something  that  is  valuable.  A  mutual  con- 
tribution of  that  which  has  value,  and  can  be  appreciated,  is  of  the  es- 
sence of  the  contract. — 3  Keru^s  Com,y  25.  Poth^  de  Socie,y  no,  8  d  10. 
Feriere  sur  PInst.,  liv.  3.  tit,  26. 

The  object  of  the  association  must  be  lawful. — Armstrong  v.  Lewisy 
4  Moore  Sf  Scotty  h  Briggs  v.  LawrencCy  3  Term,  Acp.,  454.  Hubert  v. 
Maze,  2  Bos.  *  PuU,  371.  Griswold  v.  Watldingtony  16  Johns.  Rep.y 
489.  Poth.  Traitt  de  Soc.y  n.  14.  I>ig.y  lib.  18,  tit.  1,  /.  35.  Adams  v. 
his  CreditorSy  14  Lou.  Rep.y  454.     Churchman  v.  DaviSy  6  Whartony  146. 

If  one  person  advances  funds,  and  another  furnishes  his  personal 
skill,  in  carrying  on  the  trade,  and  is  to  share  in  the  profits,  it  amounts  to 
a  partnership. — 3  Rentes  Com,y  24.  Dods  v.  Halsey^  16  Johns.  Rep.y  34. 
Inst.  Just.y  lib.  3,  tii.  26.  Jliddleton  Bank  v.  MagUly  5  Conn.  Rev,y  49. 
Crumpston  v.  jifcJfairy  1  Wenddly  457.  Burchctt  et  al.  v.  Boltingy  5 . 
Munf.  Rep.y  442. 

A  partner  may  agree  to  take  a  share  of  the  profits,  and  not  be  ac- 
countable for  any  part  of  the  loss. — Inst.  Just.y  lib,  3,  tii.  21.  But  it  must 
be  so  understood,  that,  if  profit  accrue  from  one  species  of  things,  and  lost 
from  another,  only  what  remains  after  the  loss  is  compensated,  shall  be 
considerMl  as  profit. — /(/em,  sec.  2. 
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There  must  be  a  communion  of  profits  to  constitute  a  partnership 
between  the  parties.  They  must  not  be  jointly  coneemed  in  the  pur* 
ctil^e  only,  but  jointly  concerned  iii  the  future  sale. 

<the  shares  must  be  joint,  though  it  is  not  necessary  that  th^y  ahonid 
be  ^naL — Coope  v.  Eyre^  1  H.  Black.  Rep.j  37,  Ftreday  v.  Hordcm^ 
Joe.  Rep.,  144.  2  W.  Black.  Rep.,  999.  Dry  v.  Boswel^  1  Camp.  Rep^ 
a39.     Cheap  y.  Crammond,  4  Bam.  4r  Md.,  663. 

If  two  persons  jointly  agree  to  do  a  particular  piece  of  work,  but 
the  money  received  for  such  is  not  to  be  employed  on  their  joint  account, 
the  persons  so  contracting  are  not  partners. — Fruckle  v.  Stacy^  Sel.  Cos. 
in  CA.,  9.     Wilkinson  v.  Jett^  7  Leigh^  115. 

*  But  where  two  persons  are  engaged  in  running  a  coach,  one  of  them 
finding  horses  for  one  part  of  the  road,  and  the  other  for  the  other  part, 
and  the  profits  of  each  party  are  to  be  calculated  according  to  the  number 
of  miles  covered  by  his  own  horses,  and  one  party  receives  the  fares  aad 
renders  an  account  thereof  to  the  other  party  every  week — ^these  parties 
are  partners. — Froumont  v.  Couplandy  2  Bing.^  171.  9  Moore^  319.  1 
Can.  4-  Paynty  275.    Champion  v.  BoHwicky  18  Wtnddl^  17&. 

So  where  parties- agree  together  to  burn  a  lime  kiln,  and  one  of  them 
was  to  fill  the  kiln,  the  other  to  furnish  the  wood  and  burn  the  kiln,  and 
the  lime  was  to  be  equally  divided  between  them :  held^  that  a  technical 
partnership  existed  as  to  the  lime. — Musier  v.  Trunpbour^  5  Wendell,  274> 

B.  and  four  others  were  owners  of  a  cargo  in  distinct  proportions, 
and  the  cargo  was  sold  in  Calcutta,  and  the  proceeds  invested  in  a  retam 
cargo ;  there  was  no  agreement  between  the  parties  to  share  in  the  futvre 
sale  of  the  return  cargo ;  and  B.  carried  on  business  for  himself,  uncon- 
nected with  the  other  persons ;  it  was  held,  that  they  were  not  partners. 
— Holmes  v.  The  United  Ins,  Co.,  2  Johns.  Cns.,  329.  Post  v.  Kimberly^ 
9  Johns.  Rep,,  470.     Walden  v.  Sherburne,  15  Johns.  Rep,,  409. 

Ross  employed  Drinker  to  procure  consignments  for  him,  and  act  as 
his  agent  in  certain  mercantile  business  to  be  cnrried  on  in  the  name  of 
Ross,  and  keep  his  books.  Drinker,  as  a  compensation  for  his  services, 
was  to  receive  half  the  profits  of  the  business ;  but  he  had  no  authority  to 
contract  debts  in  the  name  of  Ross,  nor  was  he  to  be  liable  to  third  per- 
sons for  his  debts :  it  was  held  that  this  agreement  did  not  constitute  a 
partnership  between  them. — Ross  v.  Drinker,  2  HalPs  Rep,,  415.  Jkfiller 
r.  Bartlett  et  ah,  15  Sergt.  ^  Rawle,  137.  Murray  v.  Whitney^  10  Johns. 
Rep.,  226.  Rice  v.  .Austin,  17  J^ass.  Rep,,  197.  Taylor  v.  Taylor,  2 
Murph.  Rep,,  70.     Osborne  v.  Breunar,  2  Jfoti  Sc  McCord's  Rtp.^  427. 

Three  persons  agree  to  tun  a  line  of  stages  from  Albany  to  TTtica, 
and  to  each  of  them  a  portion  of  the  road  was  assigned ;  each  was  to 
furnish  his  own  horses  and  carriages,  at  his  own  expense  and  risk ;  but 
extra  expenses  for  extra  carriages  were  to  be  borne  by  all  the  parties 
jointly.  A.  was  to  receive  the  money  earned  by  the  western  part  of  the 
line,  and  B.  and  C.  that  earned  by  the  eastern  part.  On  a  statement  of 
accounts  by  a  common  agent,  it  appeared  that  the  balance  was  due  from 

B.  to  C.     Held,  that  there  was  no  such  partnership  between  A.,  B.,  and 

C,  as  would  prevent  an  action  of  assumpsit  for  the  above  balance. — 
Whetmore  v.  Baker,  9  Johns.  Rfp.y  307. 
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BatwhereA.  agveed  with  B.  to  carry,  the.  mail  belweeft  N.  and  B,, 

and  to  pay  his  proportion  of  the  expense,  the  moaey  received  for  the 
same  to  be  provided  between  them,  and  the  damage  arising  from  the  loaa 
of  parcels  to  be  born  in  equal  proportion  :  held^  that  this  agreement  couy 
stituted  a  partnership  vuer  se, — Green  v.  JletrsUj/p  %  Bing*j  JV.  S.^  180 
Bauer  v.  Jlwierson^  2  Leigh,  Rep^  550. 

The  facts  that  several  persons  associated  together  to  run  a  line  of 
stage  coaches,  that  they  had  a  general  meeting,  and  that  debts  were  con* 
tracted  on  account  of  the  company,  do  not  prove  a  partnership  us  between 
themselves. — Chandler  v.  Brainard^  14  Pick.  Rep.^  285. 

A.  owning  ^  mill^  agrees  with  B.  to  work  it,  and  divide  the  gross 
eamins^s  equally.  They  are  not  partners,*B.'8  share  being  only  a  com* 
peosation  for  his  labor. — .Ambler  v.  Bradley^  6  Vermont  Kep.^  119.  Tur' 
fur  V.  Bissell,  H  Pick,,  192. 

A  contractor  for  conveying  the  mail,  agreed  with  a  sub-contract<Mr| 
that  he  shall  perform  half  the  service  and  be  entitled  to  half  the  compen- 
sation :  heidf  that  this  agreement  did  not  constitute  a  partnership  between 
the  parties. — Wilkinson  v.  Jetty!  Leigh*^  115.  Churchman  v.  Davis^  6 
Wharton^  146. 

Where  two  persons  are  jointly  concerned  in  building  a  mill,  tha 
promise  of  one  to  pay  for  advances,  will  not  bind  the. other.  The  comr 
munity  of  interest  does  not  create  them  partners.  To  coaatitute  them 
sachf  there  must  be  an  agreement  ultimately  to  share  in  the  profits.--^ 
Porter  v.  McClure^  15  Wendell- 

Between  the  partners  of  a  commercial  partnership  and  clerk,  who,  in 
addition  to  his  yearly  salary,  is  to  receive  a  share  of  the  profits,  there  ia 
no  partnership  created. — St.  Victor  v.  Danbert^  9  Lou.  Rep^  314.  SmitM 
v.  Craven^  1  Cromp.  4*  ^^er.,  500.  J^Tdthan  v.  Gard^ro^  1 1  Lou.  Rep^  262# 
Coe  V.  Cooky  3  Whart.y  569.  Miller  v.  Barlleit  4*  Harding^  15  Sergt.  $r 
iZav/e,  137.  Murray  v,  Whitney^  10  Johns,  Rep.^  i226.  Mice  v,  Jlustin^ 
16  M<U9.  Rep.y  197.  Purviance  v.  MeCliniu^  6  &ergt.  4r  Rawle^  259. 
Taylor  v.  Taylor,  3  Murphy  Rep..  70. 

The  deriving  a  certain  emolument  from  trade^  does  not  constitute  o^ 
partnership;  but  if  this  emolument  depends,on  profit  and  loss,  then  it  isa, 
partnership. — Simpson  v.  Feltz,  1  McCord^s  Ch.  Rep.y  218.  Chase  r. 
Barretty  4  Paige,  148.     Bosiwtck  v.  Champion^  18  WenMl,  175. 

A.,  B.  and  C.  were  common  carriers  from  L.  to  F.,  a  separate  por* 
tion  of  the  road  being  allotted  to  each;  and  it  having  been  stipulated 
also,  that  no  partnership  should  exist  between  them ;  A.  for  himself  and 
the  other  parties,  agreed  with  the  mint  to  carry  coin  from  L.  to  F.,  and 
afterwards  makes  other  agreements  with  the  mint  to  carry  coin  to  places 
not  on  the  road  :  held,  that  all  the  parties  were  entitled  to  share  in  the 
profits  of  these  agreements. — Russell  v.  Austwiky  1  Sim.  Rep.y  52.  Brooks 
y.  Lourey,  2  McCord's  Rep.,  42 1.  Smiih  v.  Watson,  2  Bam.  Sf  Cresw.,  400* 
3  DowL  Sr  Ryly  751.  Read  v.  Hollinshead,  4  Bam.  4t  Cresw.y  867.  7 
DowL  4*  Ryl',  444. 

An  agreement  between  merchants  to  set  up  a  store,  and  for  one  to 
anperintend  the  business  and  to  receive  one-third  of  the  profits  realized^ 
(he  patting  in  no  stock),  constitutes  a  partnrrakip. — Simpson  v.  Felt.y  jf 
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McCor^s  Rep.y  418.  Chan  v.  Barrett,  4  Pa^Cy  148.  TtfyZor  v.  Terme^ 
3  /Tar.  <^  JoAnt.  Rep,y  505.  Muzzy  v.  Whitntyy  10  /oAn«.  jRep.,  226. 
Hesketh  r.  Slanchard^  4  £a«f'«  I2ep.,  144.  Gec^i^e^  ▼.  Wallace,  2  B/igA., 
270. 

T.  and  R.  were  piiTtners  in  an  adventure  to  Cadiz,  and  before  the 
whole  of  the  adventure  was  disposed  of,  the  parties  entered  into  a  new 
agreement,  under  the  following  memorandum :  I  agree  to  give  T.  half 
the  profits  he  makes  on  my  goods,  instead  of  a  commission,  after  ship- 
ping, freight  and  other  expenses  paid ;  I  pay  T.^s  passage  out :  Ae/cf,  that 
the  parties  under  this  agreement,  were  partners. — Ex  parte  Richardson^  1 
Rose,  91.  Coll.  on  Part.^  18.  Ex  parte  Langdale,  18  Ves,,  300.  Ex 
parte  Hamper^  17  Ves.y  404.  Ex  parte  Rowlandsony  1  Rose,  91.  Ex  parte 
Watson,  19  Ves.,  459.  Mair  v.  Glennie,  4  Maule  djr  Selw.,  2^.  Withing- 
ton  V.  Herring,  3  Moore  4-  Payne,  30.  Waugh  v.  Carver,  2  H,  Black,  Rep^ 
235.  Wilkinson  v.  Fazier,  4  Esp.,  182.  Chase  v.  Barrett,  4  Paige^  148. 
Baxter  v.  Rodman,  3  P^/^.  I^g?.,  435. 

The  party,  in  order  to  constitute  him  partner,  must  have  such  an  in- 
terest  in  the  profits  as  will  entitle  him  to  an  account,  and  give  him  a  spe- 
cific lien  or  preference  in  payment  over  other  creditors. — Champion  ▼. 
Boshoick,  18  Wendell,  175.     Pothier  de  Societe,  no,  73.     Ex  parte  Chitck^ 

1  Moore  8c  Scoti,  615.  Fox  v.  Clifi,  2  Moore  Sf  Scott,  146.  Ex  porta 
IHghy,  and  Ex  parte  Buckton,  1  Deacon,  341.  2  Montague  4*  JJyrton,  735. 
Jferot  V.  Bumand,  4  Russell,  247.  Barklie  v.  ^cotf,  1  Hudson  4*  Brooks^ 
Rep.,  83.        '^ 

A  reasonable  expectation  of  profit  will  be  sufiicient  to  constitute  a 
person  a  partner ;  as  where  a  party  is  employed  to  sell,  and  to  have  a 
share  of  the  profits  if  they  exceed  a  certain  sum. — Dig.,  lib.  17,  tU-  2^  /. 
44.    Poth.  Cont.  de  Societe,  no,  13. 

A  contract  by  which  an  actor  is  to  receive  a  certain  proportion  of  the 
receipts  each  night  he  plays,  does  not  render  him  a  partner  of  the  mana- 
ger ;  it  is  a  contract  for  hire. — Cline  v.  Caldwell,  4  Lou,  Rep,,  420. 

Between  the  partners  of  a  commercial  firm,  and  a  clerk,  who,  in  ad- 
dition to  his  monthly  salary,  is  to  receive  a  share  of  the  profits,  there  is 
ao  partnership  created. — St.  Victor  v.  Danbert,  9  Lou.  Rep*,  317. 

7.  How  are  part  owners  of  ships  considered,  as  regards  their  interest 
in  the  ship  1 

They  are  generally  tenants  in  common  and  not  partners  or  joint 
tenants ;  yet  there  may  be  a  special-  partnership  in  the  ship  as  well  as 
the  cargo,  in  regard  to  a  particular  adventure. — Mumford  v.  J^icholl,  20 
Johns.  Rep.,  611. 

The  several  part  owners  of  a  ship  are  not  partners,  but  tenants  in 
common. — Ex  farte  Young,  2  Ves.  4r  Beames,  242.     Ex  parte  Harrison, 

2  Rose  Cas.  in  B,,  76.  Ex  parte  Gibson^  1  Montagu  on  Part.,  192.  Mer- 
rill V.  Bartlett,  6  Pick.,  47.  Jackson  v.  Robinson,  3  Mason,  138.  Scotlin 
V.  Stanly,  1  Dall.  Rep.,  129.  U.  S.  Ins.  Co.  v.  Scott,  1  Jahns.  Rep,,  106 
Wrtght  V.  Hunter^  I  East'^s  Rep.,  20.  French  v.  Backhouse,  5  Burr^ 
t727.  Sands  v.  Childs^  Salk.  Rep,  31.  Max  v.  Roberts^  12  Ea»t*a 
R^.,  89. 
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Though  the  general  rule  is,  that  part  owners  of  ships  are  tenants  in 
eommon,  and  not  partners,  nor  liable  in  soltdoy  nor  entitled  to  a  settle* 
ment  of  aceoants  on  the  principle  of  partnership,  yet  vessels,  as  well  as 
other  chattels,  may  be  held  in  strict  partnership,  with  all  the  control  in 
each  partner  incident  to  commercial  partnerships.-^ il6M^  on  Shipp.^  81 
Dodd^ngtan  v.  Hillet^  1  Vis.,  497.  MchoU  v.  Mumford^  20  Johns.  Rep., 
611.  Valines  Com.,  tome  1,  584>.  Lamb  v.  Durante  VI  Mass,  Rep.^  54^ 
Phillip  r.  Burrymanj  3  ShepMs  Rep.^  425. 

In  Seabrook  v.  Rose^  2  HifPs  Ch.  Rep,^  555,  the  question  is  consider- 
e<i,  whether  owning  a  ship  emplAyed  in  trade,  by  several  indistinct  shares, 
constitute^  a  partnership ;  and  Cfhan.  Dessaussure  was  of  opinion  that  it 
constitates  a  partnership,  and  carries  with  it  all  its  incidents. — S*  P.  Her^ 
man  4*  Son  v.  Lou.  St.  Ins.  Co.j  8  Lou.  Rep.^  267.  Vigers  v.  Sainett^  13 
Lou.  Rep,y  303. 

When  a  person  is  to  bo  considered  as  a  part  owner,  or  as  a  partner, 
depends  upon  circumstances.  The  former  is  the  general  relation  between 
ship  owners ;  and  the  latter  the  exception,  and  requires  to  be  specially 
shown. — Wright  v.  Hunter^  1  Eas^s  Rep.^  20.  Scouin  ▼.  Stanly,  1  Dalt 
Rep.  129.  E.  Holt  on  Shipp,  Int.y  p.  53.  Holdemeas  v.  Shacklessy  8  Bam. 
4rCrttio«r612.  3  Rentes  Com.,  155.  Thompson  v.  Snow,  4  Greenl.  Rep.^ 
264.    Jackson  v.  Robinson,  3  Jkasoris  Rep.j  138. 

The  eases  recognize  a  clear  and  settled  distinetioh  between  part 
owners  and  partners.  A  part  owner  has  only  a  disposing  power  over  his 
own  interest  in  the  ship,  and  he  can  convey  no  greater  title ;  but  a  partnet 
may  sell  the  whole  vessel ;  and  the  vendee,  in  a  case  free  from  fraud,  will 
have  an  indefeasible  title  to  the  whole  ship^ — 3  Rentes  Com.,  155. 

8.  What  is  the  rule  where  lands  are  held  for  partnership  purposes  1 

The  rule  in  law  is,  that  it  creates  a  joint  tenancy.  But  in  equityi 
where  real  estate  is  acquired  with  partnership  funds,  for  partnership 
purposes,  it  will  be  regarded  as  partnership  stock,  and  liable  to  all  the 
incidents  of  partnership  property.  It  may  also,  by  agreement  of  the 
parties,  be  held  as  personal  stock  of  the  company.— S>tgoum«y  v.  Munn, 
7  Conn.  Rep,,  11. 

Where  partners  purchase  real  estate  for  the  purposes  of  the  partner- 
ship,  it  is  usually  conveyed  to  them  as  tenants  in  common.  Therefore^ 
upon  the  decease  of  one  of  several  partners,  to  whom  the  land  has  been 
conveyed,  the  legal  estate  in  such  partner's  share  will  descend  to  his  heir, 
who  will  be  tenant  in  common  with  the  surviving  partners.  In  this  case, 
if  under  all  the  circumstances  it  appear  that  the  heir  is  to  have  a  benefi- 
cial interest,  the  widow  of  the  deceased  partner  will  be  entitled  to  <^wer. 
—Collyer  on  Part.,  68.     Bell  v.  Phyn,  7  Ves,,  453.      - 

It  has  been  decided  in  Tennessee,  Louisiana,  and  Kentucky,  that 
real  estate  held  by  partners  for  partnership  purposes,  descends  and  vests 
in  the  heirs  at  law  of  the  deceased  partner,  as  real  estate  in  other  cases* 
— Yeaiman  v.  Woods,  6  Yerger  Rep.,  20.  Baca  v.  Ramos  et  al.,  10  Lou. 
Rep.,  417.  .Anderson  v.  Tompkins,  1  Brack.  Rep.,  456.  Hart  v.  Hawkins^ 
S  Bibb.,  506. 
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OF  THE  RIGHTS  OF  PARTNERS  INTER  SR 

1*  What  i«  the  rule  a«  to  the  iaterest  which  each  partner  has  in  ilit 
partnership  property  X 

The  rule,  is,  that  the  interest  of  each  partner  is  his  share  in  the  sur^ 
plus,  after  the  partnership  accounts  are  settled,  and  all  just  claims  satis* 
fied,— JVicAo//  v.  Mumford^  4  Jo/itis.  €h.  Rep.,  522.  Fox  v.  Hanbury, 
Cowp.  Rep^  445.  Taiflor  v-  Fields^  4  Ve*^  396,  15  Ves.,  559  Pierce  v. 
Jackson,  6  Mass-.  Rep^  242.  United  SicUee  v.  Hark  el  al^  8  Puere'  S.  C 
Rep^  27L 

2.  What  is  the  rule  in  equity  as  to  the  obligation  of  partners  in  their 
conduct  towards  each  other  1 

There  is  an  implied  obligation  among  partners,  to  use  the  propetty 
for  the  benefit  of  those  whose  property  it  is. — 15  Ves.,  5i29. 

Not  only  gross  frauds,  but  transactions  of  a  more  plausiUe  natmre, 
such  as  intrigues  for  private  benefit,  are  elearly  offences  against  the  part^ 
nership  at  large,  and  as  su<^  are  relierable  m  a  court  of  equity. — CalL 
on  Part.,  95.  Marshall  y.  Coleman,  2  Jac.  Sr  Walker,  5266.  Sometmlle  v. 
Machnf,  16  Vee.,  382.  McCaidy  v.  McFarlane,  2  Dessau,  239.  Honore 
T.  Coimesnel,  1  J.J.  Marsh.,  519.  Glasstngionv.  Thwaites,  ISim.  4*  Sht.^ 
124.  Jferoi  ▼.  Bumard^  4  Russ.,  247.  S.  C,  2  Bligh.  JV*.  S.,  215.  Dmrie 
yr.Johfi,  1  McCle.,  206,  S.  C.  13  Price  Exch.  Rep.,  406.  Heart  v.  Comings 
3  Paige,  566.  Taylor  v.  Taylor,  2  Murph.  Rep,,  70.  Craushay  v.  Golltna^ 
2  Russ.,  341.  Feredayy,  Wightwick,  1  i2«^«.  4"  Jlfy/»«,45.  jS.  C.  Tamlyn^ 
250.    Russell  ▼.  Auslmck,  1  Sim.  ^^p.,  52. 

Where  a  partner  who  superintended  exclusively  the  accounts  of  the 
concern,  agreed  to  purchase  his  co-partner's  share  of  the  business,  for  a 
sum  which  he  knew,  from  accounts  in  his  possession,  but  which  he  con- 
cealed from  his  co-partners,  was  an  inadequate  consideration,  the  agree- 
ment was  set  aside. — Maddeford  v.  Au&wick,  1  Sim.,  29. 

The  plaintiff  and  Fenwick  were  partners  at  will  in  the  business  of 

glass  manufacturers,  and  for  that  purpose  had  taken  a  lease  of  some  glass 
ouses  and  a  freestone  quarry.  Fenwick's  son  having  afterwards  oeeB 
admitted  into  the  partnership,  he  and  his  father  applied  for  a  renew^  of 
the  lease,  in  their  own  names  alone,  without  communicating  the  fact  to 
the  plaintiff.  They  stated  to  tt^e  agent  of  the  owner,  that  they  had  deter- 
mined to  have  no  further  connection  in  trade  with  the  plaintiff^  though  at 
that  moment  they  had  not  apprised  him  of  their  intention  to  dissolve  the 
partnership.  The  lease  was  renewed  in  the  name  of  the  Fenwicks,  from 
the  22d  of  Nov.  following.  The  Fenwicks  then  gave  the  plaintiff  notice 
of  their  intention  to  dissolve  the  partnership  on  the  same  22d  day  of  Nov. 
Sir  Wm.  Grant  held,  that  the  lease  so  renewed  was  the  property  of  the 
partnership  of  the  plaintiff  and  the  Fenwicks.  It  is  clear,  he  said,  that 
one  partner  cannot  treat  privately,  and  behind  the  backs  of  his  co-partners, 
for  a  lease  of  the  premises  where  the  joint  trade  is  carried  on,  for  his  own 
individual  benefit ;  if  he  does  so  treat,  and  obtains  a  lease  in  his  own 
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have  been  so  obtained. — Featherstonaugh  v.  Fenwitk,  17  Fw.,  298. 

The  same  Tule>$  and  tests  are  applied  to  the  conduct  of  partners,  as 
are  ordinarily  applied  to  that  of  trustees  in  general.  A  trustee  ought  ^ 
strictly  to  pursue  the  even  tenor  of  his  way,  without  perverting  it,  directly 
or  indirectly,  to  his  own  personal  advantage.  So  there  is  an  obligation 
imposed  upon  a  partner  the  instant  he  receives  partnership  property, 
either  to  apply  it  to  partnership  purposes,  or  to  charge  himself  as  debtor 
with  it,  in  the  partnership  books. — Ex  parte  Youngs  3  Vts.  8f  Beames^  36. 
Richardson  v.  Chapman^  1  Bro,  P.  Gas,^  324.  Crawshay  v.  Collins^  2 
Russ.f  325*  Coust  v.  Harris^  Tur.  ic  Buss.^  521.  Cunningham  v.  LittU- 
fields  1  Edw,  Rep.j  104.  Simms  v.  Kirthyy  ,1  Monroe^s  Rep,y  80.  Turner 
V.  Samuel^  4  Litt,  Rep,,  187.     Pendleton  v.  Wamberzer^  4  Cranch,  74. 

If  one  partner  withdraws  or  uses  the  partnership  fVinds  in  his  own 
private  trade  or  speculations,  he  must  not  only  aecoant  for  the  monies  so 
withdrawn,  but  for  the  profits  of  that  trade. — Stoughion  v.  Lynch,  1  John$* 
Ck.  Rep.,  467. 

But  a  partner  who  withdraws  funds  will  not  be  chargeable  with  com* 
pound  interest,  unless  he  trades  or  speculates  with  them  to  a  profit. — 2 
Johns.  Ch.  Rep.,  210. 

A  partner  who  goes  abroad  on  his  own  personal  affinrs  is  not  entitled 
tocburge  his  expenses  to  the  partnership. — Mumford  v.  Murray,  6  Jokm^ 
Ch.  Rep.y  452.     Wuher9  v.  Wiihtrs,  8  Peters'  S.  (7.  Rep.,  355* 

3.  What  is  the  genera]  rule  as  to  the  right  of  a  partner  to  charge  the 
firm  for  his  care  and  expenses  in  transacting  the  partnership  business  1 

That  no  partner  is  entitled  to  compensation  for  his  services,  unless 
there  is  a  special  agreement.  Nor  is  he  lo  be  allowed  for  interest  on 
money  advanced  to  the  firm,  until  a  general  settlement  or  dissolution.— 
L€s  V.  Lashbrook,  9  Leigh.  Rep. 

In  the  management  of  the  co-partnership  business,  each  partner  is 
attending  to  his  own  business  therein,  as  well  as  to  the  interest  of  his  co- 
partners ;  and  the  law  implies  no  agreement  to  compensate  either  of  them 
for  their  various  and  unequal  duties  and  services  in  the  management  of 
the  business  of  the  firm  ;  but  one  of  the  co-partners  may  be  answerable  tO' 
the  others  for  an  injury  which  the  company  has  sustained  by  his  fraudu«^ 
lent  misconduct,  in  violation  of  his  duty  as  a  partner. — Caldwell  v.  Leiber^ 

7  Paige,  483. 

(jtk  the  other  hand,  if  the  company  Wrongfully  confiscate  the  stock 
of  a  partner,  he  has  an  action  to  be  re-instated  in  his  rights  ;  but  his  stock 
will  remain  subject  to  the  debts  and  losses  of  the  company  until  the  dis- 
solution.— Lesseps  v.  The  Archkeet  Co^,  13  Lou.  Rep.,  415. 

The  expen$es  of  a  partner  confined  within  the  prison  bounds,  under 
pfoeess  issued  on  a  judgment  against  the  firm,  are  to  be  paid  out  of  the 
partnership  funds. — Day  v.  Mate,  2  JV.  S.  Mart.  Lou.  Rep,,  90. 

'    A  partner  going  abroad  on  the  business  of  the  firm,  will  be  allowed  for 
his  reasonable  expenses,  as  for  travelling  and  hoard. -—Withers  v.  WUherSy 

8  Ptfiers'  S.  C.  Rep.,  355«    In  this  case  the  partnership  business  wa»' 
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carried  on  in  the  District  of  Colnmbia.    There  wee  a  eoreiumt  in  the 

articles  that  each  shoaid  pay  his  own  individual  expenses.  In  the  coarse 
o(  jthe  partnership  business  it  became  necessary  for  the  defendant  to  re- 
main some  time  in  New  York,  at  a  considerable  expense,  which  he 
charged  to  the  firm  $  this  the  co-partner  refused  to  allow,  and  afler  a 
dissolution  of  the  firm,  brought  his  bill  for  an  account  of  the  monies  so 
applied.  The  court  held,  that  the  covenant  in  the  articles  extended  only 
to  private  family  expenses,  and  not  to  the  business  of  the  firm,  and  allow- 
ed the  defendant  such  expenses  as  he  actually  proved,  viz. :  ten  dollars 
and  eighty-seven  cents  per  week  for  board. 

4.  What  is  the  rule  as  to  the  right  of  partners  to  connect  themselves 
with  other  concerns,  or  to  engage  m  private  speculations  1 

The  rule  in  equity  is,  that  a  partner  cannot  engage  in  another  con-* 
cem  which  necessarily  gives  him  a  direct  interest  adverse  to  that  of  the 
partnership. — Claasington  v.  Thwaites^  1  Sim,  fr  Stu.  Rep.y  133.     Burton 
v.  Wookey^  Madd  4*  Gild.  i2ep.,  367.    ^Mumfard  v.  Murray ^  t  Johns.  Ck. 
Rep.^  17. 

No  person  who  owes  a  duty  to  another,  can  place  himself  in  a  situ- 
ation which  gives  himself  a  bias  against  the  discharge  of  that  duty. — ^c- 
Qauley  v.  McFarlane^  2  Dessau.^  239.  Maddeford  v.  Jlustwick^  1  Sim. 
Rep.^  89.  Smiih  in  re  Hay^  6  Mad.  Rep.^  2.  Marshall  y.  Coleman^  2Jac. 
ir  Walk.  Rep.,  266.  SomervUle  v.  Mackay,  16  Ves.^  382.  Chavary  v.  Vun 
Sommer^  3  Woodes^  sec.  416.  1  Swanst.  Rep.,  511.  17  Ves.,  198.  Dig.^ 
lib.  17,  tU.  I.  4,  et  I.  65. 

The  good  faith  of  partners  is  mutually  pledged  to  each  other,  that 
the  business  shall  be  conducted  with  their  actual  and  personal  interposi- 
tion, enabling  each  to  see  that  the  other  is  carrying  it  on  for  their  mutual 
advantage  and  not  destroying  it. — Coll.  on  Part.,  101. 

5.  What  is  the  general  rule  as  to  the  rights  of  t^ie  partners  in  manag- 
ing the  partnership  affairs  1 

One  partner  cannot  exclude  another  from  an  equal  management  of 
the  concern,  whether  the  partnership  be  in  full  operation,  or  whether  it  be . 
only  subsisting  for  the  purpose  of  winding  up  the  affairs. — 2  Jac  if  Walk.^ 
558.     Wilson  v.  Greenwood,  1  Swanst.  Rep.,  481. 

This,  however,  must  be  received  with  some  limitation :  for,  if  one 
partner  were  solely  interested  in  the  partnership  property  in  specie,  the 
other  sharing  in  the  profits  only,  it  could  hardly  be  said  that  the  latter 
had  an  equal  power  in  the  management  of  the  property  in  specie.*-Ce//« 
on  Part.,  102. 

Ghacun  des  associes  peui  se  servir  des  choses  appartenants  &  la  sotieti^ 
pourou  quHl  les  fasse  servir  aux  usages  auooquels  elles  soni  destinies,  ei 
qu*il  n^en  use  pas  de  maniere  d  empecher  ses  associes  d*en  userd  leuriour 
pareillement. 

But  if,  for  example,  there  is  in  the  partnership  effects  a  city  house 
which  is  destined  to  be  rented,  one  of  the  partners  cannot  be  permitted  to 
oppose  a  contract  of  rent  which  his  co-partners  have  made  with  a  third 
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persoD  under  pretence  of  occupying  a  part  of  the  houfie  proportioned  to 
nis  share  in  the  partnership  and  leaving  the  surplus  to  his  co-partners,  he 
must  consent  to  the  contract,  or  find  a  tenant  at  a  higher  price  in  a  rery 
short  delay ;  which  should  he  given  him.  But  if  it  was  a  house  not  des- 
tined to  be  rented,  but  for  the  habitation  of  the  partners,  one  partner  can- 
not prevent  his  co-partners  from  occupying  a  part  proportioned  to  their 
interests. 

Likewise  if  there  is  among  the  effects  of  the  partnership  a  horse  des- 
tined to  travel  on  the  afiairs  of  the  firm,  one  partner  cannot  be  prevented^ 
when  the  horse  has  no  travelling  to  do,  from  riding  him,  leaving  to  his 
co-partners  the  same  privilege. 

Chacun  des  associes  a  le  droit  dCohligtr  ses  associds  d  faire  avec  lui  let 
impeases  qui  sont  necessaires  pour  la  conservation  dee  choses  dependaifUes  dt 
lasoditi;  L,  \^ff.comm.  div. 

For  example,  if  the  houses  want  repairs,  or  if  there  is  a  quantity  of 
wine,  of  which  the  casks  want  new  hoopin?,  each  may  oblige  his  co-part- 
ners to  join  with  him  to  make  these  repairs,  and  are  bound  by  his  con- 
.  tracts  with  the  workman. 

Un  associe  ne  peut  faire  aucun  changement  ni  innovation  sur  lee  kert^ 
tages  dependans  de  la  eocUte :  qicand  mime  cetie  novation  seroit  advantageuet 
d  la  socieii :  In  re  communi  neminem  dominorum  quicquam  facere  invito 
dtero  posse :  in  re  enim  pari  potiorem  esse  causam  prohihentis  /  D.  28,  ff^ 
comm.  divid. 

Therefore  if  one  of  the  partners  without  consent  of  his  co-partner» 
sends  workmen  to  build  a  house  upon  their  land  held  in  common,  the 
other  partners  may  well  prevent  it«  Quia  ille  ^ui  facere  conatur^  quodam^ 
modo  sibi  alienum  jus  prtBripit,  si  quasi  solus  dominus  ad  suum  arbitrium 
uti  communi  vdit ;  L.  ll,^'  si  sero,  vindic. 

But  if  the  partner  has  achieved  the  work  without  having  been  prohib- 
ited by  his  co-partners,  he  cannpt  be  compelled  to  demolish  it,  but  only  to 
indemnify  the  company,  unless  it  is  greatly  to  the  interest  of  the  company 
that  the  work  done  in  the  absence  or  unknown  to  the  other  parties  should 
not  be  suffered  to  subsist. 

Un  associe  nepeut  alientr  ni  engager  les  choses  dependantes  de  Ja  soctHi 
si  ce  n^est  pour  la  part  quHl  y  a:  nemo  ex  sociis  plus  parte  sud  potest  alien^ 
arc,  etsi  tolorum  bonorum  socii  sint ;  L,  68,  ff.  pro  soc. 

In  commercial  partnership  each  of  the  partners  is  supposed  to  have 
given  to  each  of  his  associates  the  power  to  administer  in  the  name  of 
the  firm  the  ordinary  affairs  of  the  partnership ;  as  to  sell  and  to  buy  the 
merchandise  in  which  the  firm  deal,  to  pay  ana  receive ',  and  the  contracts 
of  each  will  bind  the  firm,  though  the  consent  of  the  other  partners  was 
not  obtained. 

But  where  one  partner  is  about  to  make  a  contract  in  the  name  of  the 
irm,  his  cf^partner  may,  before  it  is  concluded,  interfere  and  prevent  it. 
In  re  pari  potiorem  causam  esse  prohibentis  constat;  L.  28,  ff.  de  comm* 
divid. 

In  a  case  where  the  mortgagee  of  mines  in  possession  was  called  sa 
by  the  InortgaMr,  his  partner,  to  expend  monies  on  them,  the  mortgagor 
msisting  that  the  mines  were  injured  for  want  of  the  expendiuire,  Lord 
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Eldon  said,  that  taking  this,  not  as  a  mortgage,  bat  as  a  partnership,  hm 
should  like  to  hear  to  what  expense  a  partner  could  be  called  to  go  who 
might  happen  to  be  a  very  large,  creditor  to  the  partnership  trade. — Rowe 
V.  Wood,  2  Jac.  6r  Walk.  Rep,,  556.     Coll.  on  Part.,  102. 

As  a  general  rule,  each  one  of  the  members  of  a  co-partnership  has  an 
equal  right  to  the  possession  of  the  partnership  effects,  and  to  collect  and 
apply  them  in  satisfaction  of  the  debts  of  the  firm.— Law  v.  Ford^^  2 
Paige's  Rep.,  310.     Poih.  de  Socitte,  67. 

One  partner  cannot,  in  general,  incur  large  unnecessary  expenses  on 
account  of  the  partnership,  as  by  ordering  expensive  repairs. — Dtg.,  lib. 
17,  tit.  68.     Poih.  de  Societe,  chap.  5,  sec.  1,  Jfo.  87. 

6.  What  is  the  rule  as  to  the  employment  of  stock  in  trade  by  one 
partner  1 

That  the  stock  of  the  partnership  is  only  to  be  employed  in  augmen* 
.  tation  of  the  trade,  for  the  mutual  benefit  of  the  partners ;  neither  of  them 
can  make  use  of  it  for  his  private  advantage.  Therefore  if  one  partner 
borrows  money  of  the  other  on  his  note,  he  shall  pay  interest,  though  he 
had  more  money  in  the  stock  than  he  borrowed. — Beacher  v.  Grubaum^ 
Mosely's  Rep.,  3.  Stoughion  v.  Lynch,  1  Johns.  Ch.  Reo.,  470.  Robinson 
V.  Crowder,  4  McCord*s  Rep.,  590.  Coll.  on  Part.,  103.  Lesseps  v.  u?r- 
chitect  Co.,  13  Lou.  Rep.,  415. 

Unless  there  be  an  agreement  to  the  contrary,  it  is  the  ordinary 
course  that  each  partner  be  able  to  dispose  of  the  partnership  stock  for 
the  augmentation  of  the  Irade,  and  to  negotiate  bills  and  notes  in  the  name 
of  the  firm,  and  where  he  has  advanced  money  to  receive  contribution. — 
Mcllreath  v.  Margetson,  4  Doug.'s  Rep.,  296.  In  re  Webb,  2  Moore^s 
.  Rep.,  500.  United  States  Bank  v.  Winship  Sc  Binney,  5  Peters^  S.  C. 
R^.,  529.  Anderson  et  al.  v.  Tompkijis,  1  Brock's  Rep.,  459.  Dennia^ 
toun  V.  De  Bugs  et  al.,  18  Mart.  Rep.,  48.'    Coll.  on  Pari.,  103. 

In  the  absopce  of  any  express  stipulation  a  majority  must  decide  as 
to  the  disposal  of  partnership  property :  or  if  no  majority  can  be  obtained 
to  decide  as  to  such  disposal,  or  there  are  but  two  partners  in  the  firm, 
one  or  more  partners  may  manage  the  concern  as  they  think  fit,  provided 
it  be  within  the  rules  of  good  faith  and  warranted  by  the  circumstances  of 
the  case. — 3  Chitty's  Laws  of  Commerce,  234.  Jlnderson  et  al.  v.  Tomp* 
kins,  1  Brock's  R^.,  456. 

7.  What  is  the  rule  as  to  the  respective  rights  of  the  partners  in  the  ab- 
sence of  stipulations  1 

Primct  facie,  the  rights  of  the  partners  are  equal  ^  and  therefore  in 
matters  out  of  the  routine  of  business,  it  seems  unreasonable  that  the  mi- 
nority should  be  driven  to  dissolve  the  partnership,  or  yield  to  the  wiahf  s 
.  of  the  majority.  In  one  case  it  is  said  that,  in  all  sea  adventuresi  tke 
acts  of  the  majority  bind  the  whole. — Falkland  v.  Cheney,  5  Bro.  Par,  Ceu^ 
495. 

The  act  of  the  majority  of  the  partners  binds  the  firm  between  them- 
selves, wileaa  special  provision.isi  qaade  to  the  contrazy.-*J^irA  v  jETocJp- 


ail 

fon,  3  J9hnt.  OL  Rep.^  40(X  Le  Page  v.  Afdteo,  1  Wtnieil^  IM. 
Winchester  vrjackeony  3  Hayvoood^e  jR<^.,  310.  Prichard  v.  Draper^  1 
J{«j9«  ^  Jifine,  191.  1  7an/y;t,  332.  Pabb.  v.  Giff,  6  ColL  Rep.,  279. 
Cunmngham  ▼.  Littlefield,  1  Edw.  Rep^j  104.  Ziucaf  v  TA«  iBan^  o/"  Da^ 
rimy  2  §/eto.  i2cp.,  280.  Brisban  t.  ^oyd^  4  Paige,  17.  Com^e  v.  £of- 
well,  1  i>ana  jRap^  495  Phillips  v.  Turner,  2  Dev.  4-  Batt.,  123.  irci2ea 
r.  McKenzie,  2  JDev.  4*  ^otf.,  232.  Mt,  Gen.  v.  iSfto^  Bank,  I  Dev.  Se 
Ban.,  363.  Caldmdl  v.  Letter,  7  Paige,  483.  Po«A.  <^  Soci^^e,  J^o.  73. 
Petrotfic  v.  f/y^^e  e^  a/.,  16  Z«Qtf.  JS^p.,  223.  Pugh  v.  Prifisily,  15  Xcm. 
12^287. 

Chacun  des  asaoeiis  peui  se  eervir  des  chases  avpartenants  A  la  sociite, 
pourvu  qu'il  lesfasse  servir  ausi  usages  awaqtielles  elles  sont  destinies,  et  qu^U 
n^en  use  pas  de  maniire  d  empicher  ses  associis  d^en  user  en  leur  tour  par- 
eillemeni. — Poihier  du  Cont  de  Soc,  n.  84. 

In  an  universal  partnership  of  the  whale  estate  and  goods,  of  all  pro- 
fits, and  of  all  other  expenses,  each  partner  can  only  dispose  of  his  own 
tfhare,  and  he  ought  not  to  take  out  of  the  common  stock  for  his  own 
particalar  expenses,  more  than  is  necessary  for  the  maintenance  of  him- 
self  and  family.  Thus,  partners  of  their  whole  estate  and  goods  who 
have  children,  educate  and  maintain  them  out  of  the  joint  stock,  but 
(hey  cannot  take  marriage  portions  out  of  it  for  their  daughters ;  for  a 
marriage  portion  is  a  capital  which  the  partner  ought  to  take  out  of  his 
own  share,  unless  it  be  otherwise  regulated  by  the  contract. — Domat,  B. 
1,  tit.  9,  sec*  4.  Zhg.,  lib.  27,  tit.  2,?.  18.  Kemo  ex  sociis  plus  parte  suii 
potest  alienare,  etsi  totorum  bonorum  socii  sint. 

The  majority  of  partners  have  a  right  to  bind  the  minority,  provided 
their  conduct  is  that  of  men  actiqg  bof^  fide,  and  not  conspiring  to  baffle 
and  defeat  the  minority.  The  act  of  the  m^ority  is  the  act  of  all,  provid- 
ed all  are  consulted  and  the  majority  are  acting  banA  fide — ^meeting  not 
for  the  purnose  of  negativing  what,  when  they  have  met  together,  they 
may,  after  due  consideration,  think  proper  to  negative. — Const,  v.  Harris, 
Turn.  4r  Russ^  516. 

8.  What  is  the  rule  as  to  the  power  of  partners  after  a  dissolution,  with 
fespeet  ta  rights  created  during  the  partnership  ? 

As  to  these  frights,  their  power  remain*  the  «me,  and  so  do  their 
oblifiatione.  It  is  therefore  the  duty  of  those  who  are  appointed  to  wind 
up  ^e  affairs  of  the  partnership,  t^  do  everything  for  the  utmost  advan- 
tage of  the  coocem.  Ko  partner  can  make  use  of  the  property  inconsist- 
ent with  that  purpose ;  nor  in  performance  of  this  business  can  he  to 
hiiBBelf  claim  any  particular  reward  om  compensation  for  his  trouble ;  as 
for  instance,  by  charging  commission  for  colleeting  in  the  debts.  And  all 
OQOf  ositiojisfor  debts  e^ter  dissolution,  and  before  separation,  are  for  the 
benefit  of  the  partnership.r— 1  Taujit.  Rep.,  104.  1  Swanst.  Rep,,  507 
Beak  v.  Beak,  2  Swanst.  Rep.,  627.  WkUile  v.  McFarlane,  Knapp  Priv. 
Coun.  Rsp^  312p  Bradford  v.  KUnberly,  3  J^hns.  Ch.  Rep.,  43.  Frank* 
tin  v.  Robinson,  1  Johns.  Ch.  Rep,,  157.  Johnson  v.  Boon^s  Adm,,  1  Hm'' 
r^igt9alM.Sep.^nSU    PkUlips  v.  Lackhaf!t,lJ)r.  S.  Mibama.R^,,6h 
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G^ddard  v.  Prait,  16  Tick.  Rep.,  412.    GoMb  v.  Reynolds,  10  ITiili*,  51. 
Tale  V.  ya/€,  13  Conn*  Rep.,  185. 

Generally,  the  same  rules  which  regulate  the  rights  and  duties  of 
partners,  where  the  firm  consists  of  individual  members  only,  will  equally 
apply  when  the  firm  consists  of  several  distinct  firms,  or  partly  of  distinct 
firms  and  partly  of  individual  members.  Therefore,  where  A.  and  B.,  as 
partners,  engage  in  a  speculation  with  C,  A.  and  B.  are,  with  reference 
to  C,  as  one  individual ;  and  A.  is  answerable  to  C,  in  respect  to  the 
dealings  of  B.  in  the  joint  speculation. — Jiult  v.  Goodrich,  4  Rtiss.;  430. 
ColL  on  Part.,  105.  Cunningham  et  al.  v.  Walker,  2  Shaw's  Scotch  Ap-^ 
peal  Cases,  225.  Wallace  et  al.  v.  Campbell,  2  Shawns  Scotch  Appeal 
Cases,  467     Got^J  v.  Leonard,  18  Pick.,  511. 


OF  THE  RIGHTS  AND  OBLIGATIONS  OF  PARTNERS 

UNDER  ARTICLES. 


1.  What  are  the  rules  established  in  equity  for  the  construction  ot 
partnership  articles  1 

1.  The  duties  and  obligations  arising  from  that  relation  are  regulat* 
ed,  as  far  as  they  are  touched,  by  the  express  contract.  If  it  does  not 
reach  all  those  auties  and  obligations,  they  are  implied  and  t>nforced  by 
law.— 15  Ves.,  226. 

2.  Partnership  articles  are  read  in  a  court  of  equity  as  not  contain- 
iog  the  clauses  on  which  the  partners  have  not  acted. 

In  ordinary  partnerships  nothing  is  more  clear  than  this,  that  although 
partners  enter  into  a  written  agreement,  stating  the  terms  on  which  the 
joint  concern  is  to  be  carried  on,  yet,  if  there  be  a  long  course  of  dealing, 
or  a  course  of  deajing  not  long,  but  still  long  enough  to  demonstrate  that 
they  have  agreed  to  change  the  terms  of  the  original  written  agreement, 
they  may  bo  held  to  have  changed  those  terms  by  contract.  For  instance, 
if  one  of  the  parties  agree  that  no  one  of  them  shall  draw  a  bill  of  ex- 
change in  his  own  name,  without  the  concurrence  of  all  the  others,  yet,  if 
they  afterwards  slide  into  the  habit  of  permitting  one  of  them  to  draw  or 
accept  bills  without  the  concurrence  of  the  others,  equity  will  hold  that 
they  have  varied  the  terms  of  the  original  agreement  in  that  respect. — 1 
Swanst.  Rep,,  469.     Const,  v.  Morris,  1  Tur.  4*  Russ.,  523. 

3.  Transactions  of  partners  are  always  to  be  looked  at,  in  order  that 
you  may  determine  between  them,  even  against  the  articlesi  what  clauaee 
in  those  articles  will  not  bind  them,  provided  those  transactiona  afford  a 
higher  probability,  amounting  almost  to  a  demonstration. — Smith  ▼•  2%e 
Duke  of  Chandos,  Barnard^s  Rep.,  412.  2  Bligh.^  297.  Cotf.  oa  Pmri^ 
113. 

4.  How  are  articles  taken  tn  regard  to  the  nature  of  the  business  1 
In  order  to  warrant  the  extension  of  a  partnership  to  a  kuaiAete  o^ 


branch  of  busioess  not  originally  contemplated  by  th^  parties^  the  unani- 
mous eonsent  of  all  the  partners  is  requisite  ;  for  it  is  competent  for  any 
individual  member  of  the  firm  to  insist,  that  the  business  of  the  partnership 
shall  be  confined  to  the  objects  for  which  it  was  constituted.  Therefore, 
where  a  joint  stock  company  was  formed  for  the  purpose  of  ejecting  fire 
and  life  insurances,  it  could  not,  without  the  consient  of  all  the  s^harchold- 
ers,  be  extended  to  marine  insurances.  And  a  court  of  equity  will  re- 
strain particular  members  from  engaging  other  members  in  projects  in 
which  they  have  not  consented  to  be  engaged,  or  the  engajgfing  in  which 
they  have  not  encouraged,  assented  to,  empowered,  or  acquiesced  in,  ex- 
pressly or  tacitly,  so  as  to  make  it  equitable  that  they  should  check  or 
restram  them. — Coll,  on  Part.,  113.  Goto,  on  Part,Ji^.^  407.  Marshal 
V.  Coleman^  2  Jac.  Sf  Walker^  266.  SomervilU  v.  Mackay^  16  Ves,^  382. 
2  Siory  on  Eq.  Jurisp.^  618.  CarUer  v.  Burke,  2  Har.  ir  Gill  Rep.,  296, 
Cotut  V.  Harris,  1  Tur.  4*  Rttss.,  521.  Tabb.  v.  GmT,  6  Call  Rep.,  279, 
P^od  V.  Bailey,  1  McClen,  if  Young  Rep.^  569.  Pettyt  v.  Jameson^  6 
Madd.  Rep.,  H6. 

5.  What  is  the  rule  of  law  as  to  the  time  of  commencement  of  a  part* 
nership,  where  no  time  is  mentioned  in  the  articles  1 

The  rule  is,  that  it  will  begin  from  the  date  of  the  articles ;  and  parol 
evidcoee  cannot  be  received  to  show  that  it  was  intended  to  commence 
at  a  future  period. --Williams  v.  Jones,  5  Bam.  Sf  CresvD.y  298^ 

€.  What  is  the  rule  as  to  the  style  of  the  firm  t 

That  where  members  of  a  partnership  coalnuet  by  e^vemnt,  that  A* 
firm  shall  be  A.  B.  C.  and  D.,  it  is  a  breach  of  that  covenant  for  A.  to 
sign  those  instrumenta  to  which  the  covenant  refers,  in  the  aame  of  A.& 
Co.  So  also,  strictly  speaking,  it  is  no  less  a  iMreach  oif  that  covenant  for 
D.  to  aign  his  own  name,  adding^  for  himself  and  partaienk***'Co//.  on  Part.^ 
1 U,  2  Story  an  Eq.  Jurisp.^  6 1 8«  Marsksi  v.  CoUmm,  %  Joe.  4*  Walker^ 
266.    Path.  fU  SociHe,  no.  57. 

7.  How  is  the  clause  in  regard  to  the  shares  -^  capital  to  be  con* 
stmed  ? 

« 

If  any  share  is  to  be  advanced  by  instalm6aU,.thia:  x^debitum  •» 
presenii  solvendum  infuturo  ;  and  therefore,  the  partner  admitted  upon 
these  terms  is  a  debtor  to  the  partnership  for  the  unpaid  instaliaents.  In 
a  case  where  a  sole  trader  agreed^  in  consideration  of  a  sum  payable  by 
mstaJments,  to  take  two  persons  into  partnership  withnim-fo^  t^e  term  of 
eighteen  vears,  and  became  bankrupt  five  months  aifter  the  commence- 
ment of  the  partnership,  when  only  one  of  the  instalments  was  due|.  it- 
was  nevertheless  held,  that  the  two  persons  bought  the  right  of  becoming 
partners,  and  having  the  consideration  for  their  money,  the  (bankrupt !f;  as- 
signees were  entitled,  at  the  respective  periods,  to  receive  ithe  whole  of 
the  rcnuiining  instalments. — Akhurst  v.  Jackson,  1  Swansu  Rep.^  89. 
Phillips  V.  Lockkarty  1  JV*.  S.  JUabama  JZ^,  521.    Keichumv.  Dwk^t.  1 
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HcffmarC9  Rep.y  538.  Gould  v.  Ltonard^  18  Pick.  Rep,,  511.  Goddariv, 
Pratt,  16  Pick.  Rep.,  412.  Caswell  v.  Howard,  16  Pic^.  /?e;?,,  556.  Cttn- 
ningham  et  al.  v.  Walker,  i  Shaw*s  Scotch  Appeal  Cases,  225.  Wilkin^ 
ioriY.  Jete,l  Leigh.,  115.  Churchman  v.  Davis,  6  Wharton,  146.  JW 
lAa»  V,  Gardere,  11  £ott.  /J«p.,  79. 

Where  A.  and  B.  agreed  to  share  equally  in  the  profit  or  loss  on  the 
sale  of  goods  to  be  purchased^  it  was  held,  that  tho  fact  thfit  A.  alone  pur- 
chased and  paid  for  the  goods,  did  not  imply  a  promise  on  the  part  of  B. 
to  repay  him  half  the  money  advanced,  before  a  final  settlement  of  the 
transaction. — Williams  v.  Henshaw,  11  Pick.  Rep.,  79. 

By  articles  of  co-partnership  between  T.  snd  J.,  T.  was  to  furnish,  as 
stock,  the  sum  of  920,000,  and  J.  was  to  manage  the  business,  and  with 
the  proceeds  of  sales  to  keep  up  the  stock  at  its  original  value,  and  the 
profits  were  to  be  divided  equally  between  them  ;  and  at  the  termination 
of  the  partnership,  J.  was  to  deliver  up  to  T.  the  stock  ihen  remaining,  to 
the  value  of  $20,000,  losses' by  bad  debts,  decay  of  goods  and  inevitable 
accidents  excepted :  held,  that  such  losses  should  be  regarded  as  dimin- 
ishing the  profits,  and  were  not  to  be  deducted  from  the  capital  stock  so 
long  as  there  was  a  surplus  of  property  above  the  $20,000. — Leach  ▼. 
Leach,  18  Pick.,  68. 

8.  How  is  the  covenant,  not  to  exercise  the  same  trade  on  separate  ae- 
count,  construed  1 

If  there  is  such  a'  covenant,  it  will  be  binding.  But  the  rule,  eaj^ret- 
9t6  unius  est  exclusio  alterius,  applies  to  these  covenants ;  and  therefore, 
if  a  party  covenant  not  to  be  engaged  in  a  particular  business,  it  is  to  be 
firesumed  that  all  others  were  intended  to  be  left  open  to  him.  Upon  this 
principle,  where  the  proprietors  of  a  morning  paper  had  bound  themselves 
by  covenant  not  to  engage  in  any  other  morning  paper,  it  was  held,  that 
tpis  afforded  a  conclusion  that  it  was  the  intention  of  the  parties  that  they 
tpight  engage  in  an  evening  paper ;  but  that  it  was  not  competent  for  such 
as  did  engage  in  the  evening  paper,  to  publish  in  it  information  obtained 
at  the  expense  of  the  morning  paper,  until  after  it  had  been  published  in 
the  moming)f^fer.—*Gla9nngton  v.  Thwaites,  1  Sim.  Sc  Stu.  R^.^  132.  2 
Story  on  Eq.  Jurisp.,  6 18. 

A  covenant  not  to  practise  on  the  partner's  separate  account,  does 
nfot  extend  to  prevent  him  from  canvassing  for  future  business.-r-Coafe^  v. 
CoateSf  1  Madd.  ic  Geld.,  287.  Morris  v.  Coleman,  17  Ves.,  438.  7  Jar. 
on  Con.,  98; 

Where  it  was  covenanted  that  the  co-partnership,  which  was  in  the 
trade  of  a  brewer,  should  continue  for  eleven  years,  with  a  proviso  that 
if  either  of  the-partners  should  be  so  minded,  on  giving  six  months'  notice 
to  the  other,  he  should  be  at  liberty  to  qriit  the  track  and  mystery  of  a 
brewer,  and  the  other  party  should  be  at  liberty  to  continue  the  trade  on 
his  own  account :  it  was  held,  that  a  party  giving  notice  could  not  carry 
on  the  trade  on  his  own  account. — Cooper  v.  Widson^  3  Doug.  Rep.^  413. 
2  Chitty,  413. 

If  several  persona  enter  intv  pi^rtnership,  under  a  stipulation  that  the 
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eo-partnersy  or  Any  of  thenf,  shall  not,  daring  the  continuance  of  the  co- 
partnership, engage  in  any  other  basinesa  otherwise  than  upon  the  ac- 
count and  for  the  benefit  of  the  same  co-partnership ;  and  after  the  exe- 
cution of  the  articles,  one  of  the  partners  with  the  consent  of  the  others 
becomes  a  partner  in  a  separate  firm,  the  articles  of  partnership,  coupled 
with  such  consent,  will  not  operate  to  make  the  other  partners  of  the 
original  firm,  partners  also  in  the  separate  firm. — Boaanqud  v.  Wray^  6 
TsttR/.  Rep.y  597.     2  Marsh.  Rep.^  319. 

But  a  person  may,  by  a  decree  of  a  court  of  equity,  become  a  partner 
la  the  separate  business  of  his  co*partner,  entered  into  without  his  consent, 
in  violation  of  the  articles. — Somennlle  v.  Mackay^  1$  F<».,  382.  2  Hov. 
Supp.,  450.     CM  on  Part.,  115. 

• 

9.  What  is  the  effect  of  a  clause  in  the  articles  conferring  on  one  of 
the  partners  the  administration  of  the  partnership  affairsl 

The  acting  partner  is  considered  as  the  general  agent  of  all  the  part- 
ners, concerning  the  property  and  business  of  the  partnership,  as  to  re- 
ceive and  to  give  discharges  for  the  debts  due  the  association,  to  take 
necessary  measures  to  procure  the  payment,  to  pay  the  debts  due  from 
the  firm,  to  make  contracts  with  the  servants  and  workmen  employed  in  the 
service  of  the  association,  to  sell  the  things  of  the  firm  which  are  destined 
to  be  sold,  and  none  others.  Procurator  iotorum  bonorum  domini  nejue' 
mobileSj  neque  immohUes,  tuque  servos  sine  speeiali  domini  mandato  tdienare 
potut^  nisifructUMy  anu  alia  qumfacUi  corrumpi  possunt. 

The  acting  partner  has  not  authority,  without  the  consent  of  the  co- 
partners, to  compromise  legal  proceedings  instituted  on  behalf  of  the  firm, 
for  this  is  beyond  the  power  of  a  procurator  or  general  agent.  Mandato 
generali  non  contineri  etiam  transaetionem  decidendi  camA  interpositam* 

Quelqtie  itendue  qu*il  ait  reque  par  la  clattee  du  contrat  te  pouvcir  dl* 
edminisirer  les  effets  de  la  socitte,  il  ne  s'eiend  pas  d  pouvoir  disposer  par 
donation  des  effets  de  la  society. — Poihier  Traits  du  Coni.  de  Soci&e,  no*  66 
a  69. 

If  the  power  of  administering  the  partnership  affiiirs  is  made  a  con- 
dition of  the  contract,  it  cannot  be  revoked,  for  this  being  a  condition  of 
the  articles,  it  is  supposed  that  the  partner  would  not  have  consented  to 
join  in  the  partnership  without  this  power ;  and  in  such  case  the  acting 
partner  may  ^o^  even  against  the  will  and  in  spite  of  the  opposition  of  the 
ether  partners,  all  the  acts  which  belong  to  his  administration,  provided 
he  acts  withoat  fraud,  for  the  benefit  of  the  firm. 

If  the  power  of  administration  is  not  a  condition  in  the  articles,  it  is 
no  more  than  a  simple  mandate,  and  if  granted  to  one  of  the  partners  it 
may  be  revoked,  as  he  is  only  a  simple  mandatory  of  the  partners  and  can 
do  nothing  against  their  will. — Pothier  Trails  de  Co/nt*  de  Soe.,  no.  71. 

Sometimes  it  is  agreed  by  the  contract  of  partnership,  that  several  of 
the  partners  shall  have  the  administration  of  the  affairs  of  the  concern. 
Sometimes  it  is  divided  between  them,  as  that  one  shall  have  the  power 
to  make  the  pnrchases,  and  another  to  sell  the  merchandise  ;  each  may 
do  such  acts  as  pertain  to  the  part  of  the  ^ministration  confided  to  him 
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separately  do  validly  all  the  acta  which  belong  to  the  partnerahip  buainesSi 
unless  the  clause  by  which  they  ace  appointed  provides  that  one  cannot 
act  without  the  other ;  such  a  clause  must  be  executed,  even  in  case  one 
of  the  partners  shall  be  incapable  of  acting  by  reason  of  sickness  or  others 
wise^  until  it  is  otherwise  provided.  Si  plureg  sini  vufgisiri  non  divisis 
cjBiciis^  quodcumque  cum  uno  gefium  «nV,  obNgat  exercitarem  ;  si  dimsis^  ut 
alter  locando^  alter  exigendoy  pro  cujusque  officio  obligcUur  exerctior,  Sed 
si  sic  prcBposuit^  Mt  plerumque  faciunt^  ne  alter  sine  altsro  quid  gtrai  ;  qui 
contraxit  cum  unOj  sibi  imputabii. — Path,  de  SocietSf  no,  72. 

10.  How  is  the  stipulation  to  account  construed  1 

In  a  case  where  the  articles  directed  that  a  yearlv  settlennent  should 
be  made  on  the  25th  of  March,  and  if  a  partner  died,  his  estate  should 
share  in  no  profits  subsequent  to  the  last  yearly  settlement,  and  the  last 
settlement  was  made  on  the  5th  of  November,  181 1,  and  a  partner  died  in 
February,  1^13  ^  it  was  held,  that  his  estate  up  till  the  5th  of  November, 
lSi2.—Petyt  v.  Jameson,  1  Madd.  ^  GUd.^  146. 

11.  What  is  the  general  rule  as  to  the  alteration  of  the  articles  1 

They  cannot  be  altered  without  the  eensent  of  all  the  partnera.-"— 
Goust,  V.  Harris,  1  Tur.  4"  Russ.y  517. 

If  co-partners  agree  by  letter  to  vary  their  ovigioal  proportions  in  the 
concern,  this  agreement  shall  not  be  set  aside  on  the  allegation  of  oae^ 
that  he  was  misled  into  the  variation,  unless  there  be  clear  proof  of  mis- 
representation.— Broadfosi  ¥•  Gibson,  3  Dessau^  -K^i  39» 

12.  How  are  eliuiaes  for  the  admission  of  a  deceased  partner's  cepte- 
sentatives«  to  be  constsued  \ 

So  as  to  give  them  an  optiop  xo  beeome  partners  or  not,,  and.  not  as 
constituting  them  partners  absolutely ;  for,  to  produce  the  latter  effeci 
(assuming  that  it  can  be'produced),  the  intention  should  be  unequivocally 
expressedl — 7  Jarman  on  Conv.,  33. 

By  partnership  articlies  it  was  stipulatedi  that  the  partnersbip  nbould 
continue  for  nineteen  years,  and  that  if  either-ef  the  pattpem  should  die 
during  that  term,  the  widow  or  other  pergonal  repces^ntaiive  of  tbe  pajgtner 
so  dying,  should  be  let  into  the  partnership  and  become  a. partner  therein* 
in  the  same  manner  and  upon  the  feame  terms  and  conditions :  Held^  that 
this  was  not  an  absolute  or  imperative  oUigatioa  chi  the  widow  or  pe>4onal 
representative  to  become  a  partner,  but  only  i^n  option  sO:  to  do,  with  a 
stipulation  by  the  surviving  partner  to  admit  them;  that  the  widow  o« 
personal  representative  was  entitled  to  a  reasonable  tinie  t^  inspect  and 
examine  the  partnership  accounts,  but  not  to  have  the  accounts  taken  be- 
fore they  elected  whether  they  would  become  partners.<^^Parocr  v*  Baglav^ 
I  JifcCU.  ^  Young,  569. 

In  th^  case  of  Wainright  v.  Waterman,  1  F^.^  11,  by. a  power  «b- 
deT  tiie  articlesi  one.  of  two  partnefs  appointed  bis  execaters  lo  carry  on 
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Cbe  tnule  m  hii^  room,  i^ad  desired  them  ^o  nogainoite  J.  k  paxtiier^  And  mre 
J.  a  legacy  of  4s000/»  when  he  should  become  a  partner,  but  directed  it  t/9 
sink  into  the  e9tate,  if  he  should  die  before  twentv-one,  or  decline  to  be  a 
partner,  and  gave  the  rest  among  his  grand-children.  Afterwards  the 
iestator  by  a  codicil  directed  that  it  should  be  entirely  in  the  discretion 
of  his  executors,  whether  to  appoint  J.  to  be  a  partner  or  not,  any  direc- 
tion in  his  will  to  the  contrary  notwithstanding ;  and  if  they  shall  not  think 
fit  to  appoint  hira,  the  legacy  |riven  to  him  to  be  void.  The  executors 
differed  in  opinion  about  admitting  J.  to  be  a  partner,  some  being  for  it 
and  some  against  it.  Whereupon  J.  filed  his  bill  against  the  exeeutorSy 
praying  to  be  admitted ;  and  Lord  Thurlow  decreed  according  to  the 
prayer  of  the  bill :  observing,  that  if  the  executors  had  united  in  declar- 
ing that  the  plaintiff  was  unfit  to  be  admitted,  th^y  had  a  right  to  excluda 
him,  and  he  mast  have  lost  the  4,000/.  and  all  the  rest  i  hat  as  the  circum- 
atances  were,  and  as  they  made  no  such  declaration,  either  before  he  was 
twenty-one,  or  at  that  time,  the  plaintiff  was  entitled  to  be  admitted. 

It  seems  reasonable  that  when  a  continuation  of  the  partnership  is 
clearly  intended  by  articles,  a  representative  or  legatee,  who  is  appoint- 
ed partner  by  a  will  made  in  pursuance  of  the  artielea,  should  abide  by 
the  terms  of  the  will,  by  becoming  a  partner,  if  he  elect  to  take  the  be- 
nefit of  the  will. 

And  in  a  ease  where  C,  being  possessed  of  certain  mines  and  irottr 
works,  held  under  leases,  bequeathed  them  in  shares  to  his  exeoutors,  A«, 

B.  and  C,  as  partners.  A.,  B  and  C,  carried  on  the  concern  (ot  some 
time  in  partnership,  but  without  articles.    B.  assigned  his  share  to  A. ; 

C.  died  I  and  it  was  held  on  general  principles,  that  at  G.'a  death  the 
partnership  between  him  and  A.  was  dissolved,  afnd  that  C.'s  executor 
«oiild  not  compel  A.  to  continue  in  partnership  with  him  for  the  benefit 
of  C.'s  children ;  yet  Lord  Eldon  said,  if  the  testator  hald  thought  proper 
by  his  will  to  declare,  that  his  legatees  should  continue  the  partnership 
as  long  as  the  longest  of  the  leases  should  endure,  no  person  claiming  un- 
der that  will  could  enjoy  the  benefit  it  conferred,  Without  submitting  to  the 
inconvenience  which  it  imposed. — Crawshay  v.  Mault^  1  Swanst.  Rep^ 
512.  Kershaw  v.  Maihtws^  2  Ru89^  62.,  2  Keta^s  Com,^  57.  Coll.  e» 
Part^  122. 

Where,  by  the  articles  of  partnership,  it  is  agreed  that  the  executors 
or  administrators  of  the  partner  dying,  shall  continue  the  partnership  if 
they  think  fit,  they  will  be  considered  partners,  unless  they  give  notice 
widbin  a  reasonable  time  to  the  survivors. — Morris  v.  Harrissn^  ColU$* 
P«r.  Cas.^  157. 

In  the  Roman  law,  a  partnership  could  not  be  continued  by  stipula- 
tion, beyond  the  decease  of  one  of  the  partners. — Dag.,  lib,  17,  tit.  %  L 
p>%  55,  59.    Jlrgouty  Inst,  au  Droit  Fr.y  liv.  3,  cA.  23. 

Pothier  held  such  a  stipulation  to  be  reasonable  and  lawful. — Path* 
it  Sociitiy  no.  145.  And  thp  Code  CivUs  Fran,  has  adopted  his  opinioa.-— 
Jirt.  1868. 

In  Louisiana  it  may  be  stipulated  that  in  case  of  the  death  of  one  of 
4he  partners,  the  partnership  shall  continue  between  the  heir  of  the  do* 
seated  aad  the  surviving  partners,  or  between  the  surviving  -partners 
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only  Bnt  if  the  stipa.ation  be,  that  the  partnership  shall  contmae  be* 
tween  the  survivors  only,  the  heir  of  the  deceased  shall  be  entitled  to  a 
division  of  the  partnership  property,  as  it  stood  at  the  day  of  the  death 
of  the  ancestor,  and  to  share  in  the  profits  of  any  partnership  operation 
in  which  his  share  of  the  stock  was  employed,  and  which  was  unfinished 
at  that  time. — Lou,  Civil  Code,  art.  2853. 

In  case  of  a  stipulation. that  the  heir  shall  be  admitted,  and  the  part- 
nership continued  after  the  death  of  one  of  the  partners,  the  heir  has  hi9 
election  to  become  a  partner  or  not. — Louisiana  Bank  v.  Kenneths  Success 
non,  1  Lou,  Rq>.y  384. 

OF  THE  INTEREST  OF  PARTNERS  IN  THE  PARTNERSHIP 
PROPERTY,  AND  WHAT  IS  PARTNERSHIP  PROPERTY. 

1.  In  what  relation  do  partners  stand  to  each  other,  in  regard  to  the 
partnership  effects  1 

In  the  relation  of  joint  tenants.  They  are  seised  per  mi  et  per  tout  / 
per  Lord  Hardwick, — 1  Viw.,  182. 

However,  though  they  are  joint  tenants  of  all  the  partnership  effects 
dnnng  their  lives,  yet  at  least  in  siich  part  of  it  as  is  moveable,  there  is 
no  survivorship  either  at  law  or  in  equity. — Co,  Litt.^  182.  1  RoU,  Abr^ 
C.     Com,  Dig.^  Ht.  Merch,  D. 

Ju8  accrescendi  truer  mercaiores  pro  beneficio  eommercio  locum  ntpn 
habet.     Co.  Liit.j  182. 

This  is  to  be  tak  jn  with  some  qualification.  When  it  is  said  by  the 
law  merchant  the  jus  accrescendi  does  not  take  place  among  partners  in 
trade,  it  is  meant  that  it  does  not  take  place  for  the  exclusive  benefit  of 
the  survivor,  as  it  does  in  a  joint  tenancy  at  the  common  law ;  but  that  the 
survivor  holds  the  partnership  funds  as  a  trustee,  for  the  payment  of  the 
partnership  debts  ;  and  the  balance,  if  any,  to  be  distributed  equitably  be- 
tween the  representatives  of  the  deceased  and  the  survivor.  The  repre- 
sentatives  of  the  deceased  partner  have  a  right  to  insist  that  the  partner* 
ship  effects  shall  be  applied  to  the  payment  of  the  partnership  debts. — 
Case  V.  Meel,  1  Paige  Rep.^  393.  Egberts  v.  Wood,  3  Paige  Rep,,  517. 
3  Bent'*s  Com.,  37. 

On  the  death  of  one  partner  his  representatives  become  tenants  in 
common  with  the  survivor,  and  with  respect  to  choses  in  action,  survivor- 
ship  so  far  exists  at  law,  that  the  remedy  to  reduce  them  into  possession 
vests  exclusively  in  the  survivor,  for  the  benefit  of  the  parties  in  interest. 
Martin  v.  Cramp,  1  Lord  Raymond,  ^0.  Ridgeley  v.  Cary,  4  Har,  ^ 
McHen.,  167.  McCulloh  v.  Dashidl,  1  Har,  Sr  Gill,^  96.  i^oo^A  v.  Parks^ 
I  Malloy  Rep,,  465.  Hart  v.  Hawkins,  3  Bibb.  Rep,,  506.  Edgar  v» 
Donnally,  2  Munf.,  387.  Higginson  v.  Air^  1  Dessau.,  427.  Smith  v. 
Jackson,  2  Edw.  Rep,,  28.  Fisher  v.  Tucker,  1  McCord!s  Ch.  Rep,,  173. 
Sale  V.  Dishman,  3  Leigh  Rep,,  748.  Egberts  v.  Wood,  3  Paige^s  Rep.y 
517.     Jforris^  Heirs  v.  Ogden^s  Executors,  1 1  Mart.  Lou.  Rep.,  455. 

The  surviving  partners  can,  without  the  consent  of  the  representative* 
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of  the  deceased  partner,  appropriate  the  partnership  property  to  the  pay* 
ment  of  partnership  debts,  an(l  may  give  such  preferences,  in  the  paymient 
of  debts,  as  they  may  think  proper. — Egberts  v.  Woody  3  Paige  Rep,,  517. 
Jtfc^^liater  v.  Montgomery,  3  Haywood^  94*.  Ridgley  v.  Carey,  4  Har,  if 
JiicHea.y  167.  Hari  v,  Hawkins,  3  Bibb.,  506.  Higginson  v.  ^ir,  1 
Dessau,,  427.  Hammersley  v.  Lambert,  2  Johns.  Ch,  Rep.,  509.  Southard, 
V.  Lewis,  4  Dana,  148.  .WW*  v.  ^rgall,  6  Paige^  577.  Hutchinson  v. 
STmi^A,  7  Paa>c,  26. 

By  the  law  of  Louisiana,  a  surviving  partner^  as  such,  has  no  right  to 
sue  for  or  receive  the  debts  due  the  firm. — Crozier  v.  Hodge,  3  Lot^.  Rep,, 
358.  Flower  v.  0^ Conner,  7  jLom.  J?ep.,  197.  Cutler  v.  Cocheran,  13 
Zou.  /^ej9.,  484.  Derbigny  v.  Monidelli,  15  jLou.  J2ep.,  496.  Connolly  v. 
Cheves,  16  Lot^.  i?e/>.,  30. 

2.  What  is  the  rule  as  to  what  is  to  be  considered  partnership  property  1 

That  depends  very  much  upon  the  articles  of  partnership,  the  inten- 
tions of  the  parties,  and  the  manner  in  which  the  property  was  acquired. 
Mines  are  for  many  purposes  partnership  property.  They  are  liable  to 
the  debts  of  the  co-partnership,  and  to  the  debts  owing  by  the  separate  part- 
ners to  the  partnership. — Fereday  v.  Wightwich,  Tamlyn  Rep.,  250.  S. 
C,  1  Russ.  Sr  Mylne,  45. 

Real  estate  acquired  with  partnership  funds,  for  partnership  purposes, 
will  be  regarded  in  equity  as  partnership  etock,  and  liable  to  all  the  inci- 
dents attending  that  description  of  property.  So,  real  estate  originally  put 
in  as  partnership  stock,  or  acquired  with  partnership  funds,  may,  by  agree- 
ment of  the  partners  in  their  articles,  or  at  the 'time  of  the  purchase,  be* 
come  partnership  stock. — Sigoumey  v.  Munn,  7  Conn.  Rep.,  11.  Goto,  on 
Part.,  54  Crawshay  y.  Maule,  1  Swanst.  Rep.,  521.  Seirig  v.  Davies,  2 
Dow  Par.  Cos.,  242.  Phillips  v.  Phillips,  1  Mylne  i*  Keene,  649.  Edgar 
V.  Donnelly,  2  Munf.  Rep.,  387.     Green  v.  Green,  1  Ham.  Rep.,  535. 

In  Philips  v.  Philips,  1  Mylne  if  Keene,  it  was  held,  that  real  estate 
acquired  with  partnership  funds,  for  partnership  purposes,  was  to  be  taken 
as  personal  estate,  and  that  it  retains  that  character  as  between  the  real 
and  personal  representatives  of  a  deceased  partner.  This  may  be  called 
the  better  and  more  generally  prevailing  doctrine. — 3  Rentes  Com.,  36. 
Coll.  on  Part.,  96. 

But  the  authorities  arejiot  by  any  means  agreed  upon  the  point  either 
in  England  or  the  Un.ted  States.  In  Thornton  v.  Dixon,  it  was  held,  that 
the  use  and  enjoyment  of  freehold  property,  as  partnership  stock,  or  the 
purchase  of  it  wjth  partnership  funds,  was  not  evidence /ler^e  of  an  inten- 
tion to  convert  it  into  personalty,  in  the  abs.ence  of  an  express  agreement 
to  that  effect.  And  in  that  case,  which  was  one  of  the  partners  bringing 
into  the  partnership  lands,  for  partnership  purposes,  and  so  continuing  to 
hold  and  use  them  for  many  years,  and  during  the  partnership  they  also  pur- 
chased other  lands  with  the  partnership  funds  for  the  same  purpose,  the 
better  to  enable  them  to  carry  on  their  trade.  Yet  Lord  Thurlow  decided  that 
upon  the  decease  of  a  partner,  his  share,  with  its  produce,  should  go  to  his 
heir  and  not  to  his  executor.  His  lordship  observing  that  bad  the  agreement 
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been  that  the  mills  (tlie  property  was  paper-mills)  should  be  valued  and 
sold,  it  would  have  converted  them  into  personalty  of  the  partnership,  bat 
that  the  agreement  in  this  case  was  not  sufficient  to  vary  the  nature  of  the 
property ;  therefore,  that  after  the  dissolution,  the  property  would  result 
according  to  its  respective  nature,  the  freehold  descending  to  the  heir,  the 
personal  to  the  executor,  notwithstanding  they  were  together  for  the  pur- 
poses of  trade. — 3  Bro,  Ch.  Rep.j  199.  Stuart  v.  The  Marquis  of  Butt, 
11  Ves,,  665.     Bell  v.  Phyn,  7  Ves.,  453.     How.  Supp.,  61. 

These  decisions  must  be  considered  as  overruled  in  the  English 
chancery,  but  they  are  still  followed  in  some  of  the  United  States. — In 
Selrig  v.  DatneSy  2  Dow's  Par.  Cos.,  242. 

Lord  Eld  on,  in  giving  his  opinion,  observed  that  all  property  involved 
in  a  partnership  concern  ought  to  be  considered  as  personal. — In  Ripley 
V.  Waterworih^  7  Fiw.,  225.  2  Hov.  Svpp.,  57,  and  died  at  length  in  ColL 
on  Part.^  73. 

It  was  decreed  that  lands  and  sugar  houses,  held  by  p&rtners  for  the 
purpose  of  carrying  on  the  business  of  sugar  refiners,  should  upon  the  de- 
cease of  one  of  the  partners  be  converted  into  money.  The  testator  was 
seised  in  fee  of  three  undivided  ^eighth  parts  of  the  lands  and  sugar  houses 
by  indentures  of  lease  and  release,  the  same  with  the  five  remaimng 
eight  parts  were  conveyed  to  trustees  to  the  use  of  such  person  or  per- 
sons and  for  such  estate  or  estates,  as  the  testator,  Waterworth  & 
Woods,  should  together  appoint ;  and  in  the  mean  time  the  testator's 
three  eighth  parts  to  the  use  of  the  testator,  for  the  purpose  of  carrying  ou 
the  trade  in  partnership  with  Waterworth  &  Woods,  or  such  persons  as 
.they  should  agree  to  admit  as  partners.  The  deed  contained  a  provi- 
.sion,  that  upon  the  dissolution  of  the  partnership,  the  sugar  house  and 
premises  should^be  sold,  and  the  proceeds  of  the  sale  applied  to  discharge 
such  debts  of  the  partnership  as  the  joint  stock  of  the  nartnership  might 
fall  short  of  paying  \  the  residue  to  be  divided  between  the  partners,  three 
eighth  parts  to  the  testator,  and  five  eighth  piarts  between  the  other  two, 
,and  there  was  also  a  provision  that  in  case  of  the  death  of  one  or  more  of 
the  partners,  the  survivor  or  survivors  might  toke  the  share  of  the  deceased 
Ipartner.  Upon  the  decease  of  the  testator,'  Waterworth  gave  notice  that 
ne  elected  to  become  the  purchaser  of  the  testator's  three  eighth  parts, 
which  he  purchased  accordingly. 

An  inquiry  having  been  directed  in  the  cause,  as  to  what  interest 
the  testator  had  in  the  freehold  estate,  and  sugar  houses,  the  Master  stat- 
ed his  opinion  to  be,  that  the  testator  had  a  chattel  interest  therein.  Ex- 
ceptions were  taken  to  the  report  by  the.  co-heirs,  stating  that  the  report 
ought  to  have  certified  that  the  testator  had  a  fee  simple  estate,  and  that 
the  money  belonged  to  the  heir  at  law.  But  Lord  Eldon  held  that  It  was 
personal  estate.  By  the  deed,  it  is  to  be  considered  part  of  the  capital  or 
stock  in  trader  The  subject,  1  admit,  is  real  but  combined  with  a  great 
number  of  fixtures,  utensils,  and  instruments,  many  of  which  are  personal. 
.There  being  three  parties,  it  was  rational  that  they  should  engae^e,  that 
when  the  partnership  should  cease,  the  property  should  by  mutual  agree- 
ment be  disposed  of,  as  should  be  most,  beneficial  to  all  of  them,  it  was  be* 
neficial  that  the  whole  should  be  sold  out  and  out  at  the  end  of  the   con- 
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cerb,  rather  tban  that  each  indmdual  third  part  ahotild  he  brought  to  mar- 
ket.  It  was  necessary  that  the  partners  brings  capital  into  the  business  and 
have  a  place  for  carrying  it  on,  to  purchase  utensils,  €cc,  in  which  they 
were  to  have  similar  interests  as  in  the  house,  for  the  benefit  of  the  trade, 
though  many  of  them  were  personal ;  and  thev  agreed  to  carry  on  the  busi- 
ness as  long  as  it  should  be  their  pleasure.  The  question  is,  whether  three 
persons  engaging  in  the  purchase  of  real  property,  sach  as  this,  and  to  be 
applied  to  such  purposes,  might  not,  and  did  not,  contract,  that,  if  the 
partnership  should  be  dissolved  by  the  act  of  all,  or  the  death  of  one,  it 
should  all  be  sold  together  for  the  purpose  of  producing  more  benefit  upon 
the  sale.  His  Lordship  afterwards  determined  that  the  money  arising 
from  the  sale  of  the  sugar  booses  and  premises,  &c.,  was  to  be  considered 
as  personal  estate.  This  principle  was  carried  still  further  in  the  case  of 
Townshend  v.  DevayneSy  1  M^unt,  on  Part,  ^pp.^  26. 

And  Mr.  Collyer  concludes  his  examination  of  the  cases  with  re- 
marking that,  upon  the  whole,  the  better  opinion  seems  to  be,  that  although 
the  legal  estate  in  the  freehold  property  purchased  bv  partners  for  the  pur- 
poses of  their  trade,  will  go  in  the  ordinary  course  of  descent,  yet  the  equi- 
table interest  in  such  property  will  be  held  to  be  partnership  stock  and 
distributable  as  personal  estate. — Coll,  on  Part,^  76.  Fereday  v.  Wight' 
vick^  Tamlyn  Rep.^  250.  1  Russ.  4*  Mylne^  45.  Randall  v.  Randall^  7 
Sim.  Rep.,  271.  Morris  v.  Kearsley^  2  Young  Sf  Coll,  Rep.^  139.  Bligk 
7.  Bent,  2  Young  if  Coll,  268.      • 

These  latter  cases  settle  tue  doctrine  in  England  dpon  the  most  im- 
proved  principles  of  equity  jurisprudence,  and  that  entirely  beyond  con- 
troversy. In  niany  of  the  American  cases  the  courts  have  adhered  to  the 
doctrine  of  Lord  Thurlow  in  Thornton  v.  Dixon^  3  Bro.  Ch.  Rep.,  199,  and 
of  Sir  Wm.  Grant  in  Bell  v.  Phyn,  7  Ves*,  453,  which  «declare  the  old 
English  rule  upon  the  subject.  In  Tennessee  and  North  Carolina,  it  has 
been  held,  that  real  estate  held  by  partners  descends  and  vests  in  the  heirs 
at  law  of  a  deceased  partner,  as  real  estate  in  other  cases. — Yealman  r. 
Woods,  6  Yerger*s  Tenn.  Rep.,  20.  McAllister  v.  Montgomery,  3  Hawd 
JV.  C.  Rep.,  94. 

But  in  a  more  recent  case  in  North  Carolina,  the  English  doctrine 
to  Its  full  extent  is  adopted,  and  it  is  held  that  lands  purchased  with  part- 
nership funds  are  not  held  by  the  owners  as  tenants  in  common,  but  as 
joint  tenants,  as  co-partners ;  and  a  biU  for  the  partition  of  such  lands  upon 
the  ground  of  their  being  held  in  common  or  joint  tentlncy  simply,  cannot 
be  restrained ;  as  there  can  be  no  division  of  partnership  property  until  the 
amounts  of  the  partnership  have  been  taken,  and  the  clear  interest  of  each 
partner  ascertained. — Saird  v.  Baird,  1  Dev.  if  Bat.  Eq.  Rep.,  524. 

In  Louisiana  it  has  been  decided  that  if  real  estate  be  acquired  by  a 
firm,  it  will  be  joint,  and  not  partnership  property. — Skillman  v.  PumM^ 
3  Lou.  Rep.,  194.     14  Lou.  Rep.,  200. 

In  Deloney  v.  Hutchinson,  2  Rand.  Va.  Rep.,  183,  it  was  held  that  real 
estate  purchased  by  partners  for  the  purposes  of  therr  trade,  is  considered 
both  in  law  and  equity  as  an  estate  in  common.  Therefore,  a  surviving 
partner  can  have  no  other  claim' against  real  estate^eld  in  partnership, 
dum  any  other  creditor  has. 
'  41 
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In  Coles  V*  ColeSf  15  Johns.  Rep.y  159,  the  old  EDjSsh  doclriDewas 

fully  recognized,  and  also  in  Smith  v,  Jackson^  2Edwardi  Rep.^  28,  where 
it  was  held  by  the  vice-chancellor  upon  the  authority  of  Thornton  v.  DixoTiy 
that  where  parties  buy  real  estate  with  joint  funds,  for  partnership  purposes, 
there  is  no  right  of  survivorship  in  the  lands. .  Upon  the  death  of  one 

Sirtner  intestate,  his  share  descends  to  his  heir.     The  supreme  court  of 
ass.  in  Goodvnn  v.  Richardson^  11  Mass.  Rep,^  decided  to  the  same  ef- 
fect. 

In  Mississippi  those  cases  have  been  Iield  to  express  the  true  rule.— 
Wooldrige  v.  WiikinSy  3  Uoward^s  Rep.^  360. 

Other  American  cases  agree  .with  the  modern  English  rule.  la 
Sigourney  v.  JIfun,  the  authorities  were  fully  examined,  and  the  doctrine 
declared,  that  real  estate  acquired  with  partnership  funds,  for  partnership 
purposes,  would  be  regarded  in  equity  as  partnership  effects,  and  liable 
.to  all  the  incidents  of  partnership  property.  It  might  also,  by  agreement 
of  the  parties,  be  regarded  as  personal  stock  of  the  company. — 7 1  Conn. 
Rep.y  11. 

In  Grttn  v.  Grun^  1  Hanu  Rep.^  the  same  doctrine  is  declared.  It 
was  there  a  question  whether  the  widow  of  a  deceased  partner  was  en- 
titled to  dower  in  the  lands  purchased  in  the  names  of  the  partners,  with 
[mrtnership  funds ;  and  it  was  held  that  she  was  not.  The  land  being 
purchased  for  the  use  of  the  partnership,  it  became  in  equity  personal 
property,  and  subject  to  all  the  liabilities  of  the  joint  stock  in  trade,  and 
consequently  a  fund  for  the  payment  of  partnership  debts  in  preference  to 
separate  creditors. 

And  in  Sumner  v.  HampsoHy  8  OAto  Rep.^  364,  it  was  held  that  dower 
could  not  be  claimed  in  lands  held  by  the  partners  manifestly  as  partner- 
ship stock,  to  the  injury *of  partnership  creditors, — S.  P.  Richardson  v. 
Wyatty  2  Dessau.j  471. 

In  Winslovo  v.  Chiffdle^  South  Carolina  St.  Rep.y  in  Eq.^  I8!i4,  it 
was  held  that  lands  usea  by  partners  of  a  mill,  was  co-partnership  pro- 
perty, and  subject,  like  other  partnership  property,  to  the  payment  of 
partnership  debts,  in  preference  to  the  claims  of  separate  creditors.  This 
doctrine  has  received  the  unqualified  approbation  of  the  most  distinguish- 
ed juridical  writers  of  this  country.  Mr.  Justice  Story  speaks  of  it  as  a 
just  and  enlightened  principle  of  equity  jurisprudence. — 1  Story  on  Eq, 
Jurisp.y  624. 

And  Mr.  Chancellor  Kent  comments  with  some  severity  on  the  old 
doctrine  and  the  American  decisions  which  support  it.  He  says,  the  de- 
cisions on  this  side  of  the  question  (and  particularly  those  in  New  York, 
viz..  Coles  V.  ColeSy  15  Johns.  Rep.,  159,  and  Smith  v.  Jackson^  2  Edw, 
Rep,,  28,)  go  to  the  entire  subversion  of  the  equity  doctrine  now  prevalent 
in  England,  and  appear  to  me  to  be  a  sacrifice  of  a  principle  of  policy,  and 
above  all,  of  a  principle  of  justice,  to  a  technical  rule  of  doubtful  authority. 
There  is  no  need  of  any  other  agreement  than  what  the  law  will  necessa* 
rily  imply,  from  the  fact  of  an  investment  of  partnership  funds,  by  the  firm, 
in  real  estate  for  partnership  purposes.  If  the  partners  mean  to  deal  hon- 
estly, they  cannot  have  any  other  intention  than  the  appropriation  of  the 
investment,  if  wanted,  to  pay  the  partnership  debts. — 3  Rentes  Com.^  40 

In  Car  v.  Hoxis,  1  Sumner  Rep.;  it  was  held,  that  where  real  estate 
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.8  purcbated  for  partnership  purposes,  and  on  partnership  account,  let  the 
legal  title  be  vested  in  whom  it  may,  as  where  the  conveyance  is  taken  to 
the  partners  as  tenants  in  common,  it  will  in  equity  be  deemed  partner* 
ship  property,  and,  like  other  eflects,  personal  estate ;  and  the  partners 
are  the  cestuis  que  trusty  and  will  be  so  considered  between  the  executor 
of  the  deceased  partner  and  his  assignee,  heir,  or  devisee. 

A  deed  to  a  co-partnership  vests  the  property  in  the  concern,  not  in 
the  individual  members.  Each  takes  an  entirety,  and  by  his  own  deed 
can  only  convey  his  right  to  the  residue  after  the  settlement  of  the  co* 
partnership  accounts. — Donaldson  v.  Tht  Bank  of  Capt  Fear,  1  Dev*  Eq, 
Cas.^  103.     Contra  Anderson  et  al,  v.  Tompkins,  1  Brock,  Rep.,  463. 

In  Louisiana,  commercial  partnerships  are  confined  to  personal  pro* 
perty  exclusively  ;  if  a  firm  buy  real  property,  they  become  joint  owners 
of  it,  not  partners. — SkUiman  v.  Purnell,  3  IjOU.  Rep.,  497.  Leckts  v. 
Seoit,  10  Lou.  Rep.,  420. 

Lands  purchased  by  partners  under  an  agreement  that  they  shall  be 
sold  for  the  benefit  of  the  partnership,  will  be  regarded  as  joint  stock ;  of 
if  there  be  no  agreement,  if  there  be  such  application  to  the  purposes  of 
the  concern  as  evinces  an  original  understanding  of  the  parties  that  the 
lands  are  to  be  treated  as  such,  they  will  likewise  be  so  considered.  Bat 
where  there  is  no  such  agreement  or  application  of  the  lands,  as  evinces 
the  original  understanding  to  have  been  that  they  were  considered  as  joint 
stock,  the  widow  of  a  deceased  partner  will  be  entitled  to  dower  in  the 
lands. — Woolridge  v.  WUkins,  3  Howard^s  Rep^  360. 

A.  and  B.,  members  of  a  firm,  took  in  deposit  a  mortgage  as  security 
for  an  advance  made  by  them  ;  it  was  subsequently  assigned  to  A.  alone, 
but  in  consummation  of  the  original  agreement ;  and  A.,  as  assignee,  fore- 
closed the  mortgage  and  bought  in  the  property  in  his  o\vQ  name  ;  it  was 
held  that  an  action  might  be  maintained  by  the  depositor  against  both  the 
partners  for  the  proceeds  of  the  sale,  as  for  money  had  and  received,  and 
that  he  was  entitled  to  recover  the  amount  of  the  purchase  money,  deduct- 
ing the  advance  made  to  him. — Gilchrist  v.  Cunningham,  8  Wendell,  64L 

3.  What  is  the  rule  as  to  the  interest  of  partners  in  leasehold  property 
taken  for  partnership  purposes  % 

If  a  partner  take  a  lease  of  lands  in  his  own  name,  for  the  purposes 
of  the  partnership,  he  will  be  considered  in  equity  as  a  trustee  of  such 
lease,  for  himself  and  his  partners,  the  lease  being  deemed  to  be  incident 
to  the  partnership. — Foster  v.  Hall,  5  F«.,  308.  Coll.  on  Part.^  78.  Fea- 
th*rsionaugh  v.  Fenwick,  17  Ves.,  298.     Leach  v.  Leach,  17  Pick.,  68. 

A  leasehold  interest  is  to  be  disposed  of  as  other  property ;  and,  if 
not  disposed  of  by  consent,  the  lease  and  goodwill  must  be  sold  like  other 
partnership  eSeeiB.-^Dougherty  v.  Van  Jfostrand,  I  Hoffman's  Rep.,  539. 

4.  What  is  the  general  rule  as  to  the  interest  of  a  partner  in  the  part* 
nershfp  property  1 

The  established  rule  is,  that  the  interest  of  each  partner  in  the 
partnership  property,  is  his  share  of  the  surplus,  after  the  partnership 
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4ebt8  are  paid Untied  Siaies  v.  Httck  et  al^  5  Peters'  S.  C.  /2€p.»  271. 

3  KefU's  Com.,  37.  JiichoU  v.  Munfurd,  4  Johns.  Ch.  Rep.,  522.  F^x  r. 
Hanbury,  Cowp.  Rep^  445.  Taylors.  Fields,  4  Fiw,,  396.  Coll.  on  Part.^ 
65,  Hoxie  v.  Carr,  1  StiamerV  R^.,  173.  i:ar  f  arte  fi«Jpn,  6  F«.,  1 19. 
Accieri^ve^r  v^  Heffermmny  5  Johns*  Ch.  Rep.,  428.  Canfield  y.  fTarc^,  6 
Conn.  Jiep.,  ISO. 

5.  What  18  tiie  general  rale  as  to  the  lien  of  partners  upon  the  jgartner- 
ship  property  1 

Jt  may  be  laid  down  as  a  general  principle,  that  each  of  the  partners 
has  a  specific  lien  on  the  partnership  stock,  not  only  for  the  amount  of 
his  share,  but  for  monies  advanced  by  him  beyond  that  amount,  for  the 
use  of  the  co-partnership. — West  v.  &kipp,  1  Ves.,  142.  Ex  parte  Ruffin^ 
6  Vesu,  119.  Rtdgley  v.  Cary,  4  Har,  4*  McHen.,  167.  Brandford  v.  Kim- 
berly,  3  Johns.  Ch.  Rep.,  433.  Conwell  v.  Sandidge,  5  Dana  Rep.,  212. 
Commercial  Bank  v.  Mayor-  el  4/^  11  Lou.  i2«p.,  213.  Hoxie  v.  Carr,  1 
Sumner'^s  Rep.,  173.  Payne  v.  Mathews,  6  Paige,  19.  Conwell  ?.  Sandidge 
jSdmrs.,  8  Dana,  279.    Story  v.  Moon,  3  Dana,  334. 

Where  two  entered  into  partnership  in  a  trading  voyage  to  the  West 
Indies  $  the  return  cargo  was  sold,  and  notes  were  taken  from  the  pur- 
chasers in  the  name  of  one  of  the  partners,  who  afterwards  died :  the 
fiourt  of  chancery,  on  a  bill  filed  by  the  survivor,  decreed  that  the  executor 
of  the  deceased  partner  should  pay  to  the  surviving  partner  his  proportion 
of  the  money  received  or  to  be  received  on  the  said  notes,  notwithstand- 
ing the  deceased  might  not  have  left  assets  sufficient  to  pay  his  own 
|>rivate  debts. — Ridgley  v.  Carey,  4  Har.  Sr  McHen.,  167* 

The  lien  which  a  partner  has  upon  the  stock  is  not  considered  aa 
appropriated  to  the  stock  brought  in,  but  to  everything  coming  in  lieu 
during  the  continuance  or  after  the  termination  of  the  partnership. — Buck" 
€oal  V.  Roiston,  Prec.  in  Chan^  281^.  West  v.  Skipp,  1  Ves.,  244.  Skipp 
V.  Harwood,  1  Swanst$,  586. 

If,  upon  a  dissolution  of  the  co-partnership,  it  is  agreed  that  certain 
articles  shall  become  the  exclusive  property  of  one  of  them,  and  that  a 
certain  fund  shall  be  applied  in  payment  of  debts,  and  the  fund  provea  in- 
sufficient, the  other  partner  has  no  lien  on  those  articles  for  that  deficiency. 
— Lingen  v.  Simson,  1  Sim.  Sc  ^tu.  Rep.,  600. 

Where  several  partners  v/ho  are  joint  owners  of  a  cargo,  appoint  one 
of  the  partners  their  agent  or  factor,  to  receive  and  sell  it,  receive  the 
proceeds,  ^c,  as  such  factor  he  has  a  lien  upon  the  goods  or  their  pro- 
ceeds, not  only  for  his  advances,  but  for  his  general  balance  of  accooiit* 
— Bradford  v.  Kimbtrly,  3  Johns.  Rep.,  431. 

Where  a  lease  of  mines  is  taken  by  six  persons,  for  the  purpose  of 

working  them  in  partnership,  and  the  managing  partner,  in  the  courae  of 

such  management,  becomes  indebted  to  the  concern,  his  interest  in  the 

partnership  is  in  the  first  place  applicable  to  satisfy  the  debt  of  the  con- 

'cem. — Fereday  v.  Wightwick,  1  Runs*  SrMylne. 

A  solvent  partner  is  entitled  against  a  bankrupt  partner  to  ad  more 
'  than  his  share  of  the  surplus^,  after  the  partnership  debts  are  K&id. — ^Jlf«ir« 
f  mjf  Ym  Murray,  5  Johns.  CA.  Rep.,  70. 
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A  ( o-partner  having  taken  money  out  of  the  han^s  of  the  co-partner 
ship,  ana  carried  it  into  a  new  concern,  which  hecame  bankrupt,  it  was 
held  that  the  fund  could  not  be  followed  specifically,  so  as  to  give  the 
former  co-partnership  a  priority  over  the  creditors  of  the  bankrupt  house* 
McCauUy  V.  McFarlanCj  2  Dessau. ,^  239. 

6.  What  is  the  rule  as  to  the  iaterest  of  a  partner  in  the  goodwill  of, 
the  partnership  concern  1 

The  term  goodwill  is  used  in  two  distinct  senses.  It  is  applied  either 
to  an  advantage  arising  from  the  fact  of  sole  ownership  simply  without 
reference  to  othetr  persons ;  or  as  an  advantage  arising  from  the  fact  of 
aole  ownership  to  the  exclusion  of  other  persons. 

The  latter  species  of  goodwill  is  founded  on  special  contract,  and  l| 
ft  commodity  upon  which  a  valuation  may  be  fixed.  Therefore  the  inter- 
est of  an  out-going  partner  in  such  goodwill  may  be  valued  and  assigned 
with  the  rest  of  the  effects  of  the  remaining  partner. — Kenedy  v.  Lee,  3 
Merivaie^  441, 

A  goodwill  of  this  kind,  being  a  valuable  addition  to  a  trade,  arising 
as  it  does  bv  contract,  most  be  created  by  appropriate  words.  It  cannot 
be  implied  from  the  general  words,  stock,  effects,  &c.  Therefore,  where 
one  partner  had  agreed  to  sell  to  his  co-partner,  *'  his  inheritance  in  their 
nursery  for  jC10,(K)0,"  and  the  other  partner,  in  answer  to  the  proposal, 
wrote  as  follows :  ^^  I  agree  to  give  you  £10,000,  as  you  mention,  for  your 
moiety  of  all  your  partnership  premises,  stock,  business,  and  concern.'* 
Lord  Eldon  held  that  the  purchaser  had  no  right,  according  to  his  con- 
tract, to  claim  any  goodwill  in  the  trade,  in  addition  to  the  partnership  pro- 
perty which  was  the  subject  of  it,  except  what  was  the  necessary  enect 
of  his  acquiring  the  sole  ownership  in  the  property ;  certainly  not  such  as 
to  preclude  the  seller  from  carrying  on  the  same  trade  where  and  wheh 
he  pleased. — Kenedy  v.  Lee,  3  Merivale^s  Rep,^  441.  Fart  v.  Pearse^  3 
Madd.  Rip.,  74.     Coll  on  Pari,,  80. 

The  former  species  of  goodwill  is  clearly  not  fo!)nded  on  special  con- 
tract, but  in  a  combination  of  accidental  circumstances  \  as  the  existence 
and  celebrity  of  the  house,  the  skill  and  affluence  of  the  trader,  or  the  pre 
judicea  or  the  necessities  of  the  customer.  This,  therefore,  is  not  a  tangible 
interest ;  it  is  not  a  commodity  on  which  a  specific  value  can  be  placed,  or 
for  which  a  definite  allowanee  c^n  be  made.  Therefore,  upon  the  death 
of  one  partner  it  is  not  stock  of  which,  the  executor  of  the  deceased  part- 
ner can  compel  a  division,  unless  he  cat!  also  compel  a  sale  of  the  whole 
premises  and  stock,  as  in  the  case  of  a  partnership  at  will. — CfutwtU  v. 
Lye,  Rose  B.  Vas.,  123. 

Although  the  goodwill  of  a  trade  is  toot  a  commodity  upon  which  any 
definite  price  can  be  fixed,  yet  it  will  be  considered  to  enhance  the  value 
of  the  emsctft  on  which  it  is  attendant,  and  will,  therefore,  be  included  in 
ft  decree  of  a  sale  of  those  effects.  Moreover,  as  it  cannot  be  taken  at  a 
eeparate  vtilaatien,  the  sale  will  be  so  adjusted  that  an  accuiate  notion  of 
its  worth  shall  be  impressed  upon  the  mind  of  the  purchaser. — Cook  t. 
'GMikHdigi,  ihnr.  Rrp.,  604     Coll.  im  Part.,  m. 
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7.  How  is  tae  goodwill  in  profeasional  partnersbips  considered  t 

In  a  business  of  a  professional  naturoi  as  that  of  attorney  or  an  apotbe* 
carjv  the  goodwill  attaches  to  the  person  rather  than  any  other  subject* 
Such  part  of  it  as  is  not  personal  is  so  small  that  equity  will  not  regard  it 
as  a  matter  of  sale,  even  where  the  partnership  is  without  articles.  It 
seems  clear,  therefore,  that  upon  the  death  of  one  partner,  the  goodwill  in 
these  cases  will  survive  to  the  survivor. — Farr  v.  Pearce^  3  Madd,  Rep.^ 
78.  Shicer  v.  James^  Coll.  on  Pari,,  82.  Dougherty  v.  Van  J^ostrand^  1 
Hoffmanns  Rep.,  539. 

8.  What  is  the  rule,  in  the  absence  of  all  stipulation,  as  to  the  rate  of 
interest  each  partner  has  in  the  partnership  funds  1 

In  the  absence  of  all  proof  to  the  contrary,  it  will  be  presumed  that 
the  partners  are  equally  interested  in  the  partnership  funds. — Peacock  v, 
Peacocky  2  Camp.  Rep,,  45.  Gould  v.  Gould,  6  Wendell,  263.  Honore 
V.  Colmesnil,  1  J.  J.  Marsh.,  506.  Conwell  y.  Sandridge,  5  Dana,  211. 
Farrar  v.  Beswick,  1  Moo.  ic  Rohh,,  527.  Law  v.  Ford,  2  Paigt^  310. 
£fan  Jose  Indiano,  2  Gall.,  303.     Puffendorf,  lib.  5,  ch.  8. 

By  the  Scotch  law,  however,  where  there  is  no  express  contract  be* 
tween  the  partners,  it  is  not  a  necessary  presumption  that  the  profits  are 
to  be  divided' in  equal  shares ;  but  is  a  question  for  the  jury,  upon  the 
evidence  of  all  the  circumstances,  what  is  the  proportion.— >7'Aoi»pMj»  v. 
Williamson,  1  Bligh,  ^32. 

If,  on  the  dissolution  of  a  partnership,  it  should  appear  that  the  amount 
of  the  stock  which  one  partner  had  contributed,  had  been  taken  out  of  the 
common  fund  by  a  person  claiming  property  in  them,  the  partner  whose 
interest  was  thus  affected,  could  not  claim  an  equal  portion  of  the  residue 
of  the  stocks  even  if  injustice  had  been  done  him  m  rewarding  his  pro* 
perty  to  another. — Gilman  v.  Brown,  14  Mass.  Rep.,  128. 

If  a  broker  agree  to  participate  in  the  profits  of  the  goods  which  he  is 
employed  to  sell,  or  if  persons  agree  to  share  in  the  profits  of  a  particular 
adventure,  such  an  agreement  will  not  make  them  partners  in  the  goods 
—2  Barn.  4f  Cresw.,  401.     3  Dowl.  Sr  RyK  751. 

If  two  persons  contract  a  partnership  between  themselves,  to  sell 
in  common,  certain  things  belonging  to  each,  and  to  divide  the  price,  it  is 
important  to  inquire  as  to  what  was  their  intention.  If  it  has  been  to  pat 
in  partnership  the  things  themselves,  then  it  shall  be  a  partnership  of 
the  things ;  and  if  some  of  the  things  perish  before  the  sale,  the  loss  ahaU 
be  common.  But  if  the  intention  has  been  to  put  into  partnership,  not  the 
things  themselves,  but  the  price  of  the  sale,  in  that  case  the  loss  will  fall 
exclusively  upon  the  partner  to  whom  the  thing  belonged. — Poikier  du 
Contrai  de  Society,  ch.  2,  sec.  1.  Meyer  v.  Sharpe,  5  Taunt.  Rep.,  74.  /oM 
V.  Halsey,  16  Johns.  Rep.,  34.  Rice  v.  Austen,  17  Mass.  Jidumford  y. 
Jficholl,  2  Johns.  Rep.,  611.  Sims,  8  Serg.  4*  Rawle^  103.  Holmes  y 
United  Insurance  Co.,  2  Johns.  Cos.,  329.  Ballon  v.  Spencer,  4  Cowen, 
163.  Lowrey  v.  Brooks^  2  McCord*s  Rff^t  421.  Thompson  y.  Snow^  i 
Grjeenl.  )2ep.,  264. 

Where  a  merchant  forma  a  partnership  with  an  artisan  to  contimie 
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for  OKe  year,  the  artisan  bringing  into  the  concern  nothin|^  hat  hia  lahor» 
which  suppose  worth  100  crowns.  The  merchant  brings  in  1000  crowns 
which  he  is  to  draw  out  again  at  the  expiration  of  the  term.  It  mast  be 
considered  in  estimating  the  interest  of  the  partners,  that  the  merchant 
has  only  brought  into  the  firm  the  interest  or  value  of  the  use  of  the  1000 
crowns,  which  Pufiendorf  puts  at  six  per  ctnUy  consequently  the  interest 
of  the  merchant  is  sixty  crowns  and  his  share  of  the  whole  profits  in  the 
ratio  of  60  to  100. — Puffendorf^  du  Cont.  de  Soc.^  Liv,  5,  ch,  8,  sec.  2. 
Pothier  Coni.  de  Soc.^  ch,  1,  J^o.  17.     Grotius  Liv.  2,  ch.  2,  sec.  24. 

This  principle  may  be  applied  to  things  in  specie  as  well  as  money. 
— Babeyrac^s  note  to  Puff,  ubi  sup.  Sed  si  puerum  docendum  vel pecus  pas* 
cendum  tibi  dedero^  vel  puerum  nutriendum  ;  ita  uty  si  post  certos  annos 
tenirtt  pretium  inter  nos  communicaretur  abhorrere  hac  ah  area,  ,  ..  .ergo 
si  guis  area  dominium  non  iranstulerit^  sed  passus  sit  te  sic  adificare  ut 
communicaretur^  vel  ipsa^  vel  pretium  erit  societas. — D^*,  Lib.  19,  tit,  5. 
De  prascripiis  verbis^  Leg,  13,  sec,  1. 

9.  What  is  the  rule  as  to  the  authority  of  partners  to  dispose  of  their 
interest  inter  se  7 

The  partners  may,  by  their  acts,  convert  the  joint  property  of  the 
general  partnership  into  the  separate  property  of  an  individual,  or  into  the 
joint  property  of  two  or  more  partners,  or  e  converso.  These  transactions, 
if  done  bondjidey  and  for  a  valuable  consideration,  are  binding  upon  third 
persons,  and  materially  affect  their  intere'sts.  For  instance,  in  equity 
joint  property  is  the  fund  for  the  paymenjt  of  joint  debts,  in  the  first  in- 
stance, and  then  if  anything  remains  to  the  separate  creditors  of  each 
partner  according  to  his  proportion  of  the  stock.  But,  if  the  joint  proper* 
tj  be  eonyerted  bond  fide  into  the  separate  property  of  each  of  the  part* 
aers,  it  immediately  becomes  the  fund  for  the  payment  of  the  separate 
creditors  of  that  partner,  in  the  first  instance,  and  then  if  anything  remains 
of  the  joint  creditors ;  it  is  clear,  therefore,  that  under  this  power  of  dispo* 
•ition  which  partners  possess,  the  order  of  payment  to  their  creditors  may 
be  afiTected. — 2  Swanst.  Rep.^  573,     Coll.  on  Part.y  91. 


OF  THE  REMEDIES  BETWEEN  PARTNERS. 

1.  What  is  the  general  rule  at  law  as  to  the  remedy  upon  simple  con 
tiact,  between  partners  1 

It  has  been  laid  down  as  a  perfectly  clear  maxim,  that  one  partner 
cannot  maintain  an  action  against  his  co-partner  for  work  and  labor  per- 
formed, or  money  expended,  on  account  of  the  partnership. — Holmes  ▼.. 
Higgins^  1  Sam.  fr  Cresw,^  76.  Harvey  v.  Crickett,  5  Mault  ^  Selw.^ 
196.  Millbum  v.  Codd,  7  Bam.  4  Cresw.,  449.  1  Mann.  Sr  RyLj  238. 
BovUh  V.  Hammond^  6  Sam.  Sir  Cresvf.y  149.  Caustetiv.  Burke^  Harr. 
4  Gill,  295.  Sadler  v.  Jfixon,  5  Bam.  *  Jldolph.,  936.  Dromgoole  r. 
Gardner^  10  Mart.  Lou,  Rep.^  433.     Wood  v.  Steamboat  Fori  Adams^  18 
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Mori*  Lau.  Jt^.,  8d.  Mead  v.  Currie,  30  Mart.  Lou.  Rep.^  280.  Fanning 
V.  Chadvjick^  3  Pi4;A:.  JRcp.  j&otk/  v.  Hayts^  12  Afa««.  JRcp.,  34.  WtUianu  t. 
BanshaWy  12  Pic/^  J^^p.,  378. .  0«ea«  v.  Johnson^  1  JBVnn.  i^a/).,  191. 
Andrews  V.  Jtlhn^  9  ^«f^.  <S*  Rowley  241.  Carey  v.  Brushy  3  Caines^  Rep.y 
293,  We«<€r/oo  v.  Evertsony  I  Wendell  lUp.y  532.  Brewster  v.  HamUett 
d  al*y  4  Conn.  /2^.,  540.     1  S^ory  on  £g.  Jurisp.y  612. 

2.  What  is  the  rule  as  to  the  remedy  oq  coFenants  between  partners  t 

That  one  partner  may  maintain  an  action  of  covenant  against  his  co* 
partners,  whether  the  covenant  be  to  pay  a  sum  or  to  do  any  act  for  the 
purpose  only  of  launching  the  partnership,  or  whether  it  be  to  perform  any 
of  the  articles  after  the  partnership  has  commenced. — Coll.  on  Part.y  132. 
Walker  v.  HarriSy  1  .dnst.  Rep.y  245.  Morrow  v.  Saunders^  1  Brod* 
4-  Bing,y  318.  Wont  v.  Reecey  1  Bir^g.y  18.  Terrill  v.  Richards,  Jfoti  Hr 
McCordy  20.  J^iven  v.  Spickermany  12  Johns.  Rep.y  401.  Kened.  ▼.  Mc' 
Faddeny  3  Har.  4-  Johns.  Rep.j  362.  Vtnninf^  v.  Leekiey  13  Basils  Rep.^ 
T.  6f<i/e  7.  LeckUy  2  Siark^s  Rep.y  1  £>^ory  on  jEJg.  Jurisp.y  616. 

An  action  of  covenant  will  lie,  although  there  be  accounts  between 
the  parties,  which  require  unravelling  in  equity. — Venning  v.  LeckUy  13 
East  Repy  7. 

If  three  or  more  partners  contribute  severally  and  in  difTerent  pro* 
portions  to  the  joint  stock,  and  one  of  them  withdraws  from  the  partnership 
in  violation  of  the  covenants  of  the  articles  of  partnership,  each  of  the 
other  partners  has  his  several  remedy  for  the  breach. — Dunham  v.  Gillis^ 
2  Mass.  Rep.y  462. 

Stockholders  are  considered  as  partners  in  an  incorporated  bank,  and 
when  one  fails,  to  furnish  his  quota  of  the  capital  stock,  and  it  is  furnished 
by  the  other  partners,  he  is  chargeable  for  the  advancQ  with  interest. — 
Qommerdal  Bank  v.  Mayor  4t  al.^  11  Rep.^  213. 

When  two  or  more  are  equal  partners  and  one  flirnishes  more  than 
bia  due  share  of  the  funds  for  the  use  of  the  firm,  the  excess  constitutes  a 
debt  due  from  the  firm,  not  by  the  other  partner  to  him  who  made  the  ad- 
vances ;  and  if  one  fail  to  contribute  his  due  share,  the  deficit  is  a  debt 
due  by  him  individually  to  the  firm. — Conwell  v.  Sandidge^s  Jtdmrs.^  t> 
Danay  212. 

The  plaintiff  and  defendants  were  members  of  a  joint  stock  compa- 
ny. The  plaintifif  agreed  to  demise  to  the  defendants  as  trustees  for  tne 
company,  and  the  trustees  covenanted  to  pay  him  rent.  By  separate 
deed  the  plaintiflTand  other  members  covtaanted  to  indemnify  the  defeiid- 
ants  for  acts  done  by  them  as  trustees.  It  waa  held  that  the  plaintil^ 
though  a'membe^  of  the  oompany.  was  entitled  to  sue  onevpress  covenant. 
^Be^krd  v.Ber^Uony  1  Ring,  JT.  C,  319.    1  Scotty  245. 

6.  was  a  solicitor  to  a  joint  stock  company  and  wished  to  become  a 
atoi^kholder,  but  by  the  rules  of  the  company  the  solicitor  could  not  hold 
shares.  G.,  thereforci  applied  to  F.  to  allow  'him  to  use  bis  name,  and  be 
woiidd  pay  the  deposit*  Accordingly  F.'s  name  was  regiatered,  and  G.  after* 
wards  brstttght  him  the  reoeipt  for  ten  shares.  F.  then  became  ostensibly  a 
a«mbef  of  the  compiuiy«    Q  afierwarda  brought  an  action  against  the 
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company  for  services  r^odored  as  soHcitor:  HeiOj  that  he  could  not 
sustain  suit. — Lord  Lyndhurst,  C.  B. 

The  claim  is  a  debt  against  the  company,  and  therefore,  on  the  ordi- 
nary principles  that  one  partner  cannot  recover  against  another  at  law, 
because  he  would  be  liable  to  contribute,  I  think  the  plaintiflf  must  fail 
in  this  action.  1  consider  F.  as  a  mere  agent,  and  the  case  is  really  the 
same  as  if  G.'s  name  was  actually  in  the  books  of  the  company  as  a  mem- 
ber. I  consider  G.  was  really  the  member  of  the  company,  and  that  be 
stood  in  the  situation  of  being  liable  for  the  debts  of  the  concern. — God' 
dard  v.  Hodges,  1  Cromp  and  MtesoUy  33. 

Where  partnership  articles  have  not  been  infringed  for  any  length  of 
time,  the  action  of  isovenant  is  the  proper  remedy.  In  the  case  of  Marsh- 
all V.  ColeTnatij  2  Jac,  jr  iValk^  Rep.,  266,  articles  of  partnership  were  en 
tered  into  between  the  plaintiff,  Marshall,  and  the  defendants,  Coleman 
.%nd  others,  by  which  it  was  (among  other  things)  agreed  that  their  busi- 
ness (tha\  of  linen  drapers)  should  be  carried  on  in  the  name  of  the  Urm, 
Coleman,  Willett,  Oxley  &  Marshall  5  and  that  all  contracts  entered  into 
by  any  of  the  parties  on  account  of  the  firm,  and  all  checks  and  drafts 
drawn  by  them,  and  all  receipts  for  money  paid  on  account  of  the  said 
trade,  should  be  in  the  joint  names  of  Jonn  M*  Coleman,  H.  Willett,  J. 
Oxley,  and  the  plaintiff.  The  bill  filed  in  July  alleged  that  the  defend- 
ants, Coleman  &  Willett,  had  entered  into  numerous  contracts  and  en- 
rl^ements,  and  written  numerous  letters  in  the  name  of  Coleman,  Willett, 
Co.,  and  had  refused  to  add  the  name  of  the  plaintiff,  or  to  comply  with 
the  above  mentioned  covenants :  thus  preventing  him  from  being  known 
as  a  partner,  and  receiving  partnership  debts  y  and  that  Oxley  consented 
thereto;  and  it  prayed  that  the  two  first  named  defendants  might  be 
restrained,  by  injunction,  from  carrying  on  the  triide  except  in  the  join^ 
names  of  all  the  partners  and  according  to  the  covenant.  The  answeir 
admitted  the  principal  facts  stated  in  the  bill,  but  insisted  that  it  was 
well  known  to  all  persons  dealing  with  the  partnership^  that  the  plaintiff 
was  a  partner.  It  appeared  that  the  first  application  aiade  by  the  plain- 
tiff to  have  his  name  inserted  in  the  business  of  the  fim^  was  only  three 
months  before  the  filing  in  the  bill. 

Lord  Eldon  refused  the  motion  for  an  injunction,  but  without  costs. 
Although  this  court,  said  his  Lordship,  will  interfere  where  there  is  a 
covenant  in  articles  of  partnership,  if  so  important  in  its  consequences 
as  to -authorize  the  party  complaining  to  call  for  the  dissolution  of  the 
partnership,  it  ia  matter  of  great  consideration  whether  it  will  entertain 
the  jurisdiction  of  pronouncing  a  decree  for  a  perpetual  injunction  as  to  a 
IHirticular  covenant,  the  partnership  not  being  dissolved  hy  the  court, 
6at  a  breach  of  covenant  may  be  relieved  against,  where  i^we  has  been 
a  studied,  intentional,  prolonged,  aqd  continued  iaattentiolk  tp  the  applica- 
tion of  one  party  calling  upon  the  other  to  observe  the  contract,  although 
the  party  seeking  such  relief  does  not  pray  a  dissolntipo  of  the  partner- 
•hip,— Co//,  on  Part^  1 13.    Id^  162.     1  Story  on  Eq,  J^rhp.,  6 18. 

A  court  of  equity  will  enforce  the  specific  perfo/mapee  of  covenants 
between  partners,  in  cases  where  no  adequate  compensation  can  be  had  ^t 
law»    Tbtts,  a  court  of  eqjuify  has  enforced  an  agreenfient  niade  upon  a  dis* 
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solution  of  a  partnership,  that  a  particular  book  used  in  the  trade  should 
become  the  exclusive  property  of  one  of  the  partners,  and  that  a  copy  of 
it  should  be  delivered  to  the  others. — Lingtn  v.  Simpson^  1  Sim,  fr  Stu 
Rep.,  600. 

3.  As  a  general  rule,  what  are  the  remedies  at  law,  between  partners  1 

They  are  dependent  upon  the  nature  of  the  partnership,  and  the 
grievance  for  which  the  remedy  is  sought.  If  the  articles  of  partnership 
are  not  under  seal,  or  the  partnership  is  by  a  parol  agreement,  the  proper 
remedy  for  any  breach  of  these  stipulations  is  by  action  of  assumpsit. — 
Cary  y.  Brush,  2  Caines*  Rep.,  293.  Jfiten  v.  Spikerman,  12  Johns. 
Rep,,  401. 

If  the  articles  of  partnership  are  under  seal,  and  any  violation  of  any 
of  the  stipulations  therein  contained,  exists,  it  may  be,  and  i^  properly 
remediable  by  an  action  of  covenant. — 1  Story  on  Eq.  Jurisp.,  613.  JVIr- 
ven  V.  Spikerman,  12  Johns.  Rep,,  4f01.  Murray  v.  Bogart,  14  Johns,  Rep,, 
318.  Want  v.  Reese,  1  Sing.,  18.  Walker  v.  Harris,  1  ^nst.  Rep.,  245. 
Morrow  v.  Saunders,  1  Brod.  4"  Ring.,  318.  Bedford  v.  Brutton,  1  Bing. 
JV.  C,  399,  S.  C.     1  Scott,  245. 

The  most  extensive  and  generally  operative  remedy  at  law,  between 
partners,  is  an  action  of  account.  This  is  the  appropriate,  and,  except  0 
under  very  peculiar  circumstances,  is  the  only  remedy  at  the  common 
law,  for  the  final  adjustment  and  settlement  of  partnership  transactions 
It  is  a  very  ancient  remedy  between  partners,  in  which  one  naming  him- 
self a  merchant,  may  sue  his  partner  for  a  reasonable  account,  naming 
him  a  merchant,  and  charging  him  as  the  receiver  of  the  moneys  of  him- 
self,  arising  from  whatever  cause  or  contract,  for  the  common  profit  of 
both,  according  to  the  law  merchant. — Co.  Litt.,  172.  FUz.  JVW.  Brev., 
117,  D. 

But  this  remedy  is  in  many  cases  entirely  inadequate,  as  it  is  fre- 
quently impossible  to  settle  the  concerns  of  the  partnership  without  the 
production  of  the  books,  vouchers,  and  other  documents  belonging  to  the 
partnership,  and  the  personal  examination  of  the  partners  themselves. 
So  intimate  is  the  confidence,  so  universal  the  community  of  interest  and 
operations  between  partners,  that  no  proceedings  not  including  a  thorough 
and  minute  discovery,  can  enable  any  court  to  arrive  at  the  means  of  doing 
even  reasonable  justice  between  them.  And  in  addition  to  the  common 
difficulties  in  ordinary  cases,  the  death  of  either  partner  puts  an  end,  at 
the  common  law,  to  any  means  of  enforcing  this  remedy  by  account ;  for 
it  being  founded  m  privity  between  the  partners,  no  suit  lay  by  or  against 
the  personal  representatives  of  the  deceased  partner,  to  compel  an  ac» 
count.— Co.  Litt,,  90.  2  FonU.  Eq,,  B.  2,  eh,  7,  sec.  6.  1  Story  on  Eq. 
Jurisp.,  426. 

In  few  cases  where  there  has  been  a  covenant  or  promise  to  account, 
courts  of  law  have  attempted  to  approximate  towards  an  efiectual  remedy 
m  the  shape  of  damages  for  a  breach  of  the  obligation.  But  it  is  mani- 
fest, that  even  in  these  cases,  the  damages  must  be  wholly  unceruin,  un- 
less an  account  can  be  fully  and  fairly  taken  between  the  parties ;  for 
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Otherwise  tbere  will  be  no  rale  by  which  to  ascertain  the  damages.* 
Holmes  v.  Higgins^  1  Bam.  if  Cresioiy  7-I*.  Harvey  v.  Crockett^  5  Mauie 
4r  Selw.y  336.  Bavrille  v.  Hammond^  6  Barn.  Sr  Creaw,^  149.  Saddler  ▼. 
Jfixan^  5  jBar»,  ^  Molph^  936.  MUburn  v.  Code/,  7  ^tfm.  <•  Cresv.^ 
449.  1  Jlfa»n.  4"  %^',  238.  Preston  v.  StruttoUy  Jlnsl.  Rep.^  50. 
Bosanquet  v.  FTray,  6  T^wnf.,  997.  Kirwan  v.  Kirwan,  2  Cr.  ^  .V.,  624. 
^ait  V.  ^lexander^  2  Jlf6«.  4*  ^e//9,  492.  SmfV^  v.  Barrow^  2  Dum.  4* 
£fl«f  /?ej5.,  478.  FromofU  v.  Coupland^  2  Bingh,  Rep.^  173.  GreeTn  v. 
Beesly,  2  Bingh.  JV.  Co^.,  118.  Barton  v.  Hanton^2  Taunt. ^  ^9.  Ex 
parte  Chuck,  8  ^tngA.,  469.  Carter  v>  Whalley,  1  Barn.  Sf  Adxdph,  11. 
JonM  ▼.  Yo^es,  9  ^ar».  4*  Creaw.,  532.  Longman  t.  Po/e,  1  Moody  if 
JUalk,,  225.  Holmes  v.  DeCamp^  1  Johns.  Rep.y  34.  Wilson  v.  Gamparts* 
11  JoAnj.  J2ep.,  193.  Marsh  et  al.  v.  Keating,  1  Sfcolf,  5.  1  Bingh.  Jf. 
-Cos.,  198.  Portland  Bank  v.  -WyJ*,  2  i^atr.  /2«p.,  196.  i?arry  v.  Foyles^ 
1  Perm'  fi^.  C.  J2ep.,  311.  Cojfee  t.  Brian,  3  Bt^.,  54.  Williams  v. 
Henshawy  12  Ptc/c.  i2ep.,  378. 

4.  What  are  the  principal  cases  in  which  assumpsit  will  be  by  one 
partner  against  another  1 

Partners  cannot  maintain  assumpsit  against  each  other,  except  upon 
«n  express  promise. — Cary  v.  Brushy  2  Caines*  Rep.^  293.  Hahted  ▼. 
Schmdzely  17  Johns.  Rep.,  80.     Westerloo  v.  Everison,  1  Wendell,  532. 

Assumpsit  will  not  lie  for  a  final  balance,  except  upon  an  express 
promise. — Idem.  Course  v.  Prince,'  1  South  Car,  Const.  Rep,,  416.  Mur- 
ray  r.  Bogart,  lit  Johns.  Rep.,  SIS.  Beach  v.  Hoichkiss,  2  Conn,  i?^., 
426.  GiSfon  v.  Moore,  6  ^Vieur  Hamp.  Rep.,  547.  Mussier  v.  Trumpbour, 
5  Wendell,  274.  Lamalere  v.  Gaze,  I  Wash.  C.  C.  Rep.,  435.  jM^tip 
▼.  CooAr,  1  /fai!f/.,  434.  /2o9«  y.  Drinker,  2  ^To//  A^.,  415.  White  v. 
Waide,  Walker's  Rep.,  263.  Gould  v.  Gou/i/,  6  Wendell,  263.  Gtt/tcib 
T.  G»/tcA:,  2  Green/.  J2e/).,  578.  Johnston  v  FForJen,  2  FFo^'  i2ep.,  101. 
JiusHn  Y.  Waiiams,  I  Ohio  Rep.,  283. 

There  are  some  cases,  however,  in  which  a  partner  may  recover  in 
an  action  at  law  against  his  co-partner,  for  a  matter  connected  with  the 
partnership.  Thus,  if  one  partner  give  another  his  promistory  note,  or 
bis  separate  acceptance  for  value  received  on  the  partnership  account,  an 
action  will  lie  on  siich  note  or  bill. — Preston  v.  Strutton,  1  minst.  Rep.^ 
50.     Van  Jfess  v.  Forrest,  8  Cranch,  30. 

So  if  one  partner  draw  upon  all  the  others  by  name,  and  they  indi* 
▼idoally  accept,  he  may  recover  against  them ;  because  by  such  an  ac- 
ceptance a  separate  right  is  acknowledged  to  exist. — 4  Bingh.,  151. 
Smith  V.  Lusher,  5  Cotoen,  688. 

Where  a  promissory  note,  after  the  dissolution  of  the  partnership 
and  while  its  concerns  were  unsettled,  was  given  in  the  partnership  name, 
payable  to  one  of  the  partners  or  his  order,  on  demand,  expressed  in  the 
note  for  cash  borrowed  of  such  partner :  it  was  held,  that  the  money  for 
which  the  note  was  given,  was  not  to  be  considered  as  money  put  by  one 
of  the  partners  into  the  partnership  funds,  and  consequently  forming  an 
item  in  the  partnership  accounts,  and  subject  to  iJie  final  adjustment  of  the 
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'  partnership  concerns,  but  as  money  loaned  by  such  partner  to  the  partner 
ship,  on  the  partnership  security,  to  be  repaid  immediately. — J^evinn  t. 
Townsend,  6  Conn,  Rep,^  5. 

Where  A.  a^freed  to  supply  B.  with  manuscript  of  a  work,  the  profits 
to  be  equally  divided  between  them,  it  was  held  that  B.-  might  maintain 
assumpsit  against  A«  for  refusing  to  supply  manuscript,  after  part  of  the 
work  had  been  printed.— Go/e  v.  LecMey  2  Starkie  Rep.^  107. 

If  A.  and  6.  commence  business  as  partners,  and  A.  advances  the 
whole  capital,  he  may  maintain  an  action  against  B.  for  a  moiety,  because 
quoad  B.  's  share  the  partnership  may  be  considered  as  having  not  yet 
commenced.— BranJ  v.  Boulcotty  3  Boss.  4r  Pull,^  235.  Coll  on  Part., 
J48.     7  Btngk.,  714.    J^ockles  v.  Crosby,  3  Barn,  if  Cresw.,  815. 

If  there  be  three  intended  partners,  and  one  of  them  fail  to  bring  in 
bis  share,  it  seems  that  the  two  may  sue  the  third  jointly. — Park,  /.,  7 
Btng.^  714, 

Where  the  money  sought  to  be  recovered  is  separate  from  the  pact* 
nership  account,  an  action  of  assumpsit  may  be  maintained.  As  where 
Tbomts  Coffey,  John  Coffey,  and  Brian,  were  jointly  concerned  in  the 
butter  trade,  John  Coffey  consigned  the  butters  to  Brian,  in  London,  who 
sold  them;  and  Thomas  Coffey  accepted  bills  drawn  by  John,  to  the  amount 
of  the  butter  sent.  Brian,  having  received  the  proceeds  of  certain  of  the 
butters,  engaged  to  provide  for  the  bills  drawn  by  Thomas  Coffey,  by  let- 
ter, in  the  following  terms :— Sir,  Your  brother,  John  Coffey,  having 
drawn  two  bills  on  yon,  due,  &c.,  on  account  of  butters  sold  here  for  our 
joint  account,  the  proceeds  of  which  are  in  ray  hands :  if  you  will  accept 
the  bills,  I  hereby  engage  to  provide  for  them  at  maturity.  Thomas  Oof* 
fey  having  been  obliged  to  pay  the  bills,  brought  an  action  for  money  bad 
and  received,  and  it  was  held  that  he  could  recover. — Coffey  v.  Brian,  10 
Moore,  341.     3  Bing.,  54.    Robson  v.  Curtis,  1  Starkie,  78. 

A  partner  may  maintain  an  action  against  his  co-partner,  for  with- 
holding from  him  his  proportion  of  the  profits  of  a  brunch  of  the  business 
within  the  terms  of  the  partnership.— -Gray  v.  Portland  Bank,  3  Mass. 
Rep.,  364.  The  State  y.  The  Bank  of  Louisiana^  17  Mart.  Lou.  Rep.,  327  ,* 
where  it  was  declared  that  a  stockholder  may  sue  for  his  dividend  before 
the  charter  has  expired. 

Where  the  auditor  of  a  benefit  club  was  entrusted  widi  the  funds  of 
.tbo  society  for  safe  custody,  which  funds  he  applied  to  his  own  use,  and 
refused  to  pay  over,  and  ran  away  with  the  box :  it  was  held,  that  the 
steward  of  the  clnb  might  maintain  an  action  against  him  for  the  amount. 
— Sharp  V.  Warren,  6  Price  Exeh.  Rep.^  132.  Simpson  v.  Rackkam,  7 
Bing.,  217. 

It  appears  from  a  variety  of  cases,  that  one  partner  may  maintain  in 
action  against  his  co-pariner,  to  recover  the  whole  or  an  aliquot  of  a  gene- 
ral balance  of  a  partnership  aocount.  Even  where  partners  have  cove- 
nanted to  account  at  certain  times,  if  in  pursuance  of  the  covenant  an  ac- 
count is  entered  and  a  balanoe  strack,  and  the  debtor  partner  expresslv 
promises  to  pay,  the  creditor  may  maintain  an  action  of  assumpsit  on  soeo 
express  promise,  notwithstandmg  the  covenant. — Moravia  v.  Lem^  2 
Dum.  4r  Eaa^  483.    Foster  r.  ^Uanton^  2  Jhtm.  4r  Eaat^  47^. 
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It  makes  no  diffisTence  whether  the  belance  is  settled  by  a  court  of 
jodicatttre,  oT«by  the  parties  themselves  out  of  court,  or  whether  it  be  set* 
tied  at  the  dissolution  or  during  the  continuance  of  the  partnership,  provid- 
ed it  be  complete. — Preston  v.  Strtuton^  1  ^nst,  Rtp.^  50.  Henly  v, 
SopeTy  8  Barn*  4  Cresw.^  16.  2  Mann,  if  RyL^  153.  Fromoni  v.  Caujh 
land,  2  Bing.  Rep.,  170.     9  Moore  Rep.,  319. 

In  order  to  sustain  an  action  of  assumpsit  between  partners,  in  all 
eases  there  must  be  a  strict  promise  to  pay  on  the  part  of  the  defendant* 
— FroMont  v.  Coupland,  2  Bingh.  Rep,^  170.     9  Moort  Rep,,  319. 

The  rule  is  otherwise  in  Massachusetts  and  Pennsylvania,  in  which 
latter  state  it  is  held,  that  when  a  partnership  is  settled  and  a  balance 
struck,  by  the  partners,  the  balance  may  be  recovered  in  assumpsit,  with* 
out  an,  express  promise  to  pay  it. — Ozeas  v.  Johnson,  1  Binn.  Rep.,  191. 
Laaudere  v.  Caze,  1  Wash*  C  C.  Rep.,  435. 

In  Massachusetts  the  doctrine  is  carried  still  further,  and  neither  the 
setdement  of  the  accounts  by  the  partners,  nor  an  express  promise  to  pay, 
is  necessary ;  and  it  is  held,  that  assumpsit  will  lie  to  recover  a  final  bal- 
attte,  in  all  cases  in  which  the  judgment  will  be  an  entire  termii^ation  of 
the  partnership  transactions,  so  that  no  further  action  can  grow  out  of  them. 
-^Brigham  v.  Eveleth,  9  Mass.  Rep,,  538.  Janes  v.  Harradon,  6  Mass^ 
Rep ,  540.  Band  v.  Hayes,  12  Mass,  Rep.,  34.  Wibby  v.  Phinney,  15 
Mass,  Rep.,  116.  Fannirig  v.  Chadwick,  3  Pick,  Rep.,  420.  BrincUey  v. 
Kumpfur,  6  Pick.,  179.     Williams  v.  Henshaw,  11  Pick.  Rep.,  79. 

Where,  upon  the  dissolution  of  a  partnership,  the  plaintiff  agreed  to 
pcy  all  debts  of  the  6rm,  and  the  defendant  agreed  in  writing  that  a  cer- 
tain sum  was  a  final  balance  pf  accounts  between  them  as  partners  :  Ueld^ 
chat  the  plaintiff  might,  before  paying  the  outstanding  partnership  debts, 
maintain  assumpsit  against  the  defendant,  to  recover  the  sum  thus  agreed 
to  be  the  final  balance ;  ihe  defendant,  if  compelled  to  pay  any  such 
.  debts,  has  his  remedy  on  the  plaintifif's  agreement, — Dickenson  v.  Gfra»- 
ger,  IS   Pick,  Rep.,  315. 

Where  partners  make  a  settlement  of  their  partnership  concerns^  to  a 
certain  period,  after  the  expiration  of  the  partnership,  and  one  of  them 
executes  his  promissory  note  for  the  return  of  the  capital  which  the  other 
put  in,  he  cannot  claim  a  final  settlement  of  all  the  partnership  affairs  be- 
fore he  is  compelled  to  pay  his.note. — Mulhollon  v.  Eaton,  1 1  Lou,  Rep,^ 
293.  Phillips  V.  Lockhart,  1  JNT.  S,  Mahanta  Rep.,  521.  Ketchumr. 
Durkee,  1  Hoffmanns  Rep.,  536. 

In  Louisiana  the  rule  is,  that  no  action  will  lie  by  a  partner  against 
bis  co-partner  until  a  final  settlement,  aad  then  only  for  the  balance  that 
appears  to  be  due. — DrumgooU  y.  Gardener  et  al.,  10  Mart.  Lou*  Rep*, 
1^.  Ward  V.  Brani^  11  Mart,  Lou,  Rep,,  333.  Faurie  et  al,  v.  Milter^ 
16  Idem,  -178.  Wood  v.  Steamboat  Fort  ^dams  tt  al,^  18  Idem,  82. 
Bauduc^s  Syndics  v.  Laurent,  2  Lou*  Rep*,  409.  Campion  v.  Mathews^  3 
Lou.  Rep,,  136.    Lessips  t.  The  Architect  Co.,  14  Lou,  Rep.^  415. 

But  where  a  partnership  as  to  a  single  transaction,,  exists  between 
two  commercial  firms,  in  an  action  by  one  firm  for  a  settlement  as  to , 
that  transaction,  it  i^  not  necessary  te  make  all  the  members  of  the  other 
firm  defendants. — ZaeAericT.  Blandin,  6  Lou.  Rep.,  ^tlXL 
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In  New  Hampshire  it  has  been  held,  that  partners  dnringf  the  eontin- 
annce  of  the  partnership,  may  separate  any  portion  of  thcf  partnership 
effects  from  the  rest,  and  adjust  that  portion,  and  if  upon  the  adjustment 
a  sum  is  found  due  from  one  partner  to  another,  a  promise  to  pay  the 
sum  is  binding  upon  the  partner  who  makes  it,  and  an  action  may  be  sus- 
tained upon  it. — Gibson  v.  Moore j  6  J^ew  Hamp.  Rep,j  5-^7.  • 

In  England,  some  of  the  cases  hold,  that  to  sustain  an  action  after  a 
dissolution  of  the  partnership,  an  implied  promise  is  sufficient* — Raek'^ 
straw  V.  Imher,  Holts'  Jf.P.  Cos.,  368.     Coll.  on  Part,^  153. 

In  the  United  States  we  have  seen  that  different  rules  have  been 
adopted  in  different  states,  upon  this  subject ;  yet  they  all  concur  in  this, 
that  it  is  a  final  balance  only  which  can  be  recovered  in.  assumpsit  by  one 
partner  against  his  co-partners. — Atnoater  v.  Fowler^  1  HalCs  Rep^  180. 
Ozeas  V.  JohnsoUy  ^  Dallas^  434. 

The  partners  of  one  house  of  trade  cannot  maintain  an  action  against 
the  partners  in  another  house  of  trade  of  which  one  of  the  partners  in  the 
plaintiflTs  house  is  also  a  member,  for  transactions  which  took  place 
while  he  was  a  partner  in  both  houses,  whether  the  action  be  broughl  iit 
the  lifetime  of  the  common  partner,  or  after  his  decease.  But  after  his 
decease,  the  surviving  partners  of  the  one  hduse  may  sue  the  surviving 
partners  of  the  other  house,  upon  transactions  subsequent  to  the  decease 
of  the  common  partner. — Bosanqud  v.  FPrjy,  6  Taunt,  Rep.y  597. 

Where  two  firms  are  composed  in  part  of  the  same  individuals,  no 
action  lies  at  law  by  one  against  the  other. — Portland  Bank  v.  Hyde^  2 
Faiff.  Rep.,  196.  Moffat  v.  Van  Milligen,  2  Bos.  4*  Ptdl ,  124.  DtTaxM 
V.  Shaw,  1  Barn.  4*  ^Id.,  664.     Coll.  on  ParU,  383. 

5.  What  is  the  rule  as  to  the  right  of  partners  to  enforce  a  eontribu* 
tion  at  law  \ 

It  has  been  usual  to  lay  it  down  as  a  general  rule,  that  a  contribution 
may  be  obtained  by  an  action  of  assumpsit  by  one  partner  against  ano- 
ther, for  money  laid  out  to  the  defendant's  use.  This  position  has  been 
questioned  by  one  learned  writer — Cory  on  Part.,  65 — and  has  since 
been  abandoned  by  another,  who,  in  the  last  edition  of  his  book,  has  con* 
fined  it  to  cases  of  partnership  in  particulai:  transactions. — 1  Montagus  on 
Partntrship,  50. 

The  case  which  seems  most  to  favor  the  doctrine  of  contribution  at 
law,  among  partners  in  trade,  is  that  of  Wooley  r.  Batte,  2  Car.  4*  P^jf^ 
417.  There  it  was  ruled,  that  if  a  party  recover  damages,  in  case^  against 
one  of  two  joint  coach  proprietors,  for  an  injury  sustained  by  the  negli* 

fence  of  their  servants,  such  proprietor  may  maintain  an  action  against 
is  co-partner  for  contribution,  if  proved  at  the  trial  that  he  was  not  per- 
sonally present  when  the  accident  happened. 

Upon  the  whole,  however,  the  better  opinion  certainly  seems  to  be, 
that  contribution  can  be  had  at  law,  only  in  insulated  transactions,  where 
there  is  no  general  partnership.  In  such  cases,  it  is  evident  that  a  clear 
cause  of  action  mav  arise  unshackled  by  any  accounts.  Thus  in  Graham 
V.  Robertson^  2  T.  Ksp,^  282,  the  plaintiffs  were  joint  owners  of  a  priva* 


OF  PABTNBES.  835 

« 

teer,  and  had  cruised  in  company  with  the  defendant,  the  owner  of  another 
priFateer,  under  an  agreement  to  share  all  prizes  equally.  They  took  a 
prize  in  the  Mediterranean,  which  was  condemned  in  the  Vice  Admiralty 
Courtf  at  Morocco.  Upon  this,  half  the  money  arising  from  the  sale  was 
paid  to  the  defendant.  Sentence  of  condemnation  was  afterwards  revers- 
ed,  and  the  money  decreed  to  he  refunded  to  the  appellants,  with  costs, 
which  was  paid  by  the  plaintiffs,  who  then  brought  their  action  against 
the  defendatits,  to  recover  a  moiety  of  the  sum  so  paid.  The  court  of 
King's  Bench  expressed  no  doubt  that  the  action  was  maintainable. — ColL 
on  Part.,  156. 

Where  damages  in  assumpsit  have  been  levied  on  one  of  several  de« 
fendants,  he  may  sue  the  others  for  their  contribution. — ^nsd  v.  Waier^ 
bousty  6  Maule  Sf  Sdw.^  390     Merryweaiher  v.  Airon,  8  Term  Rep,y  186. 

The  rule  that  actions  of  contract  are  not  maintainable  between  part- 
ners, on  the  partnership  account,  evidently  arises  from  their  situation 
inter  se^  and  not  from  their  situation  quoctd  third  persons.  When,  there- 
fore, the  partnership  is  actually  at  an  end,  as  the  partnership  account  is 
also  at  an  end  for  all  future  purposes,  it  follows  that  the  way  is  clear  for 
an  action  between  the  parties,  arising  from  causes  subsequent  to  the  dis- 
solution, although  these  causes  may  originate  in  their  situation  as  partners 
fuoad  third  persons. — Osborne  v.  Harper ^  5  East,  225.     1  Smithy  411. 

Assumpsit  will  lie  for  the  breach  of  an  agreement  entered  into  by  one 
of  several  partners,  to  admit  a  stranger  into  the  firm  ;  for  such  partner  it 
bound  to  procure  the  assent  of  his  co-partners. — Mcjitel  v.  Reed^  2  Moore 
is  Scoity  39. 

If  several  partners  submit  all  differences  between  them  to  arbitration, 
and  the  arbitrator  award  that  a  sum  of  money  shall  be  paid  by  A.,  one  of 
the  partners,  to  B.  another,  B.  may  sue  A.  in  an  action  of  debt,  on  the 
award ;  for,  in  such  case,  the  sum  awarded  is  virtually  the  final  balance 
of  the  partnership  account.  In  Winter  v,  Whitf^  3  MocTe^  674,  and  1 
Brad.  Sf  Bing.j  350,  such  an  action  was  held  to  be  maintainable,  although^ 
under  the  circumstances,  B.  could  not  have  sued  A.  upon  the  bond  of  sub- 
mission.— Brook  V.  Enderlnfy  4  Moore,  501.  GibMon  v.  Moore,  6  JV*.  Hamp, 
Xqi.,  547.     ColL  on  Pari^  152. 

P.,  H.  and  A.  being  co-partners,  L.,  with  the  consent  of  P.,  bought 
out  the  interest  of  H.  and  A.  L.  agreed  with  H.  and  A.  to  pay  their  pro-^ 
portion  of  the  outstanding  debts  of  the  eld  firm.  After  dissolution  of  the 
partnership  between  P.  and  L.,  P.  paid  the  debts  of  the  old  firm,  which 
jL  had  agreed  to  pay :  Held,  that  he  could  not  maintain  an  action  at  law, 
to  recover  the  amount  of  it. — Phillips  v,  Lockhart,  1  JV*.  £•.  Jlloba/ma 
Rep.,  521. 

6.  What  are  the  general  rules  as  to  the  remedies  ra  equity,  between 
partners  \ 

The  remedial  justice  administered  by  courts  of  equity,  is  far  mora 
eomplete,  extensive  and  various,  adapting  itself  to  the  particular  nature  of 
the  grievance,  and  granting  relief  in  the  most  beneficial  and  effectual  man* 
ner,  where  no  redress  whatsoever,  or  very  imperfect  redress^  could  be 
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obtained  at  law.  In  the  first  place,  they  may  decree  a  specific  perform* 
ance  of  a  contract  to  enter  into  a  partnership  for  a  specific  term  of  time, 
and  to  furnish  a  share  of  the  capital  stock  ;  which  a  court  of  law  is  inca* 
pable  of  doing. — 2  Ft*.,  629.  Kervey  v.  Birchy  9  Ves,,  357.  Buxton  Vy 
Lister^  3  •.f/A.,  385.  Peacock  v.  Peacock^  16  Fw.,  49.  Crawshay  v.  Maule^ 
I  Swanst,  Rep.,  511.  Hihhert  v.  Hibbert,  Coil  on  Pari.,  108.  McJfid 
▼.  Rted^  2  Moort  Sc  Scott,  89.  Broion  v.  Detastet,  Jac.  Rep,,  284.  2 
Story  on  Eq.  Jurup.,  28.    Berchett  y.  Bolliny,  5  Munf,,  442. 

In  like  manner,  after  the  commencement  and  during  the  contin- 
oance  of  the  partnership,  courts  of  equity  will  interpose  to  decree  a  specific 
performance  of  other  agreements  in  the  articles  of  partnership,  if,  for 
instance,  there  has  been  an  agreement  to  insert  the  name  of  a  partner  in 
the  firm  name,  and  there  be  a  prolonged  inattention  to  the  application  of 
the  partner,  to  have  his  name  used  and  inserted  in  the  firm  name,  courts 
of  equity  will  grant  a  specific  relief,  by  an  injunctioir  against  the  use  of 
any  other  firm  name  not  including  his. — Marshall  v.  Coleman,  2  Jac.  4" 
Walker,  266.     Cdl.  on  Part.,  132. 

So  where  there  is  an  agreement  not  to  raise  money  in  the  name  or 
credit  of  the  firm,  for  the  private  use  of  any  one  partner,  courts  of  equity 
will  interpose  by  injunction,  to  stop  such  an  abuse  of  the  credit  of  the  firm. 
'^Somerville  v.  Mackay,  16  Ves.,  382. 

So  where  there  is  an  agreemeat  by  the  partners,  not  to  engage  in 
any  other  business,  courts  of  equity  will  act  by  injunction,  to  enforce  it; 
and  if  profits  have  been  made  by  any  partner,  in  violation  of  such  agree- 
ment,  in  any  gther  business,  the  profits  will  be  decreed  to  belong  to  the 
partnership. — Somerville  v.  Mackay,  16  Ves.,  383.  Morris  v.  Coleman, 
17  Ves.,  438.  Coates  v.  Coates,  Madd.  Sf  Geld.,  287.  Bosanqutnt  v 
Wray,  6  Taunt.,  597.  Cooper  v.  Watson,  3  Dougl.  Rep.,  413.  7  Jarm. 
on  Convey ,  98. 

So  if  it  is  agreed  that  upon  the  dissolution,  a  certain  partnership  book 
shall  belong-  to  one  of  the  partners,  and  the  other  have  a  copy  of  it,  courts 
of  equity  will  grant  a  specific  performance. — Lingin  v.  Simpson,  I  Sim.  4r 
Stu.,  600. 

*  Courts  of  equity  will  restrain,  by  injunction,  a  sudden  dissolution  of 
a  partnership,  about  to  be  made  in  ill  faith,  and  which  will  work  irrepara* 
ble  injury. 

This  rule  prevailed  in  the  civil  law,  which  says:  If  a  partner  re* 
nounce  the  partnership  with  a  fraudulent  intent,  and  that  he  may  enjoy 
the  sole  benefit  of  some  future  fortune  which  he  expects,  his  renunciation 
shall  not  avail. — Inst.  Just.,  lib.  3,  tit.  26,  sec,  4.  Diximus  dissensu  solm 
societatem  ;  hoc  ita  est,  si  omnes  dissentiunt.  Quid  ergo,  si  unus  renuncitt, 
Cassius  scripsit,  e^m  qui  rmunciaverif  societati,  d  ^e  quidem  liberare  sodas 
suos,  se  autem'  ah  Ulis  non  liberare^  Quod  observandum  est,  si  dolo  malo 
renunciatio  facta  sit,  He. — Dig.,  lib.  17,  tit.  2,  /.  65.  Vinn.  in  Just.  Comm., 
HCs.  1,  2,  3.  Pothierdu  Cont.  de  SodSte,  no.  150.  2  BdPs  Com.,  B.  7, 
ch.  3,  no.  1227.  Srsk.  Inst.,.B.  3,  til.  3,  sec.  26.  1  Stairs'  Inst ,  B.  1. 
tii*  16,  sec.  4. 

In  like  manner  courts  of  equity  will  interpose,  by  way  of  injunction! 
to  prevent  a  partner,  daring  the  continuance  of  the  firm,  from  doing  any 
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injurious  thereto ;  as  by  signing  or  endorsing  notes,  to  the  injury  of 
the  partnership ;  or  by  dHring  away  customers ;  or  by  violating  the  rights 
of  the  other  parties,  even  when  a  dissolution  is  not  necessarily  contexn- 

5)aled.— CAar/e/on  v.  Poulter^  19  Ves.^  148.  Goodman  v.  Wfiitcomh^^  \ 
ac.  *  Walker,  569.  Glassington  v.  Thwaites,  1  Sim.  Sc  Stu.,  124.  Gold 
V.  Conham,  2  Stoanstj  325.  Williams  v.  Bingley,  2  Fernon,' 278.  Mas^ 
ter  V.  Kirton^  3  Fir*.,  74.  Lawaon  t.  Jlfo7-^an,  1  Russ.^  412.  Seaton  on 
Decrees^  306,  e/  *ej.     Co//.  o»  Part,,,  189.     1  jSfrory  on  Eg,  Jurisp,,  617. 

7.  How  are  covenants  to  refer  to  arbitration,  considered  in  equity  1 

It  has  long  been  settled,  that  equity  will  not  decree  a  specific  per 
formance  of  a  covenant  to  refer  to  arbitration. — Price  v.  WilliamSj  6  Vea^- 
B18.     Street y.  Rigley,  6  Ves.,  815.    Mitchell  v.  Harris,  2  Ves.,  136. 

The  regular  administration  of  justice  might  be  greatly  impeded,  or 
interfered  with,  by  such  stipulations,  if  they  were  specifically  enforced. 
And  courts  of  justice  are  presumed  to  be  better  capable  of  administering 
and  enforcing  the  real  rights  of  the  parties,  than  any  mere  private  arbitra* 
tors,  as  well  from  their  superior  knowledge,  as  their  superior  means  of 
sifting  the  controversy  to  the  bottorh. — Thompson  y.  Chamock^  8  Durn.  tt 
East^  139.  Wellington  v.  Mcintosh^  2  ^tk.^  569.  Waters  v.  Taylor, 
15  Fe9.,  9.  Gourley  v.  The  Duke  of  Somerset^  19  Ves.,  431.  ^gar  v» 
Jfackiew,  2  Sim,  4*  ^^t^.,  4 18.    Boyd  v.  Emerson  et  al,,  4  JVIev.  4r  Man,^  99* 

And  upon  the  same  principle  it  seems  clear,  thiat  an  agreement  to 
refer  to  arbitrators,  is  no  plea  to  a  bill  filed  either  for  a  discovery  only,  or 
for  both  discovery  and  relief,  of  matters  which,  by  the  deed,  would  be  the 
subject  of  arbitration. — Watson  on  »drb.y  6.  Wellington  v.  Mcintosh,  2 
jSik.,  569.  Price  v.  Williams,  6  Ves.,  818.  Jlstley  v.  Weldon,  2  Bos.  Sc 
Pull.,  346.  Brook  v.  Enderhy,  4  Moore,  501.  Hobdri  v.  Howard,  9  Mass. 
Rep^  304.  Gibson  v.  Moore,  6  JVeto  Hamp.  Rep.,  547.  iT^^  of»  Awards^ 
100.    2  5f/ory  on  iE?^.  Jurisp.,  680. 

• 

8.  In  what  cases  will  a  court  of  equity  grant  an  injunction,  in  favor  of 
a  poortner,  against  his  co-partner  1 

In  all  cases  where  one  party  has  committed  such  acts  as  would  war* 
rant  a  decree  for  a  dissolution,  tne  court  will  guard  against  the  future  acts* 
of  the  ofiTender;  by  an  injunction.  Thus,  where  one  partner  has  involved^ 
the  partnership  in  debt,  or  has  himself  become  insolvent,  the  court  will 
restrain  him  from  drawing,  accepting  and  endorsing  bills  in  the  name  of 
the  firm,  and  from  receiving  the  partnership  debts. — Williams  v.  Bingley^ 
2  Vernon^  278.  Master  v.  Kirton,  3  Ves.,  74.  Lavoson  v.  Morgan,  1 
Price,  303.     Hood  v.  Aston,  1  Rmsu^  412.     Seaton  on  Decrees ^  306. 

So  it  will  restrain  an  action  brought  by  one  partner  against  a  co-part- 
ner, on  a  separate  a'nd  private  account,  upon  payment  by  the  latter  of  the 
money  due,  into  court. — Cold  v.  Graham,  2  Sw'anst.,  325.  So  it  will  re-' 
strain  the  overbearing  oppression  of  one  partner. — Charleton  v.  Poulter,  1. 
Ves.,  429.  19  Ves,,  148.  Or  the  application  of  partnership  property  to 
a  use  not  warranted  by  the  articles. — Glassington  v.  Thwaites,  1  Sim.  Sc 
Stu,^  124.     Or  an   execution   against   the   purtnersliip   property,  for  the 

43 


338  OF  PAXTNBRfl. 

separate  debt  of  one  partner.— 7ay/or  v.  Fields  4  Ves,^  396.    Bevan  r* 
Lewis,  1  Sim,  Rep.^  376.     2  5^^ory  on  JFy.  Jurisp,^  171. 

An  injunction  will  be  granted  ex  parte  to  restrain  the  negotiation  of  a 
bill  of  exchange  by  a  holder,  who  had  given  valuable  consideration  for  it, 
but  who  nad  notice  that  it  had  been  improperly  accepted  by  a  partner,  in 
the  partnership  name. — Hood  v.  .dstony  1  Russ.^  4-12.     1  Russ.,  4-15. 

But  the  mere  circumstance  that  a  partner  gives  a  partnership  bill  for 
his  separate  debt,  may  not  lay  the  ground  for  issuing  an  injunction  against 
its  negotiation  ;  for  the  person  who  takes  it,  may  or  may  not  have  some 
reason  for  supposing  that  his  debtor  had  a  right  or  authority  so  to  use  the 
partnership  name. — 1  Rvas.,  4 15. 

Where  a  partnership  has  been  dissolved,  and  an  account  fairly  settled 
between  the  parties,  and  one  partner  is  indemnified  by  the  other  from  the 
debts  of  the  co-partnership,  then  if  the  indemniBed  partner  be  afterwards 
compelled  to  pay  a  partnership  debt,  he  may  retain  money  of  the  other 
partner  to  an  equal  amount,  subsequently  coming  into  his  hands,  although 
such  money  be  paid  on  separate  account  of  the  other  partner.  Hence, 
upon  the  payment  of  the  money  into  court,  he  may  restrain  all  proceed- 
ings at  law,  by  the  other  partner,  to  recover  the  money  so  retained.— 
Gold  V.  Canham^  1  Cos.  in  Chan,y  311.     2  Swanst.^  325. 

Upon  the  death  of  a  partner,  occasions  will  arise  for  injunctions,  be* 
tween  the  survivors  and  the  representatives.  Thus,  where  an  asfree- 
ment  is  entered  into  with  one  partner,  for  a  lease  to  that  partner  aJooe, 
bi4  the  lease  is  in  iact  for  the  benefit  of  the  partnership ;  upon  the  death 
of  the  partner  with  whom  the  lease  was  contracted,  the  court  will  grant 
an  injunction  to  restrain  his  executor  from  disposing  of  the  lease  when 
granted,  except  for  partnership  purposes. — Mder  v.  Fouracrtj  3  Stotmsi^ 
489. 

On  the  other  hand,  upon  motion  by  the  representative  of  the  deceased 
partner,  an  injunction  will  be  granted  to  restrain  the  surviving  partner 
from  bringing  ejectment,  upon  his  title  as  surviving  lessee  of  the  partner^ 
ship  premises.— E/Zior  v.  Broivn^  3  SvHinst,  Rep.,  489. 

if  the  surviving  partner  does  not  acconnt  within  a  reasonable  time, 
a  court  of  equity  will  grant  an  injunction  and  restrain  him  from  acting, 
and  direct  an  account  to  be  taken. — 16  Johns.  Rep.,  493.     Murray  v. 
Mumford,  6  Cowen*s  Rep.,  441.    Davis  v.  Fulton,  1  Overton's  Rep.,  121 
Coll.  on  Part.,  189. 

9.  Will  a  court  of  equity  award  an  injunction^  in  a  case  not  sufficient 
to  warrant  a  dissolution  % 

It  will  sometimes ;  at  any  rate,  it  has  been  held,  that  the  gross  per- 
sonal  misconduct  of  a  partner,  without  compelling  a  dissolution  of  the 
partnership,  before  the  dissolution  of  the  partnership,  before  the  expira- 
tion of  the  term. — Charleton  v.  Poulion,  19  Ves.,  148. 

In  Goodman  v.  Whitcomb,  1  Jac.  Sr  Walker,  Lord  Eldon  said,  that 
trifling  circumstances  of  conduct'were  not  sufficient  to  authorize  the  court 
to  award  a  dissolution. 

It  was  stated  that  the  defendant  had  exchanged  carpets*  for  household 
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furailiire ;  that,  perhaps,  might  be  an  improper  act ;  bat  still,  there  might 
be  a  thousand  reasons  why  the  court  should  not  do  more  than  restrain 
him  in  future  from  so  doing. 

A  court  of  equity,  however,  will  be  reluctant  to  award  an  injunction 
against  a  partner,  unless  there  be  ground  for  a  dissolution  ;  and  in  many 
cases,  such  a  course  would  be  attended  with  obviousi  inconvenience  ta 
the  parties.  And  cases  may  arise,  where  an  injunction  cannot  with  pro* 
priety  be  granted,  whether  the  parties  do  or  do  not  contemplate  a  dissolu- 
tion of  the  partnership,  and  even  though  the  party  against  whom  the  in- 
junction is  sought,  may  have  acted  contrary  to  the  spirit  of  the  partner- 
ship arrangement.  Thus,  two  persons  Agreed  to  work  a  coach  from  Bris- 
tol to  London,  one  providing  horses  for  a  part  of  the  road,  and  the  other 
for  the  remainder.  In  consequence  of  the  horses  of  one  having  been 
taken  in  execution,  the  other  provided  horses  for  the  whole  road.  He 
afterwards  persisted  in  providing  horses  for  the  whole  journey,  and  claim- 
ed the  whole  profits.  Upon  a  motion  for  an  injunction  to  restrain  hin> 
from  so  working  the  coaches.  Lord  Eldon  refused  the  injunction.  It  is 
difficult,  said  his  Lordship,  to  understand  how  such  a  case  can  be  the 
proper  subject  of  the  jurisdiction  of  this  court,  by  injunction.  If  I  enjoia 
the  defendant  from  bringing  horses  on  the  road  between  the  limits  in 
question,  I  must  enjoin  the  plaintiff  from  not  bringing  horses  there.  I 
cannot  restrain  the  defendant,  unless  I  have  the  means  of  .assuring  him 
that  he  shall  find  the  plaintiff's  horses  always  ready.  I  should  otherwise 
enjoin  him  from  doing  that  which,  if  he  omits  to  do,  he  will  be  liable  to 
aetions  by  every  person  whom  he  has  undertaken  to  convey  from  Bristol 
to  London. — Smith  v.  Fromontj  2  Swansi,  Rep.,  330. 

In  ordinary  cases,  however,  the  court  will  grant  an  injunction  to  pre- 
rent  the  working  of  coaches  in  a  manner  inconsistent  with  the  terms  of 
the  agreement. — Williams  v.  Williams^  1  J.  fVillis.y4t73.  Coll.  an  Partly 
193. 

10.  What  is  the  usual  mode  of  obtaining  an  injunction  1 

Where  the  plaintiff's  case  is  not  of  such  an  urgent  iiatufe  as  to  re* 
qoire  the  most  summary  interference,  or  if  it  be  of  that  description,  and 
he  should  not  seek  immediate  protection,  it  is  usual  for  him  to  aefer  mak- 
ing his  application  until  after  the  defendant  has  filed  his  answer. — Jer.  on 
Eq.  Juris.^  3^7.  But  where  the  object  of  the  plaintiff*  is  to  prevent  irrepa- 
rable mischief,  as  for  instance,  if  the  defendant  is  insolvent,  and  wasting 
the  effects  of  the  partnership,  a  special  injunction  may  be  granted  on 
motion,  before  answer,  supported  by  affidavit,  as  in  other  cases  of  waste. 
-^1  JV>10.  Prac.9  219.  Jer.  on  Eq,  Jurii.y  337.  Lawton  v.  Morgan^  1 
Prtce,  303. .  Rtad  v.  Bowers^  4  Bro,  Ch.  Rep^  440.  Cofton  v.  Hormr^ 
5  Priety  637.     Littlewood  v.  Caldwell,  11  Price,  97. 

When  a  special  injunction  has  been  obtained,  as  the  injunction  by 
the  terms  is  to  continue  until  answer,  or  further  order,  the  defendant  majr 
apply  to  dissolve  it,  either  upon  putting  in  his  answer,  or  upon  affidavit 
before  answer. — 1  JVew.  Ch,  Pr,,  226. 

The  general  rule  is,  that  for  the  purpose  of  obtaining  or  continuing 


MO  OP  PAXTNER8. 

an  injunction,  affidavits  cannot  be  received  in  contradiction  to  assertioiiv 
positively  made  by  the  answer. — 1  JVew.  Ch,  Pr.^  227.  Morgan  r.  Goody 
ZMer. 

To  a  certain  extent,  however,  there  is  an  exception  to  this  rule  in 
•cases  of  waste,  and  of  misconduct  in  partners,  analogous  to  waste.—- 
Smythe  v.  Smythe^  1  Svxinst.  Rep.^  252.  Jforway  v.  Rov>ey  19  Fu.,  144. 
Charleton  v.  Povlier^  19  Fiw.,  - 148.  Peacock  v.  Peacocky  16  Fej.,  49. 
LatDson  v..  Morgan,  1  Price^  303.  Eastman  v.  JCtVA;.,  1  Johns.  Ch,  Rep,^ 
444.  In  these  cases,  affidavits  filed  before  the  answer,  may  be  read 
against  it.  Affidavits  filed  subsequent  to  the  answer,  may  be  read  in  sup* 
port  of  an  allegation  in  the  bill,  and  not  contradicted  by  the  answer. — 1 
Swanst.y  254.     ColL  on  Pari.j  195. 

The  injunction  is  not  confined  to  any  one  point  of  the  proceedings ; 
but  may,  upon  a  proper  case  being  represented  by  the  court,  be  granted 
at  any  stage  of  the  suit.— 1  Mitford's  Eq.  Pl,j  127  io  133.  1  Madd.  Ch, 
Pr.y  106  to  113.  3  fVoodes*  Lett.,  56,  p.  40  to  410.  Eden  on  Injunce.^ 
44.  Thus,  an  injunction  is  sometimes  granted  to  stay  trial ;  sometimes 
after  verdict,  Vo  stay  judgment ;  sometimes  after  judgment,  to  stay  exeea** 
tit>n ;  sometimes  after  execution,  to  stay  the  money  in  the  hands  of  the 
sheriff.  The  injunction  may  be  temporary  or  perpetual,  total  or  partial, 
•qualified  or  unconditional. — Eden  on  Injunct,,  44.  1  Madd.  Ch.  Pr.^  109. 
-3'  Woodes'  Lee.,  406.    Story  on  Eq.  Juris.,  173. 


OF  THE  PLEADINGS  IN  EQUITY  BETWEEN 

PARTNERS. 

1.  What  is  the  rule  as  to  the  parties  to  a  bill  foT  an  account  of  partner- 
ship transactions  1 

That  all  the  partners  must  be  parties. — Thomas  Y.Leigh,  2  Ves.,  312. 
Longev.  Younge,^Sim.  i^ep.,  369.  Miif.  PI.,  164.  Wagoner  v,  Gray^ 
•^  Hen.  4"  Munf.,  603.  Dufau  v.  Massicot^ s  Heirs,  18  Mart.  Lou.  Rep.^ 
182. 

To  a  bill  filed  for  payment  of  a  share  in  a  partnership  adventure,  aO 
the  partners  having  shares  in  the  adventure  must  be  parties. — Ireton  v. 
Lewis,  Rep,  Temp.  Finch.    Coll.  on  Part.,  200. 

2.  What  is  the  general  rule  as  to  who  should  be  made  parties  1 

• 

The  general  rule  is,  that  all  who  have  such  an  interest  in  the  mat- 
ters in  litigation,  as  that  their  right  may  be  affected  by  the  decree,  shoirid 
strictly  be  parties  to  the  suit.— Lti6e  on  Eq.  Pleading,  PL,  282*  Baldwin 
V.  Lawrence,  2  Sim.  Sr  Stu.,  18.    Brown  v.  Detastet,  Jqa  ,  224. 

The  exception  seems  to  be,  where  the  interest  of  the  party  is  very 
rvmote,  or  his  rights  depend  upon  the  establishment  of  prior  claims^  or 
tliere  is  already  before  the  court  a  persoo  competent  to  protect  them.-— 
Mitf.  PL,  165. 

Heucei  when  partnership  stock  is  standing  in  the  name  of  one  oTtho 
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dtfieiidant  partners,  the  Gorernor  and  Company  of  the  Bank  of  Engla^4 
must  be  made  parties  to  the  suit,  in  order  that  they  may  be  .re^trained  from 
transferring  the  stock. —  Vuliamy  v.  J^ohU^  3  Mer,  Rep.y  593.  Tauli^m  ¥• 
Copelandj  6  Price,  405.  Sc(Ul  v.  The  Bank  of  England^  '2  Youfige  Sf  Jero^ 
327. 

So  where  a  bill  prays  for  an  injunction  to  restrain  execution  against 
the  partnership  efi'ects,  the  sheriff  should  be  made  a  party. — Bevan  v* 
LewUj  1  Sim^  Rep,^  376. 

When  a  partner,  plaintiff  or  defendant,  becomes  bankrupt,  pending  a 
suit  between  them  for  an  account,  the  suit  becomes  defective,  and  xh^ 
assignees  must  be  brought  before  the  court  by  a  supplemental  bill. — Cad^ 
dick  ▼.  Mason^^l  Sim.  Rep,^  501.    Mttrray  v.  Murray^  5  Johns.  Ch,  Rep.y  70. 

When  a  partner,  plaintiff  or  defendant,  dies  pending  a  suit  between 
them  for  an  account,  the  suit  becomes  to  that  extent  defective,  and  can 
only  be  continued  by  a  revivor  as  to  tbe  representatives  of  the  deceased 

Sirtner. — Fallows  v.  Williamson^  1 1  Ves.y  306.     Boddy  v.  Menty  1  Mtr.. 
q>.,364.     Lubi  Eq.  PLy  ^b. 

3.  What  is  the  rule  as  to  the  right  of  a  bankrupt  partner  to  file  a  bill 
for  an  account  1 

The  general  rule  is  that  the  bankrupt  cannot  file  a  bill  in  relation  to 
his  estate,  after  bankruptcy.— ;(7ooA:  B.  L.,  513. 

But  there  are  exceptions  jtp  this  rule.     Thus,  upon  the  bankruptcy  of 
a  firm  it  seems  clear  that  any  of  the  bankrupts  may  file  a  bill  against  a 
creditor  and  tbe  assignees  for  an  account,  if  there  be  fraud  and  collusion^ 
on  the  part  of  the  debtor  and  assignees. — Benfieldy.  Solomons,  9  Fe».,  77.^ 

A  bankrupt  may  also  file  a  bill  for  an  account  and  an  injunction  to 
restrain  proceedings  at  law,  without  making  his  assignees  parties  to  the 
suit. — Lowndes  v.  Tnylor,  1  Madd.  Rep.,  423.     2  Rose  B.  Cas.y  36. 

After  the  l^nkruptcy  of  a  partner,  a  bill  for  an  account  may  be  sua 
tained,  by  the  solvent  partners,  again^  the  assignees  of  the  bankrupt  i  and^ 
in  many  cases,  th^  bankrupt  may  be  joined  as  a  defendant. '  Thus  if  any 
discovery  is  sought  of  his  acts,  before  he  became  bankrupt,  he  mast  answer 
to  that  part  of  the  bill  for  the  sake  of  discpvery,  and  to  assist  the  plaiati^ 
in  obtaining  proof ;  although  his  answer  cannot  be  read  agaipst  his  as* 
si^ees. — jiiit.  Pl,y  161.  HamiL  v.  Stokes,  4  Price^  16 1.  Le  Tecier  ^. 
TAe  Margrapif^e  of  Jlnspachf  1  Ves.  4*  BeameSf  546.  Binford  v.  Domeiy4^ 
VeS't  751.    Glassford  v.  Jajfrey,  I  Ves.  if  BeomtSy  549.    cited. 

Although  it  may  be  laid  down  as  a  generid  rule,  that  all  p^sons  m^- 
terialiy  interested  in  the  subject  ought  to  be  i^ade  parties,  however  nu» 
juerous  they  may  be — AUtf'  PI* 

Yet  in  gjei^eral,  in  a  bill  founded  upon  contract,  it  is  only  necessaiy 
to  piake  those  persons  parties  whp  are  parties  to  the  contrive t. — Uu^* 
fl^THS  V.  Uollisy  Jac.  Rep.y  75. 

Where,  therefore,  an  agreement  for  a  lease  had  beien  m^de  with  one 
of  two  partnejrs,  and  there  was  no  evidjBnoe  th^t  the  lessor  knew  that  it 
w^M  4^0  (^.pf^rtnership  account,  upon  the  death  of  ^h^  i^^^de^  }fBfi9ee,it 
W»,^I4  *b»i  ^  >ili  «<»mW  wi^  bo  maiff^jn^  by  .|he  ^fviv^  lajfjner  fo 
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testrain  the  latter  from  granting  a  lease  to  the  executors  of  the  deceased 
partner ;  hut  it  was  held,  that  such  surviving  partner  might  file  a  bill  to 
restrain  the  executors'  disposing  of  the  lease,  if  the  lessor  shovld  grant 
one  except  for  the  partnership  purposes. — Mder  v.  Fouracrt^  2  Sumnst. 
Rep.,  489.. 

Upon  the  same  principle,  except  in  cases  of  collusion,  a  debtor  of  the 
partnership  ought  not  to  be  made  a  party.  And  where  there  is  a  sub- 
partnership  the  sub^partner  ought  not  to  be  made  a  party  to  a  suit  for 
taking  the  accounts  of  the  general  partnership* — Brown  v.  De  Tartei,  Jac. 
Rep.,  284. 

4«  What  is  the  rule  as  to  the  prayer  of  the  bill  % 

The  prayer  of  a  bill  for  an  account  of  partnership  transactions  very 
frequently  extends  to  an  injunction,  and  sometimes,  to  a  writ  of  n$  exeat 
r^gno.  Upon  these  two  points  the  general  rule  is,  that  an  injunction  will 
not  be  granted  nor  the  writ  awarded,  unless  prayed  by  the  bill ;  and  gen- 
erally the  application  for  the  writ  must  be  supported  by  an  affidavit,  posi- 
tive as  to  the  amount  of  debt.  But  information  and  belief -will  be  suffi- 
cient in  mere  matters  of  account. — Jackson  v.  Petrie^  10  Vts.^  165.  Mitf, 
PL,  46.     Pr,  Jer, 

Where  a  dissolution  is  intended  it  ought  to  be  prayed  for ;  and  even 
where  a  dissolution  has  actually  taken  place,  the  bill  ought  to  pray  that 
the  partnership  be  declared  to  be  dissolved. — Master  v.  Kirton,  3  Fe*.,  74. 
Forman  v.  Humphrey,  2  Ves.  Sf  Beames,  329.  Harrison  v.  Jfrmitage,  4 
Madd.  Rep*,  143.  Knowles  v.  Hougfdon,  11  Ves.,  168.  Loscombe  v.  Rus- 
sell,  4  Simon's  Rep.,  8.  1  Siory  on  Eq.  Jurisp.,  621.  ColL  on  Pari.,  191. 
Id.,  204. 

5.  What  if  the  proper  parties  be  not  joined  1 

The  defendant  may  take  advantage  of  it  by  the  demurrer  if  the  de- 
fect appear  on  the  face  of  the  bill ;  by  plea  in  abatement  if  it  does  not  so 
appear. — 2  Eq.  Jlbr.,  1.     Cockburn  v.  Thompson,  16  Ves.,  325. 

So,  if  parties  having  no  interest  in  the  suit  be  joined  as  plaintiffs,  the 
defendant  may  demur  or  plead  in  like  manner. — Cuff  v.  Plaiell,  4  Ru^s. 
Rep.,  242.  Makepeace  v.  Hayihome,  4  Russ.  Rep.,  244.  Rawlinson  v. 
Halifax,  2  Sim.  (Sc  Stu.^  27. 

The  defendant,  instead  of  answering,  will  sometimes  be  advised  to 
plead  in  bar  to  the  suit. — Mitf.  PL,  271,  298.  James  v.  Sadgrove,  1  Sim. 
4r  Stu.^  4.     Moroney  v.  O^Dea,  1  Ball  *  BeaMy  JRep.,  1 19 

If  the  plaintiff  believes  the  plea  to  be  defective,  in  form  or  substance, 
he  may  take  the  judgment  of  the  court  upon  its  sufficiency,  in  which  case 
it  must  be  set  down  for  argument. — Mitf.  PL,  310.  If  the  defendant  suc- 
ceed upon  this  issue,  the  suit,  so  far  as  the  plea  extends,  is  barred.  If  he 
fail  he  will  be  examined  upon  interrogatories, -to  supply  the  defect  of  the 
answer.— ^tif/l  PL,  302.     Lube  Eq.  PL,  45. 

Where  a  bill  is  confined  to  an  account  of  partnership  transactions, 

the  defendant  may  plead  in  bar  that  he  is  no  partner.—- ^Dr^w  ▼.  Drew,  % 

'  Ves.  Ht  Bs$me8f  159.    But  where  there  are  facts  charged  in  the  bill  which 
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Aow  a  partnership,  the  plea  must  be  accompanied  by  an  answer  and  dis- 
covery as  to  the  matters  so  charged. — Sanders  v.  King^  2  Madd,  fy  Geld.^ 
61.    5  Sim.  Sf  Stu.^  277.    v.  Harrison^  4  Madd.,  252. 

A  plea  of  a  stated  account  is  a  good  bar  to  a  bill  for  an  account.  But 
a  man  who  pleaded  a  stated  account  must  show  that  it  was  in  writing,  and 
likewise  the  balance  in  writing,  or  at  least  set  forth  what  the  balance 
vn».—Mttf.  PL^  261.  .Burk  v.  Brown,  2  Jllk.  Rep.y  399. 

To  support  such  a  plea,  it  ie  not  absolutely  necessary  that  the  account 
should  have  been  signed  by  the  parties,  if  there  be  other  evidence  of  an 
acquiescence.  The  possession  of  the  account  for  a  long  time,  by  the  par- 
ty charged,  or  the  delivery  of  vouchers,  have  been  held  strong  evidence 
of  acquiescence. — Willes  v.  Jemegan^  2  •dtk.,  251. 

In  Irvine  v.  Younge,  1  Sim.  4*  Stu.y  333,  it  was  held  that  the  pos- 
'«e«sion  of  an  account  for  three  years,  without  any  objection  made,  was  not 
sufficient. 

If  a  partner  receives  a  statement  of  the  account  between  them,  and 
is  silent  for  thirteen  years  afterwards,  it  amounts  to  an  acquiescence. — 
Atweuer  v.  Fowler,  1  Edw.  Ch.  Rep.,  417. 

Where  the  articles  of  co-partnership  require  one  of  the  partners  to 
make  an  annual  statement  of  the  partnership  accounts,  upon  the  books  of 
the  firm,  and  he  makes  such  statement  accordingly,  the  other  partner 
will  be  deemed  to  have  acquiesced  in  the  correctness  of  the  statement  if 
he  does  not  object  within  a  reasonable  time  thereafter. — Hart  v.  Coming, 
4  Paige,  566. 

.  Where  partners  fix  the  rate  of  interest  to  be  charged  between'them, 
at'six  per  cent.,  and  a  partner  renders  an  Account  for  advances  to  the  firm, 
and  charges  interest  at  thetate  of  ten  per  cent.,  which  the  acting  partners 
receive  and  enter  on  the  partnership  books,  it  is  written  evidence  of  their 
assent  to  the  rate  of  interest. — Miliaudon  v.  Sylvesier,  8  Lou.  Rep.,  262. 

The  defendant  must,  by  the  plea,  aver  that  the  amount  is  just  and  true 
to  the  best  of  his  knowledge  and  belief.  The  delivering  up  of  vouchers 
at  the  time  of  the  account  is  a  proper  averment  in  the  plea. — Mitf.  Pl^ 
260.     Coll.  on  Part.,  205. 

If  the  bill  states  that  there  is  an  account,  and  there  was  a  mistake, 
and  sets  forth  the  particular  mistake,  there  an  account  stated  is  not  a  good 
plea  unless  there  be  an  answer  to  the  mistake.  And  if  error  or  fraud  are 
charged,  they  must  be  denied  by  the  plea,  as  well  as  by  way  of  answer. — 
Mitf.  PL,  259.  Chandler  v.  Dorset,  Rep.  Temp.  Finch^  431.  Walker  v. 
Consett,  Frest.  Rep.^  167.  Proud  v.  Comb^,  2  Freem.^  183.  Gray  v 
MincetAorpe,  3  Ves.,  103. 

The  statute  of  limitations  is  a  good  bar  to  a  bill  for  an  account. — Bar- 
Her  V.  Barber f  11  Ves.,  2S6.  ^tut  v.  Goodrich^  4  Russ.  Rm.,  434.  Jit- 
water  v.  Fowler,  1  Ewd.  Ch.  Rep.,  417.  Johnson  v.  Cameat^  1  Litt.  Sel. 
Cos.,  172.  Pendleton  v.  Phelps,  4  Dau,  476.  Kane  v.  Bloodsrood,  7  Johns. 
Ch.  Rep.,  116.  Lewis  y.  Stmord,  4  Bibb.  Rep.,  3l9.  FerrUl  v.  Murrau, 
4  Yerg.j  104.  Patterson  v.  ffrown,  6  Monroe.  11.  Murray  v.  Costor,  20 
Johns.  Rep.^  576.  Godman  v.  Rogers,  10  Pick.,  112.  Sell  v.  Morison^  1 
Pelefi'  S.  C.  S«p.,  360.  Spring  et  at.  v.  Gray^s  Extrs.,  6  Peters^  S.  C. 
BeD.,  151.     Toland  v.  Sprague,  12  Peters'  S.  C.  Rep.,  300. 
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But  88  pleas  of  the  statute  of  limitations  are  odmitted  in  courtB  of 
3quity»  by  aauiogy  only,  it  follows,  that  where  the  circumstances  of  the 
case  are  such  as  to  make  it  against  conscience  to  apply  the  rule  founded 
upon  this  analogy,  the  court  will  not  enforce  it. — Sierndale  v.  Hankinsony 
I  Sim.,  398.     ^ult  v.  Goodrich,  4<  Rvss.,  434^. 

Bankruptcy  of  one  of  the  partners  is  a  good  plea  in  bar  to  a  biU  for  an 
account. — Makepeace  v.  Haythome,  5  Russ.,  244.  , 

A  covenant  to  refer  to  arbitration  is  no  valid  defence  by  way  of  pica. 
—Price  V.  William,  6  Ves.,  1 18.  Waters  v.  Taylor,  15  Vte.,  10.  Wtu- 
son  on  Jlrb,,  6,  GourUy  v.  the  J)uke  of  Somerset,  19  Ves.,  431.  jSgar  v. 
Macklew,  2  Sim.  Sf  Stu.,  418. 

But  an  award  may  be  pleaded  in  bar  to  a  bSl  for  an  account. — Beamee* 
Pleas^  218.  So  may  a  release  ^  but  a  release  to  be  pleaded  in  bar  nnust 
be  under  seal,  or  otherwise  it  must  be  pleaded  as  a  stated  account  only*^- 
Beanies'  Pleas,  22 1.     Coll.  on  Part,,  208. 

What  is  a  good  defence  by  plea  is  also  good  by  a  demurrer  if  the  facts 
appear  sufficiently  on  the  bill. — Jditf.  Pl.j  216. 

Thus,  where  the  plaintiff  sought  an  account  of  the  partnership  traoa- 
actions^  but  it  appeared  by  the  bill  that  all  the  accounts  between  the  par- 
ties  had  ceased  for  more  than  six  years,  and  no  demand  had  been  made 
during  that  time,  a  general  demurrer  was  allowed. — Foster  ▼.  Hodgesor^ 
IB  iTes.,  180. 

So,  if  a  person  is  joined  as  co-plaintiff,  who  has  no  interest,  the  bill 
is  demurrable,  if  the  facts  appear  on  the  face  of  the  bill. — Makepeace  y. 
Haythome,  4  Russ.,  244. 

Where  the  bill  is  clearly  demurrable  the  plaintiff  ought,  in  pmdeime, 
to  demur  with  a  view  to  costs.  For  it  has  been  held,  where  the  defend- 
ants  might  have  demurred,  and  the  bill  was  dismissed,  the  defendants 
should  not  have  their  costs. — Hill  y.Reardon^  2  Sim.  4*  Stu^iSX.  Jones 
T.  Davidsj  4  Russ.^  277.    Coll.  on  Part.^  209. 

6.  What  is  the  general  rule  as  to  the  answer  1 

Every  defendant  is  entitled  to  a  separate  answer,  although  jthere  be 
but  one  common  defence. — Van  Sandon  v.  Moore,  1  Rttss.^  441. 

If  the  defendant  submits  to  answer,  he  must  answer  fully.    There- 
fore if  he  m^an  to  deny  the  partnership,  he  must  do  so  by  pfea,  though 
formerly  he  might  have  used  the  same  defence  by  answer,  defusing  at  the 
same  time  to  set  forth  any  account.    The  defendant  may,  by  his  answer 
decline  to  admit  the  partnership,  if  the  admission  would  subject  him  to 

penalties. v.  Harrison.  4  Madd.  Rep.^  252.    SomerviUe  wr 

Mackie,  16  Ves.,  328.    John  v.  Dacie,  13  Price,  632.  Corbeti  ▼.  ffawkinsn 
1  Youngs  4*.  J^rv.y  425.    JVe/m^  v.  JVeui/on,  2  Younge  tcJerv.,  186* 

If  one  of  the  defendants  reside  abroad,  and  the  plaintiff  consent  to 
tdse  bis  answer,  without  oath,  it  ought  likewise  to  be  taken  without  ^ig* 
pature,  though  put  in  by  his  agent,  having  a  power  of  attorney  to  ajipear 
%0d  defend  suits  for  them. — Bagley  y>  De  Wtukiers^  10  Ves.,  44L 
'  '  '  If  he  be  a  foreigner  he  ought  to  puf  in  an  answer  in  hia.own  laa 
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Snage,  together  with  a  sworn  traoalation. — Hay$  t.  Seguin,  Hogan^  274i. 
imonds  v.  Dnbarre^  3  Bro.  Ch,  Rep.y  263. 

7.  What  remedy  has  a  partner  for  torts  done  by  his  co-partner  1 

As  wrongs  unconnected  with  fraud  in  the  settlement  of  accounts  are 
in  their  nature  personal,  partners  have  the  same  remedies  between  them- 
selves, in  respect  to  these  matters,  as  other  persons  have.  Thus,  if  one 
tenant  in  common  destroy  the  thing  in  common,  the  other  may  bring  tro- 
ver, for  this  amounts  to  a  wrongful  conversion. — Bull.  JV*.  Pri.y  34.  Cowen 
▼.  Rogers^  Cooke^  53. 

Hence,  where  one  tenant  in  common  of  a  ship,  took  it  away  and  sent 
it  to  the  West  Indies,  where  it  was  lost  in  a  storm,  it  was  held  a  destruc- 
tion by  the  defendant. — Barnardiston  v.  Chapman^  4  East^  121. 

A  mere  taking  and  refusal  to  deliver  up^  by  one  o(  two  joint  tenants, 
or  tenants  in  common,  will  not  give  the  other  a  right  of  action  against  him. 
— Fenning  v.  Lord  Grenville,  1  Taunt. ^  24"  1. 

Upon  the  bankruptcy  of  one  of  two  parties,  the  assignees  become 
tenants  in  common  with  the  solvent  partner^  his  representatives  as  assigns, 
and  cannot  sue  any  of  these  parties  in  trover,  for  the  goods  of  the  partner- 
ship.— Fox  V.  Ilanbteryy  Coirp.^  ^b.  Smith  v.  Stokes^  1  East,  363.  Solo- 
mons  V.  JVys^n,  2  Dura.  4r  East^  647. 

A  surviving  partner  may  maintain  detinue* against  the  representatives 
of  the  deceased  partner,  for  the  books  of  account  and  other  evidences  of 
debt  belonging  to  the  partnership. — Murray  v.  Mumfordy  6  Cowen^  441 


OF  WHAT  CONSTITUTES  A  PARTNERSHIP  AS  TO 

THIRD  PERSONS. 

1.  What  is  the  principle  requisite  to  constitute  a  partnership  as  to  third 
persons  1 

The  communion  of  profit  between  the  parties.  Without  that  quality 
a  partnership  cannot  exist,  and  with  it  a  case  can  hardly  be  stated  in  which 
a  partnership  shall  not  exist. — Bloxon  v.  Pc//,  2  fV,  Blac.  Hep.^  999. 
Grace  v.  Smith,  2  W.  Blac,  998.  Younge  v.  Axwtll,  2  Hen.  BL,  242.  Ex 
parte  Wheeler^  Buck,  48.  Geddes  v.  Wallace,  2  Bligh,  270.  Watson  on 
Part.^  33.     Gow.  on  Part.,  10.     Gary  on  Part.,  7.     ColL  on  Part.,  ^3. 

Persons  are  answerable  to  the  world  as  partners  if  they  participate  in 
the  profits  of  a  trade,  although  ihcy  stipulate  not  to  be  partners  inter  se. — 
Waugh  V.  Carver,  2  Hen.  BL,  '^35.     Richardson  v.  Debvys  tt  al.,  16  Mart 
Lou.  Rep.,  127. 

Though  the  law  allows  parties  to  regulate  their  concerns  as  they  please 
in  regard  to  each  other,  they  cannot,  by  any  arrangement  among  them- 
selves, control  their  responsibilities  to  others ;  and  it  is  not  competent  for  a 
person  who  partakes  of  the  profits  of  a  trade,  however  small  his  share  of 
those  profits  may  be,  to  withdraw  himself  from  the  obligations  of  a  partner. 

44 


346  OF  PARTNERS. 


• 


— ffesketh  V.  Blanchard^  4  East^  144.  Perry  v.  Hone^,  2  Can.  4* 
Payne^  401. 

Each  individual  is  answerable  in  solido  to  the  whole  amount  of  the 
debts,  without  reference  to  the  proportion  of  his  interest,  or  to  ihe  nature 
of  the  stipulation  between  him  and  his  associate. 

This  principle  of  law  inculcates  good  faith  and  ingenuous  dealing, 
and  is  now  regarded  by  the  English  courts  as  a  fundamental  doctrine. — 
3  Kent^s  Com.,  3*2.  Hoare  v.  Dawes^  Doughy  371.  Graces,  Smithy  2Jfm. 
BL  Rep,,  998.  Waugh  v.  Carver^  2  ^€71.  Bl.  Rep.,  235.  Baker  v. 
Charleton,  Peake's  JV.  P.  Rep.,  80.  Hesketh  v.  Blanckard,  4  JElast^  144. 
Ex  parte  Hamper,  17  Fm.,  404.  Ex  parte  Langdale,  18  Ves.,  300.  Car 
len  V.  Drury,  1  Ves.  4*  Beames,  157.  Cheap  v.  Crammond,  4  farnio.  4" 
^Id,,  663.  S^jTziVA  V.  Watson,  2  Barnw.  4*  Cresw.,  401.  Lacy  v.  Wolcott, 
2  DoW.  4"  %/.,  458. 

It  has  been  explicitly  asserted  with  us,  and  is  now  incorporated  in 
the  jurisj^udence  of  this  country. — 3  Kenfs  Com,,  33.  Taylor  v.  Trent 
€t  at,,  3  Har,  4"  Johns,  Rep.,  505.  Constance  v.  Burke,  2  /far.  4"  Gt//'* 
iJep.,  295.  Post  V.  Kimherly,  9  Johns.  Rep,,  470.  Brown  v.  Coo/r,  3  .AT. 
i/*.  iJc/?.,  64.  Doake  v.  5^u7a/i,  8  Greenl.  Rep.,  170.  ^dspinwall  v.  FFt7- 
/ia;7»«,  1  /faOT.  /2tf/}.,  60.  Pitkin  v.  Pitkin)  7  Co?t».  /Zcp.,  307.  Purveance 
V.  J^cClinte  et  qL,  6  Scrgf.  4-  /2ai£;/c,  259.  JJf?7/«r  v.  Bartlett  et  a/.,  l5 
S«rg^  4*  Rawle,  137.     /2ics  v.  Austin^  17  Jl/io^s.  /2c/>.,    197.     Rolins  v. 

Willard,  6   Pw/c.  IJcp Tt^We  v.  Cooper,  5  PtcA.  i?«p.,  414.       Wf^a/- 

«ner  v.  Schlather  et  at.,  2  Rawl^s  Rep.,  259.  Taylor  v.  Taylor,  2  J^urph. 
Rep.,  70.  Murray  v.  Whitney,  19  Johns.  Rep.,  226.  Whitney  v.  S/«r- 
/tn^,  14  Johns.  Rep.,  315.  Do^d  v.  Halsey,  16  Johns.  Rep.,  34.  Gramp* 
ston  V.  JUcJ^air,  1  Wendell,  457.  J^fusier  r.  Trumpbour,  5  Wenddl,  274, 
Bruchett  et  al.  v.  Boilings  5  Jiiunf.  Rep.,  442.  Purdy  et  ad.  v,  /:/o<Hi^  17 
.Afor/.  Lo«.  iJc^.,  629.  Jackson  et  al..  v.  Porter,  20  JIfarf.  Lou.  ^e/>., 
200.'  Dennistoun  v.  Debuys  et  al.,  \B  Mart.  Lou.  Rep,,  48.  David  r.  El' 
lis,  4  Lou.  i2<!p.,  106.  Gougot  v.  Rodriguez,  1  Lot/.  iZep.,  508.  ir<to/»e  v. 
Leyardi^  6  Lou.  I2«p  ,  508.  LeRoyy.  Johnson, '2  Peters^  S.  C.  Rep.^  195. 
Winship  V.  5an/f  o/tA<  I^wiVeci  S^a^M,  5  Pf^er^'  S.  C.  i2e;>.,  529. 

To  charge  a  person,  a  partner,  one  of  two  things  is  necessary  ;  he 
must  have  permitted' his  name  to  be  used  as  one  of  the  6rm,  or  he  must 
have  participated  ia  the  profits  or  loss. — Osborne  v.  Brennar,  2  J^ott  Sf 
McCord,  427.  Shubrick  r.  Fisher,  2  Dessau.,  148.  Gould  v.  GowW,  6 
Wendell,  263.     Aspinwall  v.  Williams,  1  ffa»i.  iZcp.,  60. 

A  person  may  be  allowed  in  special  cases  to  receive  a  part  of  the 
profits  of  a  business,  without  becoming  a  legal  or  responsible  partner. 
Thus,  a  party  may  by  agreement  receive,  by  way  of  rent,  a  portion  of  the 
profits  of  a  farm,  without  becoming  a  partner. — Perine  v.  Hankinson,  6 
tTalst.  Rep.,  181. 

So,  to  allow  a  clerk,  or  asfent,  a  portion  of  the  profits  of  sales  as  a 
compensation  for  labor,  or  a  factor  such  a  per  centage  on  the  amount  of 
■ales,  does  not  render  the  agent  or  factor  a  partner,  when  it  appears  to  be 
intended  merely  as  a  mode  of  payment,  adopted  to  increase  and  secure  ex- 
ertion, and  when  it  is  not  understood  to  be  an  interest  in  the  profits  in  the 


ehancter  of  profits,  «nd  thero  it  no  mutnality  between  the  paries. — 3 
KejU^s  Com.,  33. 

Where  a  person  was  charged  as  a  dormant  partner  in  ti^e  profits  of  a 
lighter,  but  it  turned  out  that  he  was  to  have  only  half  of  the  gross  earn- 
ings as  wages^  it  was  held  that  he  was  not  a  partner  with  the  lighterman^ 
and  therefore  not  liable  for  repairs. — Dry  v.  Boswell^  I  Campb.,  330. 

Where  B*  entered  into  an  engagement  with  H.,  that  H.  should  con 
duct  B.'^s  grocery  store  for  $1,000  per  annum,  and  should  be  allowed  a 
commission  of  7  per  cent,  on  the  profits  of  the  goods  sold,  after  deduct- 
ing the  salary  and  rent  of  the  store.    It  was  held  that  H.  was  not  liable 
as  a  partner. — Miller  y^BnrdeU  el  al.,  15  Sergt.  ^  Rawlt^  137. 

But  where  the  defendant  was  merely  a  clerk  and  received  one  half 
of  the  profits  of  a  store  as  his  compensation,  it  was  held  that  he  was  liable 
as  a  partner  in  regard  to  that  business. — Purmance  v.  J^Clinte",  6  SergL 
4r  RawU,  259. 

Partnerships  for  commercial  purposes,  for  trading  with  the  world,  for 
buying  and  selling  from  and  to  a  great  number  of  individuals,  are  neces^ 
sarily  governed  by  many  general  principles  which  are  known  to  the  pub- 
lic, which  subserve  the  purposes  of  justice  and  which  society  is  concerned 
io  sustaining.  One  of  them  is,  that  he  who  shares  the  profits,  although 
his  name  may  not  be  in  the  firm,  is  responsible  for  all  its  debts. — Winship 
et  al.  V.  Tke  Bank  of  the  U.  S.,  5  Peters'  S.  C.  Rep.^  529.  Manf.  Sr  Meek. 
Bank  v.  Winship^  5  Pick,  Rep,^  11. 

Where  seamen  take  a  share,  by  agreement  with  the  ship  owner,  in 
the  profits  of  a  whale«fishery,  by  way  of  compensation  for  theii^ services ; 
or  in  shipments  from  this  country  to  India,  which  is  usual,  the  responsibility 
of  partners  has  never  been  supposed  to  attach. — Dixon  v.  Cooper^  3  WMs.^ 
40.  Cheap  v.  Crammond^  4  Barn,  4r  *dld,,  670.  Benjamin  v.  PorteuSy  2 
H.  BL,  590.  Ma^er  v.  Sharpe^  5  Taunt,^  74.  Heaketh  v.  Blanchardy  4 
Easf^  144.  Dry  v.  Bostuell^  I  CampL^  329.  Wilkinson  v.  FrazitTy  4 
Esp.^  182.  Mair  y.  Glennit^  4  Maule  Sf  Selw,^  240.  Wallace  v.  Geddea^ 
1  Blighy  270.  Ex  parie  RatoHnsony  1  Rose^  89.  Ex  parte  Hamper y  17 
Ves.,  404.  Ex  parte  Watson^  19  K«.*.,  458.  Barklie  ▼.  Scoity  1  Htul.  ic 
Bro,y  83.  Goode  v.  Harrisony  5  Barn.  Sr  ^Id.y  150.  Muzzy  v.  Whitney y 
10  Johns.  Rep.y  226.  Rice  v.  JJustin,  17  Ma^s.  Rep.y  206.  Cutler  v. 
Windsony  6  Pich  Rep.y  335.  Hardin  v.  Foxcrofty  6  Greenlf.y  76.  Lowrey 
▼.  Brooksy  2  McCordy  421.  Chase  v.  Barret/ y  4  /'atge,  148-  Bond  v. 
Batiardy  2  Meeson  £r  Welsbyy  357.  Turner  v.  Russelly  14  Pick.  Rep.y  192. 
Ambler  V.  Bradleyy  6  Verm.  Rep.y  119.  Porter  v.  McClurty  15  Wendell^ 
187.  •  Campbell  v.  Calhouny  1  Penn.  Rep.y  140.  Boyer  v.  Andersony  2 
Leighy  550.  Ross  v.  Drinkery  2  HalVs  Rep.y  415.  Green  v.  Beeshyy  2 
Bingh.  JV.  S.y  108.  St.  Victor  v.  Danberty  9  Lou.  Rep.y  314.  Jfathap,  v. 
Garderey  11  Lou.  Rep.,  262.  Smith  v.  Craveny  1  Cromp.  Sr  Jerv.y  500, 
S.  C.  1  Tyrw.y  389.  Coe  v.  Cooky  3  Whart.y  569.  /?«d  v.  Hollinsheady 
4  ^arn.  *  Crww.,  867.  7  Dow/.  *  i2y/.,  444.  ColL  on  Part.y  17.  3 
Kenfs  Com.y  34.     Cary  on  Part.y  11. 

To  constitute  a  person  a  partner,  he  must  have  such  an  interest  m 
the  profits  as  will  entitle  him  to  an  account,  and  give  him  a  specific  lien 
or  preference  in  payment  over  the  other  ciedtiof.-'-^Aampion  v«  jBo^* 
wiek,  18  Wendell,  175. 
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If  a  person  be  charged  as  nonninnl  partner,  the  evidence  of  lending 
his  name  to  the  firm  cannot  be  rebutted  by  showing  that  he  had  no  inter- 
est as  a  partner ;  but  where  an  action  is  brought  by  a  firm,  without  joining 
the  nominal  partner,  and  during  the  trial  it  comes  out  that  there  was  a 
nominal  partner  at  the  time  of  the  contract,  the  plaintiffs  may  rebut  the 
presumption  that  such  nominal  partner  was  a  real  partner,  by  showing  that 
he  had  no  interest  in  the  concern. — Goslop  v.  Coleman^  2  Stark.  Rep»^  23. 
Peacock  V.  Peacock^  9  Campl,  Rep.^  25. 

Where,  on  the  formation  of  a  partnership,  A.B.  brought  into  the  firm 
a  sum  of  money  for  his  infant  son,  and  it  was  stipulated  that  the  firm 
should  account  with  A.  B.  as  trustee  for  his  son  :  Held^  that  this  did  not 
render  A.  B.  liable  as  a  partner. — Barklit  v.  Scott^  1  Hudson  4"  Brooke's 
Rep.y  83, 

Upon  the  whole,  the  conclusion  from  aJI  the  cases  is,  that  persons 
Who  share  the  profits  of  a  concern  are  liable  as  partners  to  third  persons, 
but  that  they  may  repel  the  presumption  of  partnership  by  showing  that 
the  leofal  relation  of  partnership  irUtr  se  does  not  exist. — ColL  on  Paring 
ship,  50. 

%  What  is  the  rule  as  to  the  liability  of  mere  nominal  partners  1 

If  a  person  suffer  his  name  to  be  used  in  a  business,  or  otherwise 
hold  himself  out  as  a  partner,  he  will  be  equally  responsible  with  the  other 
partners,  ahhough  he  may  receive  no  profits.  This  rule  of  law  arises, 
not  upon  the  ground  of  the  real  transaction  between  the  partners,  but  upon 
principles  of  general  policy,  to  prevent  the  frauds  to  which  creditors  would 
be  liable  if  they  were  to  suppose  that  they  lent  their  money  upon  the  ap- 
parent credit  of  three  or  four  persons,  when  in  fact  they  lent  it  to  only  two 
of  them,  to  whom,  without  others,  they  would  have  lent  nothing. — Waugh 
V.  Carver,  2  H.  BL,  235. 

The  rule  is  perhaps  most  freq:iently  applied  in  cases  where  the  name 
of  a  clerk  who  receives  a  salary,  but  who  has  no  specific  interest  in  the 
profits,  appears  in  the  firm.  It  is,  however,  a  universal  rule. — Younge  v, 
^outl,  2  H.  BL,  24^2.     Ex  parte  Wheeler,  Buck,,  4-8. 

it  is  not  necessary  for  a  person  charging  a  nominal  partner  to  hove 
been  aware  of  the  partnership  ai  the  time  of  the  contract. — Johnston  v. 
Warden,  '^  Walts  Rrp,,  39.  Guidon  v.  Robson,  2  CampL,  S02.  Fox  v. 
Clifton,  6  Bingh,,  776.  Lloyd  v.  Ashley,  2  Car.  <S'  Payne,  13S.  Shay  v. 
Jfrchbold^^  Taunt.,  32\*  Robinson  v.  Wilkinson^  3  Price  Exch.  Rtp., 
538.  Perring  v.  Hone^  2  Car.  Sf  Payne,  4-01.  Boardman  v.  Keeltr,  2 
Vermont  Rep.,  65.     Etfieridge  v.  Binney,  9  Pick.  Rep..  272. 

Persons  of  the  same  name,  as  relations,  and  each  being  in  trade, 
though  not  in  partnership,  arc  peculiarly  liable  to  the  consequences  of  this 
rule,  where  they  are  in  the  habit  of  transacting  business  with  each  other. 
Thus,  where  James  Spencer  carried  on  business  in  Manchester,  under  the 
firm  of  James  Spencer  &  Co.,  and  his  brother  VVilliam  carried  on  businrss 
in  London,  under  the  firm  of  Spencer. &  Co.,  it  was  held  that  William,  by 
iccepting  bills  drawn  upon  James  Spencer  &  Co.,  and  directed  to  the  house 
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m  London,  held  himself  ont  to  the  world  as  a  partner  with  James,  and 
became  accordingly  liable. — Spencer  v.  Billings  3  CampL^  310. 

Where  a  person  is  partner  in  a  house  which  also,  carries  on  a  busi> 
ness  in  which  he  i»  not  a  partner,  he  will  in  some  cases  be  amenable  to 
the  rule.  Thus,  in  Swan  v.  SteeUy  7  East^  210,  3  Smithy  199,  the  house 
of  Wood  &  Payne  were  partners  in  the  cotton  trade,  and  partners  in  a 
grocery.  Both  trades  were  carried  on  at  the  same  house,  and  under  the 
same  firm.  Steel  was  a  dormant  partner  in  the  cotton  trade,  but  not  in 
the  other;  yet,  under  the  circumstances  of  the  case,  he  was  held  to  be 
bciund  by  an  endorsement  made  in  the  common  name  of  the  firm,  in  rela- 
tion to  the  gropery  concern.  It  seems,  therefore,  that  if  Steele  hod  held 
himself  out  to  the  world  as  partner  in  one  6rm,  he  would  a  fortiori  have 
been  adjudged  a  partner  in  the  other,  supposing  the  creditor  to  have  no 
nociee  of  his  limited  interest. 

Slight  circumstances  will  be  sufficient  to  satisfy  a  jury  that  a  person 
has  held  himself  out  to  the  world  as  a  partner. — ColL  on  Pari,,  52.  Parker 
V.  Parker^  1  Bra,  Sf  Bing/i,^  9.  3  Moore^  226.  Goode  r,  Harrison^  5  Barn* 
4"  JJld.,  150. 

However,  if  A.,  a  trader,  enter  into  a  course  of  dealings  with  B.,  in 
matters  not  connected  with  his  trade,  as,  for  instance,  discounting  bills 
of  exchange  merely,  and  in  the  course  of  such  transactions  introduces 
C.  as  his  partner ;  it  has  been  held  that  this  evidence  is  not  sufficient  to 
make  C.  chargeable  as  a  general  partner.  The  introduction  of  C.  to  B. 
must  be  taken  secundum  subjectam  materiam,  that  is,  as  applying  to  the 
transaction  in  which  A.  was  concerned  with  B.,  the  discounting  of  bills, 
to  which  transaction  ohly  it  should  be  confined. — De  Berkom  v.  Smith,  1 
idSpm,  Zu» 

Every  joint  loan,  whether  contracted  for  mercantile  purposes  or  not, 
is,  in  equity,  joint  and  several.  Therefore,  where  four  persons  opened  a 
joint  account  with  a  bank,  from  which  they  borrowed  money  on  such  joint 
account :  Held,  that  the  bankers  might  claim  payment  of  the  whole  debt 
out  of  the  assets  of  one  of  such  persons,  he  being  dead  ;  but  that  the  other 
three  were  necessary  partners  to  the  suit,  as  being  interested  in  takino 
the  account. — Sharpe  v.  Jackson,  1  Younge  Sc  ColL,  553. 

Mere  interference  in  the  management  of  a  partnership,  unaccompa 
nied  with  any  circumstances  from  which  apperception  of  profits  may  be 
inferred,  does  not  constitute  a  partnership  quoad  third  persons  ;  and  a  sti 
pulation  that  a  house  shall  be  governed  by  a  certain  person's  advice,  does 
not  constitute  him  a  partner. — Barklie  v.  Scott,  1  Hud.  4r  Bro»,  83. 

If  there  is  a  stipulation  that  A.  shall  appear  as  a  partner,  but  shall  be 
liable  to  no  loss,  A.  will  not  be  liable,  as  a  partner,  to  those  who  have  ab- 
solute knowledge  of  such  stipulation. — Alderson  v.  Clay,  1  Campb.,  404. 
MinneUy,  Winney,  5  Bra.  P.  Cas,,  489.  Ensign  v.  Wands,  1  Johns-  Cas.^ 
171.  Livingston  v.  Rosevelt,  4  Johns.  Rep.,  251.  Grom  v,  Cadwell,  5 
Cowen,  489.  Boardman  v.  Gore,  17  JUass.  Rep.,  339.  Bailey  v.  Clark^  6 
Pick,  Rep.,  372.     ColL  on  Part.,  56. 
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OF  THE  LIABILITY   OF  PARTNERS  FOR  THE  ACTS  OP 

THEIR  CO-PARTNERS. 

L  How  far,  as  a  general  rule,  are  partners  bound  by  the  acts  of  their 
co*partners  1 

Generally,  by  the  laws  of  England,  France,  and  the  United  States,  one 
partner  has  an  implied  authority  to  bind  the  firm  by  contracts  relating  to 
the  partnership,  whether  such  contracts  be  evidenced  by  bare  agreements, 
oral  or  written,  or  by  negotiable  securities.  One  nartnermay  pledge  the 
credit  of  the  other  to  any  amount.  The  rule  is  applicable  to  both  dormant 
and  nominal  partners.  The  act  of  each  partner,  in  transactions  in  relation 
to  the  partnership  business,  is  considered  the  act  of  all,  and  binds  all.  He 
can  buy  and  sell  partnership  effects,  and  make  contracts  in  reference  to 
the  business  of  the  firm,  and  pay  and  receive,  and  draw  and  endorse,  and 
accept  bills  and  notes. — 3  Rentes  Com,^  41.  .Anderson  et  al.  v.  Tompkins 
d  al,y  1  Brock.  Rep.,  458.  Hitchcock  v.  St.  Johriy  1  Hoffman's  Rep.,  511. 
Hewes  v.  Parkeman,  20  Pick.  Rep.^  90.  Hetoes  v.  Baglty^  20  Pick.^  96* 
Burley  v.  Harris,  8  J^ew  Hamp.  Rep.,  330.  McCtUlough  et  al,  v.  Sommar" 
vilie,  8  Ltrigh.,  415.     Petrovic  v.  Hyde  et  al.,  16  Lou.  Rep.,  223. 

Lorsque  la  dette  a  ete  contractee  au  nom  de  la  sociSte^  elle  oblige  tons  les 
associes,  quand  mtme  la  dette  rCauroit  aucunemeru  tourni  au  profit  de  la 
society.  Par  exemple,  si  Pun  des  associes  a  emprunte  une  somme  au  nom  dt 
la  socieie  ;  quoiquil  ait  employe  cette  somme  d  ses  affaires  particular es,  et 
non  a  celles  de  la  societe,  le  cr^ancier  qui  a  son  billet  signt  et  Compagnie^ 
pent  en  demander  le  paiement  d  toits  les  associes. — Pothier  Cont.  de  cioc,^ 
ho.  101. 

No  arrangements  between  the  partners  themselves  can  limit  or  pre- 
vent  their  ordinary  responsibilities  to  third  persons. 

Where  two  persons,  in  partnership  for  the  sale  of  horses,  agree  be- 
tween themselves  never  to  warrant  any  horse,  yet,  though  this  be  their 
course  of  business,  there  is  no  doubt  that  if,  upon  the  sa|e  of  a  horse,  the 
property  of  the  partnership,  one  should  give  a  warranty,  the  other  would 
thereby  be  bound. — Pr,  Lord  Tenter  den.  Sandilands  v.  Marsh,  2  Bam.  4* 
Md,,  679. 

Creditors  are  not  bound  by,  any  private  arrangement  between  part- 
ners.— Smith  V.  Jameson,  5  Durnf.  ^  EasL,  603.  Boardman  v.  Mossinun^ 
1  Bro.  Ch.  Cos,,  63.  Ex  parte  Clowes,  2  Bro.  Ch.  Cos.,  595.  Post  v.  Kim- 
lerly,  9  Johns.  R^p.,  489.  Walden  v.  Shelburn,  15  Johns.  Rep.,  409.  Sillier 
V.  Whitehead,  1  Dall.^  269.  Reynolds  v.  Cleveland,  4  Gowen,  282.  Uoy& 
V.  Jtshby,  2  Car.  4r  Payne,  138. .  Robertson  v.  Wilkinson,  3  Price  kxkr. 
Rep.,  538.     Winth  v.  Crowther,  1  Cromp.  4r  Jerv.,  316.  • 

It  may  be  laid  down,  that  partners  are  bound  universally  by  what  is 
lone  by  each  other  in  the  course  of  the  partnership  business.  Their  lia- 
bility under  contracts  is  commensurate  with  thei^  rights,  and  the  act  of 
one  is  the  act  of  all.  The  case  of  partnership  contracts  is  different  front 
all  other  contracts,  in  which* no  one  is  liable  except  he  is  privy  to  it;  but 
the  liability  of  partners  arises  from  this,  that  they  are,  in  contemplation  of 


kw,  TVtii^ny  present  tft,  and  sanetiojiiitgf  ike  proegediny  qf  «ach  ^heci 
and  eaeh  is  vested  with  a  power  enabling  ttam  to  act  as  pnncipal,  and  as 
the  authorised  agent  of  the  eo-partners. — T&yior  ▼.  OoyrM  ei  al.y  12 
Sergt.  4"  Rnwltu^  2^3.  Harrison  v.  Sterryy  5  Crunch^  289.  Girard  v. 
^<i««e,  I  Do/i.  Rep.,  243.  Salmon  v.  Datn»,  4  £lii.  /{«p.,  375.  JDo^y  f . 
J?(i/€9,  1 1  Johns,  Rep.,  544. 

Third  persons  are  not  bonnd  to  inquire  whether  the  partner  with 
whom  they  are  contracting,  is  acting  on  the  partnership  account,  or  for 
his  individual  advantage.  The  interest  of  the  partner  in  the  joint  stock  of 
the  concern,  and  his  consequent  authority  to  use  the  partnership  name, 
raises  s  presumption  that  the  .contract  was  made  for  joint  account^^which 
is  sufficient  to  bind  th^  firm,  unless  the  contrary  be  shown,  and  the  person 
with  whom  the  partner  deals,  had  notice,  or  reason  to  believe,  that  the 
former  was  acting  on  his  separate  account.— Leroy  v.  Johnson,  2  Peters* 
S.  C.  Rep.y  199. 

But  whatever  acts  done  by  a  partner,  in  regard  to  the  partnership 
property  or  contracts^  beyond  the  scope  and  objects  of  the  partnership, 
mast,  in  general,  to  bind  the  partnership,  be  derived  from  some  further 
authority,  express  or  implied,  conferred  upon  such  partner,  beyond  that 
recolting  from  his  character  as  partner. — Rogers  v,  Bachel<ir  et  al.,  12  Pe- 
ters'S.C.  Rep.^211.  Sheriff  v.  WUkes,  1  East,  48.  Ridley  v.  Taylor^ 
13  East's  Rep^y  175.  Dob  v.  Halsey,  16  Johns.  Rep.,  34.  Everingham  v. 
Ensworth,  7  Wendell,  326.  Baird  v.  Cochran  et  al.,  4  Sergt.  Sf  Rawle^ 
397.  Suuon  et  al.  v.  Irwin  ei  al.,  12  Sergt.  4"  Rawle,  13.  Simmons  v. 
Parker,  14  Mart.  Lou  Rep.,  200.  Poignaud  v  Livermore,  17  Mart.  Lou. 
JZcp.,324.  Cunningham  v.  Littlejield,  1  Edw.  Ch.  Rep.,  104.  Combes  v. 
Boswell,  1  Donahs  Rep.,  475.  Brisbane  v.  Boyd^  4  Paige  Rep.,  17.  Tabb 
V.  Gist,  6  CalL,  279.  Southard  v.  Steele,  3  Monroe,  436.  Fisher  v. 
Tucker,  1  McCortVs  Ch..  Rep.,  170.  Sale  v.  DUhman^  3  Leigh.  Rep.,  548. 
Bevan  v.  Lewis,  1  Sim.,  376.  Franklin  v.  McCusty^  1  Knapp.  Priv.  Rep., 
274. 

The  implied  authority  of  a  partner  to  bind  his  co-partner,  may  be 
revoked  by  the  refusal  of  the  latter  to  be  thus  bounds  communicated  to  the 
party  in  whose  favor  the  contract  is  to  be  made.  And  it  makes  no  differ- 
ence in  such  case,  that  the  partner  revoking  is  a  secret  partner,  and  the 
existence  of  the  partnership  was  previously  unknown  to  the  opposite 
party. —Lsotnir  v.  Peck,  3  Conn.  Rep.,  124.  Dig.^  lib.  10,  tit.  3,  /.  30. 
PatAier  Traiii  du  Contrat  de  Society,  no.  11  et  90. 

It  has  been  questioned,  however,  whether  the  dissent  of  one  pairtner, 
where  the  partnership  consists  of  more  than  two,  will  afiect  the  validity 
of  a  partnership  contract  in  the  course  of  the  partnership  business,  and 
within  the  scope  of  the  concern,  made  by  the  majority  of  the  firm. — RootM 
V.  tttim,  7  Price's  Exch.  Rep.,  193. 

In  Kirk  v.  Hodgeson,  3  Johns.  Ch.  Rtp.,  it  was  considered  that  the 
siet  of  the  majority,  done  in  good  faith,  must  govern  in  co-partnership 
business,  and  control  the  objection  of  the  minority,  unless  special  provision 
in  the  articles  of  association  be  made  to  the  contrary.  But  this  last  deci* 
•ion  related  only  to  the  case  of  the  nuinagement  of  the  interior  concerns 
of  the  partners  among  themselves,  and  to  that  it  is  to  be  confined.     The 
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weight  of  antbority  is  in  favor  of  the  power  of  the  majority  of  the  partners 
to  bind  the  firm,  in  the  ordinary  transactions  of  the  partnership,  and  when 
■  all  have  been  consulted. — Coust  t.  Harris^  Turn*  Sr  Russ.^  516.  3  CAUt* 
Law  of  Com.j  tJ34«.  Falkland  v.  Cheney^  5  Browns  C.  Ca8.<,  476.  Boyji" 
ton  V.  LePiJge,  13  Wtnddly  425.     3  Keru^i  Com.,  45. 

It  may  be  laid  down,  that  in  partnerships  without  articles,  the  power 
of  the  majority  to  bind  the  firm  is  confined  to  the  ordinary  transactions  of 
the  partnerships. — 6  Fe«.,  777. 

Primd  facie  the  rights  of  the  partners  are  equal ;  and  therefore,  in 
matters  out  of  the  routine  of  business,  it  seems  unreasonable  that  the  mi- 
nority should  be  driven  to  the  alternativ'e  of  dissolving  the  partnership,  oi 
yielding  to  the  wishes  of  the  majority. — Coll.  on  Part,^  105.  WhittU  f. 
McFarland,  1  Knapp's  Friv.  C.  Rep.,  312. 


OF  THE  LTABILITfES  OF  PARTNERS  FOR  PURCHASES  AND 
PLEDGES  EFFECTED  IN  THE  NAME  OF   IHE  FIRM. 

1.  What  is  the  rule  as  to  the  liability  of  the  firm,  for  money  borrowed 
in  the  name  of  the  firm,  but  appropriated  to  the  individual  use  of  the  part- 
ner borrowing  1 

Where  a  general  partnership  exi«ts,  and  money  is  borrowed  by  one 
of  the  firm,  in  the  name  of  the  firm,  all  the  partners  are  liable,  althoogh  the 
money,  when  obtained,  be  appropriated  by  the  partner  borrowing  it,  to  his 
own  use. — Church  v.  Sparrow^  5  Wendell,  223.  Onondaga  Co,  Bank  ▼. 
DuPuy,  17  Wendell,  47. 

Money  lent  to  a  partner  for  his  own  expenses,  while  engaged  in  the 
partnership  business,  is  a  partnership  debt. — Bothwell  v.  Humphriet^  1 
ilsp.,  406. 

%  What  if  money  be  borrowed  in  the  name  of  one  partner,  bat  after- 
wards applied  to  partnership  purposes  \ 

The  rule  is,  if  a  partner  borrows  a  sura  of  money  and  gives  his  own 
security  for  it,  it  does  not  become  a  partnership  debt,  by  being  applied  to 
partnership  purposes,  with  the  knowledge  of  the  other  partner. --^evao  v. 
Lewis,  1  Sim.  Rep.,  376.  Siffkin  v.  Walker,  2  Campb,,  308.  Emly  v. 
Lye,  15  East  Rm.,  7.  Lloyd  y.  Freshjield,  2  Car.  Sf  Payne,  325.  Van 
Reimsdyke  v.  Kane,  1  GalL  Rep.,  630.  Ripley  v.  Kingsbury,  1  Dav*s 
Rep.,  150.  Wiggins  y.  Hammoud,  1  Missouri  Rep.,  121.  Breckenriagt 
▼.  Schreeve,  4  Dana,  378. 

Lcrsqu*un  des  associes  ne  paroU  pas  avoir  contracte  au  nom  de  la  toci' 
iii,  mais  en  son  nom  seut ;  quoique  le  cofUrat  ait  toum6  au  profit  de  la  soci^ 
ete,  puth,  si  ayant  emprunte  en  son  nom  seul  une  somme  d^argent  pour  ses 
affaires,  il  Pa  employee  aux  affaires  de  la  soctete  /  celui  qui  a  coniracti  aoec 
cef  associe,  riaura  pas  pour  cela  d^action  contre  les  autrts  assocUs. — PoihUr 
Cont.  de  Soc.^  101. 
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3.  How  far  are  the  firm  liable  for  parchases  made  by  a  partner  ? 

A  sale  to  one  partner,  in  a  case  within  the  scope  and  course  of  the 
partnership  business,  is,  in  judgment  of  law,  a  sale  to  the  partnership. 

A  power  exists  in  each  partner,  to  make  purchases  on  the  joint  ac- 
count, where  the  subject  matter  of  the  contract  is  consistent  with  the  part* 
nership  business ;  and  it  is  no  matter  with  what  fraudulent  views  the 
goods  were  purchased,  or  to  what  purpose  they  were  applied  by  the  pur- 
chasing partner  if  the  seller  be  clear  from  the  imputation  of  collusion. — 
WUlelt  V.  Chambers,  Coiop,  Rep,,  814.  Bond  v.  Gibson,  1  Campb,,  185. 
Hyatt  V.  Hare,  Comberbach,  383.  Solomons  v.  J^issen,  2  Burn.  <5f  Ease., 
647.  Ex  parte  Bonbonus,  8  Ves,,  .'^iO.  Ex  parte  Jlgace,  2  Cox^s  Rep,, 
312.  Sandilands  v.  jMarsk,  2  Barn,  df  jJld.,  673.  Dickenson  v.  Valpy^ 
i  Lloifd  4"  Weisby,  6.     Livingston  v.  Roosevelt,  4"  Johns.  Rep.,  278. 

But  if  the  purchase  is  contrary  to  a  stipulation  between  the  partners, 
and  that  stipulation  be  made  known  to  the  seller,  or  if  before  the  purchase 
or  delivery,  one  of  the  partners  expressly  forbids  the  same  on  the  joint 
account,  it  has  been  repeatedly  decided,  that  the  seller  must  shown  sub- 
sequent  assent  of  the  other  partners,  or  that  the  goods  came  to  the  use  of 
the  firm. — 3  Kent's  Com,,  45.  Willis  v,  Dyson,  1  StarkiG*s  Rep.,  164. 
Gtdway  v.  Malhew,  1  Campb.,  403.  10  East^s  Rep.,  264.  Leavitt  v. 
Teck,  3  Conn.  Rep.  Booth  v.  Quin,  7  Price,  193.  Smith  v.  Ure,  2  Knapp*8 
Priv.  C.  Rep.,  188.  Rothwell  v.  Humphries,  1  Esp.  Rep.,  406.  Rogers  v. 
Bachelor,  12  Peters^  S.  C.  Rep.,  221.  Church  v.  Sparrow,  5  Wendell,  223. 
Onondaga  Bank  v.  De  Puy,  17  Wendell,  47.  Breckenridge  v.  Shrieve,  4 
Dana,  378.  Wiggins  v.  Hammond,  1  Missouri  Rep,,  121.  Coll.onPart.^ 
214. 

Where,  in  a  commercial  partnership,  it  was  provided  that  real  estate 
should  be  purchased  for  the  purpose  of  convenience  of  carrying  on  the 
sale  of  goods  and  merchandise,  and  one  partner  bought  twenty  thousand 
arpeotS)  it  was  held,  that  the  purchase  did  not  bind  the  other  partners,  as 
being  entirely  out  of  the  course  of  trade. — Brooks*  Syndics  v.  Hamilton^ 
10  Mart.  Lou.  Rep.,  285. 

A  contract  of  lease,  verbally  or  in  writing,  made  by  one  partner  in  his 
individual  name,  is  binding  on  the  firm,  when  it  appears  that  the  firm  oc* 
cupied  the  leased  premises. — Reynolds  v.  Swain,  13  Lou.  Rep.,  197. 

4.  What  is  the  rule  as  to  the  right  of  a  partner  to  pledge  the  partner- 
ship  property  \ 

That  if  a  partner  pledge  the  partnership  effects  to  a  ^ond^e  pledgee, 
this  contract  will  bind  the  firm. — Metcalf  v.  The  Royal  Exchange  ^ssu. 
Co.,  Barnardist,  343.  Coll.  on  Part.,  217.  Ex  parte  Cellar,  1  iiow,  297. 
Reid  V.  Hollinshead,  4  Barn.  Sf  Cresw.,  867. 

This  rule  is  confined  to  cases  free  from  collusion,  and  which  have 
relation  to  the  trade  in  which  the  partneu  are  engaged.— 3  Kent's  Conu^ 
46. 

And  this  principle  does  not  extend  to  part  owners  engaged  in  a  par- 
ticular purchase;  for  they  pre  regarded  as  tenants  in.  common,  and  no 
member  can  convey  to  the  pawn.ee  a  greater  interest  than  he  himself  Has 
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ID  the  concern.— Barfon  v.  Williams^  5  Scam.  4-  JSid.,  395.     WhUnej  T 
Deanty  5  JV.  Hamp.  Rep.^  190. 

5.  How  fiir  may  a  single  partner  bind  the  firm  by  «ale  ? 

It  is  settled,  that  each  partner,  in  ordinary  cases,  and  in  the  absence 
of  fraud  on  the  part  of  the  purchaser,  has  a  complete  jus  disponendi  of  the 
whole  partnership  interests,  and  is  considered  to  be  the  authorized  agent 
of  the  firm.  He  can  sell  the  effects,  or  compound  or  discharge  the  part- 
nership debts.  This  power  results  from  the  nature  of  the  business,  and 
is  indispensable  to  the  safety  of  the  public,  and  the  successful  operation 
of  the  partnership. — 3  Rentes  Com.y  44. 

As  to  goods  in  possession  for  sale,  the  convenience  of  trade  requires 
that  each  partner  should  have  the  entire  control  and  disposition  of  the 
subject.  It  would  destroy  partnerships  altogether,  if  the  co-operation  of 
all  the  partners  were  necessary  to  dispose  of  a  yard  of  cloth.  It  is  there- 
fore laid  down,  in  all  the  books  which  treat  of  commercial  transactions, 
that  with  respect  to  all  articles  to  be  sold,  for  the  benefit  of  the  concern, 
each  partner,  though  the  others  be  within  reach,  has  in  the  course  of  trade 
an  absolute  right  to  dispose  of  the  whole.  Each,  says  Watson,  has  a 
power  to  dispose  of  the  whole  of  the  partnership  effects;  This  is  a  gene- 
ral rule  resulting  from  the  nature  of  the  estate,  and  from  the  objects  for 
which  men  associate  in  trade.  They  are  joint  tenants,  without  the  right 
of  survivorship;  they  are  seised  j^er  my  etper  touf^  and  they  associate  to- 
^gether  for  objects  which  require  that  the  whole  powers  of  the  partner- 
ship should  reside  in  each  partner,  who  is  present  and  acting. 

These  general  doctrines  are  universal.  But  the  exception  is  equally 
universal,  that  a  fraudulent  conveyance  by  a  partner,  of  the  partnership 
effects,  would  pass  nothing  to  a  vendee  concerned  in  the  fraud.  But,  with 
this  exception,  I  feel  much  difficulty  in  setting  any  other  limits  to  the 
power  of  a  partner  in  disposing  of  the  effects  of  the  company,  purchased 
for  sale.  He  may  sell  a  yard,  a  piece,  a  bale,  or  any  number  of  bales. 
He  may  sell  the  whole  of  any  article,  or  of  any  number  of  articles.  This 
power  would  certainly  not  be  exercised  in  the  presence  of  a  partner, 
without  consulting  him ;  and  if  it  were  so  exercised,  slight  circumstances 
would  be  sufficient  to  render  the  transaction  suspicious,  and  perhaps  to 
fix  on  it  the  imputation  of  fraud.  In  this  respect,  every  case  must  depend 
upon  its  own  circumstances.  But  with  respect  to  the  power,  in  a  case 
perfectly  fair,  I  can  perceive  no  s^round  on  which  it  is  to  be  questioned. 

But  this  power  is  said  to  be  limited  to  the  course  of  trade. 

6.  What  is  understood  by  the  course  of  trade  1  Is  it  that  which  is 
actually  done  every  day,  or  is  it  that  which  may  be  done  whenever  tke 
occasion  for  doing  presents  itself  1 

There  are  small  traders  who  scarcely  ever,  in  practice,  sell  a  piece 
of  cloth  uncut,  or  a  cask  of  spirits  \  but  may  not  a  partner  in  such  store, 
sell  a  piece  of  cloth,  or  a  cask  of  spirits  \  His  power  extends  to  the  sale 
of  the  article,  and  the  course  of  trade  does  not  limit'  him  as  to  quantity. 
So  with  respect  to  larger  concerns.  By  the  course  of  trade,  is  understood. 
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ieiHing  id  an  article  in  which  the  company  are  accustomed  t6  Seal,  and 
dealing  in  that  article  for  the  company.  Tompkins  6c  Murray  sold  goods. 
A  sale  of  goods  was  in  the  course  of  their  trade,  and  within  the  power  of 
a  partner.  A  fair  sale,  then,  of  all  or  a  part  of  the  goods,  was  within  the 
power  vested  in  the  partner. — Anderson  Sf  Wilktns  v.  Tompkins^  1  Brock. 
Rep.<i  458.  Hermann  if  Son  r.  Lou.  St,  Ins.  Co,^  8  Lou.  Rep.y  289. 
Hiichcock  V.  St»  Jokn^  1  HoffmatCs  Rep.^  511.  Hemes  v.  Parkemany20 
Pick.^  90.  Hemes  v.  Bailey ^  20  Pick.^  96.  Burley  v.  Harris,  8  JV.  Hamp* 
Rep.y  233.  McCullougk  d  al.  v.  SomervilUy  8  Leigh,,  415.  Petrovic  v. 
Hyde,  16  Lou.  Rep,,  223. 

Datis  une  socie  e  de  commerce,  Passocie  qui  a  P administration  peut  hien 
vendre  les  marchandises  de  cette  societi,  ces  marchandises  n^y  etani  entrees  que 
pour  itre  revendues.  But  this  power  does  not  extend  to  the  house  or  its 
fumiture,  in  which  the  partnership  business  is  transacted  j  nor  to  the  im- 
plements with  which  it  is  carried  on.  And  whatever  powers  may  have 
been  griven  by  the  contract  to  the  acting  partner,  they  do  not  extend  so 
far  as  to  authorize  him  to  dispose  of  the  eifects  of  the  firm  by  donation.— - 
PotAier  Cont.  de  Societe,  no  67  et  69. 

One  partner  cannot  alienate  real  property,  without  the  express  con- 
sent of  his  co-partners. — Richardson  v.  Packwood.    * 

But  perhaps  it  would  be  correct  to  say,  that  he  may  sell  the  right  of 
warranty  against  the  vendor  from  whom  the  partnership  purchased. — 5t»t- 
wumda  v.  Parker,  14  Mart.  Lou.  Rep.,  200. 

Id  South  Carolina  it  has  been  held,  that  a  partner  cannot  transfer 
real  estate  held  for  partnership  purposes,  unless  it  be  in  a  •case  in  which 
the  buying  and  selling  of  real  estate  is  the  object  of  the  partnership. —  Rolh 
inson  v.  Crowder,  4  McCord^s  Ch.  Rep.,  519. 

In  Tennessee,  an  estate  held  by  partners  for  partnership  purposes, 
may  be  sold  by  the  survivor,  in  whom  is  the  legal  title  ^  but  he  will  be 
subject  to  an  account  to  the  representatives  of  the  deceased  partner,  for 
their  proportion  of  the  proceeds. — McAllister  v.  Montgomery,  3  Haywoodfs 
Rep.,  96.  Yeatman  v.  Woods,  6  Yerger,  20.  See  3  Kent^s  Com^,  38. 
€olL  on  Part.,  76  ;  and  the  cases  cited. 

7.  What  is  the  rule  as  to  the  right  of  a  partner  to  assign  the  partner- 
ship  effects,  for  the  benefit  of  creditors  1 

The  rule  in  equity  is,  that  one  of  the  partners  may  assign  the  part- 
nership effects,  in  the  name  of  the  firm,  for  the  payment  of  the  debts  of 
the  company,  although,  by  such  assignment,  preference  is  given  to  one  set 
of  creditors  over  another. — Egberts  v.  Woode,  3  Paige  Rep.,  523.  Pier* 
font  V,  Graham,  4  Wash,  C.  C.  Rep.,  232.  Mills  v.  Barber,  4  Day^s  Rep.^ 
428.  Harrison  v.  Sterry,  6  Cranch,  300.  White  v.  The  Union  Ins.  Co.^ 
1  J^^ott  Sr  McCord,  556.     Mills  v.  jirgall,  6  Paige,  577. 

A  merchant  may  rightfully  sell  to  his  creditor,  as  well  as  for  money. 
He  may  give  goods  in  payment  of  a  debt.  If  he  may  thus  pay  a  small 
creditor,  he  may  thus  pay  a  large  one.  The  quaniam  of  debt,  or  of  the 
goods  sold,  cannot  alter  the  right.  Neither  does  it,  as  I  conceive,  affect 
the  power,  that  these  goods  were  conveyed  to  trustees  to  be  sold  b>  thoou 
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The  m^^  of  sale  must,  I  think,  depend  on  circumstances ;  should  goods 
be  delivered  to  trustees  for  sale,  without  necessity,  the  transaction  would 
be  examined  with  scrutmizing  eyes,  and  might,  under  some  cirjumstan- 
ces,  be  impeached.  But  if  the  necessity  be  apparent,  if  the  act  is  justi- 
fied by  the  motives,  if  the  mode  of  sale  is  as  the  circumstances  require,  I 
cunnot  say  that  the  partner  has  exceeded  his  power. 

This  is  denominated  a  destruction  of  the  partnership  subject,  and  a 
disi^olution  of  the  partnership.  But  how  is  it  a  destruction  of  the  subject  t 
Can  this  appellation  be  bestowed  on  the  application  of  the  joint  property 
to  the  payment  of  the  joint  debts  1  How  a  dissolution  of  the  partnership  % 
A  partnership  is  na  association  to  carry  on  business  jomtly.  This  asso- 
ciation may  be  formed  for  the  future,  before  any  goods  are  acquired.  It 
may  continue  after  the  whole  of  a  particular  purchase  has  been  sold.  But 
either  had  a  right  to  dissolve  this  partnership.  The  act,  however,  of  ap- 
plying means  of  carrying  on  the  business,  to  the  payment  of  their  debts, 
might  suspend  the  operations  of  the  company,  but  did  not  dissolve  the 
contract  under  which  their  operations  were  to  be  conducted. — Marshall^ 
C  J.,  in  Anderson  el  cd,  v.  Tompkins  et  al,^  1  Brock,  Rep,^  462. 

in  Havens  v.  Hussey^  5  Paige  Rep,^  30,  it  was  decided  that  the  im- 
plied authority  arising  from  the  ordinary  contract  of  partnership,  does  not 
authorize  one  of  the  partners,  without  the  assent  of  the  other,  to  make  a 
general  assignment  of  the  co-partnership  effects,  to  a  trustee,  for  the  bene- 
fit of  creditors,  and  giving  preference  to  one  class  of  creditors  over  another. 
It  was  also  so  held  in  Dickenson  v.  Legare,  1  Dessau.  Rep,^  537.  Bat 
that  case  is  overruled  by  the  case  of  Robinson  v.  Crowdevy  4  McCord  Ch, 
/2e/?.,r)l9. 

One  partner  has  authority  to  sell  a  vessel  belonging  to  the  partner- 
ship,— Lamb  v.  Durante  12  Mass.  Rep,,  54. 

Whether  a  general  partner  in  a  general  co-partnership,  is  authorized 
to  make  an  assignment  of  all  the  partnership  effects,  to  a  trustee,  for  the 
payment  of  debts,  ratably,  without  the  consent  of  the  special  partner  1 — 
Qucsre,  Mills  v.  ^rprall^  6  Paige,  611, 

C,  .1.,  B.,  and  W.,  entered  into  articles  of  co-partnership,  to  continue 
five  years.  C.  put  in,  as  stock,  a  cotton  factory  with  machinery  &c.  C, 
J.  and  W.,  were  to  put  in  $3000  worth  of  new  machinery.  B.  put  io 
$  1000.  The  factory  and  machinery  were  to  be  kept  in  repair  by  all  the 
partners  in  equal  shares,  and  the  factory  and  all  the  machinery,  at  the  ex- 
piration of  the  five  years,  to  become  the  joint  property  of  C,  J.  and  W., 
only,  B.  then  having  no  interest  therein.  B.,  at  the  end  thereof,  to  have 
the  sum  of  $1000  in  money,  and  the  profits  and  losses  to  be  divided 
equally  between  the  parties.  In  about  one  year  the  partnership  was  dls* 
solved,  and  subsequently  the  parties  assigned  to  the  plaintiff*,  who  knew 
of  the  dissolution,  all  their  right  and  title  in  and  to  all  and  singular,  the 
rights  and  privileges  secured  to  them  by  the  indenture.  It  was  held, 
that  by  this  assignment,  all  passed  which  was  at  the  time  of  the  as- 
signment, partnership  property,  whether  it  formed  a  part  of  the  original 
stock  or  was  acquired  subsequently,  to  be  held  and  used  by  the  plaintiff 
during  the  residue  of  the  five  years.  The  assignment  being  made  by  all 
the  partners,  was  not  affected  by  the  dissolution. 
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In  the  same  case  it  appeared  that  a  portion  of  the  property  was  taken 
away  by  strangers ;  that  as  the  plaintiff  was  answerable  over  to  the  own- 
ers at  the  expiration  of  the  term,  he  was  entitled  to  recover  apfainst  such 
stranger,  its  full  value. — Caswell  v.  Howard,  16  Pick.  /?<y.,  562. 


OF  THE  RIGHT  OF  A  PARTNER  TO  BIND  THE  FIRM,  BY 
DRAWING,  ACCEPTING,  OR  ENDORSING,  NEGOTIABLE 
PAPER. 

1.  How  far  is  a  firm  liable  for  the  acts  of  a  partner,  in  regard  to  nego 
tiable  paper  1 

The  general  rule  is,  that  in  al)  contracts  concerning  negotiable  paper, 
the  act  of  one  partner  binds  all ;  even  though  he  signs  his  individual 
name,  provided  it  appears  on  the  face  of  the  paper  to  be  on  partnership 
account,  and  to  be  intended  to  be  a  joint  operation. — 3  Kenfs  Com,,  41. 

If  a  partner  in  trade  draw,  accept,  or  endorse  a  bill  of  exchange,  in 
the  name  of  the  firm,  or  if  he  give  a  promissory  note  in  the  name  of  the 
firm,  such  a  bill  or  note  will  be  binding  on  the  firm  jointly,  in  the  hands  of 
a  bona  fide  holder.— PinAnfy  v.  Hall,  Salk.,  126.  Styles,  370.  Smith  v. 
Bailey,  11  Mod.  Rep.,' 4^01.  Harrison  v.  Jackson,  7  IJurn.  4*  East,  207. 
Mtrcim  v.  ^ndrus,  1  Wendell,  461.  Whitaker  v.  Brown,  16  Wendell,  .^5. 
Catskill  Bank  v.  Stall,  15  Wendell^  364.  Vernon  v.  The  Manhattan  Co.^ 
17  Wendell,  524.  Southard  v.  Steele,  3  Monroe,  436.  Bird  v.  Cochran  et 
al.,  4  5«'g^  4"  Rawle  Rep.,  397.  Church  v.  Sparrow,  5  Wendell  Rep.,  223* 
heRoy  4*  Bayard  et  al,  v.  Johnson,  2  Peters*  S.  C,  Rep.,  186.  Pugh,  v. 
Priestley  et  al.,  15  Lou.  Rep.,  287. 

A  note  given  by  a  member  of  a  firm,  in  the  name  of  the  firm,  for  the 
accommodation  of  a  third  person,  for  the  purpose  of  raising  money  there- 
on,  is,  in  the  hands  of  a  bond,  fide  holder,  without  notice,  obligatory  upon 
all  the  members  of  the  firm ;  and  so,  although  such  note  was  given  out 
of  the  course  of  the  partnership  business,  and  without  the  knowledge  oi 
consent  of  the  other  partners. — Catskill  Bank  v.  Stall,  15  Wendell,  364. 
Vernon  v.  The  Manhattan  Co.,  17  Wendell,  524. 

The  power  of  binding  by  bills  of  exchange,  is  not  confined  to  gene- 
ral partners ;  it  has  been  laid  down,  that  one  of  the  several  adventurers  will 
.  be  bound  by  the  endorsements  and  acceptances  of  the  others. — Davidson 
V.  Roberts,  H  Dow  Par.  Cos.,  229. 

This,  however,  is  to  be  received  with  some  limitation,  for  in  adven- 
tures conducted  by  joint  stock  companies,  the  power  of  the  adventurers 
to  bind  each  other  is  not  co-extensive  with  the  power  of  ordinary  partners. 
— Coll.  on  Pari.,  220.     . 

All  the  partners  in  a  firm  are  bound  by  a  note  made  by  one  of  the 
partners  in  the  nvLtne  of  the  firm,  for  his  individual  benefit,  even  though  it 
be  fraudulently  put  into  circulation  as  it  respects  himself,  iT  the  note  before 
maturity  comes  to  the  hands  of  a  bon&  fide  holder. — Wells  4"  Spring  v. 
Emu*,  20  Wendell,  521.  'I horn  v.  Smith,  2  i  Wendell,  3Q5.  Whitaker 
Brown^  16  Wendell^  505.     Stall  v.  The  Catskill  Bank^  18  Wendell^ 
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466.  Orwndaga,  Bimk  v.  J>epuy^  lY  Wendell^  4?.  Cotton  v.  jS^poim,  1 
J)ev.  it  BaL^  284.  Caldwill  v.  Leiber^  *I  Paige^  483.  Conwell  v.  Sandig^ 
6  i>ana,  2H.  P^Zote  v.  IFynn^,  7  Terger^  634.  McLanahan  y.  Mlery,  3 
Mason,  269.  Horton  v.  C%t7i,  4  J9«;.  iiJep.^  460.  PT^ec?  v.  Bkkardson^ 
2  i>w.  C&  ^a^.,  635.  TTtY/w  v.  ^tZZ,  2  i>€v.  <i&  J?a^.,  5357  Flemming  v. 
Dunbar,  2  HilVs  Rep^  695.  McDonald  v.  Millaiuton,  5  Zou.  i2ep^  409. 
i?mnan7i  n^  ^S^on  v.  Zou.  /S<.  /tm.  Co.,  8  Zou.  /2fj9.,  289.  Zui(ri«  v.  ^Sbo/^  et 
al^  10  Zott.  -Re/?.,  416.  Denton  v.  TA^  J^aTiX;  of  Vicksburgk,  13  Zou.  jBqj., 
488.  Reynolds  v.  Sioain  et  al^  13  Zom.  i^.,  197.  Leroy  v.  Johnson,  2 
P«ter«'  iS^.  (7.  i?qt).,  198.  ITtn^Aip  et  al,  v.  TA«  -5anA:  of  the  United  States, 
6  Peter^  S.  C.  iiep.,  629.  Withers  v.  Withers,  8  Pe/er*'  iS^.  C7.  JZcp.,  355. 
Rogers  v.  Batchelor  et  al^  12  Peters'  S.  C,  Rep,,  217.  7^a66'»  Admrs,  v. 
^^<  «/  a/.,  1  Brock.  Rep.,  33.  ^nc^^on  <£  Wilkins  v.  Thompkins  etaL, 
1  Brock,  Rep.,  656.  Jones  v.  Hunter,  1  Danson  dt  Lloyd,  214.  Franklin 
V.  McCusty,  1  Knapp^s  Rep,,  274.  Thicknesse  v.  Bromilow,  2  Cramp,  it 
Jer,,  425.  H^^ter  v.  Crowther,  1  Cromp.  it  Jer.,  318.  McNair  v.  P/em- 
r»f>i(7,  3  i>ot^;,  289.  2  PW^^  Com.,  672,  ^on^.  on  Par^,  37.  Springer 
V.  ZTyt^e,  2  Fairfield,  202.  Emerson  v.  Hammon,  2  Shepley*s  Rep,,  271. 
Taylor  v.  Hilyer,2  Blachf  Rep.,  83.  Hayor  y.  Mounts,  3  Blackf.  Rep., 
67.  FiiZe  V.  PaZe,  13  Conw.  ife;>.,  158.  Ganesvoort  v.  Williams,  14  IFen- 
de//,  133.  Fere  v.  ^«A6y,  10  -5am.  cfe  (7re«(7.,  288.  1  ZZoyrf  of  PTeZsfty, 
20.     2  -ffarw.  <fc  Adolph,  23. 

In  the  case  of  ZZoyrf  v.  Ashhy,  2  -Barn.  <:fe  Adolph,  28,  Ashby,  Row- 
land and  Osborne,  were  partners,  under  the  firm  of  Ashby  <!k  Co.  In 
May,  Osborne  left  the  partnership,  which  was  thenceforth  carried  on  in 
the  name  of  Ashby  <&  Rowland.  In  June,  Shaw  entered  the  firm  as  a 
dormant  partner.  In  July,  the  plaintiff  supplied  goods  to  Hugh  Rowland,, 
the  father  of  the  defendant  Rowland,  who,  in  payment  of  the  amount.,  drew 
and  delivered  to  the  plaintiff,  a  bill  payable  to  the  plaintiff,  and  addresBed 
to  Aflhby  d?  Co.  The  bill,  after  delivery  to  the  plaintiff,  was  accepted  in 
the  name  of  Ashby  <&  Rowland.  The  bil!  was  dishonored,  and  an  action 
was  brought  against  Ashby,  Rowland  and  Shaw,  as  acceptors.  The 
Court  of  King's  Bench  held,  that  notwithstanding  the  variance  between 
the  names  to  which  the  bill  was  addressed,  and  those  in  which  it  was  ac- 
cepted, the  three  defendants  must  be  taken  to  be  the  persons  designated 
by  the  acceptance  in  the  name  of  Ashby  &  Rowland,  and  that  the  accq>l- 
ance  bound  them  all. 

Again,  the  case  of  Wintle  v.  Crowther,  1  Cromp.  it  Jer^  816, 
Crowther  d;  Coombea  carried  on  the  business  of  coal  merchants  at  BristoV 
Coombes  being  a  secret  partner,  residing  at  Newport;  Crowther  also  car- 
ried on  business  as  a  slop-seller  at  Bristol,  on  his  own  separate  account. 
In  the  latter  business,  Crowther  contracted  a  separate  debt  with  the  plain- 
tiffs, for  which  they  drew  on  him  two  bills  of  exchange,  one  of  which  was 
dishonored.  Upon  the  other  becoming  due,  it  was  delivered,  together 
with  the  dishonored  bill,  to  Crowther,  who,  instead  thereof  gave  the  plain- 
tiff bills  accepted  by  the  firm  of  Crowther  k  Co.  At  the  time  these  lat- 
ter bills  were  taken  by  the  plaintiff,  they  ^new  nothing  of  Coombes,  and 
they  made  no  inquiry  afcer  him,  until  long  after  tae  bills  were  doe, 
trefttiBg  Crowther  as  if  he  were  the  only  person  bound  by  the  bills.    Tbo 
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plaintiff  rocoyered  a.  veniieti  whioh  the  court  of  exdieqaer  permitted  to. 


2.  Wliat  if  a  bill  be  addressed  to  a  firm,  but  accepted  by  a  partner  in  his 
own  name  ? 

The  firm  Tvill  be  bound ;  for  the  acceptor  must  be  understood  to  ex« 
ercise  his  power  to  bind  his  co-partners,  and  to  accept  the  bill  according 
to  the  terras  in  which  it  is  drawn. —  Wells  v.  Masierman^  2  Esp.  JRep,,  781. 
Mason  V.  Ramsey^  1  Campb.j  SQl,  Dolman  v.  Orchard,  2  Car,  <fe  Payne, 
104.     Dtt^  Y.  Cowles,  5  Day,  515.    Ex  parte  JBolitho,  1  Buck,  100. 

3.  What  if  a  partner,  acting  for  partnership  account,  draw  a  hill  upon 
the  firm  of  which  he  is  a  member  ? 

The  act  of  drawing  a  bill  of  exchange  by  one  partner,  in  his  own 
name,  upon  the  firm  of  which  he  is  a  member,  for  the  use  of  the  partner- 
ship, is,  in  contemplation  of  law,  an  acceptance  of  the  bill  by  the  drawer, 
on  behalf  of  the  firm,  and  the  holder  may  sustain  an  action  against  the  firm, 
as  for  a  bill  accepted. — Dugal  v.  Cowles,  5  Day,  511. 

Where  two  partners  carried  on  a  rum  distillery,  and  one  of  them  was 
in  the  habit  of  buying  molasses  for  the  concern,  and  drawing  drafts  on 
his  partner,  drew  a  draft  .for  a  quantity  of  molasses,  which  was  delivered 
and  used,  and  the  drawee  refused  to  accept  the  bill :  Eeld,  that  both 
partners  were  liable,  and  bound  to  solido^^-Pugh  y.  Priestly  et  al,,  15 
Zau,  Hep,,  287. 

Bills  drawn  by  one  partner,  for  a  separate  debt,  in  the  partnership 
same,  do  not  render  the  firm  liable,  unless  the  person  suing  on  them  can 
either  prove  a  direct  assent  from  the  other  partners  to  their  formation,  or 
circumstances  from  which  their  assent  may  be  reasonably  presumed. — 
JFVanklin  v.  McCusty,  I  Knapp,  274. 

If  a  partner  borrows  money  and  gives  his  own  security  for  it,  it  does 
not  become  a  partnership  debt,  by  being  applied  to  partnership  purposeSi 
vith  the  knowledge  of  the  other  partner. — Sevan  v.  Lems,  1  Sim,  Bep,^ 
376.  Flower  v.  IVUliam^,  1  Lou.  Rep,,  390.  Bennet  y.  Allison,  2  Lou. 
Bep.,  421.  Leckie  v.  Scott  et  al,  10  Lou.  Rep.,  416.  Denton  v.  The  Bank 
qf  Vichsburg,  13  Lou.  Rep.,  488.  Allison  v.  Davidson,  2  Dev.  Eq.  Rep,, 
79.  ITorton  v.  Child,  4  Dev.  Rep.,  460.  Cotton  v.  Evens,  1  Dev,  it  Bat, 
Eq,  Rep.,  284.  Weed  v.  Richardson,  2  Dev.  A  Bat.  Rep.^  635.  WiUi$ 
T.  Bill,  2  Dev.  (t  Bat.  Rep.,  231. 

Where  two  lawyers,  generally  partners  in  practice,  collect  money  for 
a  client,  and  one  of  them  spends  it,  and  the  client  draws  on  them  for  the 
money,  and  he  who  spent  it  borrows  a  sufficient  sum  to  enable  him  to 
meet  the  draft,  and  then  draws  a  bill  on  his  firm,  which  he  also  accepts,  in 
the  partnership  name :  Held,  that  the  other  partner  is  not  bound  by  the 
acceptance. — ireckenridge  v.  Shrieve,  4  Dana,  875.  Taylor  v.  Hilyer,  ft 
Blackf.  Rep.,  33.  Bayor  v.  Mounts,  3  BlacJcf,  Rep.,  67.  Tale  v.  Jofc,  18 
Omn.  Rep.^  156. 

4.  W^at  fa  the  rule,  where  a  firm  do  business  under  the  in^Yidaal 
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luune  of  one  of  its  members,  and  that  person  draw,  endorse,  or  accept 
bills,  in  his  individual  name  only  1  * 

The  rule  appears  to  be,  (though  the  cases  are  not  uniform),  that  if 
the  person  whose  name  appears  on  the  bill,  usually  transacted  the  busi- 
ness of  the  firm,  if  the  bill  was  in  the  course  of  trade,  and  the  party  car- 
ried on  no  separate  trade  of  the  same  nature  as  that  of  the  firm,  then  the 
firm  are  bound,  though  the  holder  was  ignorant  there  was  any  such  part- 
nership concern,  and  relied  upon  the  credit  of  the  individual  who  signed 
the  bill. — South  Carolina  Bank  v,  Case^  8  Barn.  4"  Cresw.,  427.  2  Man 
4*  RyL,  4'59.  The  United  States  Bank  v.  Einney,  5  Mason^  176.  Same 
case^  5  Peters*  S.  C.  Rep,;  529. 

If  promissory  notes  are  offered  for  discount  at  a  bank,  in  the  usual 
course  of  the  business  of  a  partnership,  by  a  partuer  entrusted  to  conduct 
the  business  of  the  partnership,  and  are  discounted  by  the  bank,  and  such 
discount  was  within  such  business,  the  subsequent  misapplication  of  the 
money — the  holders  not  being  parties  or  privy  thereto,  or  of  the  intention 
to  misapply  the  money — would  not  be  deprived  of  their  right  of  action 
against  the  dormant  partners  in  such  co-partnership. — Bank  of  the  United 
States  v.  Winship  et  al.^  5  Peters^  S*  C.  A'cp.,  529.  Nines  v.  Kirkman^  4 
Lou.  Rep.^  50.  Hermann  et  aL  v.  The  Lou.  State  Ins.  Co.,  8  Lou.  Rep.^ 
289.  Leckie  v.  Scott,  10  Lou.  Rep.,  416.  Vernon  v.  The  Manhattan  Co^j 
17  Wendell,  524.  Catskill  Bank  v.  Stall,  15  Wendell,  354.  18  Wendell, 
466.  Onondaga  Bank  v.  Depuy,  17  Wendell,  47.  Hawse  v.  Denton  Sr 
White,  1  Bailey's  Rep.,  121.  J^icholls  v.  Hughs,  2  Bailey's  Rep.,  109. 
Church  V.  Spnrrow,  5  Wendell,  223.  Kelly  v.  Hurlburt,  5  Cowen,  534. 
Reynolds  v.  Cleveland,  4  Cowen,  282.  Doty  v.  Bates,  1 1  Johns.  Rep.^  544. 
Tradesman's  Bank  v.  »dstor  et  aL,  1 1  Wendell,  87. 

If  such  acting  partner  borrows  money,  representing  it  to  be  for  the 
use  of  the  partnership,  the  dormant  partners  will  be  liable,  unless  they 
prove  that  the  money  borrowed  was  applied  by  the  acting  partner  to  his 
private  use,  and  also  that  this  was  known  to  be  his  intention  by  the  credi- 
tor. But  if  he  borrows  without  such  representation,  the  dormant  partners 
will  not  be  liable,  unless  the  creditor  prove  that  the  money  actually  went 
into  the  funds  of  the  firm. — Ethertdge  v.  Binney,  9  Pick.  Rep.,  272* 
Manuf*  and  Mech.  Bank  v.  Winship,  5  Pick.  Rep.,  11.  Rissby  v.  Kings* 
bury,  1  Day,  150.  Mifflin  v.  Smith,  17  Sergt.  4*  Rawle,  165.  Whiiaker  v. 
.  Brown,  16  Wendell,  505. 

It  has  been  held,  that  the  endorsement  of  a  bill  by  one  partner,  al- 
though not  in  the  name  of  the  firm,  will  nevertheless  be  binding  on  the 
firm,  if  it  be  proved  that  there  has  been  a  habit  of  so  endorsing  their  bills. 
^■^Williamson  v.  Johnson,  2  Dowl.  4*  Ryl',  281.  1  Bam.  fy  Cresw.,  146. 
Van  Reimsdyks  v.  Kane,  1  Gallis,  630.     • 

A  note  made  by  one  partner,  wherein  he  says,  ''  I  promise  to  pay,'* 
&c.,  but  subscribes  the  partner:ship  name,  is  binding  on  the  firm. — Doty 
v., Boies,  11  Johns.  Rep.,  544.  Hall  v.  Smith,  1  Barn.  4"  Cresw.,  407. 
2  Dowl.  4*  %/.,  584.  Meux  v.  Humphrey,  8  Term.  Rep.,  267.  Wells  4 
Spnng  V.  Evans^  20  Wendell,  251. 

But  a  joint  and  several  note  will  not  be  bindin[j  severally  on  suck 


oy  PASTNiuts.  361 

jHirtD<!r8  as  do  not  sign  it,  where  it  is  not  snBscribed  in  the  name  of  the 
firm,  but  only  by  the  individuals  of  the  firm. — Perring  v.  Hone^  4  Bing.y 
28.  Denton  v.  The  Bank  of  Vicksburgy  13  Lou.  Rep^  488.  Bennct  v. 
Mltson,  2  Lou.  Ji«p.,  421.  Jones  v.  7%orn,  2  A".  S.  Mart.  Lou,  Rep.^  463. 
McGregor  v.  Cleveland,  5  Wendell^  475.     Graves  v.  Merry ^  6  Coweny  701. 

If  a  partner  give  his  co-partner  his  separate  note,  as  security  for  his 
moiety  of  a  debt  due  from  the  partnership,  and  the  latter,  instead  of  pay- 
ing the  debt,  endorse  the  note  over  to  a  creditor,  the  creditor  may  sue 
the  former  partner  on'  the  note,  without  showing  for  what  consideration 
it  was  endorsed. 

In  the  case  of  Heywood  v  Watson,  4  Bine.,  496,  Morrall  and  Watson 
were  partners.  They  obtained  leave  to  overdraw  their  bankers,  and  Mor* 
tall,  as  a  security  for  the  advances,^ave  his  separate  promissory  note  fpr 
£2000.  Watson  then  gave  Morrall  a  promissory  note  for  JS 1000,  to  meet 
MomiU's  collateral  securi^given  in  the  note  for  JC2000,  and  to  secure  to 
Morrall  the  repayment  of  Watson's  half  of  the  money  advanced.  Morrall 
never  repaid  any  of  the  advances,  nor  answered  the  note  for  JC2000,  but 
endoTsea  Watson's  note  to  the  hankers,  and,  for  anything  that  appeared  at 
the  trial,  without  consideration.  In  an  action  brought  on  the  note  by  the 
bankers,  against  Watson,  the  court  of  Common  Pleas  held,  clearly,  that 
the  plaintiffs  were  entitled  to  recover.  . 

The  d6bt  of  one  of  several  partners,  incurred,  in  respect  of  the  co« 
partnership,  but  before  the  completion  of  the  partnership  contracts,  is  a 
flofflcleot  consideration  for  a  bill  of  exchange  in  discharge  of  such  debt,  by 
any  of  the  other  partners,  after  the  completion  of  such  contract. — SavilU 
T.  Robertson^  4  Ditrn.  4*  East^  120. 


OF  GUARANTIES  GIVEN  IN  THE  NAME  OP  THE  FIRM. 

1.  What  is  the  general  rule  as  to  the  liability  of  the  firm,  upon  a  guar 
anty  given  by  an  mdividual  partner,  in  the  partnership  name  4 

The  rule  is,  that  if  one  give  a  letter  of  credit  or  giUMttty  in  the  nnnm 
of  the  firm,  it  binda  all.-— ffope  v.  Cust,  1  East,  48.  ThtoboU  on  Guar* 
ttfUiesj  29.     Maberry  tr  Co.  ▼.  Bainoion  4r  Co.j  2  Harrington^  Rep.,  34. 

But  in  cases  of  this  nature,  the  qaesiion  to  be  consid^rd^  is,  whether 
the  guaranty  can  be  deemed  an  assurance  made  by  one  paflner  with  refer- 
ence to  business  transacted  by  both ;  if  it  can,  it  will  be  binding  upon  the 
firm,  whether  or  no  it  was  assented  to  by  both.  If  it  is  in  respect  to  a 
matter  in  which  the  partnership  have  no  concern,  then,  in  order  to  charge 
the  partnership,  it  is  necessary  to  adduce  some  evidence  beyond  the  mere 
xelatioDskip  of  partners,  that  the  person  who  signed,  had  authority  to  bind 
the  firm  by  such  an  instrument. — Duncan  v.  LoitSfiieSy  3  Camping  478. 
toyt^  V.  hesy  3  DowL  df  Ryl.y  464.  Sutton  v.  Irvine,  12  Sergt.  4*  Rawle^ 
13.  Bmik  of  Ken.  v.  Brookingy  2  Littdly  ib.  Leckie  t.  Scott,  10  Lou. 
Jbji.,  416.  Denton  v.  the  Bank  of  Vitksburgy  13  Lou.  Rep.,  488.  For- 
sMl  St  Co.  V.  Blanched,  12  Lou.  Rep^  1.     Reynolds  ▼.  Swain  et  al.^  13 
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Lou.  Rep.,  197.     JiTdchob  ▼•  Hughs,  2  Bailey^ a  Sep.,  109;      Flemming  ▼. 
Dunbar,  2  Hi//'*  R-ep.,  532.    //iwwi//  v.  Purrw,  2  Penn.  i2rp.,  177. 

The  guaranty  must  have  reference  to  the  regralar  course  of  business 
transacted  by  the  partnership,  and  then  it  will  be  obligatbry  upon  the  com- 
pany. The  same  principle  applies,  when  one  partner  gives  the  co-part- 
nership, as  a  mere  and  avowea  security  for  another,  without  the  authority 
or  consent  of  the  firm. — 2  Keru^s  Com.,  47.  Foot  v.  Sabin,  19  Johns.  Rep., 
154.  J^ew  York  Fire  Ins.  Co.  v.  Benneh^  5  Cowen'a  Rep.,  574.  Maberry 
4*  Co.  V.  Bainiofi  4*  Co.,  2  Harrington's  Rep.,  24. 

Where  A.  employed  B.  and  C,  his  navy  agents,  to  lay  out  money  in 
the  purchase  of  annuities  for  him,  of  which,  and  of  the  fact  of  the  money 
being  laid  out,  both  were  cognizant ;  but  B«,  unknown  to  C,  guarantied 
the  payment  of  the  annuity — it  was  held,  that  C.  was  bound  by  the  en- 
gagement of  B.,  both  partners  heing  connected  with  the  general  transac- 
tion, and  although  the  pnrchasingof  annuities  was  out  of  the  regular  course 
of  the  partnership  business,  yet,  under  the  circumstances,  it  was  within 
the  scope  of  B.'s  authority — Sandilands  v.  Marsh,  2  Bam.  4*  •^id.,  679. 
Ex  parte  Gardom,  15  Ves.,  286.    Ex  parte  Jfolt,  2  Glyn^^  Jam.,  306. 

In  Hamill  ▼.  Purvis,  2  Penn.  Rep.,  177,  it  was  held,  that  where  a 

guaranty  is  given  by  one  partner,  not  in  the  usual  course  of  the  business 

*  of  the  firm,  the  other  partner  is  not  liable,  without  proof  that  he  assented 

to  it.    So  in  Crawford  v.  Sterling,  4  Esp.,  207.     Sutton  v.  Ervnn,  12 

Serg.  Sr  Rawle,  13.    Payne  v.  Ives,  3  Dowl.  if  Ryl.,  664. 

If  the  firm  adopt  the  guaranty  of  one  of  the  partners,  they  will  be 
bound  by  such  adoption,  although  the  guaranty  may  have  been  given  out 
of  the  regular  course  of  business ;  and  it  will  be  for  the  jury  to  consider 
whether  or  not  the  firm  have  adopted  the  act  of  their  cp-paitner. — Payne 
▼.  Ives,  3  Dowl.  4*  Ryl.,  664. 

Whatever  acts  are  done  by  any  partner,  beyond  the  scope  and  objects 
of  the  partnership,  must,  in  general,  to  bind  the  partnership,  be  detived 
from  further  authority,  express  or  implied,  conferred  upon  such  partner, 
beyond  that  resulting  from  his  character  of  partner. — Rogers  ▼.  Bachelor, 
12  Peters'  S.  C.  Rep.,  221.  Cunningham  v.  Liulefield,  1  Edw.  Rep.,  104. 
Tabb  V.  Gist,  6  Call.,  279.  Waugh  v.  Carriger,  1  Yerger,  31.  Rolston  v. 
Xlick,lStew0rt,b25. 

One  partner  cannot  bind  the  firm,- by  guaranty  of  the  debt  of  a  third 
person,  without  the  assent  of  all. — jkaberry  4*  Co.  v.  Bainton  4  Co.,  2 
Harrington's  Rep.,  24.    Nor  by  deed. — Layton  4*  SippU  v.  Hastings,  2 
Mtrrrington's  Rep.,1^1. 

2.  What  is  the  effect  of  a  promise  by  one  partner,  to  pay  a  partnerdiip 
debtl 

It  is,  in  effect,  a  promise  by  the  firm. — Laty  ▼.  JifcJ^Tiel,  4  Dowl.  4* 
Ryl,  6.     Witaker  r.  Brown,  16  Wendell,  505. 

The  acknowledgment  of  a  previous  debt  due  from  the  firm,  made  by 
one  partner  after  the  dissolution,  binds  the  other  partners  so  far  as  to  pre- 
vent them  from  availing  themselves  of  the  statute  of  limitations ;  and  suek 
acknowledgment  is  admissibW  co  repel  the  presumption  of  (he  payaem 
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of  a  debt  which  it  shown  to  have  once  existed  against  the  firm,  althoarh 
not  competent  to  create  a  debt.  In  this  case,  the  admission  was  made 
twelve  years  after  the  dissolution. — PaUerson  v,%CAoai€y  7  Wendell^  441. 

This  isaccordins^  to  the  decisions  in  Massachusetts,  New  York,  Con- 
necticut, Maryland,  Virginia,  North  Carolina,  and  South  Carolina. — John- 
son  V.  Beardslee^  15  Johns.  Rep,^  3.  Smith  v.  Ludlow^  6  Johns.  Rep.y  267. 
White  v.  Hahy  3  Pick.  Rep.^  291.  Austin  v.  Bostwicky  9  Conn.  Rep.^  496. 
Mclntire  v.  Oliver,  2  Hawks,  209.  Ward  v.  Howelly  5  Har.  Sf  Johns. 
Rep.,  60.  Shelton  v.  Cock,  3  •¥«»/:  i2€p»,  197.  Biets  v.  -FuWcr,  1  Ac- 
cord's iJep.,  541.  Fishery.  Tucker,.!  McCord's  Ch.  Rep.,  175.  ^op- 
ftin:?  v.  Banks,  7  Cowen,  650.  £aA:6r  v.  Stackpole^  9  Cowen,  420.  PFi'/m 
V.  /fi7/,  2  Dec.  4-  JJa/.,  231.  Kendrick  v.  Campbell  4-  C/arA,  1  -Bai/ey, 
'522.  ^ec&^m  4-  Eikles  v.  Peay,  2  Bailey^  133.  Flemming  v.  Dunbar,  2 
fl^i/r*  i?ep.,  532. 

But  in  Pennsylvania,  Kentucky,  and  Indiana,  it  has  been  held,  that 
the  acknowledgment  of  a  joint  debt  by  one  partner,  after  the  dissolution, 
docs  not  take  it  out  of  the  statute  of  limitations. — Levy  v.  Cadet,  17  Serg. 
4-  Rawle,  126.  Searight  v.  Craighead,  1  Penn.  Rep.,  135.  Evans  v« 
Duberry,  1  Marsh.  Rep.,  189.  Be//  v.  Morrison,  1  Peiers^  S.  C.  Rep.,  371, 
Yandes  y.  Lefavour,  2  Blackf.  Rep.,  371. 

A  declaration  by  a  partner,  though  made  during  the  existence  of  the 
partnership,  that  a  liability  incurred  by  a  third  person,  at  his  request,  in 
the  borrowing  of  a  sum  of  money,  was  for  the  benefit  of  the  firm,  is  not 
binding  on  his  co-pArtners. — Thorn  v.  Smithy  21  Wendell,  365. 

3.  What  is  the  effect  of  a  part  payment  by  one  member  of  a  firm>  on 
account  of  a  partnership  debt  1 

Payment  of  principal  or  interest  by  one  of  several  partners,  on  account 
<»f  a  joint  debt,  will  operate  as  a  new  promise  to  pay,  by  all  the  joint 
promissors,  and  be  an  answer  to  the  statute  of  limitations. — Pitman  v.  Fos» 
tor,  1  Bam.  4-  Cresw.,  248.  2  Dowl.  4-  RyL,  363.  Holiday  v.  Ward,  3 
Camph.,  32.  Chippindalev.  Thurslan,  1  Moody  djc  Mai.,  411.  Lloyd  r. 
Weliby,  78.     Whitcamb  v.  Whiting,  Dough  Rep.^  651. 

A.  and  B.  giye  a  joint  and  several  promissory  note,  in  which  B.  was 
a  mere  surety.  B.  died.  To  an  action  by  the  payee,  against  the  admin-^ 
istrator  of  B*,  the  latter  pleaded  the  statute  of  limitations.  It  was  held  a* 
sttfficient  annwer  to  the  plea,  that  within  six  years,  and  during  the  lifetime 
of  B.)  A.  made  a  pajrment  on  account  of  the  note. — Burleigh  v.  Scoti,  8 
Bam.  4-  Cresw.,  36.  2  Man.  4-  RyL,  93.  And  see,  Pernham  v.  Rayrial^ 
2  Bing.^  306.  9  Moore,  566«  Atkins  v.  Treadgold,  2  Bam.  &  Cresw.^ 
24.  3  Dowl.  4*  Ryl.,  200.  Slater  r.  Lawson,  1  Bam.  4*  Adolph,  39l 
Brandram  ▼.  WAartony  I  Bam.  4-  Aid.,  463.  Martin  v.  Bridges,  2  Car. 
4^  Payne,  S3.  *  '         • 

4.  What  is  the  rale  as  to  the  efll^ct  of  notice  to  one  partner  t 

Notice  to  one  is  equivalent  to  notice  to  all,  provided  the  transaction 
ts  bonit  fide. — Mayhew  v.  Eames,  1  Car.  4*  Payne,  550.  Hunt  r.  7Aa 
Royal  Ex.  Ass.  Co.^  5  Maule  ^  Selw.,  47.    Burton  v.  Esset^  5  Bam.  4f 
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Md.^  267.  Dae  ▼.  Huliiey  2  Man.  Sr  Ryi-j  433.  Gooitith  v.  Woodward^ 
3  Parn.  *  •tf/f/.,  689.  Robinson  v.  Hoffman^  4  J^'^g-,  562.  1  Jlfoore  <J- 
PaynBy  474.  Jtlderson  f .  Pope,  1  Campb,^  82.  Perry  v.  Jackson,  4  Terw 
l?ep.,  516.  ^07  parte  Hodgkinson^  19  Fies.,  291.  2  /?o«e  SanA;  Cates^ 
174.     Ex  parte  Pede^  Buck^  457. 

A  knowledge  of  usury  by  one  partner,  discounting  a  note  for  a  firm, 
is,  constructively,  notice  to  tbe  whole  firm. — Powell  v.  Waters^  8  Coweny 
670.  • 

Where  two  attornies  are  in  partnership,  the  business  being  done  in 
the  name  of  one,  service  of  papers  may  be  made  on  either,  whether  he  \m 
in  the  office,  or  abroad  on  business. — Lansing  v.  McKillup^  7  Cowen^  416 

In  an  action  at  law  against  a  firm,  notice  of  the  taking  of  a  deposi* 
tion,  given  to  one  of  the  partners  within  the  State,  where  the  other  resides 
out  of  the  State,  is  sufficient,  although  the  partnership  was  dissolved  be- 
fore the  trial.— Gt7/y  v.  Singleton,  3  Liitell,  250. 

Where  two  attornies  are  in  partnership,  and  one  receives  money  on- 
behalf  of  the  firm,  due  to  their  client,  of  whom  the  client  demands  the 
money,  this  is  a  receipt  by,  and  a  demand  of  both,  who  are  liable  to  the 
tlient  jointly,  without  any  demand  upon  or  notice  to  the  other. — McFat'^ 
land  V.  Crary^  8  Cowen^  253.     Warner  ▼.  Griswold,  S  Wendell^  665. 


OF  THE  LIABILITY  OF  THE  FIRM,  FOR  FRAUDS  OF  A 

COPARTNER. 

1.  What  is  the  rule  as  to  the  liability  of  tbe  firm,  for  tbe  frauds  of  » 
co-partner  \ 

That  the  firm  will  be  bound  by  the  fraad  of  a  member,  in  contracts 
relating  to  the  partnership  made  with  innocent  persons. — Blight  v.  7Vk 
bin,  7  Monroe^  617.  Hynes  v.  Kirkman^  4  Lou.  Rep^  50.  McDontdd  t» 
Millaudony  5  Lou.  Rep.^  409.  Forstall  Sf  Co.  v.  Blanchard  et  d.^  12  L9k. 
Rep.,  1.  Coaies  v.  Coates^  6  Madd.  Rep.,  287.  Ea  parte  Burleigh^  ^ 
Montagu  4*  Jlytton^  670. 

Hence,  where  one  of  two  partners  pikrcbases  articles,  sueh  eeare  nte^ 

'in  the  partnership  business,  which  he  fraodalently  converts  to  his  own 

use,  the  innocent  partner,  provided  there  has  been  no  coUnsioin  between 

the  buyer  and  sellet,  is  liaUe  for  the  price  of  the  goodii.— .Boji«{  v.  Gibsdit^ 

1  Cumpb.,  185. 

A  partner  may  also,  under  particular  circumstances,  become  liable  foir 
the  fra\id  of  his  co-partner,  committed  before  the  partnerifaip  began ;  air^ 
in  Willet  v.  Chambers,  Cowper^  814.  Willet  brou^rht  an  action  for  mone^ 
had  and  received,  against  Uhambers,  as  the  surviving  partner  bf  one  Daa«^ 
ley,  and  obtained  a  verdict.  It  appeared,  that  prior  to  any  partnershi{K 
between  the  defendant  and  Dadley,  who  Was  an  attorney  and  convey- 
ancer at  Coventry,  the  latter,  in  the  year  1771,  received  of  a  Mr.  Bindely,, 
the  flrcim  of  jB350,  to  be  laid  out  on  real  security.  Dadley  accordingly 
forhisKed  biih  witb  a  mortgage  from  a  Mr.  Hughs,  to  the  amount ;  whicb,^ 
M  it  afteiHv^rdtf  appeared,  Uadley  had  forged.    At  midsummer,  1776,. 
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Dfidley  and  Cbambers  entered  into  partnership ;  shortly  after  which, 
Bindley  wanted  to  caH  in  his  money.  The  pretendod  mnr4gagor  was 
supposed,  at  the  same  time,  to  want  a  further  sum  of  JS150,  which,  added 
to  the  original,  made  the  sum  of  JS500.  The  pkintifi^  WiHet,  was  ready 
to  advance  this  sam ;  and,  in  consideration  of  his  doing  so,  an  assignment- 
was  made  to  him  of  the  pretended  mortgage  before  made  to  Bindley.  Of  . 
the  whole  JCdOO,  Willet  paid  dS  180,  at  Dadley's  office,  to  Chambers,  Dad- 
ley  not  being  at  home.  For  this.  Chambers  gave  his  separate  receipt* 
WiHet  afterwards  paid  the  residue  (except  £20)  to  Dadley,  for  which  he 
gave  his  separate  receipt,  [t  was  admitted,  that  Cbambers  was  in  no  re* 
speet  privy^to  the  forgery.  Upon  this  evidence,  the  Coart  of  King's  Bencb 
held,  that  the  verdict  should  stand. 

Where  a  vessel  was  condemned  by  a  foreign  tribunal,  in/sonse*  • 
qiienee  of  a  fraud  attempted  by  one  of  the  owners,  who  was  entrusted  by 
the  rest  with  the  eare  of  the  vessel,  the  eo»partners  collectively  are  re* 
isponsible  to  a  third  person,  for  a  loss  occasioned  by  the  fraud. — Hadfieid^ 
V.  Jameson,  2  Mut^.  Rep^  53.  See  CMwell  v.  Leiber^  7  Pmige,  483. 
Wtlis  if  Spring  V.  Emia,  20  Wendell^  25 1.  Whiiaker  v.  Bravm^  16  ITsn- 
ddl,  505.  Champion  v.  BoBtwick^  18  Wtnddl,  175.  V^mon,  v.  Tkt  Man* 
haitM  Co.,  17  Wtndell,  524.  WUson  v.  Willitma,  14  WendM,  146. 
Giicknsi  V.  Cunningham^  8  Wtnddl,  641.  Jiult  v.  Goodrich,  4  RuistU^ 
430.  Patitn  v.  Gurney,  17  Mass,  Rep.,  182.  Swan  v.  Steele,  7  East,  210. 
SSmtiA,  119. 

A.  and  B.  being  partners.  A.,  after  having  committed  an  act  of  bank- 
Toptcy,  accepted'  in  the  name  of  the  firm,  a  bill,  the  only  consideration  of 
which  was  an  unstamped  posi  obit  bond,  in  which  the  obligor  waa,  a  pri« 
aoner  in  the  King's  Bench  Prison.  Thes  acceptance  and  considerttion 
were  private  transactions  of  A.,  unknown  to  B.,  and  unconnected  with  the 
partnership  business.  The  bill  having  afterwards  come  to  the  hands  of 
an  endorsee,  for  a  valuable  consideration,  and  A.  being  a  bankrupt,  the  • 
court  of  King's  Bench  held  clearly  that  B.  was  liable  for  the  amounts- 
Lacy  V.  Wooicoe,  2  Dowl.  ir  Ryl  i  458. 

Two  persons  Were  joint  agents  for  the  Royal  Veteran  Battalion,  but 
were  not  otherwise  connected  in  business ;  and  were  in  the  habit  of  ae* 
cepting  bills  by  means  of  a  clerk,  whose  name  was  J.  Grould,  in  this  form ; 
*<For  agents  of  R.  V.  B.,  J.  O."  The  letters  S.  A.,  meaning  separate  ac* 
count,  were  added  after  the  letters  J.  6.  It  was  nevertheless  ruled,  that ' 
it  was  no  answer  to  a  joint  action  against  the  two,  by  the  endorsee  of 
such  bill,  to  show  that  it  was  accepted  for  the  private  advantage  of  one, 
without  the  knowledge  of  the  other,  although  it  appeared  that  the  endor- 
see might,  if  he  had  inquired  of  the  clerk  who  accepted  it,  have  ascer^ 
tained  that  fact. — Sanderson  v.  Brooksbank^  4  Car.  4*  Poiyne,  2:f6. 

Upon  the  same  ffeneral  principles,  where  one  of  three  partners,  un* 
known  to  and  in  fraud  of  the  co-partners,  undertook  to  provide  for  a  bill  of 
exchange  drawn  by  the  three  upon,  and  accepted  by»  a  fourth  person,  it 
was  held,  that  the  firm  was  bound  by  this  fraud,  and  that  they  could  not 
maintain  an  action  on  this  bill  against  the  acceptor.*— itieAsiom^  v.  Heapy^ 
4  Starkie,  202.     Johnson  v.  Peck,  3  Starkie,  66#    Sparrow  v.  Ckisman,  9 
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Bam.  4*  Crew.,  Ml.     4  Man.  te  Ryl.^  206.     Jacand  v.  Frtnek,  12: 
East^  317. 

Latham  and  Parry^  were  in  partnership,  as  wine  merchants.    The. 
basiness  was  under  the  sole  management  of  Parry.     The  plaintiiBf  em- 
ployed the  defendants  to  parchase  wine  for  him,  on  commission,  and  to 
re^sell  the  same  as  opportunity  might  offer.     On  one  occasion,  Parry- 
wrote  to  the  plaintiff,  that  he  had  an  opportunity  to  purchase  sixty- one 
pipes  of  port,  at  £65  per  pipe,  and  desired  the  plaintiff  to  remit  the  money 
to  pay  the  price  of  such  wines,  and  the  duties  thereon.     The  plaintiff  did 
remit  the  money,  and  Parry  falsely  represented  that  he  had  made  the 
purchase,  and  afterwards,  ih  the  name  of  the  firm,  transmitted  an  account, 
to  the  i^intiff,  stating  that  thirty-six  of  these  pipes  were  sold  at  the  price 
of  j£84  per  pipe,  and  paid  the  proceeds  of  such  pretended  sale  to  the 
plaintiff.     The  other  transactions  were  similar  to  this,  and  continued  for 
about  a  year,  during  which  time  Parry  represented  that  eleven  difierent 
purchases  of  wine  had  been  made.    Each  transaction  formed  the  subject 
of  a  separate  account.     The  plaintiff  conceived  that  Parry  was  in  fact 
laying  out  his  money  in  bond  fide  purchases  of  wines,  and  that  he  actually 
re-soid  part  of  such  wines,  as  he  represented.     The  defendants  having 
become  bankrupts,  these  transactions  were  found  wholly  fictitious,  and. 
that  Parrv  had  recourse  to  them  as  expedients  to  raise  money.    The  de^ 
fendant,  Latham,  knew  that  the  plaintiff  had  employed  Parry  to  buy  and. 
sell  wines  on  commission,  but  he  had  no  knowledge  that  the  transactions 
were  fictitious.    Upon  the  whole  account,  the  plaintiff  had  received  more 
money  on  account  of  the  supposed  re-sales,  than  'he  had  advanced  ;  but. 
he  cotitended,  that  he  had  a  r'iglit  to  take  each  transaction  separately,  and 
to  charge  the  defendants  jointly  with  the  amount  of  the  money  advanced 
to  them  for  the  purchase  of  every  pipe  of  wine  not  accounted  for.     Upoa 
consideration  of  the  case,  the  Court  of  King's  Bench  were  of  the  opinion 
that  the  plaintiff  had  such  right ;  that  the  defendant,  Latham,  was  bound 
by  the  acts  and  representations  of  his  partner.  Parry,  and  could  not  be  al- 
lowed to  say  that  those  transactions  were  fictitious,  which  Parry  repre* 
sented  to  be  real ;  that  the  consequence  of  this  was,  that  the  plaintiff  was. 
entitled  to  retain,  without  account,  all  the  money  that  had  been  paid  to 
bim  upon  these  fictitious  transactions,  as  he  ^ould  have  been  if  they  bad 
been  real ;  and  entitled  to  recover  back  those  sums  for  the  other  supposed 
purchases,  as  money  advanced  by  him  upon  a  consideration  not  perform* 
ed,  and  therefore,  as  had  and  received  by  the  defendants  to  his  use. — 
Jtapp  v.  Latham^  2  Barn.  Sr  Md.^  795.     See  Stone  v.  Marshy  6  Bam.  Sr 
CreatD.,  551.    8  BowL  Sr  RyL^  71.    Ryan  ^  Moody ^  364.     1  Montague  ^ 
Mac.^  317.    Ex  parte  Baland^  1  Montague  4r  Jl/ac,  394.    Marsh  v.  Keating^, 
5  Moore  4*  5co«,  5 

Where  one  of  two  co-partners  made  a  negotiable  note,  and  signed  it 
with  the  name  of  the  firm,  and  forged  the  signature  of  an  endorser,  it  was. 
held,  that  the  firm  were  liable  to  a  bond  fide  bolder  of  the  note,  although 
the  other  partner  was  ignorant  of  the  transaction,  and  the  money  was  not. 
proved  to  have  gone  to  the  use  of  the  firm. — Boardmen  v.  Gore,  15  Jlfa^i.. 
J2ep.,  331.  Longman  V.  Pole^  Danson  4*  Lloyd^  126.  1  Moody  J!r  Malk^ 
223.    Jones  v.  Yates^  9  Barn.  4*  Crew.,  523.    4  Man.  4*  Ryl.^  613. 
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5L  What  is  the  role  a«  to  the  rifrht  of  a  firm  to  aeqvim  property  in 
goods  obtained  by  the  fraad  of  ooe  partner  1 

I 

That  a  firm  cannot  acquire  property  in  goods  obt^iioed  by  the  fraad 
of  ooe  of  the  co-partners,  to  which  the  rest  are  not  pttvy^^^Kibby  v.  Wil- 
#»i,  1  Ryan  <J*  Moody^  179.     Snaith  v.  Burridge^  4  TauiU.  Rep.^  684. 

In  all  cases  where  a  firm  is  bound  by  the  fraud  of  one  partner,  the' 
acts  of  the  fraudulent  partner  must  have  been  committed  in  his  capacity 
of  partner.     Where  a  fraud  is  committed  by  a  partner  in  autre  droits  and 
the  partnership  have  notice  of  the  transaction,  the  firm  will  not  be  liabley 
although  it  may  derive  a  benefit  from  such  fraud.     A.  and  his  two  sons. 
were  partners.     The  sons  were  trustees  named  in-a  will,  for  the  sale  of 
real  estates.     They  sold  the  estates,  and^instead  of  applying  tha  monies 
to  the  purposes  of  the  trust,  appropriated  them  to  partnership  purposes. . 
A  commission  of  bankruptcy  issued  against  A.  and  his  twa  sons.    Upon, 
petition  of  the  cestui  que  trust  to  prove  against  the  joint  estate,  there  being 
no  separate  estate,  Sir  John  Leach  directed  an  inquiry  whether  the  monies 
were  employed  for  the  use  of  the  partnership  trade,  with  the  knowledge- 
of  the  father  that  they  were  trust  funds  i  observingi  that  if  that  were  the 
case,  the  cestui  que  trust  might  proceed  against  the  sons  as  actual  trustees, 
or  against  the  firm  as  implied  trustees  j  but  he  considered  that  notice  of 
the  trust  was  necessary,  m  order  to  make  the  whole  firm  implied  trustees. 
— Ex  parte  Heaton  Bucky  386.    Ex  parte  *^psy^  3  Jffro.,  26^ 

Where  some  of  the  members  of  a  firm  apply  monies  which  they  bold 
m  trust,  to  partnership  purposes,  with  the  knowledge  of  the  firm,  the  firm 
are  responsible  for  the  transaction,  and  hold  the  monies  as  debtors  to  the 
cestui  que  trust. — Ex  parte  Watson^  2  Ves,  4*  BeameSy  414.  Smith  v.  Jami* 
son,  5  Term.  Rep.^  601 .  Hankey  v.  Garrett^  1  Fe*.,  236.  Heathcote  v.  Hulme^ 
1  Jac.  4*  Walk.,  122. 

3.  What  is  the  rule  as  to  the  liability  of  the  firm,  for  torts  committed 
by  one  partner  1 

The  general  rule  is,  that  the  firm  is  not  liable  for  a  tort  committed 
by  a  co-partner.  But  the  rule  admits  of  exceptions.  Partners,  like  in<* 
dividuals,  are  responsible  for  the  negligence  of  their  servants,  and,  if  one 
of  the  partners  acts,  he  is  considered  as  the  servant  of  the  rest.  The  tort 
is  looked  upon  as  the  joint  and  several  tort  of  aH  the  partners ;  so  that 
they  may  either  be  proceeded  against  in  a  body,  or  one  may  be  singled 
out  and  sued  alone  for  the  whole  damage  done. — Watson  on  Part.,  235. 

In  Morton  v.  Harden,'^  Bam.  Sc  Cresw.,  233,  6  DowL  *  Ryl.,  275  ; 
an  action  on  the- case  was  brought  against  three  defendants,  proprietors  of 
a  stage  coach.  The  declaration  stated,  that  the  defendants  so  carelessly 
managed  th^-ir  coach  and  horses,  that  the  coach  ran  against  the  plaintifi) 
and  broke  his  leg.  It  appeared  in»evidence,  that  one  of  the  partners  was 
driving  at  the  time  when  the  accident  happened  ;  and  the  jury  found  that 
it  happened  through  his  negligent  driving :  it  was  held,  that  the  plaintiff 
might  maintain  case  against  all  the  proprietors,  although  he  might  perhaps 
^v^  been  entitled  to  brin^  trespass  against  the  one  that  drove  the  coach. 

Partners  may  be  sued  in  an  action  of  trover,  aithougA  there  was  no* 
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joint  converaion  in  point.    A  conversion  may  be  raised  in  point  of  law 
by  the  assent  of  the  co-partner.— *JWcAo//  v.  Glennity  I  Mottle  4*  Seho,^  583 

Where  three  persons  ran  a  line  of  stages  from  Utica  to  Rochester, 
the  route  being  divided  between  them  in  three  sections,  the  occupant  of 
each  section  faTnishin|^  his  own  carriages  and  horses,  hiring  drivers,  and 
paying  expenses  of  his  own  section  ;  but  the  money  received  as  fare  for 
{Passengers,  deducting  therefrom  only  the  tolls  paid  at  turnpike  gates,  waa 
divided  among  thift  parties  in  proportion  to  the  number  of  miles  of  the 
route  run  by  each :  it  was  held,  that  they  were  jointiv  liable  as  co^partnera 
to  a  third  person,  not  a  passenger,  in  an  action,  on  the  case,  for  an  injury 
received  through  the  negligence  ojf  the  driver  of  the  coach  of  one  of  them. 
— Champion  v.  Baatvnck^  18  Wenddly  175. 

So  it  has  been  held,  that  tf  bookseller  or  newspaper  proprietor  is 
answerable  for  the  acts  of  his  agent  or  co*partner,  not  only  civilly,  but' 
criminally. — Res  v.  Almon^  5  Burr.^  2686.  Rex  v.  Pearce^  1  Peake^  75. 
Rex  V.  Topham,  4  Term.  Rep.,  126.  Coll.  on  Part,,  225. 
^  The  same  principles  stpply  to  breaches  of  the  revenue  laws,  which 
are  in  the  nature  of  a  toTt.---'JSUorney  General  v.  Stanneyfortk,  Bumb,,  97; 
Rex  V.  Manning,  Comyn^s  Rep.^  616.  Edmondson  v.  Davis^  4  Etp.  Rep^ 
H.    Coll.  on  Part.^  254. 


OF  EXCEPTIONS  FROM  LIABILITY,  WHERE  THE 
CONTRACT  IS  UNDER  SEAL. 

1.  What  is  the  rule  as  to  the  authority  of  one  partner  to  bind  the  firm 
by  deed 1 

The  rule  is,  that  a  partner  has  not  a  general  authority  to  bind  his 
co-partners  by  a  contract  under  seal,  without  his  previous  assent  or  sub- 
sequent tidoptlon.^-^Cadyr.  Shepherd,  11  Pick.  Rep.,  400.  Crorri  v.  Seaton 
et  al.,  1  Halst.  Rep.,  262.  Mackay  v.  Bloodgood,  9  Johns.  Rep.,  285.  Hai* 
aey  v.  Whiiing^  4  Mason's  Rep.,  232.  Damon  v.  Granhy,  2  Pick.  Rep.^ 
345.  Skinner  v.  Dayton^  19  Johns.  Rep,,  513.  Warring  v.  Williams^  8 
Pick.  iJep.,  326.  Person  v.  Carter,  3  Murph,  Rep.,  321.  JSTunnely  v. 
Dougherty,  1  Yerger's  Rep.,  26.  Garland  v.  Davidson,  3  Munf.  Rep,^ 
189.  Shelton  v.  Pollock^  I  Hen.  Sc  Munf.  Rep.,  422.  Waugh  v.  Carriger^ 
1  Yerger^s  Rep.^  31.  Sutton  et  d.  v.  Irwine,  12  Sergt.  ^  Rawle,  13.  Ex 
parte  Jfolte,  2  G.  4"  Jameson,  295.  Hamill  v.  Purvis,  2  Penn.  Rep.,  177. 
Southard  v.  Steele^-  3  Monroe,  436.  Fisher  v.  Tucker,  1  McCord*s  Ch. 
Rep.,  170.  Clark  v.  PqUon,  4  J.  J.  Marsh.,  34.  Sale  v.  Dishman^  3 
Leigh.  Rep.,  548.  Wells  4  Spring  v.  Evans,  20  Wendell,  251.  McBride 
v.  Hagan^  1  WemitH^  326.  McKea  v.  The  Bank  of  Mount  Pleasant,  7  Ohio 
Rep.,  187.  Anderson  et  al.  v.  Thompkins,  1  Brock.  Rep.,  456.  Maberry 
it  Co,  V.  Bainton^  %  Harring.  Rep.,  24.  Laeton  et  al.  v.  Hastings^  2  /far- 
Wg.  JRep.,  147.  • 

A  partner  cannot  charge  a  firm  by  deed,  even  in  commercial  dealings.' 
It  would  be  inconsistent  with  technical  rules,  and  contrary  to  the  general 
poUcy  of  the  )aw  |  for  the  execution  requires  a  special  authority ; 
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IUC&  a  power  has  been  deemed  by  the  English  courts,  to  be  of  dangeroas 
tendency,  as  it  would  enable  one  partner  to  give  a  favorite  creditor  a 
mortgage  or  lien  on  the  real  Estate  of  the  other  partners.  But  one  part 
ner,  by  the  spechil  authority  of  his  co-partners  under  seal,  and  if  in  their 
presence,  by  parol  authority,  may  execute  a  deed  for  them  in  a  transac- 
tion in  which  they  were  all  concerned.  It  amounts,  in  judgment  of  law^ 
to  an  execution  of  the  deed  by  all  the  partners,  though  sealed  by  one  of 
them  only. 

The  more  recent  cases  have  considerably  relaxed  the  former  strict- 
ness on  this  subject,  and  while  they  profess  to  retain  the  rule  itself,  they 
qualify  it  exceedingly,  in  order  to  make  it  suit  the  exigencies  of  com- 
mercial relations.— 3  Ktnt^s  Com.y  47. 

2.  What  are  the  exceptions  to  the.general  rule,  that  one  partner  cannot 
bind  the  firm  by  deed  1 

A  release  under  seal  is  the  principal  exception*  A  release  of  a  de- 
mand execnted  by  one  partner,  will  bind  all ;  for  if  a  person  owe  money 
te  several  partners,  he  is  not  bound  to- pay  them  all  together,  but  may  pay 
the  debt  to  any  one  of  them,  whose  receipt  or  discharge  operates  as  a  re- 
ceipt or  discharge  of  all. — 10  Moore^  393.  Hawkshaw  v.  Parkins^  2  Swarist^ 
544.  Wells  Sr  Spring  v.  Evans,  ^0  Wendell^  251.  Gram  y.  Seaton  Sr 
Bunker^  1  HalPs  Rep.,  262.  McBride  v.  Hagan,  I  Wendell,  326.  Bank 
of  Columbia  v.  Patterson^s  Heirs,  7  Cranch,  299.  Shear  v.  Gtllet,  I  Dev, 
kq.  JUp^  466.    Emerson  v.  Knotver,  8  Pick.  Rep.,  63. 

Although  a  partner  cannot  bind  the  firm  by  seal,  where  the  effect  of 
the  instrument  is  to  charge  the  firm,  yet  it  is  competent  for  him,  by  an 
instrament  under  seal,  to  authorize  a  third  person  to  discharge  a  debt  due 
to  the  &rm.— Welts  4*  Spring  r.  Evans,  20  Wendell,  251. 

A  release  by  one  partner,  under  seal,  will  be  held  valid  to  restore  the 
competency  of  a  witness  liable  to  the  firm. — Roberts  y.  RoiDen,  2  Harring* 
um^s  Rep.,  314, — duhiateur,  Winship  v.  The  Bank  of  the  United  Stales,  5 
Peters'  S.  C  Rep.,  529. 

The  general  rule  is,  that  one  of  several  co-partners  cannot  bind  the 
firm  by  deed  ;  but  when  the  deed  is  executed  in  the  presence,  or  by  the 
aatbority  of  the  others,  ~or  the  evidence  authorizes  the  inference  that  such 
authority  has  been  given,  the  act  of  one  will  be  considered  the  act  of  the 
others.  Where  a  sealed  note  had  been  given  by  one  partner,  and  in  the 
deed  of  dissolution  executed  by  both  partners,  in  which  the  debts  are  enu- 
merated and  set  apart  to  be  paid  by  each  of  the  partners,  the  note  in  ques- 
tion is  set  down  as  a  debt  owing  by  the  firm :  it  was  held,  that  this  was 
an  acknowledgment  of  the  legal  obligation  of  the  note  on  both  partners, 
from  which  it  must  be  inferred  that  the  partner  who  gave  it  had  authority 
to  execute  it. — F lemming  v.  Dunbar,  2  HilPs  Rep.,  595.  Gram  v.  Seaion 
4  Bunker^  1  HalPs  Rep.,  262.  Gates  v.  Graham  et  aL,  12  Wendell,  53.  But- 
ton T.  Hampson,  1  Wrights  Rep.,  93.  Coe  v.  Cook,  3  Wharton,  569.  Jtn^ 
derson  v.  TAompkins  et  al.,  1  Brock.  Rep.,  456.  Halsey  v.  Whitney,  4 
Mason,  206.  Cadey  y.  Shepherd,  1 1  Pick.  Rep.,  400.  Person  v.  Caritr^ 
9  Mufph.  Rep^  321.     James  ▼.  Bosttrick,  1  Wright's  Rep.,  143. 
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Where  a  member  of  a  firm  hired  slaves,  and  the  nature  of  the  part* 
nership,  and  the  circumstances  of  the  hiring,  were  such,  that  all  the  part- 
ners  would  be  held,  at  law,  bound  'for  the  hire,  if  the  contract  of  hiring 
rested  in  parol ;  but  a  specialty  was  executed  for  ihe  hire,  by  one  of  the 
firm,  in  his  individual  character,  with  another  person  as  security,  and 
judgment  was  obtained  on  the  bond  against  the  surety,  who  satisfied  tho 
same.  On  a  bill  in  equity,  by  the  surety,  against  all  the  partners  (the 
partner  who  executed  the  bond  was  a  non-resident  and  insolvent) :  Held, 
that  the  complainant  was  entitled  to  recover  against  the  other  partnens 
for  the  amount  paid  by  him. — Weaver  v.  Tabscot^  9  Leigh^  424*  Gall's 
Extr.  V.  Galland^a  Extr,^  8  Leigh.  ^  594. 

In  the  case  of  Jlnderson  4*  Wilkins  v.  Thompkin9  et  al.^  1  Brock.  Rep.^ 
456,  Thompkins  and  Murray  were  partners  j  Murray  sailed  for  England, 
leaving  Thompkins  to  conduct  the  affairs  of  the  concern.     The  pressiure  • 
of  their  afiairs  was  such,  that,  soon  after,  the  house  stopped  payment ; 
and  Thompkins,  for  himself  and  his  partner,  conveyed  all  the  effects  of 
the  company,  and  also  the  separate  property  of  himself  and  partner,  to 
trustees.     The  deed  purported  to .  convey  the  whole  property  of  th# 
concern,  and  private  property  of  the  partners.    That  property  consisted 
of  the  effects  of  the  partnership  for  sale,  of  real  property,  and  of  debts. 
Upon  this,  in  delivering  the  opinion  of  the  court,  Marshall  C.  J.  says : 
*^  It  is  said,  this  transfer  of  property  is  by  deed,  and  that  one  partner 
cannot  bind  another  by  deed.    For  this,  a  case  is  cited,  which  I  believe 
has  never  been  questioned  in  England,  or  in  this  country,    (Horrisoi^ 
T.  Jackson  e$  al^  7  Durn.  4r  East^  207.)    I  am  not,  and  never  have  been 
satisfied  with  the  extent  to  which  this  doctrine  has  been  carried.     The 
particular  point  decided  in  it,  is  certainly  to  be  sustained  on  technical 
reasoning,  and  perhaps  ought  not  to  be  controverted.     I  do  not  mean  to 
controvert  it.     That  was  an  action  of  covenant  on  a  deed  ;  and  if  the  in- 
strument was  not  the  deed  of  the  defendants,  the  action  could  not  be  sos- 
tained.     It  was  decided  not  to  be  the  deed  of  the  defendants,  and  I  sub- 
mit to  that  decision.     No  action  can  be  sustained  agrainst  the  partner^ 
who  has  not  executed  the  instrument,  on  the  deed  of  his  co-partner.     No 
action  can  be  sustained  against  the  partner,  which  rests  on  the  validity  of 
such  a  deed,  as  to  the  person  who  has  not  exeeuted-it.     This  principle  is 
settled.    But  I  cannot  admit  its  application  in  a  case  where  the  property 
may  be  transferred  by  delivery,  under  a  parol  contractp    Where  the  right 
of  sale  is  absolute,  and  the  change  of  property  consummated  by  delivery, 
I  cannot  say  that  a  sale  consummated,  is  annulled  by  the  circumstance 
that  it  is  attested  by,  or  that  the  trusts  under  which  it  is  made,  are  de* 
scribed  in  a  deed.     No  case  goes  thus  far ;  and  I  think  such  a  decision 
could  not  be  sustained  upon  principle. 

*'  The  power  of  applying  all  the  goods  on  hand  for  sale,  to  the  pay 
ment  of  partnership  debts,  is,  I  think,  a  power  created  by  the  partnership, 
and  the  exercise  of  it  must  be  regulated  by  circumstances.  In  extraordi- 
nary cases,  an  extraordinary  use  of  the  power  must  be  made.  What  is 
called  the  course  of  trade,  is  not  confined  to  the  most  usual  way  of  doin^ 
business,  in  the  usual  state  of  things.  In  the  absence  of  one  partner,  in  a 
case  of  admitted  and  urgent  necessity,  the  power  to  sell  may  be  exercised 
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1^  die  partner  vlio  is  present,  and  who  must  act  alone,  in  sach  manner; 
as  the  case  requires,  provided,  k  be  exercised  fairly.    In  this  case  the- 
fairness  of  the  transaction  is  not  impeached,  and  certainly  upon  its  face 
it  is  not  impeachable. 

*^  So  far,  then,  as  respects  the  partnership  effects  which  were  deli- 
Tered,  I  have,  never,  from  the  first  opening  of  the  cause,  entertained  a  mo- 
ment's.doubt." 

In  an  ordinary  partnership,  the  act  of  one  partner  executing  a  mort* 
gage  and  note  in  the  name  of  the  firm,  for  certain  slaves  which  had  been 
previously  purchased,  is  valid  and  bindings  as  tending  to  the  benefit  of 
the  firm. — Petravic  v.  Hyde  et  a/.,  16  Lou.  Rep,^  223. 

3.  What  is  the  efiect  of  a  sealed  instrument  given  by  one  partner  in  the: 
name  of  the  firm  1    ^ 

A  bond  given  by  one  partner  for  a  simple  contract  debt  due  from  the 
^rm  to  a  creditor,  and  'accepted  by  him^  is,  by  operation  of  law,  a  release 
3f  the  other  partners,  and  extinguishes  the  i»imple  contract  debt,  at  law 
and  equity. — Williams  v.  HodgsoUy  2  Har,  4*  Johnson^  474*.     Clement  v*. 
Brutk^  2  Johns.  Cas,^  180.     Waugh  v.  Carrigerj  1  Yerger^  31. 

But  it  has  been  held  otherwise  in  several  recent  cases.  In  Spear  r, 
Crillet^  I  Deo.  Eq.  Rep>j  where  a  bond  from  one  partner  was  given  to 
secure  a  simple  partnership  debt,  it  was  held,  that  the  bond  could  not 
merge  the  simple  contract  debt,  but  as  to  those  who  were  bound  by  the 
liond.  See  also,  Horion  v.  Child^  4>  Bet.  Rep,^  460.  Button  v.  Hampson^ 
Wrighfs  Rep.y  93.  Ford  v.  Haft,  Idem^  1 16.  James  v.  Bosiwick^  Idem^ 
143.  Sale  v.  DishmarCs  htirs^  3j  Leigh.^  548.  Weaver  v.  Tabscot^  9  Leigh.^ 
424. 

In  Sale  v.  Dishman^s  heirs^  it  was  distinctly  held,  that  though  a  bond. 
or  covenant  executed  by  one  partner  of  a  mercantile  house  in  the  name 
of  the  firm,  for  a  a  debt  of  a  partnership,  is  not  binding  on  his  co-partner 
who  did  not  seal  the  instrument,  yet  the  debt  being  originally  a  debt  of 
the  concern,  aU  the  partners  are  liable  for  it  to  the  creditor. — Gait's  Extr 
▼.  Gallond,  8  Leigh^y  594. 

An  instrument  under  seal,  executed  by  one  partner  in  the  name  of  the 
finn,  though  not  valid  as  regards  the  firm,  is  yet  obligatory  upon  him  who 
executed  it. — Williams  v.  Hodgson^  2  Harris  4"  Johns,^  474.     Skinner  v- 
Dat^ony  19  Johns.  Rep.^  513.     2  Johns.  Ch.  Rep.,  526.     Fisher  v.  Tucker, 

1  JdcCord^s  Ch.  Rep.,  170.    McKea  v.  The  Bank  of  Mount  Pleasant,  7 
Ohio  Rep.,  187.    Southard  v.  Steele,  3  Monroe,  436.     St.  John  v.  Holmes^, 

2  Wendell^  609.  Grazebrook  v.  McCreedie,  9  Wendell^  437.  Gates  v^ 
Graham,  et  al.,  12  Wendell,  53.  McBride  v.  Hagan,  1  Wendell,  326. 
Flemming  v.  Dunbar,  2  HilPs  Rep.,  595.  Horion  v.  Child,  4  Dev.  Rep.y 
460.  Waugh  v.  Mitchell^  1  Dev.  Sr  Bat.  Eq.  Rep.,  510.  Mams  v.  Bank- 
Mart,  1  Cromp,  Mee.  if  Ros.^  681.  .drmsirong  v.  Robinson,  5  Gill.  4* 
Johns.,  412.  Karthaus  v.  Ferrer  et  al.,  1  Peters'  S.  C.  Rep.y  228.  Layton  . 
4r  Sirpe  v.  Hastings,  2  Haarringtor^s  Rep.,  147.  Roberts  v.  Rowen  if  Co.^. 
2  Harrington^ s  Rep.,  314. 

A  warrant  of  attorney  under  seal,  executed  by  a  person  for  himselT 
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and  partner,  ia  the  absence  of  the  latter,  is  a  sufficient  authority  for  sigA- 
iR}^  judgment  against  both ;  for  a  warrant  of  attorney,  to  confeaajtidgDMiiit, 
need  not  be  under  seal. — Burton  v.  Buriof^  X  Chitt.^  101* 

But  one  partner  cannot  confess  a  voluntary  jndgrment  which  will  be 
obligatory  on  his  co-partner,  unless  actually  brought  into  court  by  a  ragrQ. 
lar  service  of  process  against  him  and  his  partner. --Crane  v.  French^  1 
Wendell,  311. 

An  act  of  mortgage,  made  by  the  managing  partner  of  a  firm,  although 
it  may  not  be  binding  on  the  firm,  is  evidence  in  favor  of  the  mortgagee 
of  a  debt  due  from  the  firm. — Richard  v.  Bird,  4*  Lou*  Rep,,  30& 

Where  an  award  of  partnership  matters  in  general,  is  offered  in  evi 
dence  against  a  partner,  it  must  be  proved  that  the  deed  of  submisaion 
was  executed  by  all  the  partners ;  for  the  submission  of  the  others  is  the 
consideration  to  each  partner  to  submit  to  the  arbitration.  A.  and  others, 
partners,  entered  ihto  a  deed  of  covenant,  that  the  partnership  accounts, 
and  all  matters  in  difference  between  the  parties,  or  any  two  of  them,, 
should  be  referred  to  arbitrators.  The  arbitrators  made  their  award,  by 
which  they  found  a  balance  due  to  A.  on  the  partnership  account,  and  a 
balance  due  to  A.  from  H.  another  of  the  partners.  H.,  became  bankrupt, 
and  A.  was  his  petitioning  creditor  and  assignee.  In  an  action  of  trover 
by  A.  the  assignee,  against  the  other  partners,  the  plaintifi's  counsel  pot 
tn  the  deed  of  covenant,  but  was  only  able  to  prove  the  execution  of  it  by 
A.  and  H.,  although  it  appeared  on  the  face  of  it  to  have  been  executed 
by  all  the  partners.  The  question  was,  whether  the  award  which  wav 
founded  on  the  deed  of  covenant,  could  be  received  in  evidence ;  and  the 
eourt  held  that  it  could  not. — Pr.  Lord  Ellenborough,  If  this  covenant 
were  to  bind  H.  he  might  lose  the  benefit  of  the  submission  of  all  the 
others,  which  might  have  been  his  inducement  to  submit  the- matters  in 
difference  between  him  and  A. — Jlntram  v.  Chase,  15  East,  209.  CoU. 
on  Part,y  261. 

The  rule  acted  upon  in  the  United  States,  is,  that  if  a  partner  enter 
into  a  covenant,  under  seal,  to  submit  to  arbitration,  in  the  name  of  himsetf 
and  his  co-partners,  without  the  consent  of  the  co-partners,  the  submission 
is  valid  as  to  himself,  but  the  co-partners  will  not  be  bound.-*-Jirc^ru;fs  w. 
Hagan,  1  Wendell,  326.  Jlrmstrong  v.  Robinson,  5  GilL  if  Johns^  412^ 
Southard  V.  Steele,  3  Monroe,  436.  Fletcher  v.  Pollard,  2  Hen.  4*  Munf.^ 
544.  Karihaus  v.  Ferrers  et  al.,  I  Peters'  S.  C.  Rep.,  228.  Buchantm^  y. 
Curry,  19  Johns,  Rq).,  137. 

OF  EXEMPTIONS  FROM  LIABILITY,  WHERE  THE  CONTRACT 

IS   SEVERAL   IN  LAW,   OR  IN  FACT, 


1.  What  are  the  most  usual  cases  in  which  a  person  contracting 
an  individual  partner,  believing  that  he  is  contracting  with  the  firm,  ahalL 
by  intendment  of  law,  be  held  to  have  contracted  with  the  individiuu 
only  1 

1st.  If  a  person  advance  money  to  a  firm,  and  take  the  separata  bill 
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of  diie  pattner,  he  cannot  sue  the  firm  on  that  security,  although  he  may 
possihiy  succeed  in  aa  action  against  the  firm  for  money  advanced.  On 
the  bill  the  contract  is  several,  and  the  individual  partner  alone  can  be 
•aed  upon  it. 

2d.  A  person  may  contract  with  an  individual  partner,  in  a  matter 
iiDCoanected  with  the  partnership  business  \  in  which  case,  though  he- 
may  bare  intended  otherwise,  his  contract  will  only  be  several,  and  the 
firm  will  not  be  liable. 

3d.  A  person,  may,  upon  receiving^  a  consideration,  assent  to  such 
priTste  arrangements  of  the  firm  as  shall  deprive  him  of  the  benefit  of  hi» 
joint  contracts 

4th.  Cases  may  arise,  where,  by  the  custom  of  a  particular  trade,  a 
eontraet  made  with  one  partner  is  not  binding  on  the  firm^—Coi/.  en- 
Pmrt^  26«. 

In  the  case  of  Siffkin  v.  Walker ^  2  CampLj  308,  the  action  was  brought 
<m  the  following  promissory  note. 

'*  Two  months  after  date  I  promise  to  pay  J.  Siffkin,  or  order,  £300,. 
for  value  received.  1*.  Walker." 

The  declaration  stated  that  the  defendants  made  their  certain  pro* 
fluaaory  note  which  was  signed  by  Walker  for  himself  and  Rawlstone^ 
whereby  they  promise  to  pay,  &c.  The  counsel  for  the  plaintifi^s,  on  open- 
ing the  case,  undertook  to  show  that  the  defendants  were  jointly  indebted 
to  the  plaintiff  on  a  charter-party  of  afiTreightnient  to  the  amount  of  jC300^ 
and  that  the  note  declared  upon  was  given  by  Walker  in  satisfaction  of 
this  debt. 

Per  Lord  Ellenborough : — I  think  your  remedy  was  either  jointly 
against  both  defendants  on  the  charter-party,  or  separately  against  Walker 
OB  the  promissorv  note.  The  import  and  legal  effect  of  a  written  instrument 
iBiiat  be  gathered  from  the  terms  in  which  it  is  expressed,  and  I  must  treat 
this  note  as  a  separate  security  for  a  joint  debt.  The  same  principles  are 
affirmed  in  Emly  v.  Lye,  15  East^s  R^,,  7.  Bristol  v.  Sprague^  8  Wtnd^ 
423-    ValUi  v.  Parker,  6  Wend.,  615.   Sylvester  v.  Smiih,  9  Mass.  Rep.,  121. 

Where  A.  lent  B.  a  sum  of  money,  for  the  purpose  of  being  applied 
to  a  partnership  in  which  he  was  engaged,  and  had  taken  B.'s  separate- 
bond  for  the  amount,  upon  the  application  of  A.  to  prove  as. a  joint  credi* 
tor  against  the  firm.  Lord  Hardwick  said :  It  has  been  contended  on  the 
part  of  the  petition,  that  the  money  in  question  was  jointly  lent  to  the  part* 
ners ;  bat  that  is  expressly  contradicted  by  their  own  affidavits  ;  for  they 
wkntt  the  aom  to  be  lent  to  B.  with  an  intention  that  be  ahoold  apply  the 
amie  M  the  benefit  of  the  firm. 

The  odnsequence  of  tiiis  ia,  that  here  are  plainly  two  contracts ;  one 
ca  lietv^een  A.  and  B.  and  the  ot|ier  as  between  B.  and  his  partner.  Hia 
Lordship,  accordingly,  held  that  A.  could  not  conie  in  upon  the  estate  of 
B.  and  hia  partner,  pari  pasaUf  with  the  joint  creditorB«-*£2r  parte  Hunter ^ 
1  jf  AS^  Aep.,  223. 

The  principle  ift,  that  to  charge  a  partner  i|a  debtor,  there  must  be 
aiCiatetbry  p^oof  that  the  contract  which  is  the  foundation  of  the  charge, 
ites  joiiU  ia i^oiht  of  kw^-^Co//.  on  Part.^  264.  Exports  Emly^  1  Ros^: 
Bank  Cos.  61. 
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One  partner  binds  the  others  by  purchasing,  in  his  own  name,  goods 
in  which  the  partnership  deals. — Dennistoun  v.  Dtbuysy  6  ^.  S,  Mart^ 
Lou,  Rep.j  50. 

Where  a  partner  borrows  money  on  his  own  security,  it  does  not  be- 
come a  partnership  debt,  although  applied  to  partnership  purposes,  eren 
with  the  knowledge  of  the  other  partners. — Sevan  v.  Lewisy  I  Sim.  Rep, 
Lloyd  V.  Freshjieldy  2  Car.  4*  Payne^  325.  Smith  v.  Craven,  1  Cromp,  4- 
Jerv,,  500.  Jaques  v.  Marquand,  6  Cowen,  497.  Whitaker  v.  Brown,  16 
Wendell,  505.  Thorn  v.  Smith,  21  Wendell,  365.  Joyce  v.  Williams,  H 
Wendell,  141.  Martelle  v.  Leblanc,  10  Zx)tt.  I?ep ,  557.  Po/«  v.  GtV  e^  a/., 
4  McCord^s  Rep.,  259.  FTiZ/m  v.  Hilf,  2  i)«>.  *  5fl/r.,  231.  Etheridgt 
V.  Binney,  9  PicA:.  /Jejp.,  272.  17.  5f.  Bank  v.  Winship  et  aL,  5  Mason,  183. 
5.  C.     5  Peters'  S.  C.  JRep.,  529. 

Birt  where  one  of  a  firm  borrows  money,  the  fact  of  its  being  used  in 
<he  business  of  the  partnership,  is  primot  facie  evidence  that  the  debt  is 
joint,  where  no  express  contract  was  made  with  the  individua)  partner. — 
Jaques  v.  Marquand,  6  Cowen,  497.  Whitaker  v.  Brown,  16  Wendell,  505. 
U,  S.  Bank  v.  IVinship  et  al.,  5  Peiers*  S.  C,  Rep.,  529.  Btvan  v,  Lewis, 
1  Sim.,  376.  7%orn  v.  Smith,  21  Wendell,  365.  Willis  v.  HUl,  2  Dep.  4 
Bo//.,  231. 

In  the  case  of  Lloyd  v.  Freshfield  (2  Car.  4*  Payne,  325),  A.,  who  was 
in  the  partnership  as  a  solicitor,  borrowed  money  of  the  plaintifis,  who 
were  bankers,  alleging  that  he  was  instructed  to  raise  a  sum  for  a  client  of 
his  firm.  The  plaintifis  lent  the  money  without  consulting  A.^s  co-part- 
ners or  the  client,  and  A.  paid  the  money  into  the  funds  of  his  co-partner- 
ship, in  satisfaction, of  certain  other  moneys  which  he  had  previously  drawn 
out,  without  the  knowledge  of  his  co-partners.  It  appeared  in  evidence 
that  A.'s  firm  never  had  an  account  with  the  plaintifiT  s  banking-house,  al- 
though A.  himself  had.  The  plaintiffs  having  brought  their  action  for 
money  lent  against  the  firm  of  A.,  the  jury,  under  all  the  circumstances, 
found  a  verdict  for  the  defendants,  and  the  Court  of  King's  Bench  refused 
to  set  aside  the  verdict. — See  Parkins  v.  Carruthers,  3  Esp.^  248.  Ex 
parte  Bobonus,  8  Ves:,  542.  Denton  r.  Rodie,  3  CampL,  493.  Ex  parts 
Bolitho,  Puck,  109.  South  Carolina  Bank  Case,  8  Bam.  4  Cresw.^  427. 
J^an.  ^  Mer.  Bank  v.  Winship,  5  Pick.  Rqf.,  11. 

2.  What  is  the  rule  as  to  the  liability  of  the  firm  for  contracts  of  a  part^ 
ner,  in  matters  unconnected  with  the  partnership  business  ? 

.  The  general  rule  is,  that  if  a  person  contract  with  a  partner  in  a  mat- 
ter not  connected  with  the  partnership  business,  the  firm  will  not  be  bomid. 
-—Coll.  on  Part.,  269.  Ex  parte  Jlgaee,  2  Cox  Rep.,  312.  SanMwsds  t. 
Marsh,  2  Bam.  Sc  Aid.,  673.  Sanderson  v.  Brooksbank,  4  Car.  4*  Payns, 
^86.  Sparrow  v.  Chisman,  9  Bam.  4-  Cresw.,  245.  4  Man.  ^  Ryl^  806. 
Bevan  v.  Lewis',  1  Sim.  Rep.,  376.  Franklin  v.  McCusty,  1  Knapp^a  PHv. 
Coun.  Rep.,  274.  Johnson  v.  Astor,  1  Sim.  4"  Stu.,  73.  Smiih  v.  Cravm, 
1  Cromp.  4"  J^rvis,  500.  Mexander  v.  Barker,  2  Cromp.  Sr  Jensu,  131. 
Livingston  t.  Roosevelt,  4  Johns.  Rsp^,  251.  Marsh  v.  Gold,  2  Pick^  886. 
Davenport  r.  Runlet,  3  JSTew  Hamp^,  386.    Lawrence  r.  Dale,  3  Joksss.  Ck. 


.  or  FARTNSBS.  S7S 

Rep^  93.  MercUn  ▼.  Andru$^  10  Wenddl,  461.  Whitman  r.  Leonard^  8 
PfcAr.,  177.  FFa/co//  v.  Canfidd^  3  Conn.  /e«p.,  198.  CTnt/ei  Sf/a/e«  Bonik 
r.  Binmy^  5  Mason,  184,  ;S.  C  .5  Perer^'  iS.  C,  529.     Co/ton  ▼.  Evai%s^ 

1  2>ei;.  4-  BtUt.,  284.  ^attgA  v.  Mitchdly  1  Dev.  4*  £a^.  £9.  i^^.,  510. 
Marielie  v.  LeBlanc^  10  Lo«.  /{(p.,  557.  Figiers  «r  o/v  v.  Sainett,  13  Loic. 
iie/>.,  303.  P/ower  v.  WilliamSy  1  Lou.  Rep.y  28.  Scoit  v.  Ltkie,  10  Low. 
Rtp.^  416.  Denton  v.  TAe  Bank  of  Vicksburg,  13  Lou.  Rep.,  488.  LTo^- 
to  T.  Strut,  2  McCord'9  Rtp,,  310.  Kendrick  v.  Campbell  Sc  Clark^  1 
EaiUy's  Rep.,  522.  Galloway  v.  f^n^A*,  1  Bailey's  Rep.,  553.  mcholls 
V.  Hughs^  2  Bailey's  Rep.,  109.  .^//en  v.  Dunn,  3  Shepley's  Rep.,  292. 
Karthous  v.  Ferrer  et  al.,  1  Peters*  S.  C,  i2«p-,  222.     L«  iJoy  v.  JoA7»on, 

2  Pe/cr*'  5.  C.  /2cp.,  198.  Bachelor  v.  /Joger*,  12  Pefc«'  5^.  C.  -Rep., 
217. 

St/Mrr  /a  qtuUiti  du  conirat  que  fed  fait  avec  unepersonne  qui  itait  en 
sociHe  de  commerce  avec  d'autrest  ilparoissoit  queVobjet  du  contrat  ne  concer* 
nait  pas  les  affaires  de  la,societe  ;  comme  si  ce  contrat  etait  un  marchi  pour 
des  outrages  d  fairs  a  un  maison  que  la  personne  possedait  hors  de  la  socUti  ; 
fuoiqu^  die  ait  sign^  d  ce  marchi,  et  compagnie,  cette  dette  ne  sera  pas 
pour  cela  riputie  une  dette  de  societi,  paraissant  par  ce  qui  en.faisait  Fobjet 
qu^elle  ne  coneeme  pas  les  affaires  de  la  sociiie. — Poihier  Contrat  de  la  HO' 
ciiU^  ch.  6,  no.  101. 

One  partner  is  bound  by  the  acts  of  his  co«partner  in  all  acts  referable 
to  the  partnership  trade ;  but  when  a  man  takes  a  security  from  one  part- 
ner in  the  name  of  *the  firm,  in  a  transaction  not  in  the  usual  course  of 
Aealin^,  he  takes  such  security  at  his  own  peril. — Ex  parte  ^gace,  2  Cox, 
JUp*,  312.  And  where  it  is  sought  to  charge  a  firm  with  the  payment  of 
a  note  endorsed  in  the  partnership  name  by  a  co-partner,  in  a  matter  not 
rekting  to  the  partnership  business,  on  the  ground  of  subsequent  assent, 
the  eridence  must  be  clear  and  satisfactory  ;  slight  and  inconclusive  cir^ 
4snmstances  will  not  be  sufficient — Wilson  y.  Williams,  14  Wendell,  146. 
Williams  y.  Walbridge,  3  Wendell^  414.  Joyce  v.  Williams,  14  Wendell, 
141.     Stall  V.  The  Catskill  Bank,  18  Wendell,  466. 

The  burthen  of  proof  lies  on  the  holder  to  show  that  the  several  mem- 
Wrs  of  the  firm  assented  to  a  note,  in  the  name  of  the  firm,  where  such 
note  is  taken  for  the  private  debt  of  one  of  the  partners. —  Williams  v.  Wal' 
bridge^  3  Wendell,  415. 

The  defence  is  admissible  under  the  general  issue. — Ibid. 

A  note  given  by  a  partneri  in  the  name  of  the  firm,  is  of  itself  pre« 
Mraiptiva  evidence  of  the  existence  of  a  partnership  debt ;  and  if  the  other 
furtners  seek  to  avoid  its  payment,  the  burthen  of  proof  lies  upon  them 
to  alioir  that  the  note  was  given  in  a  matter  not  relating  to  the  partner 
«bip  business,  and  that,  with  the  knowledge  of  the  ^tLjte,r^WUtaker  t* 
Brown,  16  Wendell,  505. 

Third  persons  are  not- bqund  to  inquiry  whether  the  partner  with 
wbcA  they  ^oatract  is  acting  on  the  pftrtnership  accounts,  or  for  his  indi- 
Tjdoal  advantage.  The  interest  of  the  partner  in  the  joint  stock  of  the 
mmeerii,  and  luk  consequent  aiilhority  to  use  the  partnership  name,  raises 
-a  pvemmption  that  the  contraot  was  made  foi;  joint  account }.  which  is  suf- 
ficient to  bind  the  firm,  unless  the  contrary  bo  shown,  and  that  the  person 
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witli  whom  the  parttrer  deals  had  notice  that  the  former  was  acting  on  hia 
separate  account. — Le  Roy  v.  Johnson^  2  Peters*  S.  C.  H^y.,  196.  United 
States  Bank  v.  Winship^  1  Peters^  S.  G.  Rep.^  529.  Rogers  v.  Bachelor^ 
12  Peters'  S.  C.  -Rep.  217. 

The  authority  of  each  partner  to  dispose  of  the  partnership  funds, 
strictly  and  rightfully  extends  only  to  the  business  and  transactions  of 
the  partnership  itself;  and  any  disposition  of  those  funds,  by  any  partner, 
beyond  such  purpose,  is  an  excess  of  his  authority  as  partner ;  and  a  mis- 
appropriation of  those  funds,  for  which  the  partner  is  answerable  to  the 
partnership.  Though  in  the  case  of  honhfide  purchasers,  without  notice, 
for  a  valuable  consideration,  the- partnership  may  be  bound  by  the  acts  of 
the  partner. 

Whatever  acts  are  done  by  any  partner,  in  regard  to  the  partnership 
property,  or  contracts,  beyoAd  the  scope  and  object  of  the  partnership, 
must,  in  general,  to  bind  the  partnership,  be  derived  from  some  farther 
authority,  express  or  implied,  conferred  upon  such  partner  beyond  that 
resulting  from  his  character  as  partner. 

The  funds  of  a  partnership  cannot  be  rightfally  applied  by  one  of  the 
partners  to  the  discharge  of  his  own  pre-existing  debts,  without  the  con- 
sent, express  or  implied,  of  the  other  partners  j  and  it  makes  no  difier- 
ence,  in  such  a  case,  that  the  separate  creditor  had  no  knowledge,  at  the 
time  of  the  fact,  of  the  fund  being  partnership  property. — Rogers  v.  ^«- 
ckelor  et  al.^  12  Peiers'  S.  C.  Rep.,  217. 

So  that  a  partnership  security  taken  for  the  del>t  of  one  of  tlie  part- 
ners without  evidence  of  the  assent  of  the  others,  is  void  at  law. — Weed 
V.  Richardson,  2  Dev.  Sr  BaiL,  535.  Cotton  v.  Evans,  1  Dev.  4*  Bait,  Eq.^ 
284.  Leckie  v.  Scoti  et  al.,  10  Lou.  Rep.,  416.  Denton  v.  The  Bank  of 
Vicksburg,  13  Lou.  R^.,  488.     Flourer  v.  WilliamSi  1  Lou.  R^.,  28. 

Go-partners  are  bound  by  the  contract  of  each  other  in  relation  to  all 
matters  incident  to  the  leading  objects  of  the  partnership,  and  whether 
the  subject  of  a  particular  contract  is  to  be  regarded  as  incident  to  the 
business  of  the  partnership,  must  be  determined  by  reference  to  the  com* 
mon  opinion  and  usage  of  those  roost  conversant  with  that  business. 

Thus,  where  one  member  of  a  co-partnership  in  the  business  of  tnma* 
porting  cotton,  by  boats,  from  the  upper  country  to  Charleston,  contracted 
to  sell,  as  well  as  to  carry,  and  to  bring  back  the  proceeds :  Heid^  that 
the  firm  was  )iaUe  upon  such  contract,  on  the  proof  that  it  was  the  usage 
among  the  boatmen  on  the  samtt  river^  to  undertake  die  sale  of  cotton 
when  requested  to  do  so,  as  an  incident  to  the  carriage,  and  as  a  meane 
of  i^rocAring  freight,  and  that  it  constituted  mo  objection  that  boatnran 
sometinies  refused  to  undertake  the  responsibility  of  selling  and  bringing^ 
back  the  proceeds. — Galloway  v.  Hughs,  1  Bailey,  553.  MHchoUs  r.  Hugks^ 
2  Bailey,  109. 

Money  admitted  by  lain  exeedtor  to  be  (n  the  hands  of  his  partner,  i» 
in  his  own  hands  for  the  purpose  of  being  ordered  to  be  brought  mto  court*. 
-Johnston  V.  Aston,  1  Sim.  it  ^tu.,  7^. 

If  A.  ttiA  B.,  as  parties,  enga|re  in  a  speeulation  with  &,  A«  ia  an 
swerable  to  C.  in  respect  to  the  dealing  of  B.  ia  the  j^int  speealaticni*^ 
Auti  V.  Goodrich^  4  Russ.^  480. 
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A  person  upon  receiving  a  considerationy  may  aaaent  to  fiuch  pn« 
▼ate  arrangements  of  the  firm  as  shall  deprive  him  of  the  benefit  of  his 
joint  contract. 

This  question  most  commonly  arises  in  eases  where,  on  the  retire* 
ment  of  one  or  more  partners,  the  others  undertake  to  receive  the  credits 
and  pay  the  dehts  of  the  firm.— J9o//<oa  v.  Puller^  1  Bom.  4*  PulL^  539. 
CoUim  V.  Martin,  1  Bos.  Sr  Pull.,  648.     Coll.  on  Pwrt.^  272. 

Where  a  merchant  transferred  in  his  ledger,  the  balance  of  his  ac- 
count against  a  firm,  to  the  private  account  of  one  of  the  partners,  without 
the  privity  of  any  of  them,  it  was  held  not  to  conclude  the  merchant ;  and 
his  recharging  the  firm  will  be  sufficient  to  hold  them. — Barker  v.  Blakt^ 
11  MatB.  Rep.,  16. 

An  assignment  of  property  was  made  by  a  firm  consisting  of  two  part- 
ners, for  the  benefit  of  their  creditors.  Subsequently  an  instrument  was 
drawn  dp,  containing  covenants,  on  the  part  of  the  creditors,  that  thev 
would  look  to  each  of  the  partners,  respectively,  for  only  a  moiety  of  such 
balance  as  should  remain  after  a  division  of  the  property  assigned,  and  on 
the  part  of  the  assignees  that  they  would  respectively  pay  a  moiety  of  such 
balance.  This  last  covenant  was  not  sigpned  by  the  assignees.  It  iiras 
held  that  this  did  not  produce  a  severance  of*  the  debts ;  for,  to  have  that 
effedtf*  the -ihstrumeDt -should  have  been  executed  by  the  partners.«-*I«s 
Page  V.  McCrea,  1  Wendell,  164. 

But  where  a  promissory  note  was  given  by  a  partnership,  and  the 
payee  afterwards  took  the  inaividual  note  of  one  of  the  partners  for  the 
amount,  and  gave  up  the  partnership  note ;  and  afterwards  got  back  the 
partnership  note  from  the  individual  partner,  on  re-delivering  him  his  note, 
and  brought  an  action  on  the  partnership  note ;  it  was  held  that  the  other 
partner  might  avail  himself  of  the  circumstances  as  a  bar  to  the  action.-^ 
Arnold  v.  Camp,  12  Johns.  Rep.,  409.  Waugh  v.  Cariger,  1  Yerger,  31. 
Spear  v.  Gillet,  1  Dev.  Eq.  Rep.,  466.  Horton  v.  CAt/cf,  4  Dev.  Rep,^  460. 
Weed  V.  Richardson,  2  Dev.  4*  Bait.,  535. 

It  has  been  said,  ante,  p.  398,  q.  1,  that  the  power  of  a  partner  to  bind 
the  firm  extends  to  all  simple  contracts  in  the  course  of  the  partnership 
business,  but  no  farther,  and  that  whoever  seeks  to  charg^  a  firm  upon  a 
contract  or  an  obligation  entered  into  by  an  individual  partner  in  the  part- 
nership name,  must  show  that  the  act  was  in  the  course  of  the  partnership 
business,  that  the  partner  had  a  special  authority  from  the  firm  to  enter 
into  it,  or  that  the  firm  subsequently  adopted  the  act  of  the  partner,  either 
expressly  or  by  such  acts  as  by  intendment  of  law  aAount  to  an  adoption ; 
aoch  as  after  a  knowledge  of  the  fact  receiving  the  benefit  which  resulted 
from  it,  by  entering  upon  the  execution  of  the  contract,  or  by  a  tacit  ac- 

Saiescence  supported  by  such  a  course  of  dealing  with  the  party  as  toin- 
uee  him  to  believe  that  the  partnership  had  assumed  the  obligation  er 
sanctioned  the  act  of  the  co-partner  by  reason  of  which  he  relied  upon  the 
credit  of  the  firm,  instead  of  pursuing  his  remedy  against  the  contracting 
partner.  The  decided  cases  upon  this  subject  are  all  gove^hed  by  speciiu 
circumstances,  and  abo'und  in  refined  distinctions,  a  detail  of  which  is  not 
vithin  the  limits  or  design  of  this  work.    In  the  preceding  questions  the 
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principal  cases  upon  this  point  hare  been  referred  to  i  the  facts  of  some 
of  the  leading  ones  will. here  be  digested. 

3.  What  is  the  general  rule  as  to  when  a  firm  can.  be  charged  with  a 
contract  separate  in  fact  ? 

The  general  rule  is  that  a  firm  cannot  be  charged  with  an  obligation 
separate  in  fact.  But  a  separate  creditor  frequently  obtains  from  his 
deotor,  biUs,  notes^  or  efiects  of  the  partnership,  as  a  security  for  his  sepa- 
rate debt.  The  question  then  is,  did  he  obtain  these  securities  frattdu' 
UtUly  or  bon&fije  7  If  he  obtained  them  fraudulently,  he  is  remitted  to  his 
several  contract,  and  cannot  recover  against  the  firm.  If,  on  the  other 
hand,  he  obtained  them  bona  fide^  a  new  contract  arises,  under  which  he 
can  sue  the  firm. — Coll.  on  Pari,^  279.  3  Ken^s  Com,^  41.  Chazoumu 
▼.  Edwards^  3  Pick,  Rep,^  4.  United  States  Bank  v.  BinTuy  et  al.^  5  Mar 
son^  176.  United  Stales  Bank  v.  Winship  et  al.^  5  Peters^  S.  C.  Rep.^  529. 
Le  Roy  v.  JoAnsoa,  2  Peters'  S.  C  JRep.,  186.  Karihaus  v.  Ferrer  et  al.^  I 
Peteri  S.  C.  Rep.^  228.  Rogers  et  at.  v.  Bachelor^  12  PeUra'  S.  C.  Rep.^ 
221.  Denniston  v.  Debuys^  6  JV*.  S.  Mart.  Lou.  Rep.^  50. .  Flower  v.  Wilr 
liafAs^  1  Lou.  Rep.j  28.  Reynolds  v.  Swain  tt  a/.,  13  Lou*  JRcp.,  197. 
Forstall  if  Co.  v.  Blanchard  et  al.^  12  Lou.  Rep.y  1.  Leckie  v.  Scott^  10 
Lou.  Rep.,  416.  Denton  v.  The  Bank  of  Vicksburg^  13  Lou.  Rep^  488. 
Lucas  V.  The  Bank  ofDarien,  2  Steward^  280.  Cotton  v.  Evans^  1  Dev.  4r 
Batt.,  284.  Weed  v.  Richardson^  2  Dev.  Sr  Batt.  Rep.,  535.  Willis  v. 
Hill,  2  Dev.  Sc  Batt.  Rep,,  231.  Flemming  v.  Dunbar^  2  HilPs  Rep.,  532, 
Boydr.  Plumb,!  Wendell,  309.  Whitaker  v.  Brown,  11  Wendell,  75. 
S.  C.  16  Wendell,  505.  S^oK  v.  The  Catskill  Bank,  18  Wendell,  466. 
Joyce  Y.  Williams,  14  Wendell,  141.  Williams  v.  Hra/6rt(^e,3  Wendell^ 
415.  Wells  £^  Spring  Y.  Evans,  ^  Wendell,  251,  2%om  v.  5rouA,  21 
Wendell,  365. '  Dickenson  v.  Valpy,  1  L/oy^i  4r  Welsby,  6.  £^x  parte  £o- 
^nt^,  8  Fe«.,  544.  Franklin  v.  McCusty,  1  Knapp,  274.  £x  j^oite 
JKrfte,  ^ttcfc,  511.     Wintle  v.  Crowther,  1  Cromp.  4r  Jen?.,  316. 

M.  lent  to  Sturrock  &  Small  JC500  on, their  joint  acceptance.  Star- 
rock  having  become  bankrupt,  M.  received  a  dividend  out  of  his  estate^ 
which  reduced  the  debt  to  JC86.  For  this  sum  Small  granted  to  M.  an 
acceptance  subscribed  by  the  firm  of  J.  Ivory  &  Co.,  of  which  firiB 
Small  was  a  partner. 

The  firm  of  Ivory  &  Co.  having  become  bankrupt,  with  the  excep- 
.  tlon  of  D.,  one  of  the  partners,  D.  was  sued  by  M.    But  it  was  held  that 
the  suit  was  not  maintainable,  it  being  considered  that  the  acceptance 
was  not  given  bon&fide. — Coll.  on  Paft.,  280. 

In  Hope  V. ,  Cust,  1  East,  53,  a  partner  had  given  a  guaranty  of  the 
firm  as  a  security  for  his  separate  dcfbt.  Lord  Mansfield  directed  the  jury 
to  inquire,  first,  whether  there  was  not  positive  fraud ;  or  secondly,  whether 
there  was  not  ^ross  negligence,  amounting  to  fraud,  on  .the  part  of  the 
creditor  i  and  m. either  case  to  find  a  verdict  against  him. 

The  principal  features  in  Ex  parte  Goulding,  2  6lyn  4*  /am*,  1 18, 
were  as  follows :  O'Neal  dc  Martin  were  partners,  by  the  style  of  O'Neal 
4*  Co.    Goulding  entered  into  a  charter  party  with  O'Neal  to  transport 
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•ome  lamber,  this  was  not  in  any  manner  coniiected  with  the  partnenihip 
trade.  Ooulding  transported  the  lumber  and  reoeired  a  bill  of  exchange 
in  part  payment,  drawn  by  the  agent  of  O'Neal  on  O'Neal  &Co.,  pavable 
to  the  order  of  the  drawer  and  endorsed  by  him.  On  the  day  Gouiding 
receired  the  bill  he  took  it  to  the  country  house  of  O'Neal  ic  Co.,  for  accept- 
ance ;  some  hours  afterwards  he  called  and  received  the  bill  accepted  in  the 
name  of  the  firm.    The  acceptance  was  in  the  handwriting  of  O'Neal. 

Per  Lard  Lyndhurst: — ^The  question  is,  whether  under  the  circum- 
stances of  this  case,  the  petitioner  can  prove  under  the  commission  against 
the  bankrupts'  estate.  No  principle  can  be  more  clear  than  that  where  a 
partner  enters  into  a  contract  on  a  several  account,  the  partner  cannot 
pledge  the  funds  of  the  partnership,  or  give  the  partnership  acceptances 
in  discharge  of  the  contract,  so  as  to  bind  the  firm.  In  this  case  Gouid- 
ing knew  it  was  a  several  contract ;  when,  therefore,  he  took  a  bill  drawn 
by  O'Neal  on  O'Neal  6c  Co.,  in  discharge  of  the  contract,  he  knew  that 
O'Neal  was  not  liable  on  his  own  res'ponsibility.  The  only  doubt  I  have 
bad  arises  from  the  circumstance,  that  the  bill  was  afterwards  accepted 
by  the  firm,  that  being  in  the  usual  course  of  business  left  for  acceptance, 
and,  after  some  time,  being  received,  accepted  in  the  name  of  O'Neal  fc 
Co.,  from  the  clerk. 

But  upon  further  consideration  I  think  that  will  not  alter  the  case. 
When  it  is  said  that  it  was  not  known  to  Gouldinff  until  he  saw  the  ac- 
ceptance, that  the  bill  had  been  accepted  by  O'Neal ;  that  will  make  no 
difference,  and  will  not  conclude  Martin,  who  was  no  party  to  the  contract, 
and  was  not  bound.  If  the  fact  of  Martin's  ignorance  was  known  to  Gouid- 
ing, he  can  have  no  claim  against  the  joint  estate.  The  responsibility  of 
ascertaining  that  fact  rested  on  Gouiding.  Under  these  circumstances  I 
think  the  estate  of  the  bankrupt  is  not  lH>nnd — ^petition  dismissed. 

In  the  case  of  Green  v.  Deacon^  2  Starkie^  347.  A.  advanced  to  B. 
J&500  to  enable  him  to  enter  into  partnership  with  C.  Bf  repaid  a  part 
of  the  sum  advanced,  but  being  pressed  to  repay  tKe  remainder,  he  drew  a 
bill  in  the  partnership  name,  payable  to  A.  and  endorsed  it  to  A.  without 
informing  him  that  it  was  done  without  the  concurrence  of  his  partner,  C. 
In  an  action  on  the  bill  by  A.  against  B.  &  C,  B.  having  pleaded  his 
bankruptcy,  C.  insisted  that  he  was  not  bound  by  this  transaction  between 
A.  k>  B.,  which  he  alleged  to  be  a  fraud.  Lord  Ellenborough  was  of  that 
opinion  and  nonsuited  the  plaintiff,  S.  S. — Jcnes  ▼.  Yaies^  9  Banu]  4r 
Creiw.^  532.  Heaih  v.  Sanson^  2  Bam.  4*  Jidolphy  291.  Chazournes  v. 
Bdwardsy  3  Piek.^  5.  Fla^  v.  Epham^  10  Pick.^  147.  Stearna  v.  Bam' 
Aasi,  4  Grtenlfi  Rep.^  84.  FosUr  v.  Andrews,  2  Penn.  Rep,y  160.  Smiik 
▼.  Ltuker,  5  Cotc^n,  688.  Bristol  v.  Sprague,  8  Wendelly  423.  Joyce  v. 
WUliam8,  14  WeAdeU,  141.  Stall  y.The  CatskiU  Bank,  18  Wendell^ 
466.  Cotton  v.  Etana^  I  Dm>,  4*  Bau.  Eq*  Rep.^  284,  where  it  is  said : 
If  a  separate  creditor  take  from  his  debtor  a  partnership  security  for  his 
debt,  that  fact  alone  is  evidence  of  fraud*  and  vi^ates  the  security;  so 
Wetd  V.  Riehardwn,  2  Dev.  if  Bau.  Rep.,  535.  Poindexter  ▼.  Waddy,  6 
Munf.  Rep.,  418«    Lukie  v.  Scoa  ei  al.,  10  Dou.  Rep.,  416. 

The  recent  American  cases  generally  hold  that  if  a  partner^  on  be- 
ing iisformed  that  a  partnership  note  is  so  giveui  does  not  dissent  orgtre 
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notice  to  the  payee  that  he  will  not  be  liable,  he  will  be  bound. — Foster  t« 
Andrews^  2  Penn.  Rep.^  160.  McLanahan  v.  Ellery^  3  Masotiy  269.  Flagg 
T.  Upham,  10  Pick.  Rip.^  147.  United  StiUes  Bank  v.  Winthip  ei  aL,  5 
Peters'  S.  C.  Rep.,  529.  Rogers  v.  Sons  *  Bachelor,  12  Peler*'  5.  C. 
J^iep.,  2-21.  X«  i2oy  v.  Johnston^  2  P^rera'  fif.  C.  /Ze;?.,  186.  ^e//t  v« 
Spring  Sr  Evans,  20  FTeniie//,  251.  Si.  John  v.  Holmes^  20  Wendell,  609. 
7 Aor»  v.  .SmifA,  21  Wendell,  365.  ;S/a//  f.  TAe  Co^f/ct//  ^an/:,  18  FFm* 
dell,  466. 

Taking  the  property  of  the  firm,  upon  a  purchase  from  one  of  the 
partners,  to  satisfy  his  private  debt,  may  render  the  party  liable  to  the 
firm  for  goods  sold  and  deliyered. — Dobb  v.  Halsey,  16  Johnson's  Rep*,  34* 
Yale  ▼.  Yde,  13  Conn.  Rep.,  185.  Winter  y.  Richards,  10  Conn.  Rtp.,  37. 
Castle  V.  Reynolds,  10  Watts,  51.  ^ 

It  has  been  held,  that  if  one  partner  gives  a  partnership  acceptance 
in  discharge  of  his  separate  debt,  and  the  amount  of  the  bill  is  greater  than 
that  of  the  debt,  the  difierence  may  be  recovered  by  the  separate  creditor 
in  an  action  against  the  firm  on  the  bill ;  the  fraud  of  the  creditor  in  tak-" 
ing  the  bill  not  vitiating  the  whole  transaction. . 

The  facts  were  these :  Crowther,  one  of  the  partners,  owed  the  plain 
tifils  £80,  for  which  they  drew  upon  him,  in  his  individual  character,  two- 
bills,  which  he  accepted.    One  was  dishonored  on  the  day  on  which  the 
second  became  due. 

Crowther  took  a  bill  for  jB130,  which  was  accepted  in  the  name  of 
Crowther  Sc  Co.,  to  the  plaintiffs ;  the  two  separate  bills  of  Crowther  were 
given  up  to  him  in  exchange  for  the  bill  of  £130.  At  the  time  of  this 
transaction,  though  not  before,  there  was  a  strong  presumptive  evidence 
that  the  plaintiffs  knew  of  the  partnership  of  Crowther  ic  Co.  There 
was  also  a  bill  for  £45  lOs.  in  the  case,  and  no  fraud  as  to  that  proved. 

There  were  two  trials.  On  the  first  the  jury  found  for  the  defend* 
ants,  which  verdict  was  set  aside ;  at  the  second  trial  the  jury  found  for 
the  plaintiffs  on  both  bills  ^  but  the  plaintiffs  consented  to  reduce  the  ver* 
diet  by  deducting  the  soms  for  which  Crowther's  separate  acceptances 
had  been  given  ;  a  circumstance  amounting  to  a  clear  admission  of  the 
fraud.     I'he  court  held  the  plaintiffs  entitled  to  the  residue. 

Bailey,  Baron. — As  these  sums  are  giveft  up,  is  there  any  fair  ground 
upon  which  we  can  consider  the  verdict  wrong  as  to  the  residue  1 

As  there  is  no  evidence  applicable  to  the  bill  for  j&45  lOt.,  and 
there  is  nothing  to  impeach  the  transaction  upon  the  hill  for  £130,  except 
this,  that  part  of  the  produce  was  applied  to  Crowther's  private  debt,  and 
that,  pro  tanio,  there  was  fr^ud  on  the  partnership.  But  does  it  follow 
the  fraud  went  bevond  those  two  sums  1  and,  because  there  was  a  partial 
fraud  upon  one  bill,  does  it  follow  there  was  a  fraud  upon  the  other  7.  I 
do  not  say  that  the  jury  might  not  have  drawn  such  an  inference,  but  can  I 
say  they  ought ;  one  jury  did  draw  such  an  infevence  ;  the  court  thought 
they  went  too  far  in  doing  so  and  it  seems  to  me  that  the  court  was  right. 
— Wintle  V.  Crowther,  1  Cromp.  if  Jerv.,  316. 

In  Ex  parte  Bobonus,  8  Ves^,  540,  Rogers  was  in  partnership  with 
Blake  and  Pumell  as  insurance  brokers,  and  also  in  busmess  on  his  owv 
account,  as  merchant.  A  commission  of  bankruptcy  issued  against  the 
firm  of  BogerSi  Blake  &  PurnelU  A.  k  Co.  proved  a  large. sum  as  a  jomt 


^bt  against  their  estate,    fhe  debt  eonaisted,  in  a  great  measure,  of  snmt 
advanced  by  them  to  Rogers,  on  partnership  bills  and  notes. 

A  petition  was  then  presented  by  the  joint  creditors,  praying  that  the 
proof  might  be  expunged,  on  the  ground  that  ail  the  said  bills  or  notes 
were  drawn  by  Rogers,  without  the  privity  of  Pumeli,  that  they  were  all 
made  at  the  same  time  though  at  different  dates,  and  for  a  very  large  sum 
advanced  in  a  vety  short  space  of  time,  and  while  Rogers  was  greatly  em« 
barrassed,  and  that  no  part  of  the  consideration  came  to  the  hands  of  Pur- 
aell,  or  was^applied  to  the  use  of  the  partnership,  but  that  it  came  ex- 
clusively to  Rogers.  Per  Lard  Eldon — This  petition  is  presented  upon  a 
pnocipte  which  is  very  difficult  to  maintain ;  that  if  a  partner,  for  his  own 
accommodation,  pledges  the  partnership,  as  the  money  to  the  account  of 
ike  Biustle  partner  only,  the  partnership  is  not  bound.  I  cannot  accede  to 
tbat.  I  agree,  if  it  is  manifest  to  the  persons  advancing  the  money  that  it 
is  upon  separate  account,  and  so  that  it  is  against  good  ^ith  that  he  should 
pledge  the  partnership,  then  they  should  show  tnat  he  had  authority  to 
bind  the  firm.  But,  if  it  is  in  the  ordinary  course  of  commercial  transac* 
tioof,  as  upon  discount,  it  would  be  monstrous  to  hold  that  a  man  borrowing 
money  upon  a  bill  of  exchange,  pledging  the  partnership  without  any 
knowledge  in  the  bankers  that  it  is  a  separate  transaction,  merely  because 
tbat  all  the  money  is  carried  into  the  books  of  the  individual,  therefore  the 
partnership  shall  not  be  bound.     No  case  has  gone  that  length. 

The  question  of  fact,  whether  this  was  fair  matter  of  discount,  or  be- 
ing an  antecedent,  separate  debt  of  Rogers,  the  discount  was  obtained 
merely  for  the  purpose  of  paying  that  debt  by  the  application  of  partner* 
ship  funds,  which  question  is  brought  forward  by  the  affidavits  though  not 
by  petition,  must  lead  to  further  examination  ;  if  the  partners  are  privy  and 
Silent,  permitting  to  go  on  dealing  in  this  way  without  giving  notice,  the 
question  will  be  whether  subsequent  approbation  is  not  for  this  purpose 
equivalent  to  previous  consent.  Purnell  must  therefore  explain  himself 
upon  this  ;  for  if  he  admits  all  these  circumstances  to  have  been  in  his 
Imowledge,  it  will  be  difficult  to  say  that  he  is  entitled  to  the  benefit  of  the*' 
principle  which  is  established  for  the  safety  of  partners.  The  petition  was* 
dismissed.  \^  f 

The  doctrine  of  implied  assent  of  the  firm  to  the  act  of  a  partner  4ry ' 
which  he  devotes  the  partnership  funds  or  credit  to  his  private  use,  pro- 
ceeds upon  the  ground,  that,  in  many  cases  of  partnership  and  different  pri* 
Tate  concerns,  it  is  frequently  necessary,  for  the  salvation  of  the  partner- 
ship, that  the  private  demand  of  one  partner  should  be  satisfied  at  the 
moment ;  for  the  ruin  of  one  partner  would  spread  to  the  others,  who 
would  rather  let  him  liberate  himself  by  dealing  with  the  firm.  The  na- 
ture of  the  subsequent  transactions  must  therefore  be  looked  to,  as  well  aa 
that  at  the  time. — Ex  parte  Bub<mU8,S  Fe9.,'540.  ColL  on  Part^  291. 
3  Kent 8  Com.y  41.  Le  Ray  v.  Jaknscn^  2  Peters*  S.  C.  Rep.^  186.  Gaw.  an 
Part^  32,  55,  70,  189.  Rogers  Sr  Son  t.  Bachelor,  12  Petered  S.  C.Rep,, 
221.  Mechanics'  Bank  V.  Winship,  5  Pick.,  11.  United  States  Bank  v. 
Winship,  5  Peters'  S.  C.  Rep.,  229. 

As  the  firm  by  assenting  to  a  note  or  bill  in  the  name  of  the  firm,  fof 
the  separate  debt  of  one  partner,  become  liable,  eo  conversely  a  debtor  to^ 
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the  firm  may  become  liable  to  pay  the  debt  separately  to  one  of  the  mem 
hers,  by  the  request  of  the  others.  On  the  dissolution  of  a  partnership,, 
the  firm  requested  one  of  their  debtors  to  hold  the  amount  due  from  him 
at  the  disposal  of  one  of  the  members  of  the  firm,  and  requested  him  to- 
pay  it  accordingly,  to  which  the  debtor  assented.  It  was  held  that  the- 
partner  had  a  right  to  assign  such  demand  as  security  for  his  priyate  debt ;. 
and  that  in  equity  the  assignee  might  maintain  a  suit  for  it  against  the- 
debtor. — McLanahan  y.  Eilery^  3  Masan^  269. 

K.  and  S.  having  entered  into  a  written  engagement  to  employ  plain* 
tiffin  their  trade  for  seven  years :  Held,  that  plaintiff  conld  not  sue  D^ 
a.  dormant  partner  with  K.  and  S.,  but  no  party  to  the  agreement. — Beck* 
A«si  v.  Knight  Sc  Drake,  4  Bingh.  JV.  Cos.,  243. 

In  implied  contracts,  where  the  benefit  is  equal  and  the  liability  not 
limited,  a  dormant  partner  may  be  included ;  but  there  is  no  authority  which 
extends  the  principle  to  express  contracts. 


OP   THE  TIME  OF  THE  COMMENCEMENT  AND  DURATION 

OP  THE  LIABILITY  OF  PARTNERS. 

1.  What  is  the  general  rule  as  to  when  partnership  liabilities  com* 
mence  t 

The  time  of  the  commencement  of  a  general  partnership  is  usnaHy 
fixed  by  the  partnership  deed.  But  where  no  time  is  mentioned,  the  part*- 
nership  liabilities  commence  from  the  date  of  the  deed. — Williams  t^ 
Jones,  5  Bum.  4r  Cresw.,  lOB. 

In  adventures,  the  liabilities  must,  of  course,  commence  from  the 
time  fixed  by  the  contract,  unless  before  that  time  the  partners  have  held 
themselves  out  to  the  world  as  partners. 

However,  it  commonly  happens,  from  the  tenor  of  the  agreement, 
that  the  partnership  liabilities,  in  particular  adventures,  are  deemed  to- 
oommence  from  the  time  when  the  mods  are  ordered*  But  to  arrive  at 
this  conclusion,  we  must  be  satisfied  that  the  person  ordering  the  good» 
was,  at  the  time  of  such  order,  the  agent  of  all  the  adventurers.*— Co//.  09^ 
Part.,  294.  Saville  v.  Rolnnsan,  4  Dum.  Sr  East.,  720.  Govihwaitt  t^ 
Duckux^h,  12  East,  421. 

Where  three  persons  engaged  in  a' joint  speculation  for  the  purchase 
and  importation  of  com,  but  no  partnership  fund  was  raised  for  the  specu- 
lation, and  the  parties  met  the  expense  in'  thirds,  and  two  only  of  the 
three  had  the  management  of  the  speculation,  one  of  these  two  being  ther* 
consignee  and  the  other  the  salesman  of  the  com,  it  was  said  that  they 
were  all  liable  upon  a  claim  by  the  seller  of  the  com.  Smith  v.  Craver^^.' 
I  Cramp.  4*  Jerv.,  !M)0. 

Where  A  .and  others  agreed  to  become  partners  in  the  purchase  of 
nfteen  shares  of  a  copper  adventure,  and  in  pursuance  of  the  agreement^ 
A*  alone,  and  in  his  own  name,  contracted  for  the  purchase  of  the  shares,, 
and  paid  a  deposit  to  which  the  others  contributed  ;  it  was  held  that  the- 
others  as  well  as  A.  were  bound  by  this  contract,  and  that|Upon  an  action- 
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and  verdict  agaitist  A.  for  tho  non-performanee  of  it;  fhe  others  were 
bound  to  contribute  their  proportion  of  the  damagpe  and  ^osts. — Brown  t. 
GibbonSy  5  Bro,  Pari.  Cas.y  491.  Post  v.  Kiinbtrlify  9.  Johns,  Rep.y  489. 
Sylvester  v.  Smith,  9  Mass.  Rep.,  119.  Mitchell  t.  Rawlstone  ttal.y  ^HalPa 
Rep.y  351. 

Where  an  agreement  was  entered  into  to  form  a  joint  stock  company 
for  the  purchase  of  a  steam  brig,  the  terms  of  which  were,  that  the  stock 
should  consist  of  $25,000,  to  be  divided  into  one  hundred  shares,  one 
fourth  of  the  subscription  stock  to  be  paid  on  delivery  of  the  bill  of  sale 
of  the  vessel,  and  the  residue  by  instalments,  and  a  payment  was  made  to 
the  owners  of  the  vessel,  by  one  of  the  subscribers,  of  ten  per  cent,  upon 
the  amount  of  his  subscription  ]  the  vessel  was  subsequently  destroyed  by 
fire,  previous  to  the  delivery  of  her  or  the  execution  of  a  Inll  of  sale,  it 
was  held  that  the  vessel  was  at  the  risk  of  the  owners  until  the  bill  of  ntXt 
was  executed  j  that  until  then,  or  an  actual  delivery  of  the  vessel,  there 
was  no  subject  in  which  the  subscribers  had  a  joint  property  or  interest, 
and  consequently  there  was  no  partnership  in  the  caae— and  the  consi* 
deration  upon  which  the  ten  per  cent,  was  paid  having  failed,  the  patty 
was  entitled  to  recover  it  back. — Murray  v.  Richards^  1  Wtadelly  58. 

2.  What  is  the  rule  as  to  liabilities  of  an  incoming  partner  for  the  pre- 
vious  debts  of  the  firm  1 

The  general  rule  is,  that  an  incoming  partner  is  not  liable  for  debts 
contracted  by  the  firm  previous  to  his  joining  it.-*-SAsrt]f  v.  Wilkes^  I 
Eiut  Rep.j  48.     Wait  v.  Tomlinson^  2  Vtrm.  i^ep.,  101. 

To  render  persons  jointly  liable  as  partners,  they  must  have  a  joint 
interest  contemporary  with  the  formation  of  the  contTBcU^^Kent^s  Com.y  36) 
Young  V.  UuTUer^  4  TaunL,  Rep.^  582.  Poindexter  v.  Waddy^  6  Muff* 
Rep,y  418.  Murray  v.  Richards^  I  Wendelly  58.  CtOi  v*  Howard^  3  £frar« 
kity  5. 

Peculiar  circumstances  may  jproduce  exceptions  to  the  general  rule  | 
and  it  has  been  held  that  payment  of  old  debts,  length  of  titanding  in  the 
firm,  knowledge  of  the  state  of  the  books,  aeeompanied  with  benefit  de^* 
rived  from  contracts  on  which  they  are  founded,  will  be  evidence  from 
which  a  jury  may  infer  the  assent  of  the  incoming  partner^ — Ex  parte 
Jackwn,  1   Ve8.y  131.    Ex  parte  Peel,  6  Fes.,  602. 

If,  after  the  accession  of  a  partner,  a  bill  be  accepted  by  the  new  firm 
in  respect  of  a  contract  made  by  the  old  firm,  that  it  a  raiifieation  of  the 
contract  by  the  new  firm,  and  every  member  of  the  new  firm,  whether^ 
dormant  or  ostensible,  will  be  bound ;  for  the  party  who  accepts  the  bill^ 
professes  to  act  as  the  agent  of  all  the  partners,  both  dormant  and  osten- 
sible.—L/oy<^  V.  J!s^y,2  Car.  Sf  Payne,  198.    2  Bam.  it  Adolph,  23. 

T.,  proprietor  of  the  L.  and  G.  mail,  agreed  to  convey  watch  cases^ 
for  W.,  the  assay  master  at  C.  at  the  ordinary  charge  for  parcels. 

Upon  the  loss  of  some  of  the  cases,  an  action  of  assumpsit  was' 
bfTought  against  T.  and  her  partner  S.  It  appeared  that  &  did  not  become 
a  partner  until  after  the  agreement,  and  after  the  last  annual  settlement 
of  accounts  between  T.  and  W. 

The«  Court  of  King's  Bench  held  that  the  contract  waa  binding  on  aU 
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who  were  partatrs  at  the  time,  and  all  who  might  afterwards  become  eo, 
until  some  notice  of  as  intention  to  rescind  the  contract  was  given  to  W. 
'^Walker  v.  Hthhy,  5  Barn,  f  Crem.,  584.    8  Dowl.  4*  RyL,  289. 

In  adventures  the  incoming  partner  is  not  liable  for  the  price  of  the 
goods. — Youngt  t.  Hunter^  4  Taunt.  .Rep.y  582. 

But  where  goods  or  money  are  supplied  separately  to  one  of  several 
adventurers  before  the  partnership  is  consummate,  and  they  all  draw  a  bil) 
or  give  an  acceptance  for  the  value  of  the  supply,  the  originally  separate 
contract  becomes  joint  under  the  security,  and  they  who  are  parties  to  the 
security  become  jointly  liable. — Greemdale  v.  Dower^  7  Bam.  4*  Cresw^^ 
634.     1  Mann.  Sf  Ryl.^  640. 

« 

3.  What  is  the  rule  as  to  the  liability  of  infant  partners,  upon  coming 
of  age  1 

An  infant  partner,  coming  of  age  and  not  disaffirming  the  partnership, 
is  considered  in  the  light  of  an  incoming  partner  so  far  as  regards  the  fu- 
ture contracts  of  the  firm.  To  avoid  these  he  must,  as  soon  as  he  comee 
of  age,  give  notice  of  disaffirmance  to  the  creditors  of  the  firm. 

Bennion,  an  infant,  held  himself  out  to  the  world  as  a  partner  with 
one  Goode,  particularly  by  joining  with  the  latter  in  ordering  goods  of  H. 
on  the  credit  of  Goode  ^  Bennion,  jointly.  After  this  purchase  it  did  not 
appear  that  Bennion  intended  to  continue  a  regular  partnership  with  Goode, 
nor  that  he  interfered  with  Goode's  general  business.  Afterwards,  and 
after  Bennion  came  of  age,  Goode  ordered  more  goods  of  H.  and  accept- 
ed a  bill  for  such  goods  in  the  joint  names  of  himself  and  Bennion.  Ko 
steps  had  been  taken  to  apprise  H.  that  he  had  ceased  to  be  a  partner  with 
Goode.  In  an  action  brought  by  H.  against  Goode  &  Bennion,  to  recover 
the  amount  of  thi9  bill,  it  was  held  that  Bennion  was  liable. — Good»  v. 
Harrison  J  5  Bwnn.  ^  AU.^  150.  Holmes  v«  Bloog^  1  Moore^  466.  8 
Taunt,  y  35. 

4.  What  is  the  rule  as  to  the  liability  of  a  party  who  buya  out  a  share 
of  a  partner  and  takes  his  place  in  the  concern  1 

The  rule  is,  that  a  party  taking  the  share  of  a  partner  in  a  concern, 
is  liable  for  all  the  obligations  that  partner  is  under  to  the  concern.^- 
Conat'V.  Ham^y  Titrner  ^  Rusa.^  521. 

Where  a  new  partner  comes  into  a  firm  by  thepnrchase  of  a  retiring 
partner^s  interest,  agreeing  at  the  same  time  to  indemnify  him  against  debts 
of  the  partnership,  the  presumption  must  be  that  he  had  sufficient  know- 
ledge of  the  state  of  the  partnership  affairs ;  and  if  his  Tendor  was  debtor  to 
the  firm,  at  the  time  of  the  sale,  the  purchaser  must  be  presumed  to  have 
known  it,  and  cannot  be  viewed  as  a  purchaser  without  notice  of  the  liea 
upon  the  share  purchased,  and  if  he  had  no  actual  notice,  a  lien  of  another 
partner  upon  the  share  sold,  would  not  be  affected  unless  he  participated 
in  some  deception  practised  in  the  sale ;  consequently,  where  a  partner 
sold  out  while  his  partner  had  a  lien  upon  the  partnership  stock,  and  there* 
fore  upon  the  share  sold,  for  extra  advances,  and  the  vendor  took  a  mort- 
gage upon  it  for  the  purchase  mone}',  the  lien  is  elder  and  better  in  equity 
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thuk  the  mortgage,  and  the  aam  aeeured  by  the  Ken  mast  be  |mid  out  of 
the  partnership  effects  before  any  portion  of  them  i;i  applied  to  the  mort- 
gage debt. — Contoeil  v.  Sandige^sAdmr.^  8  Dana^  279.  Leeds  V.  Holmu^ 
6  JV.  S.  Mart.  Lou,  Rep.^  656.  Hagan  ei  al.  v.  Scoit^  10  Lou.  Rep,^  348| 
Cooke  T.  Collingridge^  Jacobus  Rep.^  607. 

5.  What  is  the  rule  as  to  the  liabilities  of  a  retiring  partner  % 

When  an  ostensible  partner  retires  from  a  firm  he  must  give  notice  of 
his  retirement ;  otherwise  he  will  be  liable  to  the  creditors  of  the  continu- 
ing firm  for  contracts  entered  into  by  them,  subsequently  to  his  retire- 
inent. — Parkin  r.  Carruthers^  3  Eap.  Kep,^  2^.  Stables  t.  £/y,  1  Car,  4r 
Payne,  614^ 

Where  a  partner  in  a  firm,  by  general  consent,  transfers  his  interest 
to  a  stranger,  who  takes  the  place  of  the  vendor  in  the  firm,  the  effect  is 
to  dissolve  partnership,  and  rescind  the  partnership  contraet,.so  far  as  the 
retiring  partner  is  concerned. — Conwell  v.  Sandige^  5  Dana^  231.  Jeffreys 
w.  Sniiky  3  Russell,  158.  Booth  v.  Parks^  1  Afolloy,  465.  Kershaw  r. 
Mathews,  2  Russdfs  Rep,^  62.  Liitlewood  v.  Caldwell^  11  Price  Exek. 
,    %».,  97. 

€•  What  is  the  effeet  of  notice  of  retirement  1 

The  effect  of  a  propernotice  of  a  partner's  retirement,  is  to  exonerate 
him  from  liability  for  the  future,  though  not  for  the  past. — Wood  v.  Brad- 
dick,  4  Taunt.,  104.  Jlult  v.  Goodrich,  4  Russell,  430.  Lucas  v.  The  Bank 
ofDarien,  2  Stewart,  280.  Alcock  v.  Maylor,  Tamlyn,  506.  Brisban  v. 
Moyd,  4  Paige,  17.  Conweil  v.  Sandige,  8  Dana,  278.  Martin  v.  Walton 
if  Co,y  1  McCord^s  Rep,,  16.  Bacca  v.  Ramoz  et  al.,  10  Lou.  Rep.,  420* 
Mitt  4r  Co.  V.  Douming  et  at.,  6  Lou.  Rep.,  683.  Bernard  v.  Torrence,  5 
Gill  4-  Johnson,  3S3. 

A  person  who  was  a  member  of  a  partnership'  at  the  time  the  con- 
BJgnor's  goods  were  spld,  is  }iable  to  him,  .although  he  had  retired  before 
the  goods  came  into  the  possession  of  the  firm. — McDonald  v.  Millaudo% 
.  5  Lou.  Rep.,  409.        .  - 

7.  What  is  the  ru)e  as  to  a  retiring  dormant  partner  1 

As  a  general  rule  a  dormant  partner  is  only  chargeable  to  third  pei^ 
sons,  in  respect  to  contracts  entered  inia^  by  the  firm  during  the  time  he 
is  actually  a  partner,  and  is  receiving  the  emoluments  ancL  profits  of  the 
business,  for  third  persons  have  never  trusted  to  his'  credit. — Evans  r. 
Drummond,  4  Esp.  Rep.,  39. 

A  dormant  partner  may  retire  without  giving  public  notice  of  the 
dissolution,  and  he  is  liable  only  for  the  debts  contracted  during  the  time 
he  was  actually  a  partner. — 3  Rentes  Com.,  68.  Thompson  v.  Percivai,  8 
Seville  Sr  Manning,  167.  Carter  v.  Whalley,  1  Bum.  if  Adolph.,  11.  1 
Lloyd  if  Welsby,  297.  Armstrong  v.  Hussey,  12  Strgt.  if  Rawle,  315; 
McDonald  v.  Millaudon^  5  Lou.  Rep.^  409.  Stevenson  v.  Shields,  7  Lo9, 
Rep.y  435. 

^  But  where  the  partnership  of  a  dcrmant  partner  is  known  to  one  paf« 
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tiealtr  creditor,  he  will  be  liable  to  that  ereditor,  trntil  he  has  notice  of  the 
partner^s  retirement. — Evans  v.  Drummond^  4  Esp.  Rep.y  89.  RobtTison 
V.  Wtlkinsoriy  3  Price  Exch.  Rep^  538.  Wintle  v.*Crowthery  1  Cromp.  ^ 
Jerv.,  316.  Vere  v.  Mhley^  10  i^arn.  4-  Crtsi/Kj  288.  Ex  parte  Cellar^  1 
i2o*«  /?awA-  Ca#.,  297. 

A  retiring  partner  may  be  discharged  from  the.  debts  of  the  partoer- 
shiT"  by  the  acceptance  by  the  creditor  of  new  notes  of  the  other  partners, 
as  renewals  of  the  notes  first  giyen,  proTided  the  creditor  agreed  to  dis- 
charge him  by  the  acceptance  of  snch  new  notes ;  but  no  agreement  will 
be  inferred  where  the  creditor  had  no  notice  of  the  change  in  the  firm.-**- 
Bernard  r.  Torrenee^  5  GilL  4*  Johns^  383.  Contoell  v.  Sandige^  5  Daiia^ 
213.  Hart  v.  Mexandtr,  7  Car.  4-  Payne,  746,  S.  C.  2  Me€t  4*  Wdsby^ 
495.  Ex  parte  Gould,  2  Moni,  4*  ^yrton,  48.  Ex  partt  Jlppltky,  2  Dea- 
con, 482. 

If  one  partner  withdraw  himself  from  the  firm,  he  continpes  liable  fat 
the  non-performance  4>f  an  executory  contract  previously  entered  into  by 
the  partnership,  in  the  same  form  of  action,  as  well  as  to  the  same  extent 
as  if  no  dissolution  had  taken  place. — Whiting  v.  Ferrand,  1  Conn*  Rtp^ 
60.     McDonald  v.  Millaudon,  5  Lou.  Rep,,  409. 

Where  there  is  a  cash  account  current  between  a  firm  and  a  cus* 
tomer,  and  the  account  is  in  favor  of  the  latter,  a  retiring  partner  wiD  be 
liable  for  the  balance  of  this  account  at  the  time  of  his  letirement.  But  if 
the  account  be  continued,  the  balance  for  which  the  retiring  partner  i« 
liable  will  be  diminished  by  every  payment  which  is  made  by  the  new  firm^ 
aupposing  such  payments  not  to  be  appropriated  to  the  discharge  of  any 
specific  item ;  because,  in  this  case,  it  is  the  first  item  on  the  debit  side 
of  the  account  which  is  discharged  or  reduced  by  the  first  item  on  the 
credit  side. — Brooke  y»  Enderby,  4  Jlfoore,  501.  Bro.  4*  Bing.^10.  4  Rust.^ 
468.  Campbell  v.  Matthews,  6  Wendell,  551.  Clayion^s  Cast,  1  Mer^ 
612.    2  Bam.  Sc  Aid.,  46. 

The  general  rule  certainly  is,  that  when  money  is  paid  generally, 
without  any  appropriation,  it  ought  to  be  applied  to  the  first  item  in  the 
account ;  but  the  rule  is  sabjeot  to  this  disqualification,  that  when  there 
are  distinct  demands,  one  against  persons  in  partnership  and  another 
against  one  only  of  the  partners,  if  the  money  paid  be  the  money  of  the 
partners,  the  creditoir  is  not  at  liberty  to  apply  it  to  the  payment  of  the 
debt  of  the  individual ;  that  wouM  be  allowing  the  creditor  to  pay  the  debt 
of  one  person  with  the  money  of  others. 

It  is  not  necessary,  howeter,  that  a  person  owing  money  on  two  dif- 
ferent accounts,  should  declare  the  appropriation  of  it  at  the  time  of  pay« 
ment ;  it  is  sufficient  if  it  can  be  collected  from  other  circumstances  that 
be  intended,  at  the  time  of  payment,  to  appropriate  it  to  one  account  spe- 
eifically. — Shaw^,  Picton,  4  iam.  4"  Cresto.,  715.  Thompson  v.  Browne^ 
1  Mood.  4-  Malk.,  40. 

The  natural  presumption  is,  that  a  partner  paying  a  sum  of  money  to 
hisprivate  creditor,  who  is  also  a  creditor  to  the  partnership,  means  to  pay 
it  on  his  private  account,  unless  circumstances  Fary  this  presumption. — 
Glass  V.  Stinson,  3  Sumner^s  Rep.,  99.    Johnson  v.  Boane^s  Mm.,  2  Har 
fington^s  Rep.,^l'J2. 
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Where  there  is  an  account  current  between  a  firm  and  a  creditor,  and 
apon  the  retirement  of  a  partner  the  creditor  continues  his  money  in  the 
house,  this  is  not  an  adoption  by  the  creditor  of  the  new  firm  as  his  sole 
debtors,  althouo^h  a  balance  has  been  struck,  and  a  new  account  opened 
with  the  new  firm,  and  the  creditor  has  drawn  on  the  new  firm  on  the 
footing  of  such  account. — David  v.  Ellict^  5  Barn.  Sc "  Oresw,^  196.  7 
Dowl.  4"  Ryl'y  690. 

A  clerk  in  a  house  lent  money  to  the  partnership,  and  two  of  the  part* 
ners  signed  an  acknowledgment  for  it,  agreeing  to  pay  five  per  cent, 
interest.  Various  changes  took  place  in  the  house,  in  the  course  of  which 
one  of  the  partners  who  signed  the  acknowledgment  retired  from  it.  The 
interest  was  paid  from  time  to  time  by  the  dinerent  firms,  till  the  last  be- 
came  bankrupt.  The  clerk  continued  to  serve  all  the  dififerent  firms,  and 
was  cognizant  of  the  different  changes.  Held,  that  he  might,  notwith- 
standingy  recover  the  money  he  had  advanced  from  the  two  persons  who 
signed  the  acknowledgment 

Lord  Lyndhurst — '*  The  instrument  is  still  binding  upon  both  defend* 
ants,  unless  an  agreement  was  made  between  the  parties  by  which  the 
plaintifif  agreed  to  discharge  the  first  firm  and  substitute  others." — Bhw 
V.  Wyatty  5  Carr.  Sc  Payne,  397. 

If  a  firm  borrow  trust-monies  of  which  one  of  the  partners  is  a  trus*' 
tee,  a  retiring  partner  will  not  be  exempt  from  liability  in  respect  of  such 
trust-monies,  unless  he  has  given  a  consideration  to,  or  received  a  release 
from  the  cestui  que  trusty  or  his  agent. — Dickenson  v.  Lockyer^  4  Ves,^  36. 
1  Hov.  Stfpp.,  428. 

Where  a  partner,  in  his  individual  right,  holds  money  in  trust  for 
another  person,  he  cannot  subject  the  firm  to  an  action  for  the  money,  by 
applying  it  to  the  use  of  the  firm,  without  the  knowledge  or  privity  of  the 
other  members  of  the  firm.  But  if  such  application  is  made  with  their 
knowledge  and  privity,  they  are  all  jointly  liable. — Jacques  v.  Marquandp 
6  Cawen,  497. 

8.  What  ia  the  rule  as  to  the  right  of  a  partner  to  retire  from  the  firm, 
knowing  it  to  be  insolvent  ? 

It  seems  clear,  that  if  a  partner,  by  right  of  the  articles,  or  by  per- 
mission of  his  co-partners,  retire  from  the  firm  on  the  very  ground  9f  its 
insolvency,  this  act,  per  ««,  is  not  fraudulent,  and  cannot  render  him  liable 
to  the  creditors  of  the  remaining  firm  ;  though  of  course  it  will  be  other- 
wise if  his  retirement  arise  from  and  be  connected  with  some  fraudulent 
agreement  between  himself  and  the  remaining  partners. 

^  In  the  case  of  Parker  v.  RamsboHom,  Parker  retired  from  the  firm, 
having  drawn  out  a  portion  of  his  capital,  under  an  agreement  that  the  rest 
rftonld  be  paid  to  him  by  instalments,  with  interest.  At  the  time  of  his  re- 
tirement he  knew  of  the  firm's  insolvency  ;  and  thi^  objection  was  made 
by  the  counsel  for  the  assignees  of  the  bankrupt  partners.  It  is  clear, 
however,  that  there  was  no  fraud  in  the  transaction  \  and  the  judgpes, 
without  adverting  to  the  objection,  permitted  Parker  to  prove  against  the 
ttlate  of  the  bankrupts.     So,  in  a  ease  before  Sir  Thomas  Piumer,  his 


Honor  held  clearlyi  that  a  retiring  partner  might  reeeiva  a  sum  of  money 
for  his  share  in  the  concern,  although  both  knew  that  the  partnership  was 
insolvent.  ^*  Might  not,"  he  said,  "  one  partner  dissolve  publicly  his  part- 
nership with  the  other,  he  knowing  the  then  state  of  it,  but  having  a  bet- 
ter opinion  of  it,  or  choosing,  for  his  own  advantage,  to  give  a  sum  of 
money  if  the  ojher  would  convey  his  interest  to  him  1  They  certainly 
might  make  such  an  agreement,  no  fraud  being  practised  or  intended. 
The  mere  circnmstance  of  the  partnership  being,  at  the  time  of  the  retire- 
ment, in  such  a  state  that  their  joint  effects  were  not  sufficient  to  pay  th^r 
joint  debts,  would  not,  per  se,  be  sufficient  to  iuvalidate  a  dissolution  of 
partnership  made  fairly  between  the  partners  and  themselves.  In  this 
case,  there  was  no  contrivance  between  the  bankrupt  and  the  retiring  part- 
ner to  put  their  joint  efiects  into  a  state  to  benefit  the  latter.  But  if  two 
co-partners  enter  into  a  contract  for' the  purpose  of  defrauding  their  joint 
creditors,  the  one  agreeing  to  permit  the  other  to  withdraw  money  out  of 
the  reach  of  the  joint  creditors,  such  a  contract  is  fraudulent  and  invalid. 

A.,  B.  &  C.  dissolved  partnership  as  bankers  by  deed,  by  which  it 
was  agreed  that  A.  &  B.  should  retire  and  the  business  be  carried  on  in 
future  by  C.  &  D.,  and  D.  covenanted  to  indemnify  A.  &  B.  against  all 
outstanding  demands.  C.  died,  and  a  commission  issued  against  D.,  A. 
having  been  obliged  to  pay  certain  past  debts  which  C.  &  D.  had  under- 
taken to  indemnify  him  against.  Held^  that  he  might  prove  under  the 
commission  for  the  account  so  paid,  although  he  knew  that  the  firm  were, 
at  the  time  of  the  dissolution,  insolvent. — Ex  parte  Carpenter^  1  Mont,  St 
Macarthur^  1. 

Where  the  co-partners  in  a  firm  obtained  an  act  of  incorporation  as  a 
manufacturing  corporation,  and  transferred  all  their  partnership  effects  to 
the  corporation,  and  the  corporation  made  a  by-law,  providing  that  the  bu- 
siness should  be  carried  on  in  the  name  of  the  firm,  it  was  held  that  if  the 
jmrtnership  was  dissolved  by  these  proceedings,  yet,  that  the  members  of 
it  were  liable  as  partners  subsequently  with  third  persons  having  no  notice 
of  the  dissolution,  and  evidence  that  there  was  a  general  reputation  or 
report  that  the  signature  in  the  name  of  the  firm  was  meant  for  the  signa- 
ture of  the  corporation,  is  admissible. — Goddart  v.  Pratt^  16  Ptck,^  412. 


OF  THE  DISSOLUTION  OF  A  PARTNERSHIP  AND  ITS 

CONSEQUENCES. 

1.  By  what  causes  may  a  partnership  be  dissolved  1 

If  it  be  for  a  single  purpose  or  transaction,  it  ceases  as  soon  as  tint 
object  is  completed.  Si  alicujus  ret  corUracta  «t/,  ei  finis  negoiio  impotitm 
€$tyfinitur  societas. — Inst.  Just.,  lib.  3,  tit.  26,  sec.  6. 

If  the  partnership  be  for  a  definite  period,. it  terminates  of  coarse 
when  that  period  arrives. 

A  partnership  may  be  dissolved  by  the  voluntary  act  of  the  parties  or 
of  one  of  them,  by  the  death,  insanity,  or  bankruptcy  of  either,  and  by  ju-> 
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dieia]  decree,  or  by  such  a  ehangre  in  the  condition  of  one  of  the  parties 
aa  disables  him  to  perform  his  part  of  the  duly. 

It  may  also  be  dissolved  by  operation  of  law,  by  reason  of  war  be» 
tween  the  governments  to  which  the  partners  respectively  belong,  so  as  to 
render  the  business  carried  on  by  the  association  impracticable  and  un» 
lawful. — 3  Kent's  Cam.y  53.  Inst.  Jus.,  lid.  3,  tit.  26,  sec.  7,  8.  Hub.  wt. 
Jnst.  Jus.,  lib.  3,  tit.  26.  11  Ves.,  5.  1  Swanst.  Rep.,  480.  16  Johns. 
Rtp.y  491.  It  may  be  dissolved  by  the  destruction  of  all  the  property 
held  in  common. — Fotk.  de  Soc.y  140. 

2.  What  is  the  rule  as  to  the  right  of  a  partner  to  dissolve  the  partner* 
ihipl 

It  is  an  established  principle 'in  the  law  of  partnership,  that  if  it  be 
without  any  definite  period,  any  partner  may  withdraw,  at  a  mementos  no» 
tice,  when  he  pleases,  and  dissolve  the  partnership. — 3  Rentes  Com.^  53. 
Peacock  v.  Peacock^  16  Ves.,  49.  Feathhrionhaugh  v.  Fenwick^  17  Ves.,  298. 
Meoek  v.  Taylor,  TamL^  506.  Pemberion  v.  Oakes,  4  Russ.,  521.  Grawshay 
V.  Maule,  1  Swanst.^  495.  Het^h  v.  Sanson,  4  Barn,  if  Jldolph.,  172.  1 
Nev  if  Jkann,  104.  Littlewood  r.  Conweli,  11  Price,  97.  Ex  parte  J^okes^ 
Watson  on  Part.,  380.  Coll.  on  Part.,  58.  Conwell  v.  Sandige,  5  Dana^ 
213.  Clark  r.  Clark,  4  Porter,  9.  Allison  v.  Davidson,  2  Dev.  Eq.  Rep.^ 
79.  Buford  v.  McJ^edy,  2  Dev.  Eq.  Rep.,  481.  Griswold  v.  Waddings 
foil,  15  Johns.  Rep.,  57.    In  error,  16  Johns.  Rep.,  438. 

This,  with  some  qualifications,  is  the  rule  of  the  civil  law. — Manei  . 
autem  societas  eo  usque,  donee  in  eodem  consensu,  perseveraveritu  ;  at,  cum 
aliquis  renunciaverit  societatem,  solvitur  societate.  But  if  a  man  renounce 
with  a  fraudulent  intent,  and  that  he  may  enjoy  the  sole  benefit  of  some 
fature  fortune,  which  he  expects,  his  renunciation  will  not  avail,  for  if  a 
partoerin  common,  on  being  appointed  heir,  should  renounce  his  partner- 
ship that  he  may  possess  the  inheritance  exclusively,  he  would,  neverthe* 
less,  be  compelled  to  divide  equally  with  his  former  partners  ;  yet  if  an 
inheritance  which  he  did  not  expect,  fell  to  him  after  the  renunciation, 
he  would  be  entitled  to  the  whole  of  it. — Inst.  Just.,  lib.  3,  tit.  36,  sec.  4. 

The  case  here  put  has  reference  to  the  societas  universorum  bono* 
nrai  of  the  Roman  law,  but  the  principle  applies  to  every  kind  of  part- 
nership, as  is  shown  by  the  examples  from  Pothier.  The  renunciation  is 
not  made  itn  good  faith  where  a  partner  renounces  for  the  purpose  of  ap- 
propriating to  himself  the  profits  which  they  proposed  to  derive  from  a 
contract. 

For  example,  if  two  booksellers  are  associated  for  the  purpose  of 
baying  together  a  library,  upon  which  they  should  make  a  profit,  and  be- 
fore it  had  been  purchased  on  account  of  the  partnership,  one  of  the 
partners,  with  the  object  of  purchasing  it  on  his  own  account,  and  to  have 
the  benefit  to  himself,  gare  notice  to  the  other  that  he  does  not  intend  to 
remain  any  longer  in  partnership  with  him,  this  renunciation  is  in  bad 
faith,  and  the  party  renouncing  shall  not  derive  any  advantage  from  it, 
hot- must  account  with  the  other  for  his  sliare  of  the  profits  produced  by 
the  parefaase. 
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But  if  the  partner  has  renounced  the  association  only  becaose  h& 
dissatisfied  with  the  contract  of  partnership,  his  renunciation  is  in  good 
faith  and  valid,  the  thing  being  yet  entire ;  in  this  case  the  other  partner 
can  have  no  pretence  for  damages.  This  is  the,  opinion  of  Paulus :  Si 
tmimus  mancipia  initd  sociUcUe^  deinde  renuntiet  mihi  to  tempore  quo  ven^ 
dere  mancipia  non  expedite  teneri  te  pro  socio  judicio. — Digest^  /.  65»  sec»  5. 

Paulus  has  given  another  example.  During  a  universal  partnership 
^hich  1  have  contracted  with  you,  one  of  my  friends  being  on  his  death-bea 
sends  me  notice  that  he  has  instituted  me  bis  heir,  I  quickly  go  and  notify 
you  that  I  do  not  intend  to  remain  longer  in  partnership  with  you.  This 
renunciation  being  made  with  a  view  to  appropriate  to  myself  the  succes- 
sion of  my  friend,  which  would  have  fallen  into  our  partnership,  is  nulL^- 
Dig,  pro  SoCy  /.  65. 

For  the  renunciation  of  one  partner  to  be  valid,  it  must,  in  the  second 
place,  not  be  made  at  an  improper  time  (a  conire  tempa\  that  is,  at  a  time 
when  the  things  are  not  entire,  and  when  it  is  for  the  interest  of  the  part* 
nership  to  wait  for  a  time  more  favorable  in  order  to  consummate  the  busi- 
ness which  was  the  object  of  the  partnership  \  as  if  having  contracted  with 
you  a  commercial  partnership,  I  would  dissolve  the  association  at  a  time 
when  it  is  for  the  interest  of  the  firm  to  retain  the  merchandize  which  we 
have  purchased  until  a  more  favorable  opportunity  of  reselling :  iS^t  emimu9 
mancipia  initd  aocietate,  deinde  renunties  mihi  to  tempore  quo  vendere  sunset 
pia  non  expedite  teneri  te  pro  socio  judicio. — Digest^  l.  65,  sec.  5. 

In  judging  whether  the  renunciation  is  made  at  an  improper  time^  it 
is  the  interest  of  the  firm  which  must  be  considered,  and  not  the  particular 
interest  of  him  who  is  opposed  to  the  renunciation,  unless  there  is  aooio 
clause  in  the  contract  which  is  itself  opposed  to  the  renunciation :  Hoc  Ua  si 
societatis  interest  non  dirimi  societatem  /  semper  enim  non  id  quod  privatim 
interest  unius  ex  sociis  serfari  solei^  sed  quod  societate  expedite  Hmc  ita 
si  nihil  de  hoc  in  coeunid  socieude  convenit. — Pothier  Conirat  de  SocieUU^ 
JVo.  151. 

According  to  some  decisions,  the  English  law  requires  clear  proof 
of  positive  fraud,  on  the  part  of  the  renouncing  partner,  to  affect  his  lia- 
bility for  the  disadvantages  or  losses  which  the  firm  may  sustain  as  a 
consequence  of  his  withdrawal. 

Thus,  in  Jeffries  v.  Smithy  3  Russell^  the  plaintiff  and  Guppy  were 
partners  in  a  mine.  Ouppy  finding  that  the  concern  was  likely  to  be  ruin- 
ous, agreed  in  Jan.,  1819,  to  assign  four-sixteenths  to  H.,  ai^  on  the  13th 
of  Dec,  of  the  same  year,  H.  assigned  two  of  these  shares  to  J.  S.$'on  the 
Hth  of  the  same  month  Guppy  sent  a  notice  to  the  plaintiff  thajk  he  had 
assigned  his  interest,  and  that  as  to  him  the  partnership  was  at  an  end« 

The  style  of  the  firm  was  then  changed  to  John  Jeffries  &  Co.  Af- 
terwards the  plaintiff  filed  a  bill  for  a  dissolution  and  account,  there  being 
several  persons  in  the  concern.  It  was  admitted  at  the  hearing  that  J.  S. 
was  a  needy  person,  and  that  H.  was  not  in  opulent  circnmstaaces.  Sir 
J.  Copley  in  pronouncing  judgment  observed : 

*'  It  is  said  that  the  assignment  was  colorable ;  that  is,  that  it  was 
made  for  the  purpose  of  securing  the  assignor  from  fatnie  liability*  It  is 
alleged  that  the  assignee  was  not  a  responsible  person.  Let  it  be  so  j  6«p- 


py,  for  the  parpoae  of  securing  himeelf^  bad  a  right  to  resign  to  a  person 
not  responsible." 

Tl^  only  ground  of  objection  would  be,  that  though  there  was  an 
assignment  in  form,  there  was  an  understanding  between  the  parties  that 
the'assignee  should  be  trustee  for  the  assignor.  Here  there  is  no  pretence 
for  such  a  supposition ;  I  must  therefore  hold,  at  all  events,  the  assignment 
coupled  with  the  notice,  freed  Guppy  from  future  liability.  In  Peacock  ▼. 
Peacock^  Lord  Eldon  said,  a  partner,  not  for  a  term,  has  certainly  a  right 
instantly  to  dissolve  the  partnership. — 16  Ves.,  51 ;  so  held  in  Ex  parte 
JfoakeSy  Watson  on  Part.^  380.  Moni,  on  Pan.^  108.  Heath  v.  Sansontj  4 
Bam.  4r  Jldolph.^  172.  Cratoshay  v.  Matde^  1  J.-  Wille,^  181.  1  Swanst.^ 
405. 

The  civil  law  doctrine  is  more  nearly  approached  and  the  principles 
of  moral  equity  fully  acted  upon  in  Fawceu  v.  Whitehouse^  Coll.  on  Part^ 
96.  1  Rims,  ^  Mylne,  132.  Russell  v.  ^ustunck^  I  Simons^  Rep.,  52. 
Maddeford  v.  Jlustwick^  1  Simons^  Rep.,  89.  Feathersionhaugk  v.  Fenwick, 
17  Ves.,  298.  Ez  parte  Younge,  8  Ves.  4*  Beames,  36.  Olaasington  v. 
Thwttites^  1  Sim.  4*  Stu.,  133.  Burton  v.  Wookey,  1  Madd.  Sr  Geld., 
367.  Pemberion  v.  Oakes,  4  Russell,  521.  Littlewood  ▼.  Caldwell,  11 
Price,  97. 

In  the  English  law  a  sense  of  common  interest  is  deemed  a  sufficient 
guaranty  against  the  dissolution  of  the  firm,  by  the  withdrawal  of  a  mem« 
ber  at  an  inauspicious  period.  Therefore  it  is  laid  down,  that  though  a 
reasonable  notice  of  the  dissolution  might  be  very  advantageous  to  the 
firm,  yet  it  is  not  necessary ;  and  a  partner  may,  if  he  please,  in  a  case  free 
from  fraud,  choose  a  very  unseasonable  time  for  the  moment  of  exercising 
this  right.-^3  Kent^s  Com.,  53.  Featherstonkaugk  v.  Fenvnck,  17  Ves^ 
308.  Gow  on  Part.,  303.  Slaughter  v.  Huling,  4  Dana,  428.  Buford  v. 
MeJfeely,  2  Dev.  Eq.  Rep.,  481. 

The  existence  of  engagements  with  third  persons  does  not  prevent 
the  dissolution  by  act  of  the  parties,  or  either  of  them,  though  these  en* 
gagements  will  not  be  affected,  and  the  partnership  will  still  continue  as 
to  all  antecedent  concerns,  until  they  are  duly  adjusted  and  settled.— -3 
Keafs  Com.,  53.  Pool  v.  Gist,  4  McCor£s  Rep.,  259.  Kevins  v.  Tovm< 
send,  6  Conn.  Rep.,  5.    Eaton  v.  Taylor,  10  Mass.  Rep.,  54. 

In  Binder  v.  Wilkes^  I  Matsh  Rep.,  5  Taunt.,  612,  three  partners 
ordered  goods  from  abroad,  by  means  of  an  agent,  in  whose  name  the  bill 
was  made  out.  They  after.warda  dias<dved  partnership,  and  assigned  their 
property  to  trustees  fgr  their  creditors,  leaving  A.  dcB.  to  setue  the  af- 
fairs of  the  firm.  The  goods  ^rived  and  were  delivered  to  A.  &  B.  In 
an  action  against  A.  B.  &  G.  for  the  freight,  it  was  held,  that  inasmuch  as 
an  implied  assumpsit  for  the  freight  did  not  arise  until  thedelivery  of  the 
goods,  and'C*  had  left  the  firm,  before  the  delivery,  C;  was  noi  liable  for 
the  freight,  Mr  .{Collier  remarks  that  this  decision  is  extremely  doubtful, 
though  decided  by  a  judge  of  great  authority,  Oibbs,  C.  Ji,  and  confirmed 
by  the  court  of  common  pleas. — Coll.  on  Part.,  313. 

3.  What  is  the  rule  as  to  the  dissolution  by  act  of  a  partner,  wberv  ttuB 
partnership  is  constituted  by  deed  for  a  definite  period  % 


The  principle  Msumed  by  Lord  Eldon  is,  that  where  the  partnership 
is  formed  by  articles  for  a  definite  period,  it  cannot  be  dissolved,  withoat 
mutaal  consent,  before  that  period  arrivea* — Peacock  v.  Peacock,  16  Ves.^ 
56.  Crawshay  v.  Maule^  1  Swanst.  Rep.j  495.  Gaw  on  Part,^  303.  ColL 
on  Part.^  62. 

The  American  doctrine  appears  to  1>e  that  a  partnership, 'liowever 
formed,  may  be  dissolved  at  any  time  \y  the  act  of  one  of  the  partners^ 
with  the  qualification  of  the  Boman  law,  that  if  a  partner  dissolve  the  as- 
sociation with  a  view  of  appropriating  to  himself  the  benefit  of  an  act 
which  would  otherwise  have  been  derived  to  the  firm,  he  will  be  held  to 
account  with  nis  co-partners  for  the  profits  of  that  particular  act,  but  the 
dissolution  as  to  all  other  matters  will  nevertheless  be  complete  and  valid. 
If  the  partnership  be  formed  under  covenants  to  continue  for  a  specified 
time,  and  is  dissolved  by  the  act  of  one  partner  before  the  expiration  of 
that  time,  the  co-partners  will  have  their  remedy  upon  th6  covenants :  and 
t^is  is  the  only  adequate  remedy  that  they  can  have,  because,  if  the  party 
IS  unwilling  to  perform  the  duties  of  a  partner,  in  a  majority  of  cases,  it 
would  be  impossible  for  a  court  of  equity  to  enforce  a  decree  for  a  specific 
executivn  of  the  articles,  in  any  manner  beneficial  to  -ihe  company. 

The  power  to  withdraw  from  the  assbciation  at  will,  seems  to  b^  im» 
plied  in  the  capacity  of  a  partner  to  interfere  and  dissent  from  a  purchase 
or  contract  about  to  be  made  by  bis  associates :  and  the  commentators  on 
the  institutes  lay  down  the  principle  that  each  partner  has  power  to  dis* 
solve  the  connection  at  any  time,  notwithstanding  any  convention  to  the 
contrary,  and  that  the  power  results  from  the  nature  of  the  association. — 3 
Kent^9  Com.^  55.  Vinnius  in  Inst-^  lib.  3,  tit.  2,  tec.  4*  Ferriere  in  Inst.^ 
iome  4,  /.  56.  Dig.^  lib.  17,  tit.  2,  /.  14.  Bishop  y.  BrecUes^  1  Hoffmanns 
jRep.,  535.    - 

Quand  la  societi  aurait  He  coniract6e  avec  citte  clause  expresse  de  ne 
se  sparer  jamais^  la  nature  m^me  de  la  communanti^  qui  est  une  source  ds 
divisions  et  de  discordeSj  si  elle  n^est  enticement  libre^  demande  qu^il  soit 
permis  cC  chacun  des  associis  d^y  renoncer^  quand  bon  lui  semble^  pourtu 
gu'il  ne  le  passe  posh  coTUre-tems  et  au  prejudice  des  avtres. — Puffhndorfper 
JBarb.^  Liv.  5,  ch.  8.  Jfoodt  Com.^  p.  3»3.  Heinecc.  ad  Institute^  lib.  ^ 
tit.  23,  sec.  18.     Jlverani  Interpret.  Jur.^  lib.  2,  ch.  26. 

An  assignment,  by  one  of  two  partners,  of  all  his  interest  in  the  firm, 
is  a  dissolution  of  it,  because  the  other  is  not  obliged  to  receive  the  assignee 
as  a  partner. — Buford  v.  McNeely^  2  De».  Eq.  ^ep.,  481,  and  thus  though 
it  be  stipulated  otherwise. — Marquandy*  J^ew  YorkManuf.  Co.,  17  Johns. 
Rep.^  525.  Mumford  y.  JifCoy,  8  Wendell^  442.  Williamson,  2  Bland's 
Rep.j  424.  Inst.  Just.y  lib.  3,  til.  26,  see.  8.  Ex  parte  Barrow^  2  Rose 
Bank  Cos.,  255.    Kingman  v.  Spurr,  7  Pick.  Rep.,  235. 

But  where  the  assignment  was  a  mere  security,  mi  h  was  agreed  by 
all  parties  that  the  assignor  should  act  in  the  partnership  business  as  aeeat 
of  the  assignee,  it  does  not  produce  that  effect. — Buford  v.  McMeety,  2 
Dev»  Eq.  Rep.,  481. 

A  conveyance,  by  a  partner,  of  all  his  interest  in  the  real  and  personal 
estate  of  the  firm  to  one  of  his  eo-partners,  does  not,  ipsofacto^4iBao{y% 
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the  partnership.    It  is  only  evidence  tendia^r  to  show  .a  dUasolution. — Tafi 
▼.  Buffmany  H  Pick.  l?«p.,  322. 

The  marriage  of  tLjemme  9olt  partner  operaies  a  diiisolution  of  the 
partnership. — 3  Ktnt^9  Com^  55.    Jftrot  v.  BMrnmndy  4  Ru98.^  260. 

4.  What  effect  has  the  bankruptcy  of  a  partner  upon  the  association  1 

Bankruptcy  or  insolvency  of  the  whole  firm,  or  of  one  partner,  dis- 
solves a  partnership ;  and  the  assignees  become,  as  to  the  interest  of  the 
bankrupt  or  insolvent  partner,  tenants  in  common  with  the  solvent  part- 
ners I  and  a  community  exists  between  them  until  the  affairs  of  the  con- 
cern are  settled. 

If  a  partner,  being  pressed  for  debts,  make  a  eession  of  his  goods, 
and  they  are  sold  to  satisfy  either  public  or  private  demands,  the  partner- 
ship is  dissolved  ;  and  even  if  the  rest  should  desire  to  remain  pjirtners, 
the  first  association  would  not  continue,  but  a  new  one  would  be  formed. 
— In$u  Just.j  lib.  3,  Ht.  26,  sec,  8. 

The  asMgnees  cannot  carry  on  the  trade. — Fox  v.  Hanhury^  C&wp.^ 
445.  Ex  parte  Williams,  1 1  Ves.,  5.  Wilson  v.  Grtenvoood,  1  SwansL  Rep.,^ 
482.  Marquandv.  The  JVev^  York  Manf,  Co.^  17  Jokns.  Rep.^  525.  Coth 
vtll  V.  SandigCy  8  Dana^  278.  Ex  parte  Smithy  5  Fe«.,  295.  Ex  paru 
BirkeUy  2  Rose  Bank  Cas.y  50.  Waters  v.  Taylor,  iVes.if  Beames,  300. 
Saver  v.  Bennet,  Mont,  on  Pari,  ^pp*^  17.  Lacey  v.  Wolcott,  2  Dotol.  Hr 
By/.,  558.     Coll.  on  Part.,  62. 

When  the  partner  against  whom  the  commission  has  issued,  is  ad- 
judged bankrupt,  the  dissolution  relates  back  to  the  act  of  bankruptoy. — 
Barker  v.  Goodwin,  11  Fes.,  78.    Button  v.  Morrison,  17  Vee.,  193.    Har 
vey  V.  CrickeU,  Mavle  4*  Sdv>.,  336. 

If  all  the  interest  of  a  partner  be  seized  nnder  execution  and  sold, 
that  fact  will  determine  the  partnership,  because  all  his  share  in  the  joint 
estate  is  .transferred,  by  act  of  law,  to  the  vendee  of  the  sheriff. — Goro.  en 
Pixrt.,  310.    3  Remits  Com.,  59. 

Such  a  sale  does  not  convey  any  part  of  the  joint  property  to  the 
vendee,  so  as  to  entitle  him  to  take  it  from  the  partners,  ^ut  it  giv^s 
him,  properly  speaking,  a  right  in  equity  to  call  for  an  account,  and  tblis 
to  entitle  himself  to  the  interest  of  the  partner  in  thcLOroperty,  which 
shall,  upon  such  settlement,  be  ascertained  to  exisjt.  When,  thereforOi 
the  sheriff  seizes  sueh  property  upon  an  execution,  he  seizes  only  such 
undivided  and  unascertamed  interest. — West  v.  Skipp,  1  Ves.,  239.  CAop- 
man  v.  Koops,  3  Bos.  Sr  Pull,  289.  Dutton  v.  Morrison,  17  Ves.,  205. 
Taylor  v.  Fields,  4  Ves,,  396v  Skipp  v.  Harwood,  2  Swanst.  Rw,,  586.  In 
re  Wait,  Jac,  Sr  Walker,  585.  Waters  v.  Toy/or,  2  Ves*  4r  Beames,  300 
Mather  v.  Smith,  16  Johns.  Rep,,  106.  J^icholl  v,  Mumford,  4»  Johns,  Ch 
Rep.,  522.  Murray,  5  Johns.  Ch,  JSep.,  70. .  Moody  v.  Payne,  2  JoAnf. 
Ch.  Rep.^  548.  Shaver  v.  White,  6  Munf.,  114.  Mdrquand  v.  JVeio  York 
Mmuf.  Co.,  17  Johns.  Rep.,  525.  1  Story  on  Eq.  Jurisp.,  626.  3  Kenfs 
Com.,  59. 

50 


394  OF   PARTAEKS. 

6.  What  IB  the  rale  as  to  dissolation  by  death  of  a  partner  1 

The  death  of  either  party  is  ipso  facto  a  dissolution  of  the  partner- 
ship, however  nameroua  the  association  may  be. 

La  sociite,  soit  qu^elU  soil  untverselhy  soit  qu^tlh  ioit  partictdiere^  soii 

S^elle  soit  indifimej  soit  qu^elle  ait  He  coniractie  pour  un  certain  temps 
%itby  iinit  de  plein  droit  par  la  mort  de  Vvn  des  associes* — Poihier  aes 
Cont.  de  Soe,^  no.  144. 

Though  a  partnership  be  entered  into  by  the  consent  of  many,  it  is 
dissolved  by  the  death  of  one,  unless  the  original  contract  express  it  other- 
wise ;  for  he  who  enters  into  partnership,  always  chooses  some  known 
person  for  his  partner. — Insi.  Just.^  lib.  3,  tit.  26,  sec.  5.  Poth.  Traite  du 
Cont.  de  Soc,  no.  156,  157.  Gow.  on  Part.,  240.  Coll.  on  Part.,  58,  120. 
3  Rentes  Com.,  55.  Crawshay  v.  Collins,  15  Ves.,  228.  Vulliamy  ▼.  JVo- 
ble,  3  Meriv.,  614.  Wrexham  y.  Huddleston,  1  Swanst.  Rep.,  514.  Warner 
Y.  Cunningham,  3  Dow*s  Pari.  Cas.,  76.  Thompson  v.  Jlndrews,  1  Mylns 
4*  Keene,  116.  Piggott  ▼.  Bagley,  1  McLtl.  Sc  Young,  569.  Kershaw  ▼. 
Maihews,  2  Rues.  Rep.,  62.  Ex  parte  Garland,  10  Ves.,  110.  Gratz  ▼. 
Bayard,  11  Serg.  Hr  Rawle,  41.  Pitkin  y.  Pitkin,  7  Conn.  J2ep.,  307. 
Scholefield  v.  Eichelherger,  7  Peters^  S.  C.  Rep.,  586. 

The  partnership  may  be  continued  (if  that  be  made  a  condition  at 
the  formation)  between  the  survivors  and  the  representatives  of  the  de- 
ceased partner. — 3  Kenfs  Com.,  55.  Code  Jfap.,  art.  1868.  Civil  Code 
of  Lou.,  art.  2853.  Scholefield  v.  Eichelberger,  7  Peters^  S.  C.  Rep.,  586. 
Coll.  on  Part.,  120.  Kershaw  v.  Mathews,  2  Russ.  Rep.,  62.  Crawshay 
T.  Maule,  1  Swanst.  Rev.,  512.  B oilman  v.  Store,  9  Ves.,  500.  Pierce  v. 
Rigden,  1  Madd.  4*  Geld.,  353.  Pemberton  v.  Oakes,  4  Russ.,  154.  Craw- 
ford v.  Hamilton,  BMadd.,  254.  7  Jarman  on  Conveyance,  33.  Wain- 
Wright  V.  Waterman,  1  Ves*,  311.  Morris  v.  Harrison,  Colles^  Par.  Cos., 
157.  Burden  v.  Burden^  1  Fiur.  4*  Beames,  170.  /r<en/y  v.  Soper,S Bam. 
4r  Cresw.,  16.  Franklin  v.  Robinson,  1  Johns.  Ch.  Rep.,  157.  •  Bradford 
r.  Kimberly,  3  JoAnf.  CA.  £«p.,  431.  Ccue  v.  .^^e/,  1  Pot^e,  398.  ^nTor- 
mv.  Ogden^s  Heirs,  11  Jlfar/.  Low.  i?ep.,  455.  Stevenson  v.  Shields,  7 
Lou.  i?€p.,  435.  Cutler  v.  Cochran,  13  Lou.  i^p*,  484.  Loti.  ^on^  v. 
Z(enn«r'«  iS'ttcce^noii,  1  Lok.  J^ep.,  884. 

It  is  at  the  option  of  the  representatives  of  a  deceased  partner,  to 
come  in  under  the  covenants  made  by  their  ancestor  to  continue  the  part- 
nership ;  and  if  they  do  not  choose  to  come  in,  the  death  of  the  party  puts 
an  end  to  the  partnership.  But  if  they  do  not  give  notice  of  dissent,  a 
continuation  of  the  firm  will  be  presumed. — Pigottv.  Bagly,  1  McClel.  ^ 
Young,  569.  Kershaw  v.  Mathews,  2  Russ.  Rep.,  62.  Coll.  on  Part.^  120. 
Lou.  Bank  v.  Kenner^s  Succession,  384. 

A  partner  may,  by  will,  continue  his  effects  in  the  partnership  con- 
cern for  a  definite  period ;  but  if,  while  the  partnership  be  so  continued, 
the  firm  becomes  insolvent,  the  partnership  creditors  have  no  claim  over 
the  general  creditors  to  the  assets  in  the  hands  of  the  representatives  of 
the  deceased,  except  as  to  the  assets  vested  in  the  partnership  funds. — Ex 
pAe  Garland,  10  Fes.,  110.  Thompson  v.  Jindrews^  1  Mylne  4*  Keen,  1 16. 
Pitkin  V.  PUkin,  7  Conn,  Rep.,  307. 
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6.  What  is  the  rule  as  to  diasolntion  by  reason  of  the  insanity  of  one 
•of  the  partners  1 

Insanity  does  not  work  a  dissolation  of  a  partnership  ijp^oyoc^o.  But 
if  the  lunacy  be  confirmed  and  duly  ascertained,  that  as  a  general  rale, 
in  cases  of  ordinary  partnerships,  where  all  the  partners  are  to  contribute 
skill  and  industry  as  well  as  capital,  is  a  sufficient  cause  for  a  court  of 
chancery  to  interfere  and  dissolve  the  partnership,  and  have  the  accounts 
taken  and  the  property  duly  applied. — Sayer  v.  Bennety  1  Cox.  Cas.^  107. 
Waters  ▼.  Taylor^  2  Fe«*  4"  Beames^  301.  Jones  v.  J^oy^  2  Mylne  4*  JCeen, 
125,  1  Mont,  on  Part,  App.^  18.  Coll.  on  Part,^  158.  Watson  on  Part.^ 
383.  1  Story's  Eq.  Jurisp.^  623.  3  Kent's  Com.^  58.  2  Kent's  Con.^ 
^lleiseq. 

The  court  will  entertain  a  bill  for  the  dissolution  of  a  partnership,  on 
the  ground  of  insanity  of  one  of  the  partners ;  but  as  such  bill  proceeds 
on  the  principle  that  the  insane  person  is  incapable  of  ^receiving  notice  of 
dissolution,  strict  evidence  of  insanity,  and  not  merely  evidence  of  inca- 
pability, will  be  required. — Kirhy  v.  Carr^  3  Young  4*  Coll.  Esq.  Rep.^ 
184. 

7.  What  is  the  rule  as  to  when  a  partnership  may  be  dissolved  by 
judicial  decree  1 

It  may  be  dissolved  in  cases  of  insanity.  It  may  be  dissolved  when 
the  whole  scheme  of  the  association  is  found  to  be  visionary,  or  founded 
<on  erroneous  principles. — Reeve  v.  Parkins^  2  Jac.  4*  Walk.^  390.  Baring 
r.  Dix^  1  Gox.  Cas.^  213.  Buddy  v.  Carter^  and  Pearce  v.  Piper,  referred 
to  by  Lord  Eldon^  in  3  Ves.  Sr  JBeameSj  181.  Coll.  on  Pari.,  158.  Watere 
y.  Taylor  J  2  Ves.  Sr  Beames,  299.  Burr  v.  Spiers^  2  Bell's  Com.y  642.  1 
Story's  Eq.  Jurispiy  623.     3  Kent^s  Com.^  60. 

Violent  disputes  and  dissensions  are  a  sufficient  cause  to  justify  a 
court  of  equity,  upon  the  bill  of  one  partner,  to  decree  a  dissolution,  even 
where  a  period  for  its  duration  is  prescribed  by  the  articles. — Bishop  v. 
Breckles^  1  Hoffmanns  Rep.^  525. 

It  may  be  dissolved  at  the  instance  of  a  member,  and  against  the 
consent  of  the  rest,  when  the  business  for  which  it  was  created  is  found 
to  be  impracticable,  and  the  property  invested  liable  to  be  wasted  and  lost. 
— Baring  v.  DiXy  1  Cox.  Rep.y  213. 

So  if  the  conduct  of  a  partner  be  such  as  renders  it  impossible  to 
carry  on  the  business,  or  there  be  gross  abuse  of  faith  between  the  part- 
ners, the  court  of  chancery,  on  the  complaint  of  a  partner,  may  dissolve 
the  partnership,  notwithstanding  the  other  members  object  to  it.  But  the 
court  will  require  a  strong  ease  to  be  made  out,  before  it  will  dissolve  a 
part^iership,  and  decree  a  sale  of  the  whole  concern.: — Waters  v.  Taylor^ 

2  Ves.  Sr  Beamesy  299.    Goodman  v.    WhUcomby   1  Jac.  Sr  Walker,  569. 

3  Ke7»fs  Com.y  61.  2  Story  on  Eq.  Jurisp.,  623.  Coll.  on  Part.y  158. 
Wafson  on  Part.,  382.  1  Mont,  on  Part.  ^pp.y  18.  Van  Sandon  t. 
MoorSy  1  Russ.  /2ep.,.441.  Marshall  v.  Colemany  2  Jac.  4*  Walkery  300. 
Jforway  v.  R&we^  19  Ves.^  148.    Master  ▼.  Kinton^  3  Fi».,  74.    DeBer* 


p^gfr  ▼.  Hammel,  1  Jwmati  oft  C9mf.f  3$.    L^icombe  7.  Ifmn^U^,^  Si^ 

mons*  Rep,y  8. 

8.  In  what  cases  will  the  partnership  be  dissolved  by  reason  of  the  in- 
ability of  the  parties  to  act  1 

Where  the  parties  are  subjects  of  different  governments,  and  a  wur 
arises  between  their  respective  nations,  that  dissolves  a  commercial  part- 
nership. A  war  at  once  interrupts  and  renders  unlawful  all  commercial  in- 
tercourse between  the  citizens  of  the  belligerent  states,  and  as  aneceasary 
consequence,  works  a  dissolution  of  all  commercial  partnerships  eziating 
'  between  the  subjects  of  the  two  nations,  residing  in  their  respective  do- 
minions. A  state  of  war  creates  disabilities,  imposes  restraints,  and  ex- 
acts duties,  altogether  inconsistent  with  the  continuance  of  every  each 
relation. — Griswald  v.  Waddington^  15  Johns.  Rep.^  57,  S.  C  16  Johns. 
Rtp.,  438.     B  Rentes  Com.,  61. 

A  partnership  is  dissolved  by  the  absconding  of  one  of  the  paartners. 
— FFAiVman  v.  Leonardy  3  Pick.  R^.j  177. 

Marriage  of  a/emme  sole  partner  dissolves  the  partnership,  by  reason 
of  her  incapacity  to  act. — .N'erot  v.  Burnandj  4  Russ.,  260.  Wrexh&m  v. 
Huddlesford,  1  Svoansi.  Rep^  517.  Watson  on  Part.^  384.  Coll.  on  Part^ 
61.     B  Kent's  Com.,  bb. 

A  partnership  is  dissolved  by  change  of  the  state  or  condition  of  one 
of  the  parties,  which  disables  him  to  perform  his  part  of  the  duty ;  as  by 
loss  of  liberty,  banishment,  by  judicial  prohibition  to  execute  his  business, 
or  by  confiscation  of  his  goods. — Vinn.  in  Inst.,  lib.  3,  tit.  26,  see  6.  JDtg., 
tib.  17,  tit.  2,  /.  65.  Poth.  Traits  du  Cont.  de  Soc,  no.  147, 148.  Code 
Civile  Fran,,  art.  1865.  Civil  Code  of  Lou.,  art.  285jB.  Die.  du  Dig.  par 
'  Thevenot  DessauleSj  art.  Soq.,  no.  56. 

9.  What  is  necessary  in  order  to  effect  a  dissolution  as  to  third  per-^ 
Bonsl 

The  general  rule  is,  that  in  order  to  effect  a  dissolution  as  to  third 
persons,  oue  notice  must  be  given  that  the  partners  hare,  as  between 
themselves,  put  an  end  to  the  association ;  this  notice  will  exempt  the 
partners  and  partnership  effects  from  liability  under  any  future  contract, 
in  the  partnership  name. — 3  Kent's  Com.,  66.  C!<dl.  on  Fari.^  310.  Wood 
V.  Braddock,  1  Taunt.,  104.  Pinder  v.  Wilkes,  1  M^rsh.  Rtp.^  24a  5 
Tauni.  Rep.,  61'2.  Evans  v.  Drummond^  4  E^.  Rep.,  8d.  Jlbel  v.  Sui^ 
ton,  3  Esp.Rep^  108.  Brooks  v.  Enderby,  2  Brod.  4r  Bing.^  71.  4  Moors^ 
501.  Robinson  v.  Wilkinson,  3  Price,  538.  McIi^y.  Humble,  16  East^ 
169.  Barefoot  v.  GoodaU,  3  CampL,  147.  Williams  v.  Keats,  2  Siarhis^ 
290.  Newsome  v.  Coles,  2  CampL,  617.  J^enkins  v.  Blizzard,  1  Starkie^ 
418.  Munn  v.  Baker,  2  Starki^,  255.  Lesson  v.  Holt,  1  Starkie,  186. 
Dolman  y.  Orchard,  i  Car.  4r  Payne,  106.  Carter  v.  Wkalle^,  1  Bafn.  it 
pSdolph.,  11.  Vers  v.  Ashbti,  10  Bam.  4*  Cr^sw.,  288.  Ex  parte  Cellar^ 
I  Rose  Baf^  Cas.,  297.  Wintle  v.  Crowther,  1  Cromp.  4f  Jerv.,  316.  Ex 
,  forte  Appleby,  2  JDeacon,  482.  Hari  v.  Alexander,  7  Car.  4*  P^yne,  74S 
%  VHu^n  4r  W4is,  495.    f:xparu  Gould,  2  Moni.  A  4yr*x  ^^*    ^dly^  ▼ 
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Vitlhttrt^  5  Cowen^  554.  RatKbont  v.  Drakeford^  4  Jkfoore  4^  Poj^a,  5T« 
Jfevins  v.  Tovmsend^  6  Co»n.  fi«p.,  5.  Kirmnv.  Kirvnn^  4  7ytoAi«,  49  U 
f^ofon  v.  Taylor^  10  Jlfa^.  2?e^.,  ft4.  jPo/^2;  v.  Pourie,  2  Desiau.  Rep.^  40. 
Martin  v.  Walton^  1  McCord*s  Rep.^  16.  Bttkman  v.  iJcWe*  4-  Peay^  I 
f  ai/ey,  121.  2  Jat%,  ]33.  Kendrick  v.  Campbell  et  al.^  I  Bailey,  523. 
JTnoa?  V.  Schepler,  2  /TtZ/'^  iZeu.,  595.  Jlllison  v.  DaviiUon^  2  Dei;.  JSf* 
/2€p,,  79.  FTi/Zw  v.  ^i7/,  2  l)ct;.  4-  JBd^t.  i2<|p.,  231.  J?«frd  v.  Baird^  1 
/)e».  4-  Barf.  Eq.'  Rep,^  524.  Attorney  Gen.  v.  State  Bank^  1  Dev.  4t 
Bait.,  545.  Staman  v.  Waddington,  16  JoAti^.  i2«p.,  5 10.  Gramm  y.  Ca<i» 
tre//,  5  Cotoen.  Bristol  v.  Sprague,  8  Wendell^  423.  FTri^  v.  Tay/or, 
9  Wendell,  538.  McPherson  y.  Rathbane,  1 1  Wendell,  96.  Tombeckbea 
Bank  v.  Dumell,  5  Mason,  56.  i2oo^e«  v.  WeUford,  4  Munf.,  251.  J9m- 
^an  v.  ^oy<i,  4  Pai^«,  17.  Egberts  v.  Froo(^  3  Patge,  517.  Hpnore  ▼. 
Colmesnil,  1  J.  J.  Marsh.,  524.  Slaughter  r.  Hviing,  4  Doim^  428.  Cai»- 
ve//  y.  Sandige,  5  Dana,'  213,  S.  C.  8  Dona,  278.  X«ca*  y.  7%«  £a9ijb 
«/  Darien,  2  Stewart^  280.  C/arA  y.  C/orA,  4  Por/er,  9.  Do//  y.  Pee«'t 
Curator^  3  Lot*.  -Rep.,  358.  O/tt^  y.  Breedlove,  4  IrOtt.  iJep.,  32.  JVW/  4 
Co.  y.  Downing  et  al^  6  Lou.  Rep.,  683.  Pe^ert  4*  Millard  et  al.  y.  (7ar- 
diere^  8  Xo«.  i2ep.,  568.  CW/er  y.  Cochran^  13  Zrou.  i2ep.,  484.  £e//  y. 
Morrison,  1  Peters^  S.  C.  Rep.,  35.  LeRoy,  Bjford  4  Co.  y.  Johnson,  2 
Pe/er«'  5.  C.  i2ep.,  186. 

The  exceptions  to  the  rule  are,  where  the  firm  is  dissolyed  hj  the 
death  of  a  partner. — Vulliamy  y.  Jfoble,  3  Meriv.  R^*,  615.  -  Waster  y. 
Webster,  3  Swanston,  490.  Ca//.  on  Par/.,  62.  Where  the  partnership 
is  dissolyed  by  the  mere  operation  of  law,  as  in  case  of  war  between  the 
I'espectiye  nations  of  the  partners. — Griswold  y.  Waddington,  16  Johns* 
Rep^  464.  3  Kent^s  Com.,  67.  And  in  the  case  of  a  partner  strictly 
dormant,  withdrawing  from  the  firm* — 3  Kent's  Com.,  68.  -Coll.  on  Part., 
62,  212.  Evans  y.  Drummond,  4  Esp.  Rep.,  39.  Brook  y.  Enderly,  2 
Brod.  4-  Bing.,  71.  4  Moore,  501.  Carter  y.  WhaUey,  \  Bam.  Sr  ^dolph, 
II.  Robinson  y.  Wilkinson,  3  Pnc«,  538.  Heaih  y.  Sansom,  X  JfevUle  4 
Mann,  104.  4  ^arn.  4  .ddolph,  172.  7Aomp«on  y.  Percival,  3  Jfeville  4- 
Afonn,  167.  Fere  v.  .^«A^,  10J5arn.  *  Cre#w.,  288.  W^tn//«  y.  Crowther, 
1  Cromp.  4"  Jerv.,  316.  2Ja?  />ar/e  Cellar,  1  i2o«€  j9an^  C««.,  297.  iTe/- 
ley  y.  Hurlburt,  5  Cowen,  554.  Armstrong  y.  Hussey,  12  iS>ef)^.  4  RawU, 
315.     Dry  Dock  Co.  v.  Treadwell,  19  Wendell,  525. 

Where  the  partnership  of  the  dormant  partner  is  known  to  one  par- 
ticular creditor,  due  notice  of  withdrawal  must  be  giyen  to  that  creditor, 
or  he  will  still  be  liable  for  the  obligations  of  his  former  partner  with  the 
creditor. — Evaiis  y.  Drummond,  4  Esp^  89.  ColL  on  Pm.,  313.  Kay  y. 
Pollock,  2  De//'*  Com^  652. 

10.  What  is  the  rule  as  to  what  circumstances  will  amount  to  a  suffi* 
eia«Mt  notice  % 

A  notice  in  one  of  the  public  and  regular  newspapers  of  the  city  or 
€Onnty,  where  the  partnership  business  was  carried  on,  is  the  usual  mode 
of  giymg  information,  and  may  in  ordinary  cases  be  quite  sufficient.  Bill 
-^ep  the  sufficiency  of  that  notice  might  be  questioned  in  many  cases. 
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ualess  it  was  shown  that  the  party  was  in  the  habit  of  reading  the  papen 
^^Rowley  y.  Home,  3  Bing.  Rep.,  2. 

The  modern  rule  is,  that  as  to  those  who  have  had  no  dealings  with 
the  original  firm,  notice  of  the  dissolution  published  in  one  of  the  usual 
advertising  gazettes  of  the  place  where  the  business  was  carried  on,  and 
published  in  a  fair  and  usual  manner,  is  conclusive  evidence  of  the  fact  of 
dissolution.— 3  Kent's  Com.,  67.  Godfrey  v.  Tufnhully  1  Esp.  R^.,  37. 
Wrightson  v.  Pullen,  1  Starkie,  375.  Booth  v.  Quin,  1  Price's  Rep.,  193. 
Lansing  v.  Ten  Eyck,  2  Johns,  Rep.,  300.  Graves  v.  Merry,  6  Cowen^ 
701.  Bristol  V.  Sprague,  8  Wendell,  423.  Martin  v.  Martin,  1  McCord^ 
Rtp.,  16.  Lucas  y.  The  Bank  ofDarien,  2  Stewart,  280.  Clark  v.  Clark^ 
4  Porter,  9.  Brisban  v.  Boyd,  4  Paige,  17.  Whitman  v.  Leonard,  3  Ptcfc 
-Rfp.,  177.  Prentiss  v.  Sinclair,  5  Vermont  Rep.,  149.  BaiiA:  o/  S'otr/A 
Carolina  y.  Humphreys,  1  McCortTs  R^.,  388.  ^Mowatty.  Howland,  3 
Day's  Rep.,  35a  iVo»  ^  Co.  v.  Douming  et  al.,  6  Lou.  iSep.,  680.  ^a<M« 
e/  a/.  V.  Wells,  6  Conn.  i2«p.,  486. 

As  to  creditors,  and  those  having  accounts  with  the  firm  at  the  time 
of  the  dissolution,  actual  notice  must  be  brought  home  to  them ;  but  it 
need  not  be  in  any  particular  form. — Mclver  v.  Humble,  16  East,  169, 
Bar^oot  v.  Goodall,  3  CamphL,  147.  ^ott  Sr  Co.  v.  Douming  etal^Q  Lou. 
Rep.,  680.     Vernon  v.  The  Manhattan  Co.,  17  Wendell,  524. 

However,  in  all  cases,  the  proper  mode  of  giving  notice  of  dissolution 
is  to  insert  the  notice  in  the  gazette,  and  also  to  send  it  round  to  the  cor* 
respondents  of  the  house. — Jfewsome  v.  Coles,  2  Campbl.  Rep.,  617.    Jen 
kinsy.  Blizzard,  1  Starkie,  418.     Munn  v.  Baker,  2  Starkie^  255.  ScAof- 
fer  V.  Snyder,  7  Serg.  4*  Rawle,  503. 

Notice  of  a  dissolution,  published  in  a  gazette  which  was  taken  by  a 
bank,  was  held  to  be  sufficient  notice  to  the  bank,  though  it  had  previous 
dealings  with  the  partnership. — Bank  of  South  Carolina  v.  Humphrey,  1 
McCord's  Rep.,  388.  •  Graves  v.  Merry,  6  Cowen,  701.  Eetcham  v.  Clark^ 
6  Johns.  Uep.,  147.  Irby  v.  Vinning,  2  McCord's  Rep.,  379.  Bristol  ▼. 
Sprague,  8  Wendell,  423.  ^ 

It  has  been  ruled  that  a  change  of  the  form  of  checks  need  by  a 
banking-house,  without  any  advertisement  in  the  gazette,  or  circular  letter 
to  customers,  was  sufficient  notice  of  the  alteration  of  the  firm,  to  a  credi* 
tor  who  used  those  checks. — Barefoot  v.  Goodall,  3  Campb.  Rep.,  147. 

But  it  matters  not  what  notice  is  given  of  the  partner's  retirement,  if 
he  suffers  his  name  to  remain  in  the  firm.  Thus,  where  a  retiring  partner 
permitted  his  name  to  remain  over  the  shop  door  after  notice  of  dissolution 
in  the  gazette,  and  while  his  name  so  remained  a  bill  was  accepted  in  the 
name  of  the  firm,  the  retiring  partner  was  held  liable  on  this  acceptance* 
— Williams  v.  Keates,  2  Starkie,  290.  Dolman  v.  Orchard,  2  Car.  4f  Payne^ 
106. 

The  fact  that  sufficient  time  to  give  public  notice  had  not  elapsed  be* 
tween  the  dissolution  of  a  firm  and  the  subsequent  making  of  a  note  by 
one  of  the  late  partners,  in  the  name  of  the  late  firm,  will  not  release  the 

gartners  from  their  liability  to  pay  such  note,  in  the  hands  of  a  bond  fide 
Mer.— Bristol  v.  Sprague,  8  Wendell,  423. 

A  partner  having  absconded,  his  co-partner  to  d  the  holder  of  a  noter 
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9gunst  them,  aot  then  dup,  that  they  were  gomg  to  iSul,  uid  renewed  the 
note  in  the  name  of  the  partnership,  making  it  payable  on  demand,  in  or- 
der that  the  creditor  might  secure  himself  by  attachment :  it  was  held^ 
that  this  note  did  not  bind  the  absconding  partner,  notice  of  the  dissolu 
tion  being  either  not  necessary,  or  implied  in  the  transaction  itself.— 
Whitman  v.  Leonard^  3  PicLy  177. 

11.  What  will  amount  to  a  sufficient  dealing  with  a  firm,  to  render 
special  notice  of  dissolution  necessary  1 

Where  a  note  was  givcfn  by  a  partner  in  the  name  of  the  firm,  for 
the  accommodation  of  a  third  person,  and  put  into  his  hands  for  the  pur* 
pose  o£  raising  money  thereon,  and  the  note  is  discounted  by  a  bank  as  an 
accommodation  note  i  the  note  was  afterwards  renewed  from  time  to  time, 
and  before  th.e  last  renewal  the  firm  was  dissolved.  An  action  was  brought 
on  the  last  note,  as  a  partnership  note.  The  dissolution  of  the  firm  before 
the  making  of  the  note,  was  set  up  as  a  bar.  Held^  that  under  the  circun^ 
stances,  the  makers  of  the  note  should  be  copsidered  as  dealers  with  the 
bank ;  that  the  dissolution  of  the  firm  in  the  interval  between  the  dates  of 
the  last  two  notes,  cannot  be  set  up  as  a  bar  to  a  recovery,  by  a  member 
of  the  firm  not  actually  concerned  in  the  making  of  the  last  note,  unless 
notice  of  the  dissolution  be  brought  home  to  the  bank.  A  publication  of 
the  notice  in  a  newspaper  taken  by  the  bank,  is  not  sufficient.  Bronson 
J.,  dissen.y  held,  that  the  defendants,  from  the  mere  fact  of  being  makers 
of  the  note,  could  not  le  considered  dealers  with  the  bank,  and  conse- 
quently, that  notice  in  the  gazette  was  sufficient. — Vernon  v.  The  Man* 
hnitan  Co.^  17  Wendell,  524. 

Where  notice  of  a  dissolution  of  a  partnership  has  not  been  published 
in  a  newspaper,  nor  brought  home  to  the  party  to  be  affected  by  it,  evi* 
dence  of  the  mere  notoriety  of  the  dissolution,  is  not  admissible  to  prove 
SQch  notice. — Pitcher  v.  Burrows^  17  Pick.,  36 1. 

Where  the  co-partners  in  a  firm  obtained  an  act  of  incorporation,  as 
a  manufacturing  corporation,  and  transferred  all  the  partnership  effects 
to  the  corporation,  and  the  corporation  made  a  by-law  providing  that  the 
business  should  be  carried  on  in  the  name  of  the  firm :  it  was  held,  that 
if  the  partnership  was  dissolved  by  these  proceedings,  yet  that  the  mem- 
bers of  it  were  liable  as  partners  subsequently,  with  third  persons  having 
no  notice  of  the  dissolution  ;  and  evidence  that  there  was  a  general  repu- 
tation or  report  that  the  signature  in  the  name  of  the  firm  was  meant  for 
the  signature  of  the  corporation,  is  admissible. — Goddart  v.  PraU,  10 
Pick.,  412. 

OF  THE  WINDING  UP  OF  THE  PARTNEESHIP  BUSINESS 

AFTER  DISSOLUTION. 

1.  What  is  the  rule  as  to  the  right  of  the  partners  to  the  partnership 
stock,  after  a  dissolution  % 

The  immediate  consequence  of  a  dissolution  of  a  partnership  is,  thai 
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tkerespective  pftitnen,  or  their  repreaentathres,  become  tenants  in  com* 
moQ  in  each  and  every  article  embarked  in  the  partnership  businiess*— 
Crawthay  ▼.  OollinSj  16  Fes.,  128.  Crawshay  ▼.  Maulej  1  Swanst.^  4*95. 
Cook  T.  Collinridge^  Jacob's  Rep.^  607.    yN'eroe  v.  Bumand^  4  Russell',  261. 

After  a  dissolationy  each  partner  becomes  a  trustee  for  the  others,  as 
to  the  partnership  funds  in  his  hands,  in  order  to  efiect  a  fair  settlement 
and  just  distribution  of  the  effects.  But  if  one  partner  pays  over  the  funds 
iii  his  possession  to  the  acting  partner,  or  general  receiver  of  the  trust,  he 
is  not  liable  for  the  insolvency  of  the  latter,  if  the  payment  was  not  made 
in  bad  faith.     Allison  v.  Davidson,  2  Dev.  Eq.  Rep.,  79. 

The  power  of  one  partner  to  bind  the  firm,  ceases  upon  the  dissolu- 
tion. One  partner  cannot  endorse  bills  and  notes  previously  given  to  the 
firm,  nor  accept  a  bill  previously  drawn  on  it,  so  as  to  bind  it.  If  the  pa- 
per was  even  endorsed  before  the  dissolution,  and  not  put  it  into  circulation, 
mitil  afterwards,  all  the  partners  must  unite  in  putting  into  circulation  in 
order  to  bind  them. — 3  Kent's  Com,,  63.  Killgour  v.  Finleyson,  1  H* 
Black.  Rep.,  155.  ^hel  v.  Sutton,  3  Esp,  Rep.,  108.  Usher  v.  Dauncy^ 
^CamphL,  97.  Wrightson  v.  Pullen,  1  Starkie,  375.  Patterson  v.  Zadu^ 
riah,  1  Starkie,  71.  Woodford  v.  Darwin,  2  Vermont  Rep.,  82.  Lansing 
r.  Gaine  ei  al.,  %  Johns.  Rep.,  300.  Foltz  v.  Pourrie,  2  Dessau.  Rep.,  40*. 
Fisher  v.  Tucker,  1  J^cCord^s  Ch.  Rep.,  173.  Loomis  4'  Co.  v.  Pearson 
tt  al..  Harp,  Eg.  Rep.,  470.  Tombeckbee  Bank  v.  Dumelly  5  JUasoji,  56* 
Poignaud  v.  Livermore,  5  JV.  S.  Mart.  Lou.  Rep.,  324.  Walker  v.  McJ^ick* 
en,  9  J^art.  Lou.  Rep.,  193. 

After  a  dissolution  of  a  partnership,  no  partner  can  create  a  cause  of 
action  against  the  other  partners,  except  by  a  new  authority  communicated 
to  him  for  that  purpose. — Bell  v.  Morrison,  1  Peters*  S.  C.  Rep.,  360. 
Offui  V.  Breedlove,  4  Loti.  Rep.,  32.  Jfott  ^  Co.  v.  Douming  et  al.,  6  Lou* 
Rep.,  683.  Peters  4r  Millard  v.  Cardere,  Syndic,  8  Lou.  Rep.,  568.  Cut* 
ler,  V.  Cochran  et  al.,  13  Lot;.  i?ep.,  484.  Dicker  son  v.  Granger,  18  Pick^ 
315.  Parker  v.  Macomber,  18  Pick.  Rep.,  505.  Castle  v.  Reynolds,  10 
Waits,  51.  Tale  v.'  Yale^  13  Conn.  Rep.,  185.  Yandes  v.  Lefavour,  2 
Blackf.  Rep.,  371. 

There  are  some  cases  which  hold  that  a  partner  may,  after  the  disso- 
lution, put  into  circulation  a  bill  endorsed  in  the  partnership  name  before 
that  event ;  and  Mr.  Oollyer  supports  that  doctrine  with  the  following  re- 
marks :  '^  The  signature  and  endorsement  are  the  acts  which  are  obliga- 
tory upon  the  makers.  If,  therefore,  those  acts  were  performed  on  a 
blank  paper  befbre  the  dissolution,  and  the  bill  were  filled  up  and  negotiat- 
ed by  the  remaining  partners  after  the  dissolution,  the  original  partners 
would  nevertheless  be  liable  on  the  bill,  and  would  be  estopped  from  say- 
ing that  it  was  irresularly  negotiated."^  Oo//.  on  Pari.,  315.  Cites  Rus* 
sell  V.  Langstaff,  <1  Do^.  Rep,,  518.  Snaith  v.  Mingay,  1  Maule  Sr  Sdw., 
87.  The  case  put,  cannot  often  arise ;  for  if  no  notice  of  the  dissolution 
had  been  given^  the  partnership  was  not  dissolved  quoad  third  persons ; 
if  proper  notice  had  been  given,  the  holder  could  scarc^  be  considered 
as  an  innocent  endorsee.  The  more  numerous  cases  and  better  opmion 
seems  to  be  in  favor  of  the  restricted  authority  of  the  surviving  o|r  acting 
partner.    The  Supreme  Court  of  the  United  States  have  clearly  he.d  that 
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the  dissehitioii  of  the  pftrtnenriiip  ptit^aik  end  to  the  aathority  of  one  pot* 
ner  to  bind  the  other,  and  operates  a  complete  revocation  of  all  power  to 
create  new  contracts,  and  the  right  of  the  partners,  as  sach,  cai^extend 
no  farther  than  to  settle  the  partnership  concerns  already  existing. — BM 
r.  Morrison^  1  PeUrs^  S,  C.  Rtp^  370.  See  McPhersan  ▼.  RaihlxnUf  1 1 
Wendell,  96. 

A  jadgment  note  of  a  partnership  debt,  given  by  a  surviving  partner 
in  the  name  of  the  firm,  is  void  as  a  judgment,  not  onlj  against  the  estate 
of  the  deceased,  bat  also  as  against  the  surviving  partner  who  g»ve  it.*«> 
'  CaeiU  v.  Reynolds,  10  Watte,  51. 

On  the  failure  of  a  partnersl^,  an  appropriation  of  the  joint  property 
by  one  partner,  to  the  payment  of  his  individual  debt,  iafraudulent  and  void 
as  against  the  partnership  creditors. — YuU  v.  Yale,  13  Conn.  Rep.,  185. 

A  retired  partner  may  give  authority  by  parol,  to  a  continuing  part* 
ner,  to  endorse  bills  in  the  partnership  name  after  dissolution. — SmUh  v. 
Winter,  4  Meeson  ^  Welhl^,  454. 

* 

2.  What  is  the  rule  as  to  the  authority  of  a  partner,  where  a  dissolu- 
tion is  caused  by  the  decease  of  his  co-partner  \ 

On  the  dissolution  by  death,  the  surviving  partner  has  a  right  to  settle 
the  afiairs  of  the  concern.  The  surviving  partner  is.  alone  suable  at  law, 
and  he  is  entitled  to  the  possession  and  disposition  of  the  assets,  to  enable 
him  to  discharge  the  debts. — 3  Rentes  Com,,  63.  Barney  v.  Smith,  4  Har. 
4*  Johns,  Rep.,  485.  Murray  v.  Mumford,  6  Cowen,  441.  Rice  v.  Shute, 
Burr.,  2611.  Coll.  on  Part.,  336.  1  Story  on  Eq.  Jurisp.,  614.  Holmes 
V.  Higgins,  1  Barn*  Sc  Cresto.,  74.  Harvey  v.  Crockett,  5  Maidt  Sc  Selw., 
336.  Berrill  v.  Hammond,  6  Bam.  Sr  Cresw.,  149.  Egbert  v.  Wood,  3 
Paige,  517.  Sale  v.  Dishman,  3  Leigh.,  448.  McCfdloch  v.  DashiM,  1 
Har,  ir  GUI,  96.  Hammersly  v.  Lambert,  2  Johns.  Ch.  Rep.,  509.  Mills 
V.  ArgaU,  6  Paige,  bll.  Payne  v.  Mathews,  6  Paige,  19.  Hutchinson  v. 
SmM,  7  Paige,  26. 

Upon  the  death  of  a  partner,  the  rights,  duties  and  liabilities,  devolve 
on  the  survivor,  and  a  creditor  of  the  firm  should  in  general  sue  him  (or 
them)  only ;  but  the  representatives  of  the  deceased  partner  are  ultimately- 
liable,  ana  insolvency,  actual  or  apprehended,  of  the  survivors,  is  a  sum* 
cient  ground  for  making  the  descendant's  representatives  co-defendants 
m  the  first  instance. — Southard  v.  Lewis,  4  Dana,  148. 

In  Louisiana,  where  an  ordinary  commercial  partnership  is  dissolved 
by  death  of  a  partner,  his  heirs  have  a  right  to  participate  with  the  surviv- 
ing  partners,  in  the  liquidation  of  the  partnership  afTairs,  till  a  partition 
takes  place.  If  one  of  the  partners  sues  to  recover  a  debt  due  the  former 
firm,  the  others  may  be  made  parties  to  secure  their  rights. — Jforris  v 
Ogden^  1 1  Mart.  Lou.  Rep.,  455. 

The  rules  concerning  the  partition  of  inheritances,  the  manner  of 
making  such  partition,  and  the  obligations  which  result  from  the  same  be« 
twecn  heirs,  apply  to  partners. — Lou.  Civil  Code,  art.  2861. 

By  the  law  of  Louisiana,  a  partner  as  such,  has  no  right  to  sue  for  or 
receive  the  debts  due  the  firm,  after  the  death  of  a  co-partner.     In  com« 
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mercial  partDershipt,  the  n^sviying  pwtner,  in  order  to  reoeiTe  the  portioa 
of  the  deceased,  and  hold  it  subject  to  the  payment  of  partnership  debts, 
mast  make  application  to  the  court  of  probates,  hare  such  portion  ascer« 
tained  and  valued,  and  give  security. 

On  the  death  of  a  partner,  leaving  several  surviving,  neither  has  a 
right  to  sue  alone,  as  surviving  partners,  nor  has  one  the  right  to  sue  as 
surviving  partner,  for  the  use  of  both,  when  there  are  two  surviving.  The 
surviving  partner  cannot  sue  without  joining  the  representatives  of  the 
deceased  partner. — Prall  v.  Peet^s  Curator^  3  Lou.  Rep.^  278.  Crazier 
T.  Hodge^  3  Lou.  Rep.^  358.  Peiert  4*  Millard  v.  Gardert^  8  Lou.  Rtp.^ 
568.  Flower  v.  O^Conner^  7  Lou.  Rep.^  197.  Cutler  v.  Cochran^  13  Lou. 
Rtp.y  484.  Hoy  et  al,  v.  Toogood^  10  Lou.  Rep.^  197.  Gardiner  tt  al.  v. 
Smiihj  12  Lou.  Eep.y  370.  Green  v.  Daken  4*  Daken^  15  Lou.  Rep.^  152. 
Derbigny  v.  Monidelli^  15  Lou.  i2i^.,  496.  Pugh  v.  Priestley^  15  Lou. 
R^.y  287.    Petrovic  v.  Hyde  et  al.^  16  Lou.  Rep.,  223. 

3.  What  is  the  rule  in  equity,  as  ho  the  liability  of  the  deceased  part- 
ner's estate  for  the  debts  of  the  concern  1 

A  partnership  contract  is,  in  equity,  treated  as  joint  and  several,  upon 
the  death  of  a  partner ;  and  partnership  debts  are  considered  as  being  the 
separate  debts  of  each  partner.  A  joint  creditor  may  file  a  bill  against  the 
representatives  of  a  deceased  partner,  though  the  survivor  be  not  insol- 
vent. He  is  not  compelled  to  sue  the  survivor  in  the  first  instance. — Fti* 
liamy  v.  Jfoble,  3  Meriv.y  593.  Sumner  v.  Powell,  2  Meriv.,  37.  Wilkin* 
eon  V.  Henderson,  1  Mylne  4-  Keen,  582.  Thorp  v.  Jackson,  2  Young  4r 
Coll.,  553. 

This  doctrine  is  of  modern  growth  in  the  English  law ;  and  it  was 
not  until  the  final  determination  of  the  great  case  of  Devaynes  v.  JSToble^  (I 
Merivale,  593.  Coll,  on  Part.,  345,)  that  it  was  firmly  settled  in  its  pre* 
sent  comprehensive  form.  That  case  was  pending  about  twenty  years — 
was  first  determined  by  Sir  John  Leach.  An  appeal  was  taken  and  twice 
argued  before  Lord  Eldon,  afterwards  elaborately  argued  before  Lord 
Lyndhurst,  and  finally  decided  by  Lord  Brougham,  (2  Russ.  4*  Mylne, 
495,)  confirming  the  former  decree.  Since  this  deciiiion  there  has  been 
no  doubt  upon  the  subject  in  England,  and  as  it  was  long  before  a  general 
principal  of  commercml  law,  it  may  now  be  laid  down  as  a  universal  rule, 
that,  upon  the  decease  of  a  partner,  his  personal  estate  is  bound  joiaiUy 
and  severally  with  the  surviving  partners.  By  the  French  and  Louisiana 
laws,  partners  in  a  commercial  association  are  bound  in  solido  for  the 
debts  and  obligations  of  the  firm. 

Dans  les  sociites  de  commerce  en  nom  eollectif,  chacun  des  assoeiis  eee 
tenu  solidairement  des  dettes  de  la  sociitL — Ordinances  de  1673,  tit.  4,  oH. 
7.    Poth.  des  Soc,  no.  96.     Pugh  v.  Priestley,  15  Lou.  Rep*,  287. 

This  is  an  exception  to  the  general  rule  of  the  civil  law,  according  to 
which,  even  if  two  persons  contract  an  obligation  together,  they  are  held 
to  contract  each  for  his  part,  if  they  have  expressly  declared  that  thev 
will  be  bound  in  solido. — Dig.,  I.  11,  sec.  2,  de  duob.  Reis. 
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The  exception  was  established,  in  faror  of  trade,  for  the  purpose  of 
givinff  to  partnerships  a  greater  credit 

In  order  to  bind  the  partners  in  solido,  two  things  mast  concur :  1st. 
That  the  obligation  has  been  contracted  by  one  who  has  authority  to  bind 
the  firm ;  2d.  That  it  has  been  contracted  in  the  name  of  the  firm. 

When  a  debt  has  been  contracted  in  the  name  of  the  firm,  it  is  obli«^ 
gatory  upon  all  the  partners,  even  when  that  debt  has  not  turned  in  any 
manner  to  the  profit  of  the  company ;  as  where  a  partner  borrows  a  sun» 
of  money  in  the  name  of  the  firm,  and  applies  it  to  his  own  use.  But  to 
be  obKgatorv,  the  debt  must  be  in  the  course  of,  or  not  apparently  out  of, 
the  partnership  business. — Potkier  Cont.  des  Obligations^  no,  100,  101. 

The  owners  of  steamboats  carrying  freight  and  passengers,  are  com* 
mercial  partners,  and  in  liquidating  the  partnership  afiTairs,  when  some  of 
the  partners  are  insolvent,  the  other  partner,  who  has  made  himself  party 
to  the  insolvent  proceedings  cannot  withdraw  his  proportion  of  the  pro- 
ceeds  of  the  steamboat,  until  the  partnership  debts  are  first  paid. — Clai' 
home  et  at.  v.  their  CreditorSy  13  Lou.  Rep.^  281. 

Stockholders  in  unincorporated  companies  are  liable  in  the  same 
manner  as  other  partnerships ;  so  partnerships  or  unincorporated  compa- 
nies for  the  purchase  and  sale  of  personal  property,  and  for  carrying  it  for 
hire  in  ships  and  other  vessels,  are  commercial  partnerships,  and  the 
stockholders  are  liable  in  solido^  for  the  debts  of  the  company. — Vigera  et 
«/.  y.  Sainetty  13  Lou.  R^.,  303.  Hagan  et  al.  v.  Scoit^  10  Lou.  Rep.^ 
348.  Baca  v.  Ramos  ei  ai,^  10  Lou,  Rep,^  420.  Mulhollon  v.  Eaton^  IV 
Lou.  Rep.,  293.  McMicktn  v.  Ficklin^s  Curator^  11  Lou,  Rep,,  314.  Gar* 
diner  et  al.  v.  Smith,  12  Lou.  Rep.,  370.  Green  v.  Dakin  Sf  Dakin,  15* 
Lou,  R^.,  152.     Derbiginy  v.  Monidelli,  15  Lou.  Rep.,  496. 

Persons  engaged  in  carrying  on  a  rum  distillery  jointly,  are  comp- 
mercial  partners. — Pu^h  v.  Priestley,  \^  Lou.  Rep,,  287. 

The  doubts  formerly  entertained  in  the  English  law  upon  this  subject, 
seem  to  have  arisen  from  the  general  principle,  that  the  joint  estate  is 
the  first  fund  for  the  payment  of  the  joint  debts ;  aud  as  the  joii^  estate 
vests  in  the  surviving  partner,  the  joint  creditors  upon  equitable  consider- 
ations ought  to  resort  to  the  surviving  partner  before  they  seek  satisfaction 
out  of  the  assets  of  the  deceased  partner. — Bishop  v.  Church,  2  Ves,,  100 
Thomas  v.  Frazer,  3  Ves,,  339.  Gray  v.  Chismll,  9  Ves.,  118.  Ex  parte 
Kenieli,  17  Ves.,  519.  Campbell  v.  Mullet,  2  Stoanst.  Rep,,  576.  Orr  r. 
Chase,  1  Meriv.  Rep.,  729.  Fisher  v.  Farrington,  Seton  on  Decrees,  239. 
Wilkinson  v.  Henderson,  1  MUne  ^  Keen,  582. 

The  ground  of  the  present  doctrine  is,  that  every  partnership  debt  is 
joint  and  several  i  and  that  in  all  such  cases,  resort  may  be  primarily  had 
for  the  debt  to  the  surviving  partner,  or  to  the  assets  of  the  deceased  part* 
ner^ — Thorp  v.  Jackson,  2  Young  4*  Coll.,  553.  Sarah  Sleech^s  case,  1 
Meriv.  Rep,,  539.  i  Story's  Eq,  Jurisp.,  626.  Braithwaii  v.  Brittain,  1 
Keen^s  Rep,,  219.  Hammersley  v.  Lambert,  2  Johns.  Ch.  Rep.,  509. 
Marshall  v.  Degroot,  1  Caines*  Cos.  in  Err,,  222.  Sale  v.  Dishman,  3 
Leigh.,  548.  Fisher's  Extr,  v.  Tucker's  Extr.,  1  McCord^s  Ch.  Rep.,  173. 
Southard  v.  Lewis,  4  Dana,  148.  Jlllen  ▼.  Wells  el  al.,  22  Pick.,  45(K 
Butis  V.  Tiffany,  21  Pick.,  96. 
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TboQgh  a  pRTtnecriup  it  dis8o]Te4>  «iii  one  parbier  sdls  his  intefnt 
to  another,  who  undertakes  to  pay  the  partnership  debts,  an  account  ren* 
dosed  by  the  acting  partner  or  his  clerk,  after  the  diesolittion,  showing  a 
balance  due  from  the  firm,  is  binding  on  the  retiring  partner. — Garland 
T.  JJgee's  Jidm^  8  Leigh.,  362. 

The  principle  is,  that  a  contract  made  by  co-partners  is  several  aa 
well  as  joint,  and  the  assumpsit  is  made  by  all  and  by  each.  It  is  obliga- 
tory on  all,  and  on  each  of  the  partners.  If,  therefore,  the  defendant  tail 
to  avail  himself  of  the  variance  in  abatement,  when  the  form  of  his  plea 
obliges  him  to  give  the  plaintiff  a  proper  action,  the  policy  of  the  law  does 
not  permit  him  to  avail  himself  of  it  at  the  time  of  trial — Barry  v.  Foyleg^ 
1  PetetH'  Rep^  317. 

The  declaration  in  an  action  against  one  partner  only,  never  gives 
notice  of  the  claim  being  on  a  partnership  transaction.  The  proceeding 
is  aJways  as  if  the  party  sued  was  the  sole  contracting  party  \  and  if  the 
declaration  were  to  show  a  partnership  contract,  the  judgment  sgainst  the 
single  partner  could  not  be  sustained. — Barry  v.  Foyles^  1  Peters^  Rtp^ 
317. 

4^  What  is  the  rule  as  ti>  the  right  of  the  respeetive  partners  to  call  for 
a  settlement  and  account  of  the  partnership  affairs  \ 

An  action  of  account  may  be  brought  at  law,  by  one  partner  against 
another.  So  an  action  of  covenant,  where  there  is  a  covenant  to  account, 
— Duncan  v.  Lyon,  3  Johns.  Ch.  Rep.,  360.  Holmes  v.  Higgins,  1  Barn. 
4-  Cresw.,  74.  Harvey  v.  Crockett,  5  Moult  4*  Selw.^  336.  Bervill  v. 
Hammond,  6  Barn.  4"  Cre$w,,  149> 

But  this  action  of  account  is,  in  many  cases,  a  very  inadequate  rem- 
edy 'y  and  is  a  dilatory,  cumbrous,  and  inconvenient  proceeding.  The 
more  perfect  and  comprehensive  remedy  is  by  bill  in  equity,  brought  by 
a  partner,  praying  an  account,  or  a  dissolution  and  account.  In  many 
cases  it  is  absolutely  impossible  to  settle  the  affairs  of  a  partnership  with- 
out the  production  of  the  books,  vouchers,  and  other  documents  belonging 
to  the  concern,  and  the  personal  examination  of  the  partners  themselves. 
So  intimate  is  the  confidence,  and  so  universal  the  community  of  interest 
and  operations  between  the  partners,  that  no  proceedings  not  including  a 
thorough  and  minute  discovery,  can  enable  any  court  to  arrive  at  the  m^ns 
of  doing  even  reasonable  justice  between  them.  And  in  addition  to  Uie 
difficulties  in  ordinary  cases,  the  death  of  either  partner  puts  an  end  al 
the  common  law,  to  any  means  of  enforcing  the  remedy  by  account ;  for 
it  being  founded  in  privity  between  the  parties,  no  suit  lay  bv  or  against 
the  personal  representatives  of  the  deceased  partner,  to  compel  an  aecoant. 
1  Stores  Eq.  Jurisp.,  614. 

No  rule  in  equity  is  better  established  than  that  an  account  will  be 
decreed  at  the  suit  of  any  of  the  partners  or  their  representatives,  showing 
a  proper  case  for  the  interference  of  the  court.  But  here  the  maxima 
^  UQ  who  seeks  equity,  must  do  equity,"  applies  \  and  it  seems  clear,  that 
wt^ere  the  plaintiff  is  a  private  debtor  to  the  partnership,  he  cannot  insist 
upon  an  account,  without  paying  the  amount  of  his  debt  into  court. — CM. 
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0m  Pmte.y  H^  Ottklandwir,  Lwender^  6  SimorUf  Rtp.,  289.  Richards  n 
Dafri€$^  2  J^Wff.  4-  Mylne^  31^.  Brown  v.  j2>e  7<»fe/,  JacoWs  Rep,^  285. 
Sray  v.  Framentj  Mad.  4"  Ge/c/.,  5.  Pendleton  v.  fTom^zte,  4  Cranch^ 
78.  Murray  v.  .tfttrray,  5  Johns.  Ch.  Rep.^  70.  Mvmford  v.  Murray^  6 
/oAiw.  CA.  /2^f .,  }7.  Richardson^ 8  Extr.  v.  Wydtt,  2  Dessau.^  471.  ^^ 
tomey  Gtn.  v.  iS^o/e  SotiA,  1  Dev.  4*  -00^^.,  553.  Kenedy  v.  McFadden,  3 
^«r.  4"  Johns.y  194.  Fvnc/c  ▼.  Leachman^  4  Dana,  27.  Caldwell  v.  Let- 
ter, 7  Patg«,  483.  Phillips  v.  Ttinwr,  2  Dw.  4-  -Bo/^,  123.  ^c/?eii  v. 
McKenzie,  2  Detr.  4-  ^a«.,  232.  Goddart  v.  Pra/r,  16  PicA:.  i?ep.,  412. 
Winston  ▼.  Emng^  1  JV*.  £>.  Msibama  Rep.,  129.  Johnson  si  al.  v.  ^ani- 
/or<{,  13  Conn.  i?e;».,  461.  IVAi/«  4*  Schnsbling's  case^  10  IFaM»,  217. 
FFtV/er  V.  Richards,  10  Co;»n.  iZep.,  37.  Yo/e  v.  Yale,  13  Conn.  jK^., 
185.  McDonald  v.  Beaoh,  3  Black/.  R^.^  55.  Ketchum  v.  Durkee^  1 
Hoffman's  Rjsp.,  528.     Washburn  v.  Goodmany  17  PtcAu,  519. 

If  the  (^^endant  swear  by  bis  answer,  that  a  specific  sum  is  due  from 
the  plaintin  to  the  partnership  as  a  private  debt,  that  sum  must  be  paid 
into  court  by  the  plaintiJS^  before  an  account  will  be  decreed. — Gold  r*- 
Canhamy  2  Swanst.^  325, 

But  a  bill  for  an  accouj:ii  need  not  contain  an  offer,  on  the  part  of  the 
plaintiff,  to  pay  the  balance,  if  found  against  him. — Knebel  r*  White^  2 
Yountt  4"  Coll.,  15. 

One  partner,  whether  plaintiff  or  defendant,  may  receive  partnership 
money  and  effects,  and  insist  on  not  paying  in  the  amount,  unless  all  the 
other  partners  will  pay  in  whut  they  have  in  their  hands. — ColL  on  Part,^ 
165. 

A  partner  may  sue  for  and  claim  the  dissolution,  liquidation  and  set- 
tlement of  the  partnership  concerns,  and  recover  whatever  sums  may  be 
found  due  to  him  on  such  settlement,  at  one  time,  ^nd  in  the  same  suit. — 
MUlaudon  v.  Sylvester  d-  Son  et  al.,  S  Lou,  Rep.  267. 

After  dissolution  of  a  partnership,  and  assignment  by  one  partner  to 
the  other,  one  partner  may  file  a  bill  for  a  settlement  of  the  partnership 
eoBcems,  and  may  unite  in  such  bill  an  impeachment  of  the  transfer  of 
property.  Creditors  may  be  joined  in  such  a  bill.— 'JSTe^cAt^m  v.  Durkee,  1 
Hoffmanns  Rep.,  528.  frashburn  v  Goodman,  11  Pick.,  519.  Dickenson 
V.  Granger,  18  Pick.,  315. 

Upon  a  dissolution  of  a  co-partnership,  a  settlement  of  its  accounte 
becomes  indispensable,  and  must  include  all  debts  due  to  the  company^ 
whether  from  its  members  or  others,  and  all  debts  due  from  the  company,, 
either  to  the  partners  or  strangers.  But  upon  a  partial  division  of  capital, 
sach  a  settlement  is  not  indispensably.  Whether  upon  an  agreement  for 
such  a  divisiob,  any  one  of  the  partners  can  be  required  to  take  his  own 
debt  in  payment  of  his  portion  of  the  capital,  depends  upon  the  fact^ 
whether  the  debt  be  then  demandable.  If  it  be,  this  ihay  be  insisted  on ; 
but  if  it  be  not,  the  agreed  division  of  capital  does  not  ptr  se  change  the 
character  of  the  debt. — JSuorney  Gen.  v.  State  Bank,  1  Dev.  4^  Bai.  Bq,^ 

545. 

In  universal  partnership,  each  partner  must  aecomit  to' die  company 
for  idf  Dtrfaich  he  has  honestly  acquired  by  his  industry,  of  ^r^  knid ;  hat 
bjiai«i<Sttlar' partnerships,  each  partner  is  onlyboinrd  to  account  to  the 
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Arm  for  what  he  gains  b  that  apeoiea  of  basinets  in  which  the  partnersUp 
is  engaged.  For  example,  if  two  shoemakers  have  contracted  a  partner- 
ship for  a  certain  time,  each  of  the  partners  is  bound  to  account  to  the 
firm  for  all  the  profits  which  he  makes  in  his  art  of  shoemaking.  Bat  if 
one  of  the  partners  should  have  the  talent  of  teaching  birds  to  sing,  he 
shall  not  be  obliged  to  account  to  the  company  for  what  he  fains  by  teach- 
ing birds  while  at  his  work,  because  teaching  birds  is  not  the  partnership 
business. — Pothier  Cont.  de  Sociei^^  ch.  7,  no.  120. 

5.  If  one  of  the  partners  has  a  debtor  in  his  own  right,  who  is  also  a 
<lebtor  to  the  firm,  and  this  debtor  pays  him  a  sum  of  money  generally, 
how  must  he  appropriate  the  payment  1 

He  must  apply  what  he  receives,  to  discharge  the  partnership  and 
his  own  debt  in  proportion — ex.  g. :  If  the  company  is  creditor  to  Pierre 
$2000,  and  one  of  the  partners  is  a  creditor  to  the  amount  of  $1000,  the 
credit  of  the  company  is  double  that  of  the  partner,  therefore  he  must  ac- 
count to  the  firm  for  two-thirds  of  the  sum  which  he  has  received  from 
Pierre  ;  this  should  take  place  even  when  by  the  receipt  which  he  has 
given,  he  has  appropriated  the  whole  sum  lo  his  own  account,  for,  owing 
to  the  affairs  of  the  company  the  same  care  which  he  bestows  upon  his 
own,  he  is  not  permitted  to  cause  his  own  debt  to  be  paid,  in  preference 
to  that  of  the  firm. — Pothier  CotU.  de  Soc,^  ch.  7,  no.  121. 

6.  Where  one  of  the  partners  has  caused  a  debtor  of  the  firm  to  pay  to 
him  his  entire  share  of  the  debt,  and  has  given  the  debtor  acquittance  for 
the  amount,  if  this  debtor  becomes  insolvent  and  the  other  partner  cannot 
recover  his  share,  shall  he  who  has  received  his  part,  be  held  to  account 
to  the  firm  for  what  he  has  received  1 

Ulpian  decides  that  if  one  of  the  partners  has  received  his  part,  he 
must  account  to  the  firm  for  what  he  has  received  more  than  his  co-part- 
ners. Quasi  iniquum  sit  ex  ettdem  sodetate  alium  plus^  aliuik  minus  const' 
qui. — Dig.^  lib.  17,  ^.  2,  ch.  63.  It  being  the  duty  of  the  partner  to  act 
on  account  of  the  firm,  he  cannot  be  permitted  to  prefer  his  own  private 
interest  to  that  of  the  company. 

For  the  same  reason,  if  one  of  the  partners,  finding  an  opportunity  to 
sell  advantageously  the  goods  of  the  firm,  but  instead  of  maldng  the  bar- 
gain on  account  of  the  firm,  he  makes  it  on  his  own  private  acconnt  by 
selling  his  part  of  the  partnership  goods,  he  shall  account  to  the  firm  for 
what  he  has  sold  more  of  his  part,  than  his  co-partner  has  sold  of  his. 
But  it  would  be  otherwise  if  one  of  the  partners  had  sold  his  part  in  a 
partnership  chattel,  which  was  not  destined  to  be  sold  for  the  profit  of  the 
£rm. — Pothier  Com.  de  Soc.^  ch.  7,  no.  122. 

Each  of  the  partners  is  only  bound  to  account  to  the  company  for 
the  gains  which  have  accrued  from  the  company,  and  not  for  those  of 
which  it  is  only  the  accidental  cause.  Ex.  g. :  If  one  of  the  partners,  in 
transacting  the  business  of  the  firm,  has  made  acquaintance  with  a  rich 
sand  beneficent  person,  whom  he  wQuId  not  otherwise  have  known,  and  this 
person  should  become  his  friend  and  make  him  a  donation  or  legacy,  ke 
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shall  not  be  obliged  to  aeeount  to  the  company  for  this  donation  or  l^fa* 
«7,  though  the  company  has  been  the  accidental  cause  of  it.  Sed  nee  coin^ 
fendium  quod  propter  eocietatem  ei  eontigteseij  inveniretin  medium^  veluHei^ 
propter  sodetatem  hares  fuiaeet  institutus  am  quid  ei  doneuum  eseei, — Dig.^ 
iib.  17,  til,  2.     Co.  pro  Soc.    Pothier  Cont.  de  Soc.y  ch.  7,  no.  123. 

7.  What  is  the  mode  of  proceeding,  after  an  account  is  decreed  1 

• 

The  accounts  must  be  taken  according*  to  the  method  prescribed  by 
the  articles,  if  there  be  special  clauses  to  that  effect,  and  the  parties  hare 
acted  upon  them ;  and  this  will  bo  the  rule  where  the  articles  are  not 
actually  executed. — Wartz  v.  Pemj  3  Bro,  Par,  Cas,y  548. 

But  where  no  provision  for  taking  the  account  is  set  forth  in  the  arti- 
cles, the  principle  of  a  court  of  equity  is,  that  each  partner  is  entitled  to 
be  allowed,  against  the  other,  everything  he  has  advanced  or  brought  in 
as  a  partnership  transaction,  and  to  charge  the  other  in  the  account,  with 
what  that  other  has  not  brought  in,  or  has  taken  out  more  than  he  oufi^ht ; 
and  nothing  is  to  be  considered  his  share  but  his  proportion  of  the  residue 
or  balance  of  the  account. — fVesi  v.  Skipp^  1  Ves.y  242.  2  Renins  Com.^ 
2n.     Taylor  v.  Fields^  4  Ves.,  396.  ' 

Every  partner  owes  to  the  partnership  all  that  he  has  promised  X» 
bring  into  the  same.    The  partner  who  has  promised  to  put  a  sum  o; 
money  into  the  partnership,  owes  the  interest  on  the  same  from  the  day 
when  he  was  bound  to  pay  such  sum. 

In  the  same  manner,  he  owes  the  interest  on  all  such  sums  as  he  has 
taken  out  of  the  funds  of  the  partnership,  from  the  day  on  which  he  re« 
eeived  them. — Lou,  Citnl  Code^  art.  2828-9. 

In  taking  the  account,  the  master  is  to  begin  from  the  last  settled 
balance ;  but  if  there  be  no  settled  balance,  then  from  the  commencement 
of  the  partnership. — Beak  v.  Beak^  Rep.  Lemp,  Finch,  Canjield  v.  Hard, 
4  Conn.  Rep.y  180.  Law  v.  Ford,  2  Paige,  310.  McCvilough  v.  Dashiell, 
I  Hot.  4-  Gill,  96. 

8.  How  does  a  court  of  equity  proceed,  to  wind  up  the  concerns  of  a 
partnership  1 

In  every  case,  where  equity  interferes  to  win<tup  the  concerns  of  a 
partnership,  it  directs  the  value  of  the  stock  to  be  ascertained,  by  a  con- 
version of  it  into  money. — Sigoumey  v.  Munn,  7  Conn,  Rep.,  324.  Story 
on  Eq.  Jurisp.,  622.  3  KerU^a  Com.,  64.  Brown  v.  Lytton,  1  P.  Will.^ 
140.  Hammond  v.  Douglass,  5  Ves.,  539.  Crawshay  v.  Collins,  15  Ves.^ 
218.  Featherstonhaugh  v.  Fenwick,  17  Ves.,  298.  wHson  v.  Greenwood^ 
223.     Cook  V.  Collinridge,  Jacobs'  Rep.,  607. 

9.  What  is  necessary  to  entitle  a  partner  to  claim  the  benefit  of  a  re- 
ceiver 1 

It  may  be  taken  as  a  general  principle,  that  a  partner  who  seeks  the 
benefit  of  a  receiver,  whether  he  desires  to  continue  or  dissohre  the  part- 
nership, should  be  able  to  prove  such  a  case  of  breach  of  duty  as  would 
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iMiihoriiefi  diftoolulion. — Goodman  v,  Whiicomb^  2  /«c,  (f  WM.^  569. 

jLmw\.  Fordty  d  Paige,  310.    Uenn  v.  Wahh^  2  Edwards,  129.     William^ 

,  «dn  V.  fTtifon,  1  J?/ofi</,  418.    Harding  t.  G/ot^er,  18  Fe^.,  281.     Const 

'  ▼.  Harris,  1  Turner  4*  Russell^  517.    Martin   r.  Van  Schaick,  4  Paige^ 

479. 

A  receiver  will  be  appointed  where  the  partner  has  been  carrying  on 
trade  on  his  own  account,  with  the  partnership  effects.^^Harding  v.  G/o- 
ver,  18  Ves.,  281.  Estwick  y.  Conningsly,  1  Fern.,  118.  Wilson  v.  Green" 
wood,  1  Swanst,,  483. 

Where  all  the  partnets  are  d^ftd,  and  a  suit  is  instituted  between 
their  representatives,  a  receiver  will  be  appointed,  as  a  matter  of  course. 
—Phillips  V.  Atkinson,  2  Bro.  Ch.  Oases,  272.     . 

The  most  prominent  point  upon  which  the  court  acts  in  appointing  a 
receiver  of  a  partnership  concern  is,  the  circumstances  of  one  partner 
having  taken  upon  himself  the  power  to  exclude  another  partner,  from  as 
fall  a  share  in  the  management  of  the  partnership,  as  he  who  assumes  that 
power  himself  enjoys. — Const  v.  Harris,!  Turner  <•  jRtu9.»  496.  Wil^ 
son  v.  Greennfood,  1  Sioanst.,  481.  Williamson  v.  Wilson,  1  Bland,  418. 
Crane  r.  Ford,  Hopkins^  114.  Jeffires  v.  Smith,  1  Jac.  Sr  Walk^  302. 
Seaton  on  Decrees,  324.  Morton  v.  Van  Sokaicke,  4  Paige,  479.  Chan- 
dkr  V.  Chandler,  Jac,  Rep,,  225. 

Trifling  circumstances  of  conduct  are  not  sufficient  to  authorize  the 
court  to  award  a  dissolution. — Goodman  v.  Whittomb,  1  Joe,  it  Walker, 
573. 

The  court  is  not  bound  to  interfere,  upon  every  breach  of  adherence 
to  the  rules  of  a  partnership.  If  partners  quarrel,  a  receiver  will  not  be 
appointed  merely  on  that  account.  There  can  be  no  ^ound  for  a  receiver 
in  a  case  of  partnership,  where  this  purtner  who  applies  to  the  court  is  in 

Possession  of  the  property. — Hem  v.  Walsh,  2  EdtcOtds^  Rep^  129.  Le- 
^eriere  v.  DeCosta,  Coll,  on  Part.,  197.  Const  v.  Harris,  1  Turner  ic 
Russ,,  518.  t^mith  v.  Law,  1  Edwards,  33.  Smith  on  Receivers,  166. 
Edwards  on  Receivers,  ch.  6,  p.  137,  164.  Higginson  v.  .tfar,  1  DessaU*^ 
429. 

10.  What  is  the  rule  as  to  the  right  of  one  of  the  ci-devant  partners  to 
.  nuiist  upon  a  sale  1 

The  rule  is,  that  upon  the  dissolution,  afid  where  it  is  not  by  the  arti> 
«le8  otherwise  agreed,  one  partner,  or  his  assignees,  tatiy  insist  upon  the 
sale  of  all  the  partnership  effects. 

In  every  case,  where  equity  int6rfer6s  to  wind  up  At  cdncems  of  a 
partnership,  it  directs  the  value  of  the  stock  to  be  ascertained,  by  a  con- 
version of  it  into  money.  After  the  dissoltftion  of  a  paitnership,  in  Con- 
necticut, one  of  the  partners  abandoned  the  partnership  concerns,  refused 
to  divide  the  stock,  and  made  no  reply  to  the  repeated  sblibitations  of  the 
other  partner  to  settle  their  concerns  amicably.  It  also  appeared  that  in 
that  State,  among  merchants  and  traders,  the  customary  mode  of  winding 
up  the  concerns  of  a  solvent  nartnership,  after  a  dissolution,  was  to  divide 
the  stock  of  goods  on  hand  oetween  tne  partnersi  or  for  oiio  partner  to 


purchase  out  ihe  other,  and  that  it  was  not  customary  to  sell  the  stock  on 
hand  by  auction  ;  and  that  when  this  mode  of  sale  was  resorted  to,  it  was 
generally  attended  with  considerable  loss  with  reference  to  the  appraised 
value.  It  further  appeared,  that  the  partner  in  whose  sole  possession 
such  goods  were  left,  in  order  to  render  them  saleable,  had  replenished 
the  stock  with  new  and  more  saleable  goods,  and  had  so  intermingled  the 
new  and  old  goods  that  it  became  impracticable  for  him  to  keep  a  sepa- 
rate account  of  ttfe  sales  of  the  old  stock.  It  was  held,  that  these  cir* 
eamstances  did  not  prevent  the  operation  of  the  general  rule  requiring  a 
sale  as  a  criterion  of  value. — oigourney  v.  Munny  7  Conn.  Rep,^  324* 
Dougherty  v.  Van  J^ostrand^  1  Hoffmanns  V,  Ch.  Rep,y  539.  Leach  v. 
LtacA,  18  Pick.,  68. 

There  are  many  cases  in  which  a  court  of  equity  will  assist  the  set- 
tlement of  partnership  accounts,  by  decreeing,  in  the  first  place,  a  sale  of 
the  property. — 1  Swanst,,  523. 

In  Fecuherstonhaugh  v.  Ftnvdck,  where  there  originally  had  been  ar- 
ticles of  partnership,  and  by  those  articles  it  was  stipulated,  that  upon  the 
retirement  of  a  partner  his  share  should  be  taken  at  a  valuation.  Yet,  in- 
asmuch as  the  partnership  had  been  continued  beyond  the  term  limited 
by  the  articles,  and  so  had  become  a  partnership  at  will.  Sir  William 
Grant  held,  that  the  share  of  the  retiring  partner  was  not  to  be  taken  at  a 
valuation,  without  his  consent,  but  that  a  court  of  equity  might  decree  a 
sale  of  the  whole  property. — 19  Fe«.,  298.    2  How.  Stnp.,  478. 

In  Wilson  v.  Greenwood,  the  partnership  was  founded  in  articles,  and 
a  special  proviso  was  made  as  to  the  assignment  of  each  partner's  share, 
upon  his  death,  retirement  or  bankruptcy.  Upon  the  bankruptcy  of  one 
of  the  partners  it  was  found  to  be  impracticable,  if  not  illegal,  to  act  upon 
the  proviso.  The  partnership,  thereiore,  being  pro  tanto  a  partnership  at 
will,  «  sale  of  the  whole  property  was  decreed  without  hesitation.— >1 
SiMiw/.,471.     IJ.  Wills.,  223. 

Again  in  Cooke  v.  Collingridge,  a  proviso  was  contained  in  the  articles 
of  partnership,  specifying  the  mode  of  distribution  of  the  stock  at  the  ex- 
piration of  the  term.  It  was  held,  however,  that  the  articles  could  not 
be  literally  acted  upon,  and  therefore,  that  upon  the  expiration  of  the 
term  the  stock  was  to  be  sold,  and  the  accounts  taken,  as  in  the  case  of 
a  partnership  at  will. — Jac.  R^.,  607. 

Although  the  cases  in  which  a  sale  has  been  decreed  have  generally 
related  to  real  effects,  and  although  it  has  been  said,  arguendo,  that  partner^ 
ship  property  which  is  capable  of  a  division  ought  not  to  be  sold,  yet  it 
seems  clear,  upon  authority  as  well  as  principle,  that,  whatever  be  the 
nature  of  the  property,  if  it  can  be  shown  that  a  siettlement  of  accounts  on 
the  footing  of  a  general  sale  would  be  most  beneficial  to  the  parties,  such 
a  sale  will  be  decreed.  Thus,  the  hoasehold  goods,  furniture,  &c.,  of  a 
house*  may  be  decreed  to  be  sold  as  well  as  the  house  itself;  and  where 
a  house  which  is  partnership  property  is  decreed  to  be  sold,  and  several 
yeara  have  elapsed  since  the  dissolution,  the  master  will  be  directed  to 
take  an  account  of  the  particulars  of  the  partnership  property  which  was 
iu  the  house  at  the  iitne  of  ihe  dissoltuiom,  and  of  the  value  of  the  property 
9X  the  time  \  and  to  inquict  whetker  any  part  of  that  property  still  remains 
I  52 
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m  The  house. — Jftnt  v.  Bumard^  4  JZtOf.,  161.    Sigoumey  ▼  MumM^  9 
Conn.  Rep.^  324. 

Thereforei  in  a  ease  where  very  extensive  partnership  premises  urere 
decreed  to  be  sold.  Lord  Eidon  drew  up  an  extremely  minute  order,  declar- 
ing the  limited  nature  of  the  good-will ;  how  far  it  might  be  abridged  in  the 
bands  of  a  purchaser  by  the  influence  of  the  original  partners  \  and  by 
what  means  a  purchaser  might  be  made  acquainted  with  the  probable  acl- 
Tantages  or  disadrantages  arising  from  it.  Accordingly,  in  the  printed 
particulars  of  the  sale,  the  master  inserted  a  notice  that  the  old  partners 
were  to  be  at  libertv  to  bid,  and  that  no  estimated  value  was  put  on  any 
subject  as  good-will.  He  likewise  inserted  the  amount  of  the  preceding 
three  or  four  years'  profits  with  the  names  of  the  customers  of  the  concern 
at  the  time  of  the  dissolution. — Cookt  v.  CMingridge^  Jac,  R^p.^  607. 

11.  What  are  the  main  questions  to  be  considered  in  taking  of  partner- 
ship accounts  1 

In  taking  the  partnership  accounts,  it  is  mainly  to  be  considered  what 
was  the  value  of  the  joint  property,  and  what  the  amount  of  the  joint  debts 
at  the  time  of  the  dissolution ;  what  was  the  share  Af  the  retired,  de- 
ceased or  bankrupt  partner  in  the  joint  property  ^  whether,  and  to  what 
extent  the  joint  capital  has  been  employed,  or  joint  debts  incurred,  since 
the  dissolution ;  whether  any  of  the  joint  property  tn  specie  has  been  sold 
since  the  dissolution ;  if  so,  what  the  gross  amount,  and  what  the  interest 
of  the  profits ;  on  the  other  hand,  whether  any  of  the  joint  property  m 
specie  having  been  sold,  the  profits  have  been  applied  to  the  purchase  of 
other  property  in  specie  ;  and  generally  whether  and  to  what  extent  the 
joint  property  has  been  traded  with  since  the  dissolution.  These,  with 
many  other  considerations  bearing  on  each  particular  case,  must  be  duly 
weighed  in  the  arrangement  of  complicated  partnership  accounts.  And 
it  ma^  here  be  remarked  that  the  account  is  founded  on  the  same  princi- 
ples, m  whatever  manner  the  dissolution  may  have  taken  place— whetheri 
therefore,  the  afllairs  are  to  be  adjusted  between  the  remaining  and  retir- 
ing partner,  the  surviving  partner  and  the  executor  ot  the  deceased  part- 
ner, or  the  solvent  partner  and  the  assignees  of  the  bankrupt  partner. — 
Collyer  on  Partnerships^  171. 

When  a  partnerahip  is  closed  by  the  intervention  of  a  court  of  equity^ 
the  court  orders  a  sale  of  the  partnership  property ;  and  the  debts,  &c.,  due 
to  strangers  being  first  paid,  each  partner  who  has  made  advances  beycmd 
bis  share  on  account  of  the  firm,  or  to  whom  there  is  a  balance  due  from 
'the  partnership,  is  reimbursed  or  paid  out  of  the  partnership  funds ;  and 
if  any  one  has  failed  to  furnish  his  due  share  of  capital  or  advances,  the 
deficit  constitutes  a  debt  from  him  to  the  firm,  which  may  be  retained  out 
of  his  share  in  the  division  \  and  after  several  partners  are  made  equal,  the 
funds  and  effects  remaining  as  joint  stock  will  be  divided  among  them  ac- 
eording  to  the  terms  of  the  partnership.  Each  partner  has  a  lien  on  the 
partnership  stock  for  his  extra  advances,  or  the  balance  in  his  favor  on  the 
partnership  account ;  which  is,  in  efiect,  a  lien  on  the  shares  of  each  of 
the  other  partners ;  which,  though  it  may  not  be  enforced  before  a  disso- 
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hition,  continues  as  long  as  the  property  remains  joint  stock.  So,  where 
a  partner  sells  oat,  the  purchaser  takes  only  the  interest  his  vendor  was 
entitled  to,  according  to  these  principles ;  that  is,  takes  it  subject  to  such 
reduction  of  the  nominal  amount  as  may  be  caused  by  reimbursing  other 
partners  for  their  extra  advances,  &c.,  on  making  up  the  vendor's  deficit 
to  the  firm. — Herman  4*  Son  v.  Louisiana  State  Ins.  Co.^  8  L.  72.,  289. 
Hcnort  v.  Collensnily  1  Dana,  291.  McLanahanv,  Ellery^  3  Mason^  269. 
Clarke  ▼.  Clarke^  4  Portevy  9. 

The  different  things  which  one  partner  may  owe  to  the  Company  are : 
1.  Those  which  he  has  promised  by  the  contract  to  bring  into  the  part- 
nership, and  which  he  has  not  yet  brought  in.  2.  Those  which  he  has 
drawn  out  of  the  common  funds  for  his  private  affairs.  3.  For  the  repa- 
ration of  all  torts  which  are  caused  by  his  fault  to  the  property  or  busi- 
ness of  the  partnership. — Poihier  Coni.  de  Soc,  ch.  7,  JVb.  109. 

When  the  things  which  one  has  promised  to  bring  into  the  partner- 
ship are  specific  corporeal  things,  and  they  happen  to  perish  without  his 
fault,  and  before  he  is  put  in  mord  by  his  co-partner,  i.  e.  summoned  or 
legally  called  upon,  and  a  refusal  to  comply,  he  is  discharged  from  his 
obligation ;  because  in  all  cases  of  debts,  of  things  specific  and  certain, 
the  risk  lies  upon  the  creditor. — Poihier  des  ObL,  part  3,  ch.  6,  art.  4. 

As  if  Jacques  should  propose  to  Pierre,  a  wine  merchant,  to  become 
a  partner  in  his  trade,  and  they  enter  into  a  contract.  Pierre  is  to  bring 
in  a  hundred  casks  of  wine  which  he  has  in  his  cellar.  Jacques  has  also 
promised  to  bring  in,  and  to  transport  them  to  the  cellar  of  Pierre,  a  hun- 
dred casks  which  are  in  a  certain  wine-house  of  Jacques ;  while  they  are 
there,  and  before  Jacques  has  been  put  in  morA  for  not  transporting  them 
to  the  partnership  cellar,  lightning  falls  upon  the  house  of  Jacques  and  the 
greatest  part  of  the  wine  is  consumed,  this  loss  is  by  vis  major  and  with- 
oat  the  fault  of  Jacques,  and  must  be  borne  by  the  partnership.  But  if 
the  loss  had  not  happened  until  Jacques  had  been  put  in  mord  by  judicial 
summons,  he  alone  must  bear  the  consequence,  for  it  was  his  wrong  that 
the  wine  was  in  the  house — and  he  yet  remains  a  debtor  to  the  partner- 
skip  for  the  hundred  casks  of  wine. — Pothier  des  ObL^  Jfo»  628. 

But  it  may  happen  that  the  loss  of  specific  things  which  one  partner 
has  promised  to  brmg  into  the  firm  but  has  neglected  to  do  so,  shall  fall 
npon  the  firm,  even  though  the  partner  has  been  put  in  morcL,  Ex.  g.  If 
I  have  contracted  with  several  persons  a  partnership  in  the  business  of 
sQcar  refiners,  and,  among  other  things,  I  promise  to  furnish  a  store-house 
belonging  to  me,  to  become  the  common  property  of  all  the  partners ;  and 
^ter  i  liave  been  put  in  morct  for  nof  delivenng  the  keys  to  the  adminis- 
trator of  the  concern,  the  house  is  burned  by  lightning:  this  loss,  though 
it  has  arrived  since  my  default  to  discharge  my  obligation,  falls  upon  the 
partnership;  for  it  would  have  been  sustained  if  I  had  performed  my  pro- 
mise and  duly  surrendered  possession,  and  I  discharge  my  obligation  by 
giving  possession  of  the  place  and  materials  which  remain. 

The  above  examples  have  relation  to  things  corporeali  certain,  and 
determinate. 

But  when  one  of  the  partners  has  promised  a  certain  sum  of  money, 
or  a  certain  quantity  of  com,  or  wine,  &c.,  or  things  indeterminate,  as  so 
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many  cows,  without  saying  what  cows,  these  questi(»ui  cannot  arise,  as  !•- 
shown  by  the  folio  wing  example : 

We  have  contracted  a  partnership  together  to  go  and  purchase^, 
in  difTerent  provinces,  certain  merchandise,  which  we  are  to  bring  hither, 
to  sell,  and  we  have  agreed  that  each  shall  put  in  1000  crowns  for  partner- 
ship funds.  If,  before  the  execution  of  this  agreement,  robbers  should 
force  your  cofiers  and  take  therefrom  the  1000  crowns  which  you  had 
destined  for  the  partnership,  this  loss  should  not  fall  upon  the  company, 
for  it  cannot  be  known  that  the  funds  of  which  you  were  robbed  were 
identically  those  which  you  owed  to  the  partnership;  therefore  you  are 
not  discharged  from  your  promise.  But  if  you  have  commenced  the  exe> 
cution  of  the  contract  by  having  departed  to  go  and  purchase  the  mer* 
ehandise,  for  which  purpose  you  carry  with  you  the  1000  crowns,  and  yoa 
are  robbed  of  them  on  the  road,  the  loss  must  fall  upon  the  partnership, 
for  you  are  supposed  to  have  paid  to  the  partnership  the  1000  crowna 
which  you  owed,  by  taking  them  with  you  on  the  voyage  which  you  made 
for  the  purpose  of  executing  the  business  of  the  partnership;  those  foods 
having  by  tnat  become  the  funds  of  the  partnership,  the  robbery  must  far 
consequence  fall  upon  the  partnership. 

Celsus  fractal ;  si  pecuniam  contulissimua  ad  mercem  tmendam^  d  mea 
pecunia  perissel^  cui  perierU.  Et  ait ;  H  past  collationem  evenit  ut  perierti^ 
quod  nan  periret  nisi  societate  coita  esset^  utrique  perire  y  ut  puta^  si  pecunia 
cUm  pereat  portaretur  ad  mercem  emendam^  periit :  si  vero  ante  collationem^ 
postquam  earn  desiinasses^  tunc  periit :  nihil  eo  nomine  consequeris^  inquii^ 
quia  non  societate  periiL — Pothier  Cont.  de  Soc^  ch.  7,  ^o.  112. — Dig.^  lib, 
17,  tit.  2,  /.  58.     Pro  Soc. 

Entre  les  choses  dont  un  associi  pent  Ure  debiteur  H  la  soctkcj  on  doU 
comprendre  les  sommes  auxquelles  monie  Pestimation  des  dommages  qu'il  a 
causes  par  safaute  dans  les  effets  ou  dans  les  affaires  de  la  soctkL  Each  of 
the  partners  is  held  only  for  ordinary  negligence,  and  not  for  sliffht 
faults.  SHI  ria  pas  la  mime  prkvoyance  qu^ont  dans  leurs  affaires  les  plus^ 
habiles  pires  defamille^  ses  associes  ne  doivent  pas  lui  imputer  a  eux^mimu 
de  sUtre  associes  avec  lui : — culpa  non  ad  exactiorem  diligentiam  redigenda 
est ;  sufficit  enim  talem  diligentiam  communibus  rebus  adkibere^  qualem  mtt 
rebus  adhibere  solet ;  quia  qui  parum  diUgentem  sibi  socium  acquirii,  de  se 
queri  debet.— L.  72,  ff.  pro.  Soc.—Insi.  Just.y  lib.  3,  *»f.  26,  sec.  9. 

A  partner  is  bound  even  for  neglectful  omissioui,  as  if  he  shoald  ne- 
glect to  make  a  purchase  which  would  have  been  advantageous  to  the- 
company.  .Si  qui  societatem  ad  emendum  coierint^  denique  res  olteriMs  doUy 
vel  culpd  empta  non  sit^  pro  socio  esse  actionem  constat. — L.  b%ff.  pro  soc. 

A  partner  may  not  be  excused  for  gross  negligence^  even  if  he  waa 
in  the  habit  of  such  negligence  in  his  own  afikirs.  Every  person  is  pre- 
sumed  capable  of  the  ordinary  care  which  persons  of  the  least  intelligence 
exercise  in  their  business ;  and  if  he  does  not  practise  this  care,  it  is  sap- 
nosed  to  be  through  voluntary  and  culpable  laziness,  for  which,  in  truths 
he  is  answerable  to  no  one  so  far  as  his  own  concerns  only  areaflbcted; 
but  he  is  accountable  to  his  co-partners  when  he  had  this  negiect  for  the 
affairs  of  the  partnership. 

He  cannot  refuse  to  indemnify  the  partnership  for  damages 
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liare  been  canted  by  hii  fault ;  and  he  cannot  oppose  as  a  compensation 
or  set-ofT,  extraordinary  profits  which  he  has  made  by  his  industry  in  other 
affairs. 

J^fon  ob  earn  rem  minHs  ad  periculum  socii  pertinet  quod  negligenti^  eju$ 
perissety  quod  in  plerisque  aliis  industrid  ejus  sodetas  aucta  fuisaei  ;  et  im^ 
ftrmtor  pronuneiavii, — L,  25,  ff.  pro,  soc.  Et  ideo  si  socius  quadam  negli* 
genter  in  societate  egissei^  in  plerisque  autem  societatem  auxisset,  nan  com- 
pensatur  compendium  negligentid, — L.  26,  pro,  Soc. 

The  reason  is  that  the  party  owing  to  the  company  all  his  industry 

has  done  no  more  than  his  duty  towards  it,  in  bringing  to  it  all  the  profits 

which  he  has  gained,  consequently  the  partnership  owes  him  nothing,  by 

reason  of  that,  which  he  can  oppose  in  compensation  to  that  which  he 

wes. — Pothier  Contrat  de  Societe^  ch.  7,  JVb.  125. 

Un  assoeiS  doit  Hre  indemniah  par  la  sociiti  non  seulement  des  di- 
hottrses  qu^il  afaxts  et  des  obligations  qu^il  a  conlractSes  directement  et  princi' 
ptdemeni  pour  les  affaires  de  la  society  ;  il  doit  pareillement  PHre  des  risques 
etdes  hasards  qu^H  a  courus^^  lorsqu^ils  itoient  inseperables  de  la  gestion  qu^U 
«  eve  des  affaires  de  la  sociHi^  et  quHl  ne  les  a  courus  que  pour  les  dites  af- 
faires  :  car  la  societi  devant  avoir  tout  le  profit  qui  risuUe  de  cette  gestion^  U 
est  equitable  qu^elle  supporte  tous  les  risques :  tlbi  luerumy  ibi  et  periculum 
esse  debet. 

TTpoB  this  point  the  Roman  jurisconsults  hare  discussed  the  follow* 
ing: 

*'  If  one  of  the  partners  should  be  wounded  by  slaves  whom  he  was 
leading  to  market  to  sell  on  account  of  the  company,  in  endeavoring  to 
prevent  their  escape,  would  he  have  a  right  to  indemnity  from  the  firm  for 
expenses  resulting  from  the  wound  or  attending  upon  its  cure  1  Labeo, 
chief  of  the  school  of  Proculians,  held  the  negative,  because  these  expen- 
aes  were  not  made  for  the  affairs  of  the  partnership,  which  had  only  been 
the  accidental  cause. — Quia  id  non  in  societatem  quamvis  propter  concieta* 
tern  tmpensumm 

On  the  contrary,  Julien,  who  was  of  the  school  of  Sabinians,  held  tht» 
tiffirmative,  and  his  opinion  has  prevailed. — Secundum  Julianum  tamen 
guod  medicis  pro  se  datum  est  recipere  potest :  quod  verum  est.  Dig,  pro. 
SoCyl.Sl, 

The  reason  is,  that  the  risk  run  by  the  partner  of  being  maltreated 'by 
'tite  slaves  was  a  risk  inseparable  from  their  conduct,  and  which  he  would 
not  have  incurred  but  for  the  affairs  of  the  company ;  consequently  he 
^ould  be  indemnified  by  the  company. — Pothier  Cont.  de  Soc,  ch,  7, 
^o.  128. 

For  the  same  reason  the  same  Julien  decides  that  if  a  partner,  while 
on  a  voyage  which  he  undertook  on  the  affairs  of  the  company,  has  been 
attacked  by  robbers,  who  wounded  his  servants,  the  company  must  indem* 
nify  him  for  what  the  robbers  have  taken,  and  for  the  expense  of  healing 
his  servants.  But  this  must  be  confined  within  the  strict  limits  of  the  part* 
nerahip  business,  and  the  company  are  not  bound  to  indemnify  the  partner 
for  things  robbed  which  were  not  necessary,  having  regard  to  his  condi* 
don  for  the  voyage.    If  the  partner  has  taken  with  him  more  money  than 
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he  woold  want  on  the  Toyftge,  and  things  which  he  could  well  do  withoaty 
the  company  do  not  bear  the  risk  of  the  surplus. 

So,  if  the  partner  take  with  him  a  great  number  of  senraiits,  the  com* 
pany  are  only  bound  for  the  expense  of  curing  those  which  were  necessary 
for  the  voyage. 

Here  another  question  arises.  If  the  partner  has  taken  with  him 
more  money  than  is  required  for  the  journey,  and  saves  a  part  from  the 
hands  of  the  robbers,  is  the  part  saved  to  be  considered  as  of  that  which 
was  necessary  to  the  voyage  and  so  at  the  risk  of  the  company,  or  is  it  to 
be  considered  as  of  the  surplus  part  and  at  the  risk  of  the  partner  1 

There  is  no  reason  why  the  loss  should  be  Imputed  more  to  one  fund 
than  to  the  other,  therefore  it  should  be  estimated  upon  both  by  propor- 
tions. For  example,  if  the  partner  required  ten  pistoles  for  the  voyage, 
and  carried  with  him  thirty,  of  which  he  saved  six,  the  company  have  only 
to  bear  the  risk  of  one-third  of  the  thirty  pistoles,  and  should  only  profit  by 
one-third  of  the  six  that  escaped  the  robbers,  and  consequently  must  in* 
demnify  the  partner  in  eight  pistoles. — Pothier  de  Soc^  cA.7,  JVb.  1^. 

The  company  is  in  truth  bound  to  indemnify  a  partner  the  losses 
which  he  has  sustained  when  they  are  the  natural  consequences  of  cer- 
tain risks  and  inseparable  of  the  administration  of  the  affairs  of  the  com- 
.pany ;  but  the  company  are  not  obliged  to  indemnify  him  for  looses  in  the 
administration  of  its  affairs,  if  these  losses  are  purely  accidental.  For 
example,  if  the  company  have  a  law-suit  with  a  person  who  was  a  friend 
of  one  of  the  partners,  and  this  person  takes  offence  at  the  suit  and  re* 
vokes  a  legacy  which  he  had  given  to  the  partner,  or  divests  him  of  a 
commission  which  he  had  procured  for  him,  though  the  partner  has  sua- 
tained  these  losses  because  of  the  company,  yet  he  can  make  no  pretence 
that  the  company  shall  indemnify  him. 

So  a  partner  cannot  claim  to  be  indemnified  for  losses,  accruing  by 
reason  that  the  care  which  he  has  bestowed  upon  the  partnership  busineaa 
has  compelled  him  to  neglect  his  own  proper  afifairs. 

Where  one  of  the  partners  becomes  a  creditor  of  the  firm,  each  of  his 
co*partners  are  only  bound  to  him  for  the  proportion  which  he  has  in  the 
concerns  while  they  are  all  solvent  ]  but  if  some  become  insolvent,  the 
•quality  which  should  enure  between  partners  does  not  permit  that  the 
creditor  partner  should  alone  support  the  consequence  of  such  insolvency. 
Procuius  putaty  hoc  ad  ctterorum  onus  pertinere  quod  ob  aliquibus  servari 
non  potest^  quoniam  societas  quam  conirahiiur  tarn  lucri  quam  damni  com* 
munio  iniiur. — Dig,  pro.  Soc.y  L  57. 

As  if  there  should  be  four  partners,  each  interested  one-fourth,  and 
one  is  creditor  of  the  concern  in  the  sum  of  $  1200,  and  one  is  insolvent, 
each  of  the  solvent  owes  $300  as  his  own  share,  and  $100  as  the  share 
of  the  insolvent.— Po/Ai>r  Cont.  dt  Soc.^  ch.  7,  J^o.  132. 

12.  What  is  the  rule  as  to  the  right  of  a  member  of  a  partnership  formed 
for  illegal  purposes  to  demand  an  account  and  distribution  of  profits  % 

That  a  partner  in  such  a  firm  has  no  right  to  the  assistance  of  a  court 
of  justice  to  compel  an  account  of  receipts  and  profits,  and  even  when  the 


gfenetaLbnsmecs  of  Ihe  firm  is  legal,  and  Bome  particakr  illegal  transac* 
tion  has  been  efieeted  by  one  partner,  the  other  cannot  compel  an  account 
of  the  profits,  because  the  law  will  not  permit  partfierships  to  extend  to 
illeg^  objects. 

Public  morals,  public  justice,  and  the  well-established  principles  of. 
judicial  tribunals  alike  prohibit  the  interposition  of  courts  of  justice  to 
lend  their  aid  to  efiect  such  purposes. 

The  law  leaves  the  parties  to  such  a  contract  as  it  found  them.  If 
either  has  sustained  a  loss  by  the  bad  faith  of  a  partic^s  crimzTiiSf  it  is 
but  a  just  infliction  for  a  premeditated  and  deeply  practised  fraud ;  which, 
when  detected,  deprives  him  of  anticipated  profits,  or  subjects  him  to  voh 
expected  losses.  He  must  not  expect  that  a  judicial  tribunal  will  degrade 
itself  by  an  extension  of  its  powers,  by  shifting  the  loss  from  one  to  the 
other:  or  to  equalize  the  benefits  or  burthens  which  may  have  resulted 
by  the  violation  of  every  principle  of  morals  and  of  laws. — BartU  ▼.  Co/* 
mm,  4  Petera'  S.  C.  Rep^  184. 

In  relation  to  property  acquired  by  illicit  traffic,  a  partner  stands  ia  a 
difierent  light  from  other  creditors ;  they  claim  to  be  paid  out  of  the  gen* 
eral  assets  of  their  debtor  ;  the  partner  seeks  for  one  half  of  the  property 
unlawfully  acquired,  and  cannot  be  listened  to* — Adorns  ▼.  his  Crediiort^ 
14  Lou,  Rep.,  454.  Marst  v.  Wilson^  4  T.  R.,  453.  Broume  v.  Duneonf 
10  Bam.  4"  Cresw.,  93.  Rtgga  v.  Xowrence,  3  T.  22.,  454.  Cocio  v.  Ih 
Bemales,  Ryan  if  Moodi/j  102*  Etring  v.  Osbaldutany  2  Myht$  4r 
Craig,  58. 


OF  THE  RIGHTS  OF  PARTNERS  AGAINST  THIRD 

PERSONS. 

■ 

1.  What  is  the  rule  as  to  the  right  of  partners  upon  sealed  in^rumenta 
in  the  partnership  name  1 

Where  a  bond  is  given  to  a  firm,  without  any  provision  for  a  change 
taking  place  in  the  firm,  the  rights  of  the  partners  under  this  bond  unll 
cease,  as  to  Mfuiure  matters,  upon  the  incoming,  retirement,  or  death  of 
a  partner.  The  first  case  which  established  this  doctrine  is  that  of  WrigU 
T.  Russell,  which  is  relied  upon  by  Lord  Kenyon  in  Myers  v.  Edge,  his 
Lordship  saying : — "  I  very  much  approve  of  the  case  cited  from  Wuson." 
^Wright  V.  Russell,  3  Wils.,  532.    2  W.  BL,  934. 

Since  Lord  Mansfield's  time,  the  courts  have  adhered  entirely  to  the 

Srinciples  of  Wright  v.  Russell*  Thus,  in  the  case  of  Strange  v.  Lee,  a 
ond  waa  entered  into  by  one  BIyth,  and  the  defendant,  Lee,  conditioned 
for  the  payment  by  the  co-obligors,  their  executors,  &c.,  to  Wakwyn, 
Strange  &  Co.,  bankers,  or  either  of  them,  of  all  sums  of  money  which 
should  become  due  to  them  from  Blyth,  for  money  advanced,  &c»  Wak 
wyn  died.  The  court  of  King's  Bench  held,  that  upon  this  event,  the  obli* 
gation  ceased,  and  did  not  cover  advances  made  to  blyth  after  that  period'i 
aad  that,  therefore,  the  surviving  partners  of  Walwya  could  not  bring  ai| 
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action  on  the  bond,  in  respect  of  any  sach  adTanoes. — Strange  t.  Lae,  8 
Sast,  434. 

So  where  a  firm  of  bankers,  five  in  number,  took  a  bond  conditioned 
for  the  re-payment  **  to  them,  of  any  money  advanced  by  them  five,  or  any 
or  either  of  them,"  it  was  held  that  this  bond  did  not  extend  to  sums  ad- 
vanced by  the  survivors,  after  the  death  of  one  of  them.  ^^  The  words  of 
the  condition,"  said  Mansfield,  C.  J.,  **  again  and  again  revert  to  the  obli- 
gees' capacity  of  bankers ;  they  were  bankers  only  as  they  were  partners 
in  the  banking-house,  as  it  is  called  ;  and  this  security  is  conditioned  to 
pay  any  money  advanced  by  them  five,  or  any  or  either  of  them."  Taking 
these  last  words  by  themselves,  it  might  at  first  be  conceived,  that  if  any 
of  the  five  advanced  money,  this  bond  should  secure  it ;  but  the  words  are 
afterwards  explained,  where  it  is  seen  that  the  money  is  to  be  paid  to  the 
jive.  Now,  it  could  never  be  intended  that  money  advanced  by  one  of 
them  should  be  repaid  to  the  five ;  and  this  shows  that  the  words  *^  ad* 
vanced  by  them,  or  any  or  either  of  them,'^  must  be  confined  in  their  mean* 
ing  to  money  advanced  by  any  or  either  of  them,  in  their  capacity  of 
bankers^  on  behalf  of  all  the  ^ve.  So,  conversely,  where  one  firm  of  iMink* 
ers  took  from  another  firm  of  bankers,  namely,  A.  &  B.,  a  bond  oondi* 
tioned  for  the  repayment  of  all  sums  of  money  for  which  they,  A.  &  B.,  or 
either  of  them,  should  draw  upon  the  obligees  by  means  of  bills,  it  was 
held,  that  this  bond  did  not  extend  to  a  bUl  drawn  by  B.  after  the  death 
ef  A. — Weston  v.  Barton^  4  Taunt,^  673.  Thomas  v*  De  Costa^  2  Moort^ 
386.  Ex  parte  Watsony  19  Ves.^  459.  Simson  v.  Cooke^  1  Bing^  452. 
Dance  v.  GirdUr^  1  JVew.  £ep.,  94. 

B.  Stokes,  Pemberton,  and  G.  Stokes,  by  an  indenture  of  the  4th  of 
January,  1B02,  covenanted  jointly  and  severally  with  Harding,  Oakes  and 
Willington,  their  executors,  administrators,  and  assigns,  that  they,  B. 
Stokes,  Pemberton  and  G.  Stokes,  or  some  or  one  of  them,  or  some  or 
one  of  their  heirs,  &c.,  would  pay  to  Harding,  Oakcs  and  Willington,  or 
to  the  survivors  or  survivor  of  them,  or  to  the  executors,  &c.,  of  such  sur- 
vivors, upon  demand,  all  sums  of  money,  not  exceeding  j620,000,  which 
then  were,  or  should  at  any  time  thereafter,  before  and  until  the  19th  of 
February,  1807,  become  due  and  owing  from  B.  Stokes  to  Harding,  Oakes 
and  Willington,  or  to  the  survivors  or  survivor  of  them,  or  to  the  execu- 
tors or  administrators  of  such  survivor,  either  for  principal  money  then 
already  lent  or  advanced,  or  thereafter,  within  the  time  aforesaid,  to  be  lent 
and  advanced }  or  for  interest  then  due  or  to  become  due  thereon  ;  or  for 
money  then  already  paid  or  lent,  or  thereafter,  within  the  time  aforesaid, 
to  be  paid  or  lent  by  Harding,  Oakes  and  Willington,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  to 
B.  Stokes,  or  to  his  order,  or  for  his  use,  Sec, 

Harding  died  in  March,  1802,  having,  by  virtue  of  a  power  reserved 
to  hilh  in  the  partnership  articles,  bequeathed  his  share  of  the  business  to 
his  executors,  in  trust  for  his  children. 

The  business  was  accordingly  carried  on  by  theexecutors,  conjoint' 
ly  with  Oakes  and  Willington.  It  was  contended,  that,  by  the  introduc- 
tion of  the  executors  into  the  firm,  no  new  partnership  was  created,  and 
therefore,  that  the  indenture  of  January,  1802,  was  a  security  for  monies 
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sdvaneed  to  B.  Stokes,  Vf  Oakei,  W111ingtoii,and  the  executors  of  Hard- 
ing. But  Lord  Lyndhurst  held,  clearly,  that  the  partnership  with  the  ex- 
ecutors was  a  new  partnership,  and  therefore  that  the  instrument  did  not 
extend  to  moneys  advanced  by  such  new  partnership,  as  it  could  not  apply- 
to  advances  made  by  a  firm  consisting  of  Oakes,  Willington,  and  another 
person,  who  was  not  a  member  of  the  firm  on  the  4th  of  January,  1802.— 
Ptmb^ton  V.  Oakes^  4  Russell^  154.     Ex  parte  Watson^  19  Fe^.,  459. 

2.  What  is  tBe  rule  where  the  bond  is  given  in  the  partnership  name  1 

Where  a  bond  is  given  to  a  firm,  by  the  name  which  it  has  used  for 
manT  years,  without  alteration,  evidence  may  be  admitted  to  prove  to  what 
individuals,  trading  under  that  name,  the  bond  was  given.  Consequently, 
those  partners  to  whom  the  bond  was  in  fact  given,  may  recover  in  an  ac- 
tion on  the  bond,  although  the  bond  does  not  appear  on  the  face  of  it  to 
have  been  made  to  them  in  particular,  but  to  the  firm  by  its  general  name. 
Thus,  in  an  action  on  a  bond,  the  bond  being  read,  it  appeared  that  the  de- 
fendant thereby  bound  himself  to  the  *'  widow  Moller  &  Son,"  it  was 
proved  that  the  widow  Moller  had  been  dead  some  years  before  the  exe- 
cution of  the  bond,  and  that  the  plaintifi*s,  her  sons,  had  since  continued 
to  carry  on  trade  under  the  old  fihn.  On  its  being  objected  that,  although 
a  bill  of  exchange  or  a  promissory  note  might  be  given  to  a  mercantile  firm, 
yet,  in  such  a  solemn  instrument  as  a  bond,  the  names  of  the  obligees 
must  be  named.  Mansfield,  C.  J.,  thought  it  was  enough  if  the  plaintiffs 
were  proved  to  be  the  persons  meant  by  the  widow  Moller  6c  Son ;  and 
they  had  a  verdict  accordingly. 

Where  a  bond  is  given  to  the  trustees  of  a  trading,  company,  condi- 
tionally to  secure  the  faithful  services  of  a  clerk  to  the  company,  this  bond 
will  remain  in  full  force  so  long  as  such  clerk  acts  in  such  capacity,  and 
notwithstanding  the  fluctuations  of  the  company. — Moller  v.  Lambert^  2 
Campb.,  548.  Metcalf  v.  Bruiriy  12  East,  400.  2  Campb.,  422.  Simson 
V.  Ingham^  2  Bam,  (c  Cresw,,  65.  2  iDoio/.  4  Ryi^j  249.  Simson  v 
Cooke^  1  Bing^  452. 

The  extent  of  the  liabilities  of  the  obligor  and  sureties  in  a  bond,  have 
been  discussed  in  the  courts  of  the  United  States,  in  the  following  cases. 
— Hopkirk  v.  McConico  et  al.^  2  Brock.  Bq},^  220.  Pendleion's  Executors 
V.  TAe  United  Slates^  2  Brock.  Rep,^  76.  Lidderdale  v.  Robinson^  2  Brock. 
Rep, J  159.  Bank  of  the  United  States  v.  Winston^ s  Executors  et  al.^  2 
Brock.  Rep^  252.  United  States  v.  Graves  et  al.^  Ib.^  379.  United  Staies 
V.  Maurice  et  al.^  Ib>,  96.  Dox  v.  The  Postmaster  General,  1  Peters^  S, 
C.  Rep.,  325.  United  States  v.  Stansbury  et  al.j  1  Peters*  S.  C.  Rep.. 
575.  Hunter  v.  The  United  States,  5  Peters*  S.  C.  Rep.,  173.  Farrow  4r 
Browne  v.  The  United  States,  5  Peters'  S.  C.  Rep.,  373.  United  States  v. 
Orr^e  ^dministratcfrs,  8  Peters*  S.  C.  Rep.y  399.  United  States  v.  Jones, 
8  Peters*  S.  C.  Rep.,  375.  United  States  v.  Bradley,  10  Peters*  S.  C. 
Rep.^  443*  Sprig  v.  The  Bank  of  Mount  Pleasant,  14  Peters*  S.  C.  Rep., 
201.  United  Staies  v.  Boyd,  15  Peters*  S.  C.  Rep.,  187.  United  Staies 
T-  Cushman,  2  Sumner*s  Rep.,  310.  Gass  v.  Sanson,  3  Sumner^  454. 
Jfood  V.  Manut  3  Sumner,  318.     Wiggin  v.  Dorr,  S  Sumner,  410.    The 
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above  cases  are  generally  apon  official  bovnds,  imt  they  are  referred  to 

here  as  illustrating  the  doctrine  above  discussed. 

3.  What  is  the  rule  as  to  the  limits  of  the  rights  of  partners  opos  panrf 
contracts  1 

The  limits  of  the  rights  of  partners,  under  parol  or  unsealed  writtCD 
contracts,  are  determined  by  the  same  rules  as  those  which  we  have  en- 
deavored to  develope  in  regard  to  sealed  contracts.  These  rules  may,  in 
fact,  be  said  to  apply  to  every  species  of  particular  arrangement  made  by 
a  creditor  with  the  firm  with  which  he  deals. — 19  Ves>y  607.  2  Row  Bank 
Ciw.,  376.  .  .        : 

Where  A.  deposited  with  his  bankers  several  deeds,  and  signed  a 
memorandum  addressed  to  Messrs.  Y.  &  Z.,  bankers,  stating  that  he  had 
deposited  the  deeds  "as  collateral  security  for  the  balance  of  any  sum  or 
sums  of  money  which  you  may  at  any  time  advance  for  my  account,  and 
which  I  hereby  oblige  myself,  my  heirs  or  executors,  to  assign  in  a  legal 
manner,  whenever  required  so  to  be."  Lord  Eldon  held,  that  this  deposit 
and  agreement  alone,  without  any  further  agreement,  did  not  extend  to 
advances  afterwards  to  be  made  by  the  house,  whenever  the  partners 
should  be  changed. — Ex  parte  Kensington^  2  Vea,  4*  Bea.^  79. 

Upon  the  same  principles,  a  guarantee  given  to  the  whole  firm  shall 
not,  prinut  faciey  enure  to  the  benefit  of  the  remaining  partners. — Myers 
V,  Edgr^  7  burn.  4-  East^  254.  Grant  v.  Jfaylor,  4  Cranch,  224.  Rolson 
V.  Drummtmd^  2  Bam.  4r  Jidolph.^  303.  Ex  parte  Hooper^  I  Rosey  328. 
Ex  parte  Marshy  2  Rose^  239.  Ex  parte  Llaydy  1  Glyn.  4*  /am.,  339.  But 
there  are  many  cases  in  which  unsealed  contracts  may  be  enlarged  or  ex- 
plained, either  by  a  liberal  construction  of  the  contract  itself,  or  by  evidence 
oC  matters  dehors  the  contract.  The  effect,  therefore,  of  sach  construction 
or  evidence,  may  be  to  enlarge  the  rights  of  partners  seeking  the  benefits 
of  such  contracts,  so  as  to  give  them  a  remedy  adapted  to  the  various 
changes  of  the  firm.  Thus,  it  has  been  held,  that  equitable  mortgages^ 
though  evidenced  by  a  written  memorandum,  may  be  enlarged  even  by 
parol:  where,  therefore,  such  a  mortgage  is  made  to  the  members  of  a  firm, 
if  upon  the  affidavit  and  examination  taken  together,  aided'by  the  extreme 
probability  of  the  intention  of  the  parties,  it  can  be  collected,  that  what 
was  originally  deposited  for  one  purpose  should  be  held  as  deposited  also 
for  another,  with  reference  to  the  demand  of  the  subsequent  partners,  such 
an  enlargement  of  the  original  mortgage,  though  by  parol,  will  be  sufiicient. 
— Ex  parte  Hooper y  I  Rose^  328.  Ex  parte  Marshy  2  Rosty  239.  Ex  parte 
Uoydy  1  Glyn.  4  Jam.,  339« 

Where  an  equitable  mortgage  was  made  to  a  firm  of  five,  one  of  whom 
was  'a  nominal  partner  only,  it  was  held  to  be  extended  by  subsequent 
agreement  to  the  actual  partnership  of  four. — Ex  parte  MexandeCy  1  Glyn. 
Sr  Jam.y  409.     Ex  parte  Kensington^  2  Ves.  Sr  BeatneSy  79. 

4.  What  is  the  rule  for  the  construction  of  guarantees  given  to  a  firmt 

Guarantees  are  not  to  be  construed  strictly  according  to  the  letter,  but 
according  to  what  appears  generally  on  the  evidence  to  have  been  the  in* 
tention  of  the  parties ;  and  in  the  absence  of  much  evidence  on  this  head 
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then  most  strongly  against  tho  guarantee. — Har grave  v.  Smetj  S  Moore  <f 
PiByiUy  584.    Davie  v.  PendergrasSy  5  Bam,  4r  ^Id.^  192. 

Sometimes  a  guaranty,  though  given  only  to  one  partner,  may  enure 
to  the  benefit  of  the  whole  firm. — Garrett  y.  Handley^  4  Bam.  4*  Cresw^ 
664.  7  DowL  Sc  RyL,  144.  Walion  v.  Dodson,  3  Car.  *  P.,  162.  Peaae 
if  Hursty  10  Bam.  4"  Cresw.^  122.  Moraely  v.  Handford^  10  J9am.  4r 
Crew.,  729.  ... 

A  letter  was  written  to  the  plaintiff,  requesting  him  to  furnish  the  per* 
sons,  on  whose  account  the  letter  was  given,  who  were  partners,  ''  with 
any  sum  they  might  want  as  far  as  $50,000,"  and  guaranteeing  the  pay- 
ment of  the  amount.  It  was  held,  that  the  guaranty  covered  advances 
only  to  the  persons  on  whose  account  it  was  given  whilst  partners,  and  on 
partnership  account,  and  could  not  be  implied  to  cover  advances  to  either 
of  the  partners  separately,  on  his  separate  account ;  that  the  authority  of 
the  guaranty  was  revoked  by  a  dissolution  of  the  partnership,  and  no  sub- 
sequent advances  made  by  the  plaintiff  after  a  notice  of  such  dissolution 
were  within  the  reach  o£  the  guaranty. — Cremer  v.  Higginsoriy  1  Mason^ 
323.  •      ^ 

Upon  a  guaranty  given  to  the  plaintiff  of  all  notes  of  Sturgis  which 
he  should  endorse,  to  the  amount  of  $10,000 ;  the  plaintiff  endorsed  notes 
made  by  Sturgis  to  that  amount ;  and  when  they  became  due  they  were 
taken  up,  and  new  notes,  signed  by  Sturgis  and  Lovell,  with  whom  Stur- 
gis had  subsequently  entered  into  partnership,  and  endorsed  by  the  plain- 
tiff, were  substituted  in  their  place.  It  was  held,  that  the  guaranty  did 
not  extend  to  the  new  notes ;  and  that  by  the  substitution  the  old  notes 
were  extinguished. — Russell  v.  Perkins^  1  Masoriy  368.  Edmondson  v. 
Drake  4r  Mitchell,  5  Peters^  S.  C.  Rep.,  624.  Drummond  v.  Prestman,  12 
Wheaton^s  Rep.j  515.  Russell  v.  Clark! s  Executors,  7  Cranch^  69.  Law* 
roson  V.  Mason^  3  Cranch,  492.>  Lanusse  v.  Barker^  3  Wheat.^  101.  Lee 
V.  Dick,  10  Paers'  S.  C.  Rep.,  482. 

A  guaranty  is  a  mercantile  instrument,  and  to  be  construed  accor^ 
ing  to  what  is  fairly  presumed  to  have  been  the  understanding  of  the  par- 
ties, without  any  strict  technical  nicety. — Lee  v.  Dick.,  lb.,  482.  Watson's 
Execuiors  v.  McLaren,  19  Wendell,  557.  Hunt  v.  Smith,  17  Wendell,  179. 
Graham  v.  O'Mal,  2  HalPs  Rep.,  474.  Clarke  4"  Clarke  v.  Burdett,  2 
HalPs  -Rep.,  197.  Albany  Dutch  Church  v.  Vedder,  14  Wendell,  165.  Sty- 
nets  v.  Brook,  10  Wendell,  206.  Kendal  v.  Wallia,  10  Wendell,  374. 
Mann  v.  Eckford^s  Executors,  15  Wendell,  502.  Lanusse  v.  Barker,  10 
Johns.  Rep.,  312.  Salle  Sr  Warley  v.  Meugy,  1  Bail.  Rep.,  220.  Brumby 
V.  Dugan,  2  HilPs  Rep.,  508.  Shewell  v.  Knox,  1  Dev.,  511.  Adams, 
Cunningham  4r  Co.  v.  Jones,  12  Peters*  Rep^y  207.  Reynolds  et  al.  v. 
Douglass  d  al.y  12  Peters*  Rep.,  497.  King  v.  Hormones*  Heirs,  6  Lou» 
Rep.,  619.  Bed  v.  Jforwood,  7  Lou.  Rep.,  103.  Williams  v.  Reynolds,  11 
Louisiana  Rep*,  235.  Thompson  v.  WilsoA^s  Executors,  13  Louisiana  Rep., 
143. 

Where  the  defendants  gave  the  following  guaranty :  Messrs.  M.  & 
D.,  my  son,  G.  D.,  is  desirous  of  commencing  business  in  your  way,  and 
wants  the  usual  credit  for  four  or  six  months.  If  you  think  proper  to  sup- 
ply him,  I  will  be  answerable  for  the  amount  of  JSIOO.     Held,  that  this 
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was  not  a  gnaranty  binding  on  the  defendant  after  a  change  in  the  fim 
of  M.  &  D.— Dry  V.  Davy^  2  Ferry  4"  Davidson^  24-9. 

5.  What  is  the  rule  as  to  how  far  the  rights  of  partners  may  be  extin- 
guished by  the  act  of  one  member  of  the  firm  % 

A  release  by  one  partner  of  a  joint  debt  is,  at  least  'in  maiiy  cases, 
binding  on  the  firm,  and  if  tyro  partners  commence  an  action,  one  may  re- 
lease the  subject  matter  of  it.  Hence  it  has  been  expressly  decided  that 
if  one  of  two  plaintiffs'  partners  release  a  defendant  after  action  brought, 
without  the  consent  of  tne  other,  a  court  of  law  will  not  set  aside  such  re- 
lease, unless  fraud  be  clearly  established — 10  Moore^  393.  Jfapitr 
V.  McLeod^  9  Wendelly  120.  Ferry  v.  Jackson^  4  Term.  lJ«p.,  519.  Ellison 
V.  Dezell,  1  Selw.  JV.  C,  364».  Watson  on  Parl.y  225.  Smith  v.  Stone^ 
4  GilL  df  Johns.y  310.  Bruen  v.  Marquand^  17  Johns.  Rep.,  58.  Pierson 
Y.  Hooker^  3  Johns,  Rep.j  68.  J\iont.  on  Partnership^  24.  Stoan  v.  Steele^ 
7  Easly  211.  Hackshaw  v.  Perkins^  2  Swanst.^  544.  Roberts  r.  Rowen 
4-  Co.,  2  Har.  Rep.,  314. 

Dans  les  societts  soit  universelles,  soit  pariictdiires,  le  pouvoir  de 
Vassode  administrateur  ne  s*eiend  pas  jusqu^  d  pouvoir,  sans  Vavis  de  ses  «- 
socies,  iransiger  sur  les  proccs  de  la  sociiti  ;  car  cela  passe  aussi  le  pouvoir 
d^tmfondJt:  de  procuration  gen&role.  Mandato-generali  non  contineri  etiam 
transactionem  decidendi  cau8&  interpositam. — L.  60,  ff.  de  pro  cur.  Pothier 
Control  de  Societe,  Pro.  Soc.,  62. 

After  the  dissolution  of  a  partnership  between  Salmon  Sl  Browne, 
Salmon  executed  a  release  of  a  partnership  debt  in  the  name  of  the  firm, 
although  by  an  agreement  with  Browne,  a  moiety  of  the  debt  was  reserved 
to  Browne,  and  Salmon  was  not  authorized  to  release  more  than  his  own 
share.  It  was  held,  that  even  supposing  Salmon  released  only  his  own 
moiety  of  the  debt,  the  right  of  action  for  the  debt  was  gone. — SeUmon  y. 
Davis,  4  Binney,  375. 

One  of  the  two  joint  plaintiffs,  who  had  formerly  been  partners, 
having  agreed  that  the  action  should  be  discontinued,  the  other  made  af« 
fidavit  that  the  cause  of  action  was  a  debt  due  to  the  partnership,  and  that 
the  agreement  was  made  to  defraud  him,  by  collusion  between  the  co> 
plaintiff  and  the  defendant ;  and  thereupon  the  court  refused  to  order  a 
non-suit,  saying,  that  the  defendant  would  have  an  opportunity  when  the 
cause  should  be  tried,  of  showing  what  effect  should  be  given  to  the  agree- 
ment in  question. — Loring  v.  Brackett,  3  Pick,,  403.  Napier  v.  J\fcLeod^ 
9  Wendell,  120. 

6.  What  circumstances  will  amount  to  a  payment  of  a  debt  to  a  part- 
nership % 

Payment  to  one  partner  i?  payment  to  the  firm.  Lord  Tenterde& 
held  that  after  a  dissolution  of  partnership  between  two  {partners,  either 
partner  may  receive  a  debt  due  to  the  firm,  notwithstanding  a  stipulation 
in  the  deed  of  dissolution  that  one  shall  receive  all  the  debts.  His  Lord- 
ship therefore  ruled,  that,  to  an  action  brought  by  B.  against  C,  on  a  bill 
jdrawn  by  B.,  and  accepted  by  C,  after  the  dissolution  of  the  partnership 
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of  A.  and  B ,  bat  for  a  debt  due  from  C.  to  that  partnership;  it  was  no 
answer  for  C.  to  say,  that  by  the  terms  of  the  dissolution,  A.  only  was  to* 
receive  the  debts  of  the  firm. — Duffe  v.  East  India  Co.^  15  Ves,y  198» 
King  V.  Smith,  4  Car.  Sr  Payne,  108,  191.  Bristow  v.  Taylor,  6  Jlf .  *  «S., 
156.  2  Starkie,  50.  Henderson  v.  Wild,  2  Campb,,  561.  Beckum  4« 
£c/e9  V.  Peay,  2  -5ai7.  iJe;?.,  133.  Mlison  v.  Davidson,  2  Dct?.  i?^.  /?fp., 
79.  Cotton  V.  Evans,  1  i)«i?.  4*  -5a«,  £^.  i?gp.,  284.  PFieed  v.  Richardson^ 
.  2  DetJ.  Sr  Batt.  Rep.,  535.  Campbell  v.  Mathews,  6  Wendell,  551.  G(W5  v. 
Siinson^  3  Sumner,  99. 

If  a  debtor  of  a  partnership,  instead  of  paying  what  he  owes,  gives 
one  of  the  partners  authority  to  receive  moneys  on  his  account,  in  confi- 
dence that  they  will  be  applied  in  satisfaction  of  his  debt,  retainer  of  these 
moneys  by  the  partner  receiving  them,  is  equivalent  to  payment. — Per 
Sir  John  Leach,  1  Russdl  Sr  Mylne,  195.     7am/.,  332. 

Where  a  partnership  was  dissolved  and  a  receiver  appointed,  a  debtor 
knowing  thereof  will  not  be  discharged  by  payment  to  either  partner*— 
Manning  v.  Brickell,  2  Haywood  (JV*.  C.)  133. 

Where  two  houses  are  partners  in  a  particular  transaction,  payment- 
to  one  house  on  account  of  that  transaction,  is  payment  to  both.  So 
where  two  houses  have  a  common  partner,  payment  of  a  bill  of  exchange 
endorsed  from  one  house  to  the  other,  is,  in  law,  payment  to  both;  and 
although  one  house  is  deprived  of  the  benefit  of  such  payment,  it  cannot 
sue  the  acceptor. — Jacaud  v.  French,  12  East,  317. 

But  where  a  person  is  indebted  to  a  firm,  and  also  separately  to  one 
of  the  partners,  pay^nent  to  that  partner  is  not  payment  to  the  firm,  unless 
the  money  be  specifically  appropriated  to  such  purpose. — Johnson  v. 
Boone^s  Admrs,,  2  Harrington^ s  Rep,,  172.  Gass  v.  Stinson,  3  Sumner's 
Rep.,  99.  Pritchard  v.  Drtiper,  1  Russell  ^  Myl.,  191.  Jfott^e  v.  Prit- 
chard,  2  Clarke  *  Fin.,  379. 

A  judgment  taken  by  one  of  two  joint  creditors  does  not  extinguish 
the  debt,  unless  it  be  clearly  taken  with  the  concurrence  of  both.  Where,, 
therefore,  previously  to  the  dissolution  of  a  partnership,  one  of  two  part- 
ners took  a  warrant  of  attorney  to  himself  alone,  from  a  debtor  to  the 
firm,  and  afterwards,  with  notice  of  the  debtor's  insolvency,  entered  up 
judgment,  levied  execution  on  debtor^s  goods,  and  received  several  sums 
of  money  from  the  sale  of  those  goods,  and  died :  It  was  held,  that  this 
act  of  the  deceased  partner  did  not  extinguish  the  debt  as  a  joint  debt^ 
there  being  no  evidence  that  the  surviving  partner  extinguished  his  power 
to  receive ;  consequently,  that  the  latter  was  liable  to  repay  to  the  as* 
signees  of  the  debtor,  the  money  so  received  by  the  deceased  partner. — 
Biggs  V.  Fellows,  8  Barn.  4"  Cresw.,  402.    2  Man.  Sr  Ryl.,  450. 

Where  a  receipt  has  been  given  by  one  partner,  in  the  name  of  the 
firm,  but  without  the  knowledge  of  the  other  partners,  such  receipt  is  not 
conclusive  evidence  against  the  firm  in  an  action  by  them  for  their  de* 
Bumda. — Parrel  et  a/,  v.  Hutchinson,  I  Perry  4*  Davidson,  437. 


its  arrisTmoM. 


OF  ACTIONS  BY  PARTNERS- 

1.  In  what  respects  is  the  power  of  partners  to  sue  in  an.  action  ex  eon* 
traciUy  not  co-extensive  with  that  of  individuals  \ 

That  power  may  possibly  be  lost  by  the  death  or  accession  of  a  part- 
ner. So,  also,  where  the  same  person  is  member  of  two  different  firmi^ 
an  action  of  assumpsit  cannot  be  brought  by  one  firm  against  the  other ; 
for,  in  such  a  case,  the  same  person  would  be  both  plaintiff  and  defendant 
in  the  same  action ;  and  it  is  a  rule  at  law,  that  a  man  cannot  sue  himself. 
— Bosanquet  v.  Wray^  6  Taunt,^  598.  MaffaU  v.  Van  Millengeny  3  Bast, 
4*  PulLj  124.  De  Tastet  v.  ShaWy  1  Bam.  Sc  Md.^  664!.  ComptonY. 
Matthews^  3  Lou.  Rep.^  136.  Keener.  Lizardi^  6  Lou,  Rep.y  314>.  Lessevt 
V.  .architect  Co.y  1 3  Lou.  Rep.^  415.  Kenlock  v.  Hamhlin^  2  HUl^  19.  Cald- 
well V.  Letter^  7  Paigr^  483. 

In  Jones  v.  Yates^  Sykes  &  Bury  being  partners,  Sykes  frandolently 
^ve  the  bills  of  the  partnership  in  discharge  of  his  separate  debt.  He 
likewise  applied  part  of  the  partnership  funds  to  the  same  purpose.  One 
question  was,  whether  the  partners  could  recover  the  amount  of  the  bills 
and  of  the  money  in  a  court  of  law;  namely,  by  bringing  trover  for  the 
bills,  and  assumpsit  for  the  money.  And  the  court  of  Kinj^'s  Bench  held 
that  they  could  not.  *'  We  are  not  aware,"  said  Lord  Tenterden,  "  of 
any  instance  in  which  a  person  has  been  allowed,  as  plaintiff  in  a  court  of 
law,  to  rescind  his  own  act,  on  the  ground  that  such  act  was  a  fraud  on 
some  other  person ;  whether  the  party  seeking  to  do  this  has  sued  in  his 
own  name,  or  jointly  with  such  other  person.'' 

The  defrauded  partner  may,  perhaps,  have  a  remedy  in  equity,  by  a 
suit  in  his  own  name  against  his  partner  and  the  person  with  whom  the 
fraud  was  committed.  Such  a  suit  is  free  from  the  inconsistency  of  a  party 
sueing  on  the  ground  of  his  own  misconduct.  There  is  a  great  difierence 
between  this  case  and  that  of  an  action  brought  against  two  or  more  part- 
ners,  on  a  bill  of  exchange  fraudulently  made  or  accepted  by  one  partner 
in  the  name  of  the  others,  and  delivered  by  such  partner  to  a  plaintiff  in 
discharge  of  his  own  private  debt.  In  the  latter  case,  the  defence  is  not 
the  defence  of  the  fraudulent  party,  but  of  the  defrauded  and  injured  party. 

The  part^  to  a  fraud,  he  who  profit^  by  it,  shall  not  be  allowed  to 
create  an  obligation  in  another  by  his  own  mjsconduct,  and  make  that 
misconduct  the  foundation  of  an  action  at  law. — Jones  y.  Yates^9  Banu 
4"  Cresw.j  532.     Biggs  v.  Lawrence^  3  Term  Rep.^  454.  - 

Persons  engaged  in  an  illegal  partnership  cannot  maintain  an  action 
on  any  contract  arising  out  of  their  dealings  as  partners.  The  illegality 
of  the  partnership  may  sometimes  be  pleaded  specially,  or  may  be  made 
the  ground  of  non-suit  at  the  trial. 

Where  the  partnership  is  legal,  the  partners  cannot  recover  npon  an 
illegal  contract,  although  such  contract,  at  the  time  it  was  made,  waa 
known  only  to  one  of  the  members  of  the  firm.— JIforie  v.  ^ilson^  4  Term. 
Rep.,  353.     Brown  v.  Duncan,  10  Barn.  ^  Crtiw.,  93.    Biggs  r.  Law* 
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rence^  3  Term.  Rep.j  454.    BartU  v.  CoUman^  4  PeTsrs*  j{ep.,  184.  JUatM 
T.  4ti  CrediioTj  14  Lo«.  /Sep.,  454. 

Persons  who  may  legally  be  partners  in  foreign  coontries,  as,  for  in- 
stance, husband  and  wife,  are  not  permitted  to  sue  as  partners  in  this  conn« 
try.  If  they  have  recourse  to  an  English  tribunal,  they  must  place  such 
a  plaintiff  before  that  tribunal  as  can  by  the  laws  of  this  country  be  per- 
mitted to  sue. 

Lastly,  the  rights  of  partners  to  sue  in  respect  of  partnership  trans- 
actions are  affected  by  the  bankruptcy  of  one  or  more  of  them.  For,  in 
that  case,  they  cannot  generally  maintain  an  action  ex  contractu^  without 
joining  the  assignees  of  the  bankrupt  as  plaintiffs.  Likewise,  if  one 
partner  in  an  adventure^  buy  goods  for  the  aoventure  and  become  a  bank- 
rupt, and  his  vendor,  without  notice  of  the  partnership,  stop  the  goods  in 
transitu^  the  solvent  partner  is  then  tenant  in  common  of  the  goods  with 
the  vendor^  and  cannot  sue  the  latter  for  them  in  an  action  of  trover. — 
Codo  V.  De  Barndes^  Ryan  ^  Moody^  102.  Salomon  v.  J^issen^  2  Term. 
Rep.y  674.  Shaw  v.  Harvey,  1  Jiood.  Sc  Malk.,  526.  Dutch  East  India 
Company  v.  Van  Moees^  1  Str,,  612.  Melan  v.  Due  de  Fitz-James^  1  Bos. 
if  PulLy  138.  The  British  Linen  Company  v.  Drummond^  10  Barn.  4: 
Cresw^  903.  De  la  Vega  v.  Vianna,  1  Bam,  4*  ^dolph.,  284.  Talleyrand- 
V.  Botdanger,^  Ves.^  447. 

2.  What  is  the  rule  as  to  the  joinder  of  partners,  plaintiffs  in  an  actiooi 
4xeoniractul 

In  an  action  against  a  stranger,  to  enforce  a  contract  made  with  the 
£rm,  where  there  has  not  been  any  severance  of  interest,  all  who  were 
partners  at  the  time  of  the  contract  must  join  as  plaintiffs.  The  reason 
given  is,  that  where  the  interest  is  joint,  if  several  were  to  bring  actions 
for  one  and  the  same  cause,  the  court  would  be  in  doubt  for  which  of 
them  to  give  judgment. 

Hence,  when  the  contract  is  under  seal,  all  the  partners*  covenantees 
must  join  ;  and  as  their  legal  interest  is  joint,  it  matters  not  though  the 
covenant  be,  in  terms,  joint  and  several.  Hence,  also,  when  the  contract 
is  in  the  form  of  a  negotiable  security,  all  the  partners'  payees  must 
join  ;  and  where,  by  the  terms  of  the  contract,  a  note  given  to  the  firm  is 
to  be  a  continuing  security  throughout  all  the  changes  of  the  house,  if  the 
note  be  not  endorsed  to  any  of  the  successive  new  firms,  the  original  payees 
must  join  as  plaintiffs,  although  some  may  have  retired  from  the  partner- 
^ip. — Mont,  on  Fart.,  59.  Lambert*8  Case,  Godbolt,  225.  Cabdl  v. 
Vaughan,  1  Saund^  291,  b.  n.  4.  Anderson  v.  Martindale^  1  East,  497. 
Doremus  v.  Seldon,  19  Johns.  Rep.,  213.  Osborne  v.  Harper,  5  East,  225. 
Byrea  v.  Davey,  1  H.  Bl,  236.^  Brand  v.  Boukoit,  3  Bos.  Sr  Full,  235. 
May  V.  May,  1  Car*  ^  Payne,  44,  Ecleston  v.  Slipsham,  Saund.,  153. 
Chit,  Pl.y  6,  n.  Plait  on  Covenants,  123.  Pearse  v.  Hurst,  10  Bam.  4* 
Cres.,  122.  Twopenny  v.  Young,  3  Barn.  ^  Cresw.,  208.  5  Doiol.  4* 
Ryl.,  259.  ffarner  v.  Griswold,  8  Wendell,  665.  Boggs  v.  Curtain,  10 
Sergt.  SrRawle,  211.  Gouliv.  Gould,  8  Cowen,  168.  Gould  v.  Gould,  6 
Wend.^  263.   Siepjfard  v.   Ward^  8  Wend.^  452.    Bavfley  v.  Cramer^  4 
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Cov>en,  717.  JStcGregor  v.  Clevdand^  5  Wend.,  476.  WardeUy.  Pmnrnf^ 
1  Wend.,  411.  Clark  *  Bushmll  v.  Jtfi7/cr  *  Lo2«,  4  JT^nrf.,  628.  RiU 
V.  Packard,  5  Wend.,  375.  TVran  v.  i)c  Tastras,  2  Lou.  Rep.,  236.  Dor- 
riole  V.  Jlztmia,  3  Low.  iJep.,  359.  i><iOTd  y.  Eloi,  4  Loti.  -R^.,  107.  Ltn- 
eo/h,  Fearing  Sf  Co.  v.  Executors  ofRussel  Ball,  6  Lou.  Rep.,  689.  Ctu/er 
y.  Cochran,  13  Loti.  17ep.,  485. 

In  Louisiana  the  personal  representatives  of  a  deceased  partner  mast 
be  joined  in  an  action  by  the  survivors. — Prall  v.  Peei^s  Curator,  3  Lou. 
Rep.,  378.  Crozier  v.  Hodge,  3  Lou.  Rep.,  358.  Flower  v.  O'Connor^  7 
Low.  /2ep.,  197.    Butler  v.  CocAran,  13  Lou.  Rep.,  484. 

A  dormant  partner  who  has  never  been  known  in  the  transaction  to 
which  the  suit  relates,  need  not  be  made  a  party. — Hawley  v.  Cranmer,  4 
Cowen,  717.  JV.  Y.  Dry  Dock  Company  v.  Treadtoell,  19  Wenddl,  525. 
Clarke  Sc  Bushndl  v.  Miller  Sr  Lozee,  4  Wendell,  628. 

In  an  action  by  partners,  on  a  deed,  those  members  alone  can  be  made 
plaintiffs,  who  are  parties  to  the  deed,  although  the  deed  may  have  been 
executed  for  the  benefit  of  the  whole  firm. — Ew  parte  Peel,  6  Ves.,  654. 
Ex  parte  Williams,  Buck,  13:  Harrison  v.  Fitzhenry,  3  Elsp.,  238.  Berk" 
Uy  v.  Hardee,  5  Beam.  Sf  Cresw.,  355.  8  Dowl.  4"  Ryl'i  102-  P^ase  v. 
'Hirst,  10  Bam.  Sr  Cresw,,  122.  Metcalfv.  Rycrolt^  6  Maul.  ^  Selw.,  75. 
Schack  V.  Anthony,  1  Maul.  Sf  Selw.,  574. 

But,  although  contracts  contained  in  a  deed  can  only  be  enforced  by 
those  who  are  parties  to  the  deed ;  yet  written  contracts,  not 'ander  seal, 
may  be  enforced  at  law  by  those  for  whose  benefit  they  are  made,  as  well 
as  those  whose  names  appear  upon  the  face  of  the  contract. — Hallidayy. 
Daggd,  6  Pick.,  359. 

Therefore  an  action  may  be  maintained  by  all  the  partners  on  a  guar- 
antv  given  in  terms  to  one  only,  if  given  for  the  benefit  of  all,  or  it  may  be 
mamtained  by  that  partner  alone  to  whom  it  is  given. — Garret  v.  Hand'- 
ley,  3  Barn.  Sr  Cresw.,  663.  4  Bam.  4*  Cresw.,  462.  Dowl.  4-  fiy/.,  144 
4  Bam.  4-  Cresw.,  666. 

On  these  principles,  likewise,  an  action  on  a  policy  of  insvrancer 
may  be  brought  by  either  the  person  in  whose  name,  or  the  person  on. 
whose  account  the  policy  was  effected ;  and,  though  the  person  whose 
name  is  used  in  the  policy  be  inserted  jointly  with  another,  the  action  may 
be  brought  in  his  name  separately,  if  the  joint  interest  be  stated  in  the 
declaration.  Likewise,  where  a  policy  is  effected  in  the  names  of  A.  &. 
B.,  but  A.  only  is  interested,  the  action  may  be  brought  in  his  name  sepa- 
rately, his  separate  interest  being  stated  in  the  declaration. — Groves  v. 
Dubois,  1  Term.  Rep.,  112.  Gumming  v.  Forrester,  I  Maul.  Sf  Selw.,  497. 
Hagedorn  V.  OHverson,  2  Maul.  Sr  Selw.,  426.  D.  Bailey,  J.,  ^  Bam.  Sjr 
Cres.,  666.  Cosack  v.  Wells,  1  Chiti.  PL,  5.  Marsh  v.  Robinson,  ^ 
Esp.,  98. 

An  agreement  between  the  partners  cannot  vary  their  right  of  action 
against  third  persons.  Hence  it  has  been  observed,  that  the  ostensible 
members  of  afirm  cannot,  by  agreement,  give  authority  to  %ny  one  of  tbem 
to  bring  an  action  in  his  name  a^inst  strangers.  So  it  has  been  ruled, 
that  if  a  firm  admit  a  new  member  upon  an  agreement  that  he  atadi  be 
deemed  a  partner  from  a  previous  day,  an  action  for  a  debt  contracted  with 
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the  partnerthip  before  the  day  when  the  new  member  wae  actually  admiv^ 
ted,  must  be  instituted  in  the  name  of  the  old  firm. — Radenhurst  v.  BcUe$^ 
3  ^i;^.,  470.  1 1  Moart^  421.  Davies  v.  HatokmSy  3  Maule  ^  Sdw.,  487. 
Puller  V.  Rot,  1  Ptake^  260.  Wilsford  v.  FTcmn^^  1  Esp^  182.  ifo//  v» 
Leighy  8  Cranchy  51. 

3.  What  is  the  rule  as  to  joinder  of  nominal  partners  1 

Generally,  a  nominal  partner  need  not  join  as  a  eo-plaintiff  in  an  ac- 
lion  oa  a  contract  made  by  the  firm.  On  the  contrary,  he  may  be  called 
as  a  witness  for  the  plaintiffs,  though,  in  such  case,  the  plaintiffs  must 
show  clearly  at  the  trial,  that  the  nominal  partner  had  no  interest  whatever 
in  the  concern.— Par^oiu  ▼.  Croahyy  5  Etp,,  199.  Davenport  r.  Rack^ 
drawy  1  Car.  4*  P*j  89.  Glos90p  ▼.  Colemany  1  Starkie,  23.  Teed  ▼.  Et^ 
wortkjiy  14  Eaaty  210.     Kelt  v.  Jfainbyy  10  Bam.  tf  C,  20. 

4.  What  is  the  rule  as  to  infant  partners  1 

An  infant  partner  must,  it  seems,  join  in  an  action  by  the  firm,  for  r^ 
corery  of  a  debt  due  to  the  firm,  for  this  mode  of  suing  gives  the  defend* 
ants  an  opportunity  of  setting  off,  against  a  debt  contracted  with  the  firm, 
any  demand  upon  it  contracted  with  the  infant  in  the  name  of  the  part- 
nership.— Teed  v.  Eltoorthy,  14  Easty  210.  Goode  v.  Harrison,  5  B.  4r 
Ald^  157.     Thornton  v.  Illingworthy  2  Barn.  4*  C,  826. 

5.  What  is  the  rule  where  one  of  the  partners  has  become  bankrupt  1 

Generally,  when  one  partner  becomes  bankrupt,  the  solvent  partner 
most  sue  jointly  with  the  assignees  of  the  bankrupt  partner,  on  contracts 
made  with  the  partnership ;  and  if,  after  the  bankruptcy  of  one  partner,  all 
the  partners  sue,  the  bankruptcy  may  be  pleaded  in  bar  of  the  action.— 
Tkomason  v.  Frerey  10  Easiy  418.  J^urray  r.  Murray y  lb  Johns.  Rep.,  70, 
Bekhardi  v.  Wilsony  8  Term  Rep.,  140.  Bird  v.  Pierponiy  1  Johns.  Rep.y 
118.  Murray  v.  Murrayy  5  Johns.  Ch.  Rep.y  60.  Pders  v.  DavieSy  7 
Mass.  Rep.y  257. 

6.  What  18  the  rule  as  to  the  joinder  of  parties  to  an  action,  ex  delidOy 
brought  by  partners  1 

Where  there  is  a  joint  damage,  or  an  injury  is  committed  to  the  joint 
property  of  a  partnership,  all  the  partners  ought  to  join  as  plaintiffs  i  and 
the  rule  extends  to  actions  for  words  spoken  of  the  partners  in  the  way  of 
their  trade*  And  with  regard  to  these  latter  actions  it  has  been  said,  thai 
H  a  co-partnership  be  libelled,  and  the  libel  contains  matter  which  particu- 
larly affects  the  character  of  one  of  the  firm,  a  joint  action  may  be  main- 
tained against  the  libeller,  who  would  have  less  reason  to  complain  of  such 
proceedings,  than  he  would  have  if  each  partner  brought  a  separate  action 
for  the  injury  done  to  the  firm. — Bac.  Mr.  Joint  Tenant.  Co,  Litt.y  198. 
Sedgeworth  v.  Overendy  7  Term  Rep^  279.  Bloxam  v.  Hubbardy  5  East, 
407.  /.  S.  Sound.  PI.  4*  Ev.  tit.  Partners,  Cooke  v.  BatcAellory  3  Boss* 
4-  Pa//.,  150.    Bromage  v.  Prossery  4  JBam.  4r  Cresw.^  247.    6  Dowl.  4* 
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Ay/^  296.    Padem  r.  Gmemeg^  17  ^«f«.  R^^  182.    Per  £e<f,  C.  /.,  8 
Mng.j  456* 

It  has  been  ruled,  that  if  a  peraon  collude  with  one  partner  to  injare 
the  others,  those  others  can  maintain  a  joint  action  against  the  person  so 
colluding,  and  the  special  damage  may  be  laid  as  their  joint  damage,  al- 
though they  may  have  no  joint  fund,  independent  of  the  general  fund  of 
the  partnership. — Longman  v.  PoUy  1  Mood.  4*  Malk.^  223. 

In  actions  in  form  ex  delicto^  and  which  are  not  for  breach  of  contract, 
if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only  be  taken  l^ 
pica  in  abatement,  or  by  way  of  apportionment  of  the  damage  on  the  trial ; 
and  the  defendant  cannot,  as  in  actions  in  form,  ex  contractu^  give  in  eri* 
dence  the  non-joinder  as  the  ground  of  non-suit  on  the  plea  of  the  general 
issue,  or  demur,  or  move  in  arrest  of  judgment,  or  support  a  writ  of  error, 
though  it  appear  upon  the  face  of  the  declaratioD,  or  other  pleading  of  the 
plaintiff,  that  there  is  another  party  who  ought  to  have  joined.. — 1  CAitt, 
PL^  55.  Cabell  v.  Vaughan^  1  Saund,^  291,  g.  Jfelthorpe  v.  pomngton,  2 
Lev.j  113.  Blackburn  v.  Graves^  1  Mod.^  102.  Coryton  v.  Lytheby^  2 
Sattnd^  116.  Hammond  v.  FTAiVe,  Sir  W.  Jones,  142.  Addison  v.  Over" 
end^  6  Term  Rep.^  766.    Sloxam  v.  Hubbard^  5  East^  407. 

7.  What  is  the  rule  as  to  the  evidence  necessary  to  support  an  action 
brought  by  partners  1 

In  actions  by  partners  to  recover  a  partnership  demand,  unless  the 
contract  or  obligation  which  is  the  foundation  of  the  action,  has  been 
expressly  made  with  all  the  members  of  the  firm,  or  unless  the  action  be 
brought  on  a  bill  endorsed  in  blank,  in  which  case  no  joint  interest  need  be 
proved ;  it  will  be  incumbent  on  the  plaintiffs  to  prove  that  they  all  were 
partners  at  the  time  of  the  contract,  otherwise,  as  we  have  seen,  they  will 
be  nonsuited. — Evans  v.  Mann,  Cotop.,  569.  Ord  v.  Portal,  Z  Catf^^ 
239.  Camden  v.  Anderson^  5  Term  Rep,,  709.  Smiih  v.  Huni,  2  Stewarf. 
1222. 

Generally,  however,  in  an  action  by  a  firm  on  a  bill  endorsed  to  them 
in  blank,  it  is  not  necessary  that  they  should  prove  their  partnership,  or 
that  the  bill  was  endorsed  to  them  jointly. — Ord  v.  Portal^  3  Campb.^  229. 
Attwood  V.  Rattanbury,  6  Moore,  579. 

Partnerships  are  usually  proved  by  the  oral  testimony  of  clerka,  or 
other  agents  or  persons  who  know  that  the  alleged  partners  have  actually 
carried  on  business  in  partnership ;  and  it  is  not  necessary  to  produce  any 
deed  or  other  agreement  by  which  the  co-partnership  has  been  substituted. 
And,  if  a  witness  called  by  the  partners,  to  prove  the  partnership,  is  unable 
htihe  moment  to  specify  the  several  names  of  the  partners,  a  namber  of 
names  containing  those  of  the  partners  among  others,  may  be  suggested 
to  him  for  the  assistance  of  his  memory. — Alderson  v.  Clay,  1  Starkie,  406. 
Acerro  v.  Petroni.  1  Starkie,  100.  Mawman  v.  Gillett,  2  Taunt,,  325. 
Rother  v.  Howard,  2  Starkie,  68.  Benjamin  v.  Porteus,  2  H.  BL,  590. 
Mooreman  v.  Graffenread,  4  Const.  Rep.,  145.  Courcier  v.  Pcnnock^  14 
Sergt.  4*  Rawle,  51.    Jluston  v.  Waich,  2  Mass.  Rep,,  401. 

In  an  action  by  two  active  partners,  to  recover  the  price  of  goods 


mMy  the  donnant  partner,  on  releasing  his  interest,  is  a  competent  witr 
neto  for  the  plaintiff,  where  the  interest  of  the  dormant  partner  was  un- 
ksown  at  the  time  of  the  contract. — Clarkson  v.  Carttr^Z  Cowen^  84. 

Where  one  of  two  partners  executes  a  bond  for  dnties  on  goods  inn 
ported  by  the  partnership,  with  surety,  and  the  surety  adrances  his  co*obl^ 
gor  money,  with  which  he  pavs  off  the  bond,  the  surety  may  maintain  an 
action  against  both  partners,  this  being  a  partnership  transaction,  thouoL 
if  the  surety  himself  had  taken  up  the  bond,  he  could  only  have  brouAt 
an  action  for  money  paid,  against  the  partner  who  executed  it  with  him. 
^•^Walden  v.  Sherbourne,  15  Johm.  Rep,^  409. 


OF  ACTIONS  AGAINST  PAETNEBS. 

1.  What  is  the  rule  as  to  the  necessary  parties  in  an  action  ex  contradu^ 
against  partners. 

In  an  action  brought  against  a  partnership  firm,  on  a  partnership  con- 
tract, not  under  seal,  all  those  who  were  partners  at  the  time  of  the  con- 
tract ought  to  be  joined  as  defendants. — Brisiow  v.  James,  7  Term  Rep.^ 
257.  Byers  v.  Dohie,  1  H.  Bl,  236.  Ditchbum  ▼.  Spraeklitiy  5  E^^  31. 
Lodge  V.  Dicas^  3  Barn.  Sr  Md,^  611.  So  also  in  an  action  against  part- 
ners on  a  joint  bond,  or  joint  coyenant,  all  the  co-obligors  or  co-covenant- 
ers should  be  made  defendants. — Homer  v.  Moore^  5  jfur.,  2611.  Vernon 
T.  Jeffiries,  2  Str.,  1146. 

"On  a  joint  and  several  promissory  note,  made  by  a  firm  and  a  third 
person,  a  suit  may  be  mitintained  against  the  members  of  the  firm,  with* 
oat  joining  the  other  maker,  the  partners  for  this  purpose  being  considered 
as  bat  one  person,  and  the  non-joinder  of  the  other  maker  cannot  be  pleaded 
in  abatement. — Vantine  y.  Crane  et  al.,  I  Wend.^  524. 

Where  two  persons,  partners  in  trade,  were  subjected  to  the  payment 
of  a  debt  of  a  third  person,  one  as  surety,  and  the  other  as  heir  of  a  co- 
surety, which  debt  was  paid  from  the  partnership  funds,  it  was  held  that 
a  separate  action  may  be  maintained  by  each,  against  the  principal,  for  a 
moiety  of  the  money  ^tAd.^^ould  y.  Gouldy  6  Wend.^  263. 

In  a  suit  against  three  persons,  two  of  whom  are  alleged  to  be  part- 
ners, a  promissory  note  signed  by  one  in  his  proper  name,  and  by  the 
second  in  the  name  of  his  firm,  may  be  given  in  evidence  in  support  of  a 
count  on  a  note  alleged  to  be  nuide  by  the  defendants,  their  own  proper 
bands  being  thereunto  subscribed. — PoUer  Sf  Clarke  v.  Cumminga  et  al.^ 
7  Wend^  172. 

A  promissory  note  made  by  one  of  the  members  of  a  firm,  in  the  name 
of  the  ficm,  is  admissible,  it  seems,  in  evidence  in  an  action  against  both 
partners  under  a  count  on  the  note,  althoagh  there  be  no  averment  of  part- 
nership in  the  declaration. — Mack  v.  Spencer^  4  Wend.^  411. 

The  non-joinder  of  a  dormant  partner,  as  co-defendant,  cannot  even* 
be  pleaded  in  abatement  where  the  plaintiff  haa  no  m<Mtns  of  knowing  of 
the  partnership :  for,  if  I  deal  with  A.,  he  cannot,  in  reference  to  that 
ttaasMtion,  say  there  ia  a  contract  between  him  and  B.,  of  whom  I  know 


4)S8  or  FABaonas. 

Aotfaing,  thus  catiipeUmg  me  to  be  a  joint  credker  of  those  two;  w1 
joint  property  may  be  scarcely  anything,  and  not  the  sole  creditor  of  the 
only  man  I  knew. — Ex  parte  Jfoif oik,  19  F«f.,  455.  BtJdnef  v.  Ritchie^ 
1  Siarky  338.  Doo  ▼.  Chippmden.  Mbot^  Skipping^  76.  Greltier  ▼. 
JftaUy  1  Ptakt^  146.  Ex  parte  Hamper,  17  Vea,^  512.  Robinson  ▼* 
Wilkinson,  3  Price,  538.  JVcw  Yor/c  Dry  Dock  Company  ▼.  Treadweli,  19 
Wendell,  525.  7ra</e$man'«  i^onA:  r.  ^vtor  e/  o/^  11  Wendeli^  87.  jB«yJ 
ir.  Plumb,  7  Wendell^  309.    Hawley  v.  Cramer^  4  Cowoft^  717. 

2.  What  is  the  rule  where  one  partner  is  an  infant  ? 

If  one  partner  was  an  infant  at  the  time  of  the  contract,  and  has  not, 
since  the  attainment  of  his  majority  and  before  the  commencement  of  the 
action,  ratified  the  contract  by  some  writing  with  his  sigaatare  affixed,  he 
ought  not  to  be  made  a  co-defendant.  For,  if  he  joined  in  the  action,  and 
the  partners  plead  non»a$sumpsit^  the  verdict  mast  be  for  such  of  the  de- 
fendants as^are  adults,  because  the  contract  is  void  against  one ;  so  olao 
if  he  be  joined  in  the  action  and  plead  his  infancy,  &e  plaintiff  cannot 
enter  a  nolle  prosequi  as  to  him,  and  proceeds  against  the  others,  as  is 
allowed  by  the  statute  in  cases  of  bankruptcy  ;  but  he  must  discontiaue 
the  action,  and  commence  a  new  action  against  the  adult  defendant,  he 
being  the  sole  contracting  party  according  to  the  legal  effect  of  such  a  con* 
tfact.-^Per  Mansfield,  C.  /.,  3  Taunt.,  313.  Chandlier  v.  Parka,  3  Esp.^ 
W.    Jaffray  v.  Frebain,  5  Esp.,  47. 

The  law  is  otherwise  in  New  York  and  Massachusetts,  where  it  is 
keld,that  if  a  plaintiff  declares  against  several  defendants,  and  one  of  them 
pleads  infancy,  oc  gives  it  in  evidence  under  the  general  issue,  the  plaint* 
iff  may  enter  a  nolle  prosequi  as  to  the  infant^  and  proceed  to  judgment 
against  the  other  defendants. — Hartness  v.  Thompson,  5  Johns*  i{qi., 
159.     Woodward  v.  JfewhaU,  1  Pick.,  500. 

A  promissory  note  was  executed  in  the  name  of  the  firm,  by  one  of 
the.  partners  who  was  an  infant  at  the.time  of  the  execution  of  the  note  ; 
it  was  held  in  Virginia  that  an  action  on  the  note  should  be  brought  against 
the  firm,  and  not  against  the  adult  partner  only ;  the  act  of  the  infant  be- 
ing voidable  only  at  his  election,  and  not  void.— fTo/m^/y  v*  Lindenberger^ 
2  Randolph,  478. 

S.  What  is  the  rule  in  actions  ex  delicto  1 

If  several  partners  jointly  commit  a  tort,  the  pfamtiff  has  his  eleeltoii 
to  sue  all  or  any  of  the  parties ;  because  a  tort  is^  in  its  nature,  the  sepa- 
rate act  of  each  individual ;  therefore  in  actions  ex  delido,  such  as  trespass^ 
trover,  casefor  malfeasance,  and  the  like,  against  one  only,  for  a  tori  eom« 
mitted  by  several,  he  eannot  plead  it  either  inabatement  or  in  bar,  or  give- 
it  in  evidence  on  the  general  iesoe. —  WslliamSi  SaunderSf  291.  Watson 
on  Partnerships,  424.  Richv.  Pitkington,  Carth.,  171.  Child  v.  Smd,Ib^ 
iHH,  1  Salk.,  32.  Sutton  v.  Clarke,  6  Taunt.,  20.  Modi  v.  Qlmnie^  1 
Jliaul.^Hr  8elw>,  588.  Marrmo  v.  Belcher,  4  Bam»  4*  Oresw.,  7M«  Wal* 
Iocs  V.  SavUy  I/UtiD,^  41.    Miichdl  v.  TtarbeU,  5  T^tm  Rep.^  M%. 

Where  A.,  member  of  the  firm  of  A  ^  B.,  ew^ofti'C.  ma 
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cf  a  steamboat  belon^Qg  to  the  finn,  aod  by  the  fllegal  conduct  of  A«>  & 
was  conapclled  to  leave  the  boat  before  the  expiration  of  the  year  foi 
which  he  was  employed  :  Held^  that  he  coold  recover  wages  for  the  whole 
year,  in  a  suit  against  the  firm,  or  either  member. — HyntB  v.  Kirkman,  4 
Lou*  Rtp.^  50. 

4,  What  is  the  rule  in  actions  as  quasi  coniradu  t 

,  ft  may  perhaps  be  laid  down :  Ist.  That  in  all  aetions  ex  quasi  con^ 
traetUj  exeept  against  common  carriers  for  breach  of  their  duty  as  car- 
riers, the  same  rules  are  applicable  in  regard  to  the  parties  to  be  made 
defendants,  as  in  aetions  es  contractu  ;  2d.  That  those  rules  are  applicable 
to  aetions  against  common  carriers,  when  the  declaration  states  a  con* 
tract ;  3d.  That  otherwise,  an  action  against  a  common  carrier  is  to  be 
eoBsidered  as  entirely  laid  in  tort,  and  attended  with  all  the  consequences 
•fan  action  in  tortj  it  being  an  ancient  action,  founded  on  the  custom  of 
the  realm,  agfainst  a  public  servant,  for  the  breach  of  his  public  duty.^ 
1  Ckiity  on  Pleadingy  71.  Gould  on  Pleadings  205.  Rtvett  v.  Browne,  2 
Moore  4*  Payne,  18.  2  Show.,  478.  1  Show.,  101.  Morse  v.  Slue,  1 
Ventr.,  190.  2  Lev.,  69.  Buddie  v.  Wilson,  6  Term  Rep.,  369.  Max 
V.  Roberts,  2  Jfew.  Rep.,  385.  Brotherton  v.  Wood^  6  Moore,  158.  .^a- 
sdl  ▼.  Waterhause,  6  Mau.  if  Selw.,  385.  2  Chit.,  1.  Whitmore  ▼. 
Waterhouse,  4  Car*  Sr  Pay.,  385.  CoveU  v.  Radnidge,  3  East,  62.  Weat 
V.  King,  12  East,  452.  Jennings  v.  Rundell,  8  Term  Rep.,  335.  Green 
-V.  Greenbank,  2  Marsh,  485.  Maieette  v.  Williams,  1  Bam.  St  Md.,  415. 
Bumelt  V.  Lynch,  5  Bam.  Sr  Cresw.,  589.  Jf^wberry  ▼.  Calvin,  7  Bing.^ 
190.     Walcoi  T.  Canfield,  3  Conn.  Rep.,  198. 

§.  What  is  the  rule  as  to  the  necessary  evidence  to  charge  partners  % 

It  is  essential,  in  an  action  ex  contractu  against  partners,  that  there 
should  be  sufficient  evidence  to  afiect  all  the  defendants  ;  for,  if  the  plaint 
tiff  fail  to  fix  any  one  of  them,  he  will  be  non-suited. — Young  v.  Uunls9% 
1.  Taunt.,  582.     Jfoke  v.  Ingham,  1  Wils.,  89. 

In  order  to  charge  persons  as  partners,  the  utmost  strictness  of  proof 
of  the  partnership  is  not  required.  It  is  sufficient  to  show  that  they  havf 
acted  as  partners,  and  that  by  their  habit  and  course  of  dealing,  conduct 
and  declarations,  they  have  induced  those  with  whom  they  have  dealt,  to 
consider  them  as  partners. — 3  Stark.  Ev.^  1070. 

A  declaration  or  admission  by  a  person,  that  he  is  a  partner,  is  evi* 
dence  against  him,  and  will,  as  far  as  he  is  concerned,  be  evidence  of  the 
existence  of  the  partnership.  Therefore,  words  uttered  or  letters  written^ 
ifi  the  course  of  commercial  transactions,  are  constantly  received  in  evi* 
dence,  to  charge  the  speaker  or  writer  as  a  partner. — DeBerkom  v.  Smithy 
1  Esp.f  29.  Gibbons  v.  Wilcox,  2  Stark.j  43.  Parker  v.  Barker,  3  Moore^ 
226.  Shoot  V.  Slreaifield,  2  Mood.  Sf  MalL,  9.  Williams  v.  Mudie^  1 
Car.  if  Payne,  158.  Champlin  v.  Tilley,  3  Day,  306.  Mitchell  v.  Roul- 
stone,  2  Hairs  Rep.,  351.  Thomson  v.  Kalback^  12  Serg.  if  Ratole.  23S 
McGregor  v.  Cleveland,  5  Wendell,  475.  Reynolds  v.  Cleveland,  4  Cowen^ 
^22.     McPherson  v.  Rathbon^,  7   Wendell,  216.     11  Id^  96.     Mitchell  ▼. 
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Rouiitone  4r  SHckney,  ft  HalPa  Rep.^  351.  Grant  y.  Shutier^  1  WendeH^ 
148.  Halliday  v.  McDougal^J20  Wendell^  81.  Gowan  v.  Jackson^  20 
Johns.  Rep.y  176.     Whitney  v.  Terris^  10  Johns.  Rep,y  66. 

A  partnership  between  A.  anfl  B.  may  be  proved  by  parol  evidence, 
that  bills  drawn  upon  A.  were  accepted  by  B.,  under  certain  circumstan- 
ces, provided  there  has  been  one  invariable  course  of  dealing  between  the 
parties  to  those  bills,  according  to  which  they  were  drawn  and  accepted. 
.  In  proving  a  partnership  from  the  acte  of  the  parties  in  the  conduct 
of  their  business,  a  witness  may  be  asked,  whether  one  defendant  has  in* 
terfered  in  the  business  of  the  other ;  and  the  question  cannot  be  objected 
to  as  a  leading  question. — Jfichols  v.  Dowding^  1  Stark^  406. 

Evidence  that  a  party  had  made  offers  to  form  n  partnership  in  the 
name  of  witness,  because,  as  the  defendant  said,  he  could  not  do  business 
in  his  own  name,  for  he  had  failed,  and  is  now  doing  business  in  the  name 
of  another,  is  admissible  to  show  that  the  party  is  a  dormant  partner  in  a 
house  in  which  he  ostensibly  acted  as  clerk ;  it  goes  to  show  the  purpose 
and  intent  of  the  party  to  do  business  in  the  name  of  another,  with  a  view 
to  cover  his  property  from  attachment.  BtiUs  v.  Tiffany^  21  Ptcle.,  96 
Halliday  v.  JUcDougalj  20  Wenddl,  81. 

^  In  a  suit  against  L.,  as  a  partner  of  a  firm,  known  by  the  name  of  L. 
&  B.,  letters  written  in  the  name  of  the  firm  by  L.,  and  entries  made  by 
him  in  the  book  of  L.  dc  B.,  are  primdL  facie  admissible  in  evidence  to 
charge  him  as  a  partner.^ — Lewis  v.  Post  if  Main^  1  JV.  iSi.  Alab,  Rep^  6&« 

In  an  action  agrainst  a  firm,  on  a  note  made  by  one  of  the  partners  in 
the  partnership  name,  it  is  not  incumbent  on  the  plaintiff^  in  Uie  first  in« 
stance,  to  show  that  the  note  was  given  for  a  partnership  transaction. — 
Vallett  V.  Parker,  6  Wendell,  615.  Wells  *  Spring  v.  EwmSy  20  Wen- 
dell, 251.  Whitaker  v.  Browne,  16  Wendell,  505.  Champion  v.  Bosiwiek^ 
18  Wendell,  175.  Stall  v.  The  Catskill  Bank,  18  Wendell,  466.  Ono9^ 
daga  County  Bank  v.  Depuy,  17  Wendell,  47.  Wilson  v.  Williams,  14 
Wendell,  146.  Vernon  v.  The  Manhattan  Co.,  17  Wendell,  524.  LeRw^ 
Bayard  Sc  Co.  v.  Johnson,  2  Peters'  S.  C.  Rqt.,  198.  Winship  v.  fu 
Bank  of  the  United  States,  5  Peters*  S.  C.  Rep.,  529.  Rogers  *  Sons  t. 
Bachelor  el  al.,  12  Peters*  S.  C.  Rep.,  217.  Cotton  v.  Evaiis,  1  Deo.  4r 
Bai,  Eq.,  284.  Weed  v.  Richardson,  2  Dev.  if  Bat.,  535.  Hawes  v.  Dun- 
can if  White,  1  Bail.  Rep.,  146.  Galloway  v.  Hughes,  1  Bail.  Rep.,  553. 
J/tchols  V.  Hughes,  2  Bail.  Rep.,  109.  Fleming  v.  Dunbar,  2  HilPs  Rep.^ 
532.  Dennistoun  v.  Debuys,  6  JNT.  S.  JUari.  Lou.  Rep.,  50.  McDonald  v. 
Millaudon^  5  Lou.  Rep.,  409.  Harman  if  Son  v.  Lou.  State  Insuranca 
Co.,  8  Lou.  Rep.,  289.  Forstall  if  Co.  v.  Blanchard  et  al.,  12  Lou.  Rep.^ 
1.  Chapman  v..  Early  et  al.,  12  Lou.  Rep.,  230.  Leckie  v.  Scott  et  al.,  10 
Lou.  Rep.,  416.  Denton  v.  The  Bank  of  Vicksburgh,  13  Lou,  Rep.,  480. 
McKey  v.  The  Bank  of  Mount  Pleasant,  7  Ohio  Rep.,  187.  Butts  v.  Tif- 
fany, 21  Pick.,  96.  Mien  v.  Wells  et  al.,  22  Pick.,  450.  Golfs  Exrs.  v. 
Galland^s  Exrs.,  8  Leigh.j  594.  Johnson  et  al.  v.  Sanford  et  at.,  13  Conn. 
Rep.,  461.  Lewis  v.  Post  if  Main,  1  JV*.  S.  Alab.  Rep.,  65.  Phillips  v. 
Lockhart,  1  JV,  S.  Jllab.  Rep.,  521.  Pugh  v.  Priestly,  15  Lou.  Rep.,  287. 
Thome  v.  fifmtr;^,  21  Wendell,  365. 

In  an  action  against  two  persons,  as  partners,  an  account-book  con 


tuning  entries  made  by  both  of  theni>  is  admissiUe  as  eWdence  of  part- 
nersbip. — Champion  v.  Tilley^  3  Dcof^  306. 

But  entries  made  in  the  partnership  books,  by  the  liquidator,  of  the 
firm,  after  its  dissolution,  are  no  evidence  against  the  other  partner.— 
McMicken  v.  FickliUf  11  Lou,  Rep,^  311. 

Evidence  that  it  was  not  generally  known  in  the  place  where  a  cer- 
tain partnership  was  carried  on,  that  T.  was  a  partner,  is  admissible  to 
the  jury,  where  the  inquiry  is  whether  the  plaintiff  knew  that  the  defend* 
ant  was  a.  partner,  in  order  to  make  him  liable.  General  evidence  that  he 
was  known  as  a  pa^ctner,  ia  also  admissible  under  such  circumstances. — 
Bernard  v.  Torrence^  5  Gill.  4*  Johns.  Rep.y  383. 

The  mere  .acknowledgment  of  two  partners,  that  a  third  person  was* 
a  co-partner,  is  not  sufficient  to  charge  him  ;  but  in  an  action  against  all 
the  parties,  if  such  two  partners  have  acknowledged  the  existence  of  arti- 
cles of  co-partnership  between  them  and  such  third  person,  which,  upon 
due  notice,  they  refuse  to  produce  at  the  trial,  the  jury  may  reasonably 
infer  that,  if  produced,  they  would  have  shown  the  fact  of  a  partnership.^ 
WkitTUjf  V.  Sterlings  14  Johns.  Rep.^  215.  Miller  v,  JdcClentchan^  1 
Yeaies^  144.  Carps  v.  Robinson^  2  Wash.  C.  C.  Rep,^  388.  McPhersm 
V.  Rathboncy  7  Wendell,  216.  Robbins  v.  Willard,  6  Pick.^  464.  Martin 
T.  Caffrath,  16  Serg.  4*  RawL,  120. 

The  plaintiff,  in  an  action  against  partners,  may  call  one  of  the  part* 
ners  to  prove  his  case,  if  the  partner  so  called  be  not  a  party  to  the  recor4| 
and  if  upon  the  whole  it  be  to  his  interest  to  defeat  the  plaintifl's  claim. 
Such  a  witness  may  even  prove  the  partnership.  Thus,  in  an  action  <tf 
assumpsit  for  goods  sold  and  delivered  to  a  Steam  Tacbt  Company,  to 
which  the  general  issue  was  pleaded,  a  witness  who  was  called  by  tbe 
plaintiff  to  prove  that  the  defendant  had  a  share  in  the  concern,  was  held 
competent,  although  iie  admitted  on  the  voir  dire  that  be  himself  was  ' 
jointly  liable. — Blackett  v«  Weir,  5  Bam.  Sf  Cresw.,  385.  8  Dov>l.  4* 
Ryl.y  142.  Buckley  v.  Hayton,  14  Johns.  RJep.,  387.  Hall  v..  Curzon,  9 
Bam.  4r  Cresw.,  646.  Luckett  v.  Graham,  1  Str.,  35.  Fawcett  v.  Wrt^ 
thall,  3  Car.  ^  Payne,  305.     Cossham  v.  Goldney,  2  Stark,,  414. 

In  an  action  ex  contractu  against  one  ot  more  partners,  a  co-partner 
cannot  be  admitted  as  a  witness  for  the  defendants.  For  he  has  a  direct 
interest  in  defeating  the  action,  inasmuch  as  in  the  event  of  its  succeeding 
he  is  liable  to  contribution,  both  for  the  money  recovered,  and  the  costs. 
— PhU.  Ev.,  71.  Bac.  ^br.  Evid.  Co.  Litt.,  6.  Young  v.  Baimier,  1 
Esp.,  103.  Robertson  v.  MUls,  %  Har.  df  Gill.,  98«  Gardiner  v.  Levand^ 
2  yeates,  185.     Waggoner  v.  Gray,  %  Hen.  4*  M.,  603. 

The  widow  of  a  deceased  partner  is  an  incompetent  witness  for  the 
surviving  partner,  in  an  action  by  him,  as  such. — Jlllen  v.  Blanchard,  9 
CoweHj  631. 

In  an  action  against  two  partners  one  of  them  was.retamed  non  est 
inventus  by  the  sheriff,  but  afterwards  paid  the  plaintiff  a  moiety  of  hm 
demand  :  it  wa^  held,  that  he  could  not  be  compelled  to  give  evidence 
on  the  part  of  the  plaintiff  aa  to  the  amount  of  the  claim,  but  that  he 
might  be  sworn,  if  he  made  no  objection  thereto  — JVbnMis  v.  Jfarman^ 
2  Ysates,  154 


The  mere  transfer  of  a  balance  due  to  a  firm,  into  the  hooks  of  a  new 
firm,  without  the  iissent  of  the  creditor,  will  not  vest  in  the  new  firm  m 
right  of  action  for  such  balance. — ^rmsly  v.  FarnhoMy  16  Pick.^  318. 

The  names  of  partners  must  be  proved,  but  when  some  evidence  haa 
been  given  on  the  point,  the  court  will  leave  the  evidence  to  the  jury.-* 
Vwmum  et  al.  v.  Camphdls^  1  McLean's  Rep.^  313. 

A  partnership  may  be  proved  by  general  reputation ;  but  general  re- 
putation of  a  partnership  existing  between  two  or  more  individuals,  stand* 
lag  alone  and  not  oflTered  in  corroboration  of  facts  and  circumstances,  ia 
admissible  in  evidence  to  prove  a  partnership,  whether  it  be  admissible 
even  as  auxiliary  evidence. — Hdliday  v.  McDaugaly  20  Wendell,  81. 
'  McP hereon  v.  Raihbone  el  al.^  11  Wendell^  96.  Gowan  v.  Jackson^  20 
Johns.  Rep,y  176. 

6.  What  is  the  rule  as  to  the  form  of  the  execution  upon  a  Judgment 
against  partners  % 

When  a  joint  judgment  has  been  given  against  several  defendants, 
jmrtners,  the  exeoution,  which  must  a^ree  with  the  judgment,  must  also 
DC  joint.  But  though  all  are  sued  jointly,  and  a  joint  execution  taken  out, 
yet  it  may  be  executed  against  one  only  \  for  each  is  answerable  for  the 
whole,  and  not  merely  for  his  proportional  part,  and  equity  must  be  called 
in  to  make  the  rest  contribute.  Moreover,  if  any  of  the  defendants  in  a 
personal  action,  die  within  a  year  after  judgment,  joint  execution  on  the 
footing  of  this  judgment. may  be  had  against  the  survivors. 

In  a  joint  action  against  partners,  the  sherifiT  may  take  in  execution 
both  joint  and  separate  eff*ects.  Therefore,  if  there  are  any  effects  of 
either  partner,  and  the  sherifiT  return  nulla  hona^  an  action  will  lie  against 
*  him.  And  if  the  plaintiff  declare  against  the  sheriff  for  a  false  return  of 
nulla  bona  to  a  fieri  facias  against  the  goods  of  A.  &  B.,  alleging  that 
**•  although.  A.  and  B.  had  good8|within  his  bailiwick,  &:c.,yet  defendant/* 
&c.,  this  allegation  is  sustained,  though  the  plaintiff  do  not  prove  that  B. 
had  any  goods ;  for  such-allegation  is  severable,  the  legal  effect  of  it  be- 
ing that  both  or  either  of  them  had  goods. — Penoyer  v.  Brace^  1  Lord 
Raymond^  2M.  2  Wms.  S^mnd,,  72.  Clark  v.  Clement^  6  Term  Rep.^ 
626.  Miller  v.  Pamdl^  2  Marsh.,  78.  Harberfs  case,  3  jRep.,  12. 
Thomas  4  Frazer  v.  Ellis.  Dr.  4-  Cr.  C,  313.  2  Tidd.  Prac.  tit.  Exeeu- 
Hon.  Per  DeGray^  C.  /.,  2  W.  Bl.,  947.  2>.  Lord  Eldon,  6  Ves.,  119. 
'Henries  v.  Jameson^  5  Term  Aep.,  556.  Woolley' y.  Kelly ,  1  Bam.  4 
Cresw.y  68.  Penoyer  v.  Brace,  1  Lord  Raymond^  244>.  1  Salk.,  319. 
Per  Lord  Eldon^  6  Fef.,  126.  Jones  v.  Clayton,  4  Mau.  4-  Sel.,  349 
Pierce  v.  Jackson,  6  Mass.  Rep,,  242.  Tappan  v.  Plaisdell,  5  New  Uamp 
Rep.,  190.  Wilson  v.  Conine,  2  Johns.  Rep,,  280.  Commercial  Bank  r 
Wilkins,  9  Greeni.,  28.  Lord  v.  Baldwin,  9  Pick.,  348.  French  v.  ChasB^ 
4  Greenl.,  166.  Mien  v.  Welts  et  al.,  22iPick.,  450.  Dutton  v.  Morrison^ 
17  Ves.,  205.  Tucker  v.  Awdey,  6  Cranch,  34.  Cowel  v.  Sykes,  I  Russ. 
Rep.,  191.  Campbell  v.  Mulleit,  2  SwanSst.,  574.  Ex  parte  Kendall,  17 
Yes.,  514.  Vulliamy  v,  Jfoble^  3  Meriv.,  614.  Devaynes  v.  Jfoble^  1 
Meriv.  Rep.^  529»  S.  C.    2  Ruse.  4*  Mylne,  495.     Wilkinson  v.  Render- 
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$on,  1  Mylfu  4"  Keem,  582.  Jotkmm  ▼.  ^017^,  2  7otfiif  4r  Co//.,  553. 
7)fcoy}^  v.  Jackton^  3  Ybtinif  4*  C0//9  553.  Tawmend  y.  Demrynai,  1 
Montague  an  Pari,^  J^PP-t  96.  Gow  on  P&rt,^  cA.  %  see.  1.  Randall  ▼ 
RandJl,  7  £ftffi.  /?<!p.,  271.  Jlforru  v.  Keareley,  2  Yo«n/r  4*  Ctf//.,  239. 
Bligh  T.  J^refil,  2  Young  4"  Co^m  ^^8.  Co//yer  on  Fart.^  471.  PearfQ» 
T.  Jfeehitt,  1  Dev.  Rm.^  315.  Jarvis  v.  ^yer,  4  l>«o.  Rq>.^  367.  £ifiodr 
▼.  Sehepler,  2  Hilts  Rep.,  595.  IFarJ  v.  Brandt  ei  al.y  Syndics^  11 
JITorf.  Lotf.  jRep.,  331.  ^a»^  0/  Louisiana  ▼.  JiTcniMr'^  Suecessiony  1  Loit. 
Acp.,  390.  Bennett  v.  Jlllison^  2  X»ott*  /Sep.,  421.  Chapman  r.  £ar/y  «r 
a/.,  12  Xroti.  i^ep.,  230.  D«ftfOA  ▼.  The  Bank  of  Vichsburgh^  13  Lou.  Rep.^ 
488.     Pv^A  ▼.  Priestley  15  Lou.  /2ep.,  287. 

7.  What  18  the  rule  as  to  the  right  of  a  separate  creditor  of  one  partaeri 
to  lery  an  execution  ufmn  the  goods  of  the  firm  1 

By  the  law  of  England,  the  creditor  of  any  one  partner  may  take 
in  execution  that  partner's  interest  in  all  the  tangible  property  of  the 
partnership.  And  it  is  laid  down  by  Lord  Holt,  that  in  an  action  against 
one  of  two  partners,  the  sheriff  must  seize  all  the  goods,  because  the 
moieties  are  undivided  ;  for,  if  he  seize  but  a  moiety,  and  sell  that,  the 
other  will  have  a  right  to  a  moiety  of  that  moiety  ;  but  he  must  seize  the 
whole,  and  sell  a  moiety  thereof  undivided. — Lord  Mvanly,  3  Bos.  fr 
PuU^  289.  Heydon  v.  Heydon^  1  Sulk.y  392.  Shaver  ▼.  White^  6  Muttf»y 
113.     Burion  v.  Greeny  3  Car.  Sc  PaynSy  308. 

Where  the  stock  in  trade  in  a  shop,  occupied  by  A.,  was  attached 
first  by  B.,  and  then  by  C,  in  suits  aginst  A.  alone,  and  each  recovered 
judgment  and  took  out  his  execution  \  and  afterwards  in  a  suit  by  D. 
against  A.  and  B.  jointly,  the  jury  found  that  B.  was  a  dormant  partner  of 
iL  It  was  held,  nevertheless,  that  C.  was  not  entitled  to  have  bis  execu- 
tion levied  in  the  property  in  preference  to  B  's  execution,  for  that  B« 
was  not  estopped,  except  in  the  suit  of  D.,  to  deny  the  co-partnership.— 
Lord  V.  Baldioiny  6  Pick.y  348. 

In  Maine^  it  was  held  that  the  right  of  a  partnership  creditor  to  be 
paid  out  of  the  partnership  property,  in  preference  to  a  separate  creditor 
of  either  of  the  partners,  does  not  exist  in  the  case  of  a  dormant  partner- 
ship. In  such  a  case,  a  creditor  whose  debt  relates  to  the  bosmess  of 
the  firm,  and  who  is  subsequent  to  the  creditors  of  the  ostensible  partner 
in  his  attachment,  is  not  to  be  allowed  a  priority  because  he  has  discovert 
ed  the  liability  of  a  secret  partner. — French  v.  Chase,  6  Greenl.y  166. 

In  Massachusetts,  New  Hampshire  and  Maine,  it  is  held  that  an  at- 
tachment of  partnership  goods,  in  a  suit  against  one  partner  for  his  sepa* 
fate  debt,  is  not  valid  against  a  subsequent  attachment  of  the  same  goods 
in  a  suit  against  the  partnership. — Pierce  v.  Jackson^  6  Mass.  Rep,f  fl4/5L 
Tuppan  ▼.  Blaisdelly  5  JV«io  Hamp.  Rep.y  190.  Wilson  v.  Coiim,  2  Johns. 
Bep.y  280.  Commercial  Bank  v.  WUkinSy  9  Greenleafy  28.  Treadwell  t. 
Boseosy  3  Dev.  Rep.y  50.    Knot  v.  Schepler^  2  Hiffs  Mep.y  595. 


8.  What  is  the  rule  as  to  what  interest  passes  by  the  seisare  and 
of  partnership  property,  under  an  execution  against  one  of  the  partners  t 
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As  soon  as  the  goods  are  taken  in  execution,  the  partnership  in  the 
goods  so  taken  is  at  an  end ;  and  the  creditor,  (not  the  sheriff),  becomes 
tenant  in  common  with  the  other  partner.  The  sheriff,  however,  has  a 
special  property  in  the  goods,  may  therefore  maintain  trespass  or  trover 
for  them,  and  may  be  considered  as  a  legal  agent  for  the  sale.  When  the 
goods  are  sold,  the  rendee  will  be  tenant  in  common  with  the  other  part- 
&er. — D.  B.  Lard  Hardwick,  2  Sfoanst,^  5d7«  Lord  Mvanly^  3  Boa.  if 
PuU.y  289.  Lord  Tenderderiy  3  Cmr.  ^  Payne^  309.  Gilbert*^  Execuiwns^ 
15.     Wms.  Samd.j  47.    Per  Lord  Holt,  1  Salk.,  392. 

When  the  sheriff  seizes  such  property  npon  an  execution,  he  seizes 
only  such  undivided  and  unascertained  interest  $  and  if  he  sells  under  the 
execution,  the  sale  conveys  nothing  more  to  the  vendee,  who  thereby  be- 
comes a  tenant  in  common,  substituted  to  the  rights  and  interests  of  the 
judgment  debtor  in  the  property  seized.  In  truth,  the  sale  does  not  trans- 
fer any  part  of  the  joint  property  to  the  vendee,  so  as  to  entitle  him  to  take 
it  from  the  other  partners ;  for  that  would  be  to  place  him  in  a  better  situ- 


ation than -the  partner  himself.  But  it  fi^ives  him,  properly  speaking,  a 
right  in  equity  to  call  for  an  account,  and  thus  to  entitle  himself  to  the  in- 
terest of  the  partner  in  the  property,  which  shall  upon  such  settlement  be 
ascertained  to  exist — Wtsi  v.  Skippy  1  Fet.,  239.  Chapman  t.  Koopi,  3 
Bos.  4-  Pull.,  289.  Skip  v.  Harwood,  2  Swami.  Rep.^  586.  S.  C.  Cowp. 
Rep.j  451.  Dutton  v.  Morrison^  17Te».,205.  Hayden  yr.  Hoyden,  1 
SfUk,,  392.  Taylor  v.  Fidds,  4  Ves.,  396.  Fox  ¥.  Hanbury,  Cowp.  Rop.^ 
445.  ^icholl  V.  Mnmfordj  4  Johns.  Ch.  Rep.,  522.  In  re  WaU^  1  Jac.  4* 
Walk.,  587.  Moody  v.  Payne,  2  Johns.  Ch.  Rep.,  548;  Gow  on  Part.^ 
ch.  4,  sec.  1,  p.  249.  Mather  v.  Smith,  16  Johns.  Rep.,  196.  JfichoU  ▼• 
Mumford,^  Johns.  Ch.  Rep.,  522.  S.  C,  20  Johns.  R^.j  611.  Shaver 
V.  White,  6  Munf.  Rep.,  114.  Murray  v.  Murray,  5  Johns.  Ch.  Rep.,  70* 
Marauand  v.  Jfew  York  Manf.  Co.,  17  Johns.  Rep.,  525. 

in  Connecticut  it  is  not  settled  that  the  interest  of  a  partner  in  the 
firm,  can  be  taken  on  an  execution  against  him. — GUleU  ▼.  Hall,  13 
Conn.  Rep.,  426.  One  partner  cannot  sue  a  co-partner,  after  dissolution, 
unless  upon  a  balance. *-PAi//tp«  v.  Lockhart,  I  Jf.  S.  Alabama  R^.,  521. 
water  V.  Richards,  10  Conn.  Rep.,  37.  Church  v.  Knox  et  al.,  2  Cons^ 
Rep.,  523. 

A.,  B.  and  C.  were  partners ;  and  after  the  death  of  A.,  B.  and  C.  le- 
covered  a  judgment  against  D.  founded  on  a  partnership  transaction.  .E., 
a  creditor  of  B.  and  C,  then  brought  foreign  attachment  to  reeorer  the  dbbi 
of  D.,  and  introduced  the  judgment  against  him  to  prove  his  indebtedness 
to  B.  and  C.  It  was  held,  that  the  representatives  of  A.  were  not  preclud- 
ed by  such  judgment  from  showing  that  B.  and  C.  were  debtors  to  the 
pannership,  and  had  no  interest  in  the  debt  against  D.,  but  that  it  belonged 
to  A.  alone. — Barbery.  Hartford  Bank,  9  Conn.  Rep.^  407. 

The  interest  of  one  partner  in  a  debt  due  to  the  partnership,  cannot 
be  taken  by  process  of  foreign  attachment,  to  satisfy  the  individual  debt  of 
that  partner,  without  showing  from  the  state  of  the  partnership  aceounta 
as  between  the  partners,  and  with  reference  to  the  solvency  of  the  part* 
Wrship,  what  the  right  or  interest  claimed  amounts  to. — Church  r.  Kntu^ 
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2  Conn,  Jlep.,  514-    Brewster  r.  Hammetty  4  Conn.  Rep.y-6¥).     fh^k  y 
Herrick^  6  Mass.  Rep,y  271.     Lyndon  v.  Gorhamy  1  Gallisony  367. 

In  Maryland  it  was  held,  that  one-third  of  the  partnership  eiTects  in  - 
that  state,  of  three  partners  residing  in  Great  Britain,  who  had  become 
bankrupts,  might  be  attached  by  a  citizen  of  Maryland,  for  a  debt  due  to 
him  by  one  of  the  partners,  and  that  the  attaching  creditor  might  haVe. 
judgment  without  showing  the  state  of  the  accounts  as  between  the  part- 
ners.— fVallan  v.  Pattersony  2  Har.  4"  McHen.y  463. 

It  has  been  held  in  New  Hampshire,  that  goods  belonging  to  a  firm 
eannot  be  held  by  attachment  upon  a  writ,  or  by  a  seizure  upon  execution, 
against  an  individual  partner  for  his  separate  debt,  so  long  as  any  debt  re- 
mains due  from  the  company.  All  that  can  be  taken,  is  the  interest*  of 
the  debtor  in  the  firm ;  not  the  partnership  efiTects  themselves,  but  the- 
right  of  the  partner  to  a  share  of  the  surplus  that  may  remain  after  all  the 
debts  are  paid. — Tappau  v.  Blaisdell^  5  J^ew  Hamp.  Rep.,  190. 

In  Pennsylvania,  a  debt  due  to  a  partnership  may  be  attached  at  a 
sait  of  a  creditor  of  one  of  the  partners,  and  the  interest  of  such  partner 
in  the  partnership  demand  is  bound  by  such  attachment. — McCarthy  v. 
Emleny  2  Yeates,  190. 

Id  a  proceeding  by  summons  against  one  resident  partner,  and  for- 
eign attachment  against  a  non-resident  partner,  the  partnership  property 
eannot  be  taken  under  the  foreign  attachment ;  the  separate  property  of 
the  non-resident  only  is  liable. — White  4*  Schnebley^s  case^  10  Waits^ 
217.  Johnson  et  al.  y,  Sandfort  et  aL^  13  Conn,  Rep.y  461.  Witter  v. 
Rickardsy  10  Conn,  J?ep.,  37. 

In  Alabama,  a  writ  of  fieri  faciei  against  the  goods,  &c.,  of  one  part- 
ner, may  be  levied  on  the  property  of  the  partnership,  and  the  interest  oi 
the  defendant  taken  in  execution  and  sold ;  but  a  debt  due  the  partnership. 
cannot  be  attached  by  process  of  law,  to  pay  the  debt  of  a  separate  part* 
aer. — Winston  v.  Ewingy  1 JV*.  iSf.  Alabama  Rep.y  129. 


OF  BANKRUPTCY  OF  PARTNERS. 

1.  What  is  necessary  to  constitute  two  or  more  partners  bankrupts  1 

To  constitute  two  or  more  partners  bankrupts,  there  must  be  evidence- 
of  joint  trading.  But  it  is  sufiScient  if  a  person  is  proved  to  have  acknow- 
ledged himself  partner  with  a  trader,  and  to  have  given  directions  in  the 
concern,  though  no  act  of  buying  or  selling  during  the  time  of  the  part- 
nership can  be  established.  And  under  peculiar  circumstances,  a  person 
may  be  considered  in  the  light  of  a  joint  trader,  even-  after  a  dissolution  ; 
for,  in  one  case,  a  commission  of  bankruptcy  was  sustained  against  a 
partnership,  on  a  debt  contracted  manv  years  after  dissolution — ^the  sale* 
of  partnership  goods  having  been  contmued. 

They  only,  of  the  partners,  who  have  actually  committed  acts  of 
bankruptcy,  are  to  be  deemed  bankrupts.    Where  one  of  two  partners  in^  ,* 
a  bank,  who  alone  resided  at  it,  ordered  it  to  be  shut  up,  and  absented' 
himself  from  it,  and  the  bank  stopped  payment — ^this  was  holden  to  be 
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«Tidenee  of  an  act  of  bankruqplcy  by  the  resident  paitner4>Dly. — Parker ^w. 
Barker,  1  Brod.  4r  Bing*y  9.  Tarleton  v.  ^oc^AoiMe,  2  Swan9i'j  571.  J?» 
par/«  Tarldony  19  F«.,  404.  .^//a»  v.  Hartley,  4  Doug.,  20.  Co.  B.  L., 
9.  J^ogg:  V.  BriggSy  2  Jkfoore,  122.  Jlft7i«  v.  Btnnut^  2  Jkfau.  4*  Sd.,  556. 
£a;  f  ar/e  Mavor,  19  Ve*.,  543. 

On  the  other  hand,  where  two  partners  carried  on  business  together, 
but  under  different  names,  and  in  different  places,  namely,  at  Manchester 
«nd  London,  and  one  partner  resided  at  each  place,  and  the  London  part- 
ner, being  upon  a  visit  for  a  few  days  at  Manchester^  occasionally  attended 
the  counting-house  there,  and  both  partners,  afraid  of  an  arrest,  left  the 
house  privately,  and  carried  the  account  books  with  them — this  was  ruled 
to  be  an  act  of  bankruptcy  in  both. — Sptncer  v.  Billing,  3  Camp^  312 
Capper  v.  DtSanges,  3  MoarCy  4.  Deffie  v.  DeSanges,  8  Tauni*,  671.  Ex 
parte  Gardner,  1  Vea*  4*  Bea,,  77.  Harvey  v.  Ramsboitom^  I  Barn,  if 
Creev).,  55. 

2.  What  is  the  rule  as  to  who  may  sue  out  a  fiat  against  partners  \ 

When  an  entire  firm  has  committed  an  act  or  acts  of  bankruptcy,  any 
joint  creditor  having  a  legal,  not  an  equitable,  debt,  to  the  amount  of  XlOO, 
may  sue  out  a  joint  fiat  against  them.  A  separate  creditor  cannot  sue 
out  a  joint  fiat  against  them.  A  joint  creditor  may,  under  the  present 
law,  sue  out  a  joint  fiat  against  some  of  the  members.  He  may  likewise 
sue  out  a  separate  fiat  against  any  one  of  the  partners  of  the  firm  indebted 
to  him,  who  has  committed  an  act  of  bankruptcy.  It  has  been  ruled,  that 
even  a  partner  may  sue  out  a  fiat  against  his  co-partners,  if  his  debt  has 
not  arisen  from  the  partnership.  And  it  seems  clear,  that  where  the  part- 
nership has  been  dissolved,  and  the  solvent  partner  has  paid  all  the  debts, 
he  may  sustain  a  fiat  against  his  co-partner. — 6  Geo,  4/A,  ch*  16,  eet,  15. 
Arch.  B.  L,,  274.  Prosser  v.  Smith,  Holt,  442.  Overruling  Streatfidd 
V,  Holliday,  5  Term.  Rep.^  779.  Ex  parte  Henderson,  4  Ves.,  163,  Hre. 
Crisp  V.  Perritt,  Wiles,  467.  Smith  v.  Oriel,  1  East,  368.  Windham  v. 
Paterson,  1  Stark,  144.  Ex  parte  Jfokes,  Monf.  Partn,,  62,  Jlpp.  jf»- 
trum  V.  Chase,  15  East,  209.  Ex  parte  Wilbran,  5  Madd,,  1.  £x  parte 
Browne,  1  Rose,  151. 

The  assignees  of  a  bankrupt  partner,  are  net  in  the  situation  of  eo* 
partners  with  those  who  remain  solvent,  for  the  purpose  of  carrying  on  the 
trade,  though  they  may  be  considered  as  co-partners  for  the  purpose  of 
winding  up  the  concern. — Crawshay  v.  Collins^  15  Ves.,  218.  2  Hov* 
Supp,,  403. 

But  the  assignees  have  no  right  to  sell  any  part  of  the  joint  eilects, 
where  no  necessity  for  the  sale  exists,  and  the  solvent  partners  are  able 
and  willing  to  account  for  the  share  of  the  bankrupt  partner,  and  to  indem* 
nify  them  against  the  joint  creditors.  Accordingly,  upon  a  bill  filed  and 
an  affidavit  at  the  instance  of  a  solvent  partner,  to  restrain  the  assignee 
of  a  bankrupt  from  selling  the  joint  effects, an  injunction  has  been  aHow 
ed. — jSllen  v.  Kilbre,  4  Madd.,  464.  Ex  parte  Montgomery,  1  Glyiu  ^ 
Jam.,  338.     Ex  parte  Figesa,  1  Glyn.  Sr  Jam.,  122. 

Under  a  joint  bankruptcy,  the  administration  of  the  bankrapis*  estate 


'Mflhr  joint  uni  sepatate,  takes  pfooe  in  the  bttnkfaptey.-^Oolljf^ofi  Fari«« 
488.  Ex  parte  Elttm,  8  Vts.^  243.  DuHtm  v.  Morrisof^  17  Fe#.,  909. 
Barker  y.  Goodear^  11  Fe^.,  85.    Bx  parte  Farlow,  1  iSo^e,  421. 

3.  What  passes  under  the  fiat  against  an  individual  partner  1 

Under  a  separate  bankruptcy,  all  the  separate  property  and  sach  pait 
of  the  joint  property  as  the  bankrupt  himself  would  be  entitled  to,  passes 
to  bis  assignees.  The  assignees  become  tenants  in  common  with  the 
solvent  partners,  or  their  representatives,  and  hold  the  baakrapts'  undividk 
ed  share  of  the  partnership  effects,  from  the  time  of  the  act  of  bankrupts 
ey,  Bobject  to  the  rights  of  the  solvent  partners. — Harsey^s  cau^  3  P. 
IFsa.,  23.  Eddie  v.  Damdaony  Doug.,  627.  Bolicn  v.  Puller^  1  Bos.  ^ 
PmL,  &89.  Barker  v.  Oaodear,  11  Fes.,  85.  Harrison  v,  Sierry,  5  Cranchy 
299.  W4st  V.  Skip,  1  Ves.,  232.  Fox  v.  Hdnbury,  Cawp.,  445.  Taylor  r» 
Field,  4  Ves.,  396.  Smith  v.  Stokes,  I  Easi^  363.  Smith  v.  Oriel,  I  Ead^ 
368«    Kingman  v.  Spier,  7  Pick.,  235. 

Tiie  mssignees  under  a  separate  bonkntptey,  have  a  right  to  the  share^ 
•ot  only  of  the  partnership  eneets  remaining  in  specie,  but  of  the  profits 
of  adventures  outstanding  at  the  time  of  the  bankruptcy.  They  are  like* 
wise  entitled  to  the  outstanding  instalments  due  from  the  solvent  partner 
for  his  admission  mto  the  partnership ;  asako  to  a  share  of  the  profits  of 
the  trade  carried  on,  after  the  bankruptcy,  by  the  solvent  partner,  with  the 
capital  of  the  original  partnerdhip.-^.^A^re^  v.  Jackson,  1  Swanst,,  85. 
15  Ves.,  221.   Jaekson  v.  Sedgwifuc,  1  Stoanst.  Rep.,  468.  French  v.  Fenn, 

1  Cooke,  B.  L.,  536.  3  Ddicg.,  237.  Holdemes  v.  Shackles,  8  Bam.  ir 
Cre9v>.,  618.     United  States  v.  Hooe,  3  Crmch,  73.     Thdluson  v.  Smithy 

2  Wheat.,  396.  Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters^' S,  C.  Rep^ 
438.  Bank  of  the  United  States  v.  Wemger,  2  Pefer^'  S.  C.  Rep.,  350. 
Clay  V.  Smith,  3  Peters'  S.  G.  Rep.,  411.  HunUr  v.  The  United  States^ 
5  Peters'  S.  C.  Rep.,  173.  Boyle  v.  Zacharie  et  al.,  6  Peters'  S.  C.  iJep^ 
341.  Breedloveet  al.  y.  Mcholl  et  al,  1  Peters'  S.  C.Rep.,  ifl3.  Beers 
T^  HaUgAt4fn,  9  Peters'  S.  C.  Rep.,  339.  Hejdel  v.  Girody  K>  Peters^  S. 
C.  Rep.,  283.  Lyon  v.  Jluchontloss  Sf  Co^  12  Pe/er«'  iSf.  C  Rep.^  239. 
Suydam  et  al.  v.  Broadnax,  14  Pe^er^'  &  C.  /{ep.,  67.  C/ntVecf  5^ta^e«  v. 
Shdtcn  ic  Co.,  1  Brockenbroitgh's  Rep.,  517.  {/ntrecl  5/«f«  v.  Cochran  et 
al.,  2  Brockenbrough,  274.  i^otoc  v.  Sheppard,  2  Sumn^,  409.  Ifntitotf 
i^Mef  ▼.  McLdian,  3  Sumner,  345. 

Where  one  partner  becomes  a  bankrupt,  and  is  indebted  to  his  -'eo* 

Crtner,  the  solvent  partner  mnst  prove  such  debt  under  the  fiat,  or  it  wiH 
barred  by  the  bankrupt's  certificate.  The  certificate,  under  a  separate 
bankruptcy,  is  a  bar  to  all  actions  for  contrtbtrtion  by  the  bankrupt's  co- 
partners ;  and,  genereOly,  the  certificate  under  a  joint  or  separate  bank- 
ruptcy, discharges  the  bankrupt  from  all  his  debts,  both  joiiit  and  separate. 
--Horsey' 8  case,  3  P.  Wms.,  23.  Ex  parte  Yale,  Id.,U,n.  2\ww  v. 
Massey,  1  Mk.,  tl.  Howard  v.  Poo?e,  Dairiee,  451.  2  j$«r.,  fW.  ftiokes 
T.  SirahbM,  2  Str.,  1143.    Bushe,  2  Mau.  Sc  Sdw.,  26. 

A  imrtner  T^ho  retirees  from  the  firm  under  a  stipukfion  of  ilidethn4ty» 
from  the  remaining  and  some  incoming  partners,  agftittst  nH^  dUflMand&iig 
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4«iiiaad8  against  Uie  firm,  and  is  ^lerwafds  obliged  to  pay  some  of  those 
demands,  mav  prove  the  sums  so  paid  under  a  commiseion  against  his 
guarantor^  though  he  knew  the  firm  was  insolvent  when  he  withdrew. — 
Ex  parte  Carpenter^  1  Mont,  4r  McJlrihur. 

In  a  creditor's  suit  for  administering  the  assets  of  B.,  a  joint  creditor 
of  A.  and  B.  was  permitted  to  prove,  A.  having  become  bankrupt,  and  it 
appeared  that  there  were  no  joint  assets  of  A.  and  B. — Cowdl  v.  Sykes^  2 
Russ.  Rep,f  191. 

An  agreement  to  share  the  profits  of  a  member  of  a  firm  constitutes 
a  debt  proveaUe  against  the  member  for  his  share. — Ea  parte  Dodgscn^  I 
Mont,  k  McJlrthur^  445. 

The  facts  were  as  follows :  T.  K.  agreed  with  E.  E.  that  if  she  would 
lend  him  JB400,  and  be  surety  for  £3,600,  she  should  share  the  profits  of 
a  psrtnership  into  which  he  was  about  to  enter,  and  into  which  he  was  to 
bring  £400.  She  performed  her  part ;  she  was  not  called  on  to  pay  the 
jC3,600,  and  was  repaid  the  £400.  The  concern  turned  out  very  profita- 
ble ;  T.  E.'s  share  of  the  profits  was  £10,000.  A  commission  afterwards 
issued  against  T.  K.,  and  E.  K.  applied  to  prove  £5,000,  and  the  applica- 
tion  was  allowed  by  the  Vice  Chancellor,  and  by  the  Lord  Chancellor, 
upon  appeal. — 1  Mont*  Sf  McJirthur, 

A  solvent  partner  winding  up  the  partnership  concern,  is  entitled  to 
prove,  under  the  commission  of  bankrupt  partners,  the  share  of  the  loss 
or  deficiency  which  each  partner  ought  to  have  borne  as  a  debt  against 
his  separate  estate. — Ex  parte  Watson^  4  Madd,  Rep,^  477. 

Where  different  firms  are  engaged  in  a  joint  adventure,  the  creditors 
of  the  adventure  may  prove  against  the  joint  estates  of  the  minor  partner- 
Bhip8.-^Ex  parte  Jfolte^  2  Glyn.  4*  Jam.,  295.  Ex  parte  CastUl^  2  Glyn. 
4'  Jam.,  124. 

Assignments  under  a  joint  commission  may  recover  in  the  same  ae» 
tion,  a  dent  due  to  all  the  members  of  a  firm. — Graham  v.  Mulcaster^  i 
J^ing.,  115. 

4.  What  is  the  rule  as  to  the  validity  of  acts  done  by  a  partner,  after 
he  has  committed  an  act  of  bankruptcy  1 

The  general  rule  is,  that  the  bankruptcy  of  one  partner  destroys  his 
agency  for  his  co-partner.  ' 

In  some  cases,  however,  with  a  view  to  the  protection  of  innocent 
third  persons,  the  agency  of  the  bankrupt  partner  has  been  held  not  to  be 
:destroyed  by  his  bankruptcy.  But  the  acts  of  a  solvent  partner,  honAfidtj 
and  for  a  valuable  consideration,  are  in  no  case  avoided  by  a  previous  se- 
cret act  of  bankruptcy  committed  by  his  co-partner.  On  this  principle,  it 
was  held,  in  Fox  v.  Hanbury^  that  consignments  made  by  a  solvent  part- 
ner, after  a  secret  act  of  bankruptcy  committed  by  his  co-partner,  for 
moneys  advanced  to  the  firm  by  the  consignee,  were  good,  supposing  suck 
consignments  to  have  been  made  without  the  least  color  or  mixture  of 
fraud.  Neither  can  notice  to  the  creditor,  of  the  bankruptcy  of  one  part- 
ner, affect  transactions  of  this  nature,  where  it  is  clear  that  no  fraud olent 
jpr^0raase.  i^as  intended. 
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It  18  to  be  observed  that  when  the  8o]yent  partner  disposes  of  hie 
partnership  effects,  after  the  bankruptcy  of  his  co-partner,  he  conveys  the 
entire  interest  of  all  the  quondam  partners  therein,  and  not  his  own  inter- 
est merely.  For  upon  the  principle  that  the  partnership  remains  for  the 
purpose  of  winding  up  the  concern,  the  jus  disponendi  of  the  solvent  part- 
ner cannot  be  affected  by  the  bankruptcy  of  his  co-partner.  Therefore^ 
if  one  of  two  partners  become  bankrupt,  his  assignees  cannot  recover  a 
moiety  of  the  moneys  paid  by  the  solvent  partner,  on  the  partnership  ac« 
count,  after  the  bankruptcv. 

Bat  the  power  vested  m  the  solvent  partner  under  the  circumstances, 
and  for  the  purposes  just  stated,  does  not  five  him  any  right,  after  the 
bankruptcy  of  his  co-partner,  to  dispose  of  the  partnership  property  by 
deed,  or  to  negotiate  bills  and  notes  in  the  name  of  the  firm. — Graven  v. 
Edmondson^  6  Bing.y  734.  4  Moore  4*  P*,  622.  Dickson  v.  CasSy  1  Bam. 
Hr  Molpky  343.  Lacy  v.  Woolcott,  S.  C,  243.  Cowp.j  445.  DeTastei  v 
Carroty  1  Starhy  85.  Harvey  v.  Cricketiy  5  JiiauL  4-  Sel.y  346.  Smith  v 
Oriely  1  Easty  368.     SAep.  Touch.y  71. 

5.  What  is  understood  in  bankruptcy,  by  the  terms  joint  and  severd 
estate  1 

Joint  estate  is  that  in  which  the  partners  are  jomtly  interested  for  the 
purposes  of  the  partnership,  at  the  time  of  the  bankruptcy. 

Separate  estate  is  that  in  which  the  partners  are  each  separately  in- 
terested, at  the  time  of  the  bankruptcy. 

It  is  not  unusual  to  confine  the  term  ''  separate"  to  that  part  of  a  part- 
ner's property  which  is  unconnected  with  the  partnership.  But  it  may  be 
applied  to  property  used  for  the  purposes  of  a  partnership,  if  belonging  to 
one  or  more  partners,  to  the  exclusion  of  the  rest. — Ex  parte  Hampery  17 
F«.,  404. 

Whatever  was  made  joint  estate  by  the  agreement  of  the  partners,  is 
joint  estate  under  the  bankruptcy.  Hence,  where  a  partnership  is  dis- 
solved, and  one  of  the  partners  is  left  in  possession  of  the  partnership 
stock,  for  the  purpose,  not  of  carrying  on  the  trade,  but  of  paying  the  debts 
and  winding  up  the  concerns  of  the  partnership,  as  the  partnership  con- 
tinues for  this  particular  purpose,  it  follows  that  if  the  remaining  partner 
become  bankrupt,  the  stock  so  remaining  in  his  hands  is  still  the  joint 
property  of  the  partnership,  and  distributable  accordingly.  Suppose  B.  to 
be  a  dormant  partner  with  A.,  and  that  previously  to  his  retirement,  B., 
bondjidey  assigns  all  his  interest  in  the  partnership  stock  and  effects  to  A., 
upon  trust  to  pay  all  the  partnership  debts,  and  subject  thereto,  upon  trust, 
to  repay  B.  his  share  of  the  residue ;  that  on  the  day  of  B.'s  retirement^ 
there  is  enough  joint  property  to  pay  the  partnership  debts,  and  that  within 
a  month  after  B.*8  retirement,  A.  becomes  a  bankrupt :  would  the  share  of 
B.,  so  assigned  upon  special  trust,  pass  to  thd  assignee  of  A.  1  It  seems, 
notwithstanding  the  severity  of  the  doctrine  as  it  affects  B.,  that  the  ques- 
tion must  be  answered  in  the  afiirmative.— ;£a?  parte  Dysier^  2  Rose,  256 
Ex  parH  Barrow,  Id.y  252.    Cottyer  on  Part.;  b06. 

Whatever  was  made  separate  estate  by  agreement  amongst  the  pettk 


aarB^'wid  is  not  conipr»heiided  uudkr  the  term  "goods  or  chattels,"  i« 
separate  estate  under  the  bankruptcy. — McLanahan  v.  EUeryy  3  Mason^ 
269.     Fwhr  v.  PraU,  Wright,  206. 

'  Whatever  was  made  separate  estate  hy  agreement  amongst  the  part- 
nerS|  but  is  comprehended  under  the  term  *^  goods  or  chattels,  in  the 
possession,  order  and  disposition  of  the  co-partnership,  or  whereof  they 
were  reputed  owners  at  the  time  they  became  bankrupt,"  is  joint  estate 
under  the  bankruptcy.  But  in  order  to  make  the  separate  chattels  of  one 
partner  distributable  as  joint  property,  they  must  have  been  in  the  posses- 
sion, order  or  disposition  of  the  partnership,  at  the  time  of  the  bankruptcy. 
— £f  forte  Hunter,  2jRofe,  382.  Ex  parte  Jackson,  1  Ves.,  131.  Ex 
parte  Smith,  3  Jifadd.,  63.  Buck.,  149.  Ex  parte  Byrne,  1  Jac,  4r  Walk.^ 
378.  Ex  parte  Jones,  4  Man*  Sf  Selw.,  450,  overruling.  Ex  parte  Yollap^ 
15  Ves,,  60,  and  Ex  parte  Houghton,  17  Ves.,  252.  Jtobinson  v.  J^cDon' 
aid,  5  Mau.  4*  Selw.,  228.  Hay  v.  Fairbaim^  2  Bam.  ^  Md.,  193. 
Monkhouse  v.  Hay,  2  Brod»  if  Bing.,  114.  Rirely  V.  Hodtaon,  1  Bam.  4" 
Cresw,,  580.  Ex  parte  Parry,  5  Ves.,  575.  £x  /Nirfs  Browne,  6  Ves.^ 
136. 

Whatever  has  been  converted  into  separate  estate,  and  is  no  longer 
m  the  order  and  disposition  of  the  partnership,  is  separate  estate  under 
the  bankruptcy. 

Therefore,  if  upon  the  dissolution  of  a  partnership,  the  retiring  part- 
ner, ^cnd^e,  assigns  all  his  interest  in  the  stock  and  enects  to  the  remain- 
ing partner,  who  afterwards  becomes  bankrupt,  so  much  of  the  partnership 
stocK  so  assigned  as  remained  in  specie,  will  vest  in  .the  assignees  of  the 
bankrupt  as  his  separate  property,  and  will  be  distributable  accordingly. — 
Ex  paru  Ruffan,  6  Ves*,  119.  Ex  parte  Fell,  10  Ves.,  347.  Ex  parte 
Freeman,  Buck,,  471.     Ex  parte  Fry,  I  Glyn.  if  Jam.,  96. 

Where  a  person  on  the  eve  of  bankruptcy,  induces  another  by  fraud- 
ulent means  to  become  his  partner,  and  the  latter  advances  capital  to  the 
concern,  a  case  might  be  stated  where  the  latter  would  be  allowed  to 
pro've  the  amount  of  the  capital  so  advanced,  pari  passu  with  the  separate 
creditors  of  the  bankrupt.  However,  such  proof  will  not.  be  allowed 
where  the  person  defraiuded  has  held  himself  out  to  the  world  as  a  part* 
ner,  though  only  for  a  short  tim^.-^Ex  parte  Broome,  1  Russ.,  71. 

And  generally,  if  upon  the  bankruptcy  of  one  of  several  partners,  the 
joint  creditors  are  all  paid  in  full  out  of  the  joint  estate,  but  the  balance 
of  accounts  is  in  favor  of  the  solvent  partners,  the  latter  may  be  reim* 
horsed  out  of  the  bankrupt'*  share  of  the  partnership  estate,  and  may 

^e  the  deficiency  against  his  separate  estate,  so  as  not  to  disturb  divi 
is  already  made. — Exports  Terrell,  Buck^  345.     Goss  v.  Dufresnoy 
Ddvies,  37K 


OF  FABTNEBSHIP  IN  COMMENDAM. 

1.  What  are  the  rules  peculiar  to  partnership  in  commendam  1 

Partnerships  in  commsndamnt^  not  founded  upoo  the  general  prineK 
pie*  of  eemmercial  law,  but  are  regulated  by  positive  legislatiye  eaaet- 
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rnents ;  eonaeqaently  those  acU  mast  be  considered  to  ascertain  the  rights 
and  disabilities  of  the  parties  to  such  a  partnership.  The  English  law 
does  not  admit  of  partnerships  with  a  restricted  responsibility.  In  France, 
partnerships  in  commandite  were  established  by  the  ordinance  of  1673, 
end  have  been  continued  by  the  Code  de  Commerce. — Merlin  Rep,  de 
Jur%8p.y  tii.  Soc,   Code  de  Com.,  /.  1,  iit.  3,  sec,  h 

The  principal  provisions  of  the  French  law  have  been  adopted  in 
Louisiana,  and  are  contained  in  the  Civil  Code^  iii.  Part,  in  Commendam, 
As  it  is  a  matter  of  some  importance,  the  principal  provisions  are  here 
inserted : 

jSrt.  2810.  Partnership  in  commendam  is  formed  by  a  contract,  by 
which  one  person  or  partnership  agrees  to  furnish  another  person  or  part* 
nership  a  certain  amount,  either  in  propertv  or  money,  to  be  employed  by 
the  person  or  partnership  to  whom  it  is  furnished,  in  his  or  tneir  own 
viame  or  firm,  on  condition  of  receiving  a  share  in  the  profits,  in  ihe  pro- 
portion determined  by  the  contract,  and  x>f  being  liable  to  losses  and  ex* 
penses  to  the  amount  furnished,  and  no  more. 

*drt.  2811.  He  who  makes  this  contract,  is  called,  with  respect  to 
those  to  whom  he  makes  the  advance  of  capital,  a  partner  in  commendam* 
Every  species  of  partnership  may  receive  such  partners.  It  is  therefore 
a  modification  of  which  the  several  kinds  of  partnerships  are  susceptible, 
rather  than  a  separate  division  of  partnerships. 

Jlrl*  2812.  The  proportion  of  profits  to  be  received  by  the  partner 
tfi  commendam^  may  be  regulated  by  the  covenant  of  the  parties,  as  may 
also,  with  respect  to  each  other,  the  proportion  of  losses  and  expenses  to 
be  borne  by  each  of  the  partners  \  but,  as  respects  third  persons,  the  whole 
aam  furnished,  or  agreed  to  be  furnished  by  such  partner,  is  liable  for  the 
debts  of  the  partnership. 

wfr^  2813.  In  no  case,  except  as  is  hereinlAfter  expressly  provided, 
shall  the  partner  who  has  no  other  interest  in  the  concern  than  that  of 
partner  in  commendam^  be  liable  to  pay  any  sum  beyond  that  which  he  has 
agreed  to  furnish  by  his  contract.  If  it  has  been  paid,  and  lost  in  the 
business  of  the  partnership,  he  is  exonerated  from  any  other  payment. 
If  any  part  be  unpaid,  he  is  liable  for  that  amount,  and  no  more,  to  this 
cieditors  of  the  partnership. 

wfft.  2814.  The  partner  in  commendam  cannot  be  called  upon  by  the 
partnership  or  its  creditors,  to  refund  any  dividend  he  may  have  received 
ot  net  profits,  fairly  made  during  the  solvency  of  the  partners,  and  bonA 
fidty  at  a  time  stipulated  in  the  articles  of  partnership. 

Jin.  2815.  The  partner  in  commendam  cannot  bind  the  other  part* 
ners  by  any  act  of  his :  he  is  not  considered  as  a  partner,  further  than  is 
eqiecially  provided  in  this  section. 

Jirt.  2816.  Partners[hip  in  commendam  must  be  made  in  writing,  and 
must  be  recorded  in  the  manner  hereinafter  directed,  or  otherwise  the 
partner  in  commendam  will  be  considered  as  a  common  partner  in  the  con- 
cern, and  will  be  subject  to  all  the  responsibilities  towards  third  persons 
that  would  attach  to'any  of  the  other  partners,  in  the  business  for  which 
Le  made  his  advance. 

Jlrt.  2817.    The  contract  moat  express  the  amount  fornished,  or 
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agreed  to  be  furnished  by  the  partner  in  commmdanij  the  proportion  of 
profits  be  is  to  receive,  and  of  the  expenses  and  losses  he  is  to  bear.  It 
mast  state  whether  it  had  been  received,  and  whether  in  goods,  money^ 
or  how  otherwise  :  and  if  not  received,  it  must  contain  a  stipulation  to 
pay  or  deliver  it.  It  must  be  signed  bylhe  parties  in  the  presence  of  one 
or  more  witnesses,  and  shaU  be  recorded  in  full  by  the  officer  authorized 
to  record  mortgages,  in  the  place  where  the  principal  business  of  the  part- 
nership is  carried  on.  If  it  oe  a  commercial  partnership,  and  consists  of 
several  houses  or  establishments,  in  different  parts  of  the  state,  such  re* 
cording  shall  be  made  in  each  of  such  places. 

^rt.  2820.  The  business  of  the  concern,  to  which  the  partner  tn 
commendam  has  contributed  his  advance,  must  not  be  carried  on  in  the 
name  of  such  partner,  or  in  his  name  jointly  with  others,  or  by  him  or  by 
his  agency  as  agent^  as  attorney  for  the  other  partners,  but  by  those  to 
whom  he  has  made  the  advance^  and  in  their  names  or  firm.  And  if  the 
advance  in  commendam  has  been  made  to  one  person  only,  such  person 
must  carry  on  the  business  in  his  sole  name,  and  must  not  make  the  addi- 
tion *^  and  company,"  or  adopt  any  firm  that  may  cause  it  to  be  understood 
that  he  has  any  partners.  And  if  the  partner  in  commendam  shall  take 
any  part  in  the  business  of  the  partnership,  or  permit  his  name  to  be  used 
in  the  firm,  or  knowingly  permit  any  single  person,  to  whom  he  has  made 
the  advance,  to  add  any  words  to  his  name  or  firm,  that  may  imply  that 
he  has  other  partners  besides  the  partner  tn  commendam,  when  in  fact  he 
has  none,  such  partner  in  commendam  shall  be  liable  to  all  the  responsi- 
bilities of  a  general  partner  in  the  business  for  which  he  has  maae  the 
advance. 

>^Ti.  2821.    If  the  person  to  whom  the  partner  in  commendam  has 

Stade  the  advance,  shall,  without  his  consent,  use  his  name  in  the  firm,  or 
\  not  having  any  other  partner,  he  shall  adopt  or  use  any  such  addition 
as  is  expressed  in  the  last  preceding  article,  the  partner  in  commendam 
niay  immediately  withdraw  the  sum  he  has  advanced,  and,  in  giving  no* 
tice  in  two  of  the  public  newspapers,  shall  be  freed  from  all  responsibility, 
either  to  the  partners  or  to  third  persons,  from  the  time  of  such  notice. 

^rt,  2822.  The  partner  in  commendam  cannot  withdraw  the  stock 
he  has  furnished,  at  a  time  when  those  to  whom  he  has  advanced  it,  afo 
in  faiiin^  circumstances,  or  when  there  is  a  reasonable  apprehension  that 
they  wifl  become  insolvent. 

In  the  following  states,  and  perhaps  in  some  others,  there  are  legis- 
lative enactments  relating  to  limited  or  special  partnerships,  viz. :  Ala- 
bama, Connecticut,  Indiana,  Louisiana,  Maine,  Maryland,  Massachusetts, 
New  Jersey,  Nerw  York,  Rhode  Island,  South  Carolina,  and  the  Territory 
of  Florida.  With  the  exception  of  the  statute  of  Louisiana,  the  general 
provisions  of  these  laws  are  very  nearly  similar.  They  usually  authorize 
limited  partnerships  to  be  formed  for  the  transactions  of  mercantile,  me- 
chanical or  manufacturing  business —expressly  excluding  banking  and 
insurance.  Most  of  them  provide  for  the  execution  and  filing  of  a  certifi- 
cate by  all  the  ]^anners,  specifying  the  name  of  the  firm,  and  the  names 
of  the  partners,  and  their  residence — distinguishing  which  are  general, 
and  which  are  b^p^M  partaers^-^the  amount  of  capital  whieheach  speeial 
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IMfftiier  has  contributed— the  general  nature  of  the  basineas  to  be  tTan»t 
acted — and  the  time  of  commeaeement  and  teroBBation  of  the  partnerahipir 
Which  certifioates  are  to  be  acknowledged  and' recorded.  In  case  of' 
falae  certificate*,  all  the  members  are  liable,  as  general  partners.  A  copy 
of  which  certificate,  or  a  notibe  of  the  terms  of  the  partnership,  are  to  be 
published  in  certain  newspapers  for  designated  periods,  or  partnerships 
to  be  deemed  general.  General  partners  authorized  to  bind  the  firm. 
Special  partners  not  to  interfere  in  the  management  of  the  business,  nor 
to  be  employed  for  that  purpose  as  agents,  attorneys,  or  otherwise ;  and 
are  not  liable  for  the  debts  of  the  firm,  beyond  the  amount  of  capital  con- 
tribnted  by  them.  But  they  may,  from  time  to  time,  examine  in^o  the 
state  and  progress  of  the  partnership  concerns,  and  may  advise  as  to  their 
management.  General  partners  liable  to  account  to  each  other,  and  to 
special  partners,  as  at  common  law.  The  business  to  be  conducted  under 
a  firm  in  which  the  names  of  the  general  partners  only  shall  be  inserted, 
without  the  addition  of  the  word  '^  company" ;  and  if  the  name  of  any 
special  partner  is  used,  with  his  privity,  he  shall  be  deemed  a  general 
partner.  The  capital  of  special  par tnera  not  to  be  withdrawn,  nor  inter- 
ests oh  profits  divided,  so  as  to  reduce  the  capital  stated  in  the  certificate* 
No  assignment  or  transfer  of  the  partnership  property,  valid  as  against 
creditors,  if  made  by  partnership  when  insolvent,  or  in  contemplation  of 
insolvency,  or  after,  or  in  contemplation  of  the  insolvency  of  any  partner, 
with  the  intent  of  giving  a  preference  to  any  creditor. 

And  judgments  confessed  and  securities  given,  with  the  like  intent^ 
ate  also  declared  void.  Suits  to  be  commenced  and  prosecuted  by  and 
against,  the  ffeneral  partners  only,  except  where  special  partners  have 
made  themselves  liable.  In  case  of  alteration  of  the  terms,  or  renewal  of 
the  partnership,  the  same  proceedings  to  be  had  as  in  original  formation* 
— Sice  Revised  $tat.  of  Jfew  Yorh^  tm.  1,  p.  753,  id  edit.  Law%  ofMaine^ 
vol  2,  529,  March  15^A,  1836.  Laws  of  Jllabama^  1837,  8,  no.  12.  Law9 
of  South  Carolina^  1837,  cA.  27.  Laws  of  Florida^  1838,  no.  17.  Laws 
of  Maryland^  1837,  cA.  97.  Laws  of  Rhode  Island^  January  12,  1837. 
Laws  cfjfev)  Jersey^  Feb,  9,  1837.  American  Jurist^  vol.  49,  p.  470-1-2. 
18  Idemy  505,  515,  202.  Laws  of  Conneuicut^  1822, 1833.  Rev.  Laws  of 
Indiana,  1831. 


PATENT  RIGHTS. 

1.  What  ia  a  patent ) 

« 

A  patent  for  an  invention,  is  a  g^rant  made  by  the  government  of  the 
U.  States  to  the  inventor  of  any  new  Or  useful  art,  machine,  manufacture, 
or  composition  of  matter,  or  any  new  and  useful  improvement  in  any  art, 
machine,  manufacture;  or  composition  of  matter  not  known  or  used  by 
others  before  his  or  their  discovery  or  invention  thereof,  and  not,  at  the 
time  of  his  application  for  a  patent,  in  public,  use  or  on  sale,  with  his  con* 
aent  or  allowance,  as  the  inventor  or  discoverer ;  securing  to  him,  for  a 
limited  time  therein  expreasedi  the  fall  and  exclusive  tight  and  liberty  of 
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■■king,  eoitstnictiiig,  usiag,  and  vending  to  others  to  be  used,  the  s&id  fai- 
Tention  or  discovery,  on  certain  conditions,  among  which  is  the  one  of  at 
once  giving  up  his  secret,  and  making  public  his  discovery  or  invention,  and 
the  manner  of  making  and  using  the  same,  so  that,  at  the  expiration  of  his 
privilege,  it  may  become  public  property.  The  instrument  securing  thia 
grant  is  also  called  a  patent. — Shaw  v.  Cooper^  7  PeteK*'  S.  C.  Rep.^  292. 

2.  What  is  provided  in  the  constitution  of  the  United  States  in  regard 
to  patent  rights  1 

It  is  provided  that  Congress  shall  have  the  power  to  promote  the 
progress  of  science  and  useful  arts,  by  securing  for  limited  times,  to  au- 
thors and  inventors,  the  exclusive  right  to  their  respective  writbgs  and 
discoveries. — *drt.  1,  sec,  8. 

3.  What  are  the  provisions  made  by  Congress  in  pursuance  of  this 
power  1  * 

§  1.  That  there  will  be  established  and  attached  to  the  department 
of  state,  an  office,  to  be  denominated  the  patent  office ;  the  chief  officer  of 
which  shall  be  called  the  commissioner  of  patents,  to  be  appointed  by  the 
president,  by  and  with  the  advice  and  consent  of  the  senate,  whose  duty 
it  shall  be,  under  the  direction  of  the  secretary  of  state,  to  superintend^ 
execute,  and  perform,  all  such  acts  and  things  touching  and  respecting  the 
granting  and  issuing  of  patents  for  new  and  useful  discoveries,  inventions, 
and  improvements,  as  are  herein  provided  for,  or  shall  hereafter  be,  by 
law,  directed  to  be  done  and  performed ;  and  shall  have  the  charge  and 
custody  of  all  the  books,  records,  papers,  models,  machines,  and  all  other 
things  belonging  to  said  office.  And  said  commissioner  shall  receive  t^e 
same  compensation  as  is  allowed  by  law  to  the  commissioner  of  the  In- 
dian department,  and  shall  be  entitled  to  send  and  receive  letters  and 
packages  by  mail,  relating  to  the  business  of  the  office,  free  of  postage. 

§  5.  That  all  patents  issuing  from  said  office  shall  be  issued  in  the 
name  of  the  United  States,  and  under  the  seal  of  said  office,  and  be  signed 
by  the  secretary  of  state,  and  countersigned  by  the  commissioner  of  the 
said  office ;  and  shall  be  recorded,  together  with  the  descriptions,  speci- 
fications and  drawings,  in  the  said  office,  in  books  to  be  kept  for  that  par- 
pose.  Every  such  patent  shall  contain  a  short  description  or  title  of  the 
mvention  or  discovery,  correctly  indicating  its  nature  and  design,  and  in 
its  terms  grant  to  the  applicant  or  applicants,  his  or  their  heirs,  adminis- 
trators, executors,  or  assigns,  for  a  term  not  exceeding  fourteen  yean^ 
the  full  and. exclusive  right  and  liberty  of  making,  using,  and  vending  to 
others  to  be  used,  the  said  invention  or  discovery,  referring  to  the  spe* 
cifications  for  the  particulars  theeeof,  a  copy  of  which  shall  (m  annexed 
to  the  patent,  specifybg  what  the  patentee  claims  as  his  invention  or 
discovery. 

$  6.  That  any  person  or  persons  having  discovered  or  invented  any- 
new  and  useful  art,  machine,  manufacture,  or  composition  of  matter,  or 
any  new  and  useful  improvement  on  any  art,  machine,  manufacture,  or 
composition  of  mat ter,  not  known  or  used  by  others  before  his  or  their  dio* 
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^efterj  or  inreation  thereof,  and  not,  at  the  time  of  his  application  for  a 
patent,  in  public  use  or  on  sale,  with  his  consent  or  allowance,  as  the  in- 
ventor or  discoverer,  and  shall  desire  to  obtain  an  exclusive  property  there^ 
in,  may  make  application  in  writing  to  the  commissioner  of  patents,  ex- 
pressing such  desire,  and  the  commissioner  on  due  proceeding  had,  may 
grant  a  patent  therefor.  But  before  any  inventor  shall  receive  a  patent  for 
any  such  new  invention  or  discovery,  he  shall  deliver  a  written  description 
of  his  invention  or  discovery,  and  of  the  manner  and  process  of  maKing^ 
constructing,  using,  and  compounding  the  same,  in  such  full,  clear,  and 
exact  terms,  avoiding  unnecessary  prolixity,  as  to  enable  any  person  skill- 
ed in  the  art  or  science  to  which  it  appertains,  or  with  which  it  is  most 
nearly  connected,  to. make,  construct,  compound, and  use  the  same;  and 
in  case  o(  any  machine,  he  shall  fully  explain  the  principle  and  the  sever- 
al modes  in  which  he  has  contemplated  the  application  of  that  principle  or 
character  by  which  it  may  be  distinguished  from  other  inventions  ;  and 
shall  particularly  specify  and  point  out  the  part,  improvement,  qr  combi- 
nation, which  he  claims  as  his  own  invention  or  discovery.  He  shall, 
furthermore,  accompany  the  whole  with  a  drawing,  or  drawings,  and  writ- 
ten references,  where  the  nature  of  the  case  admits  of  drawings,  or  with 
specimens  of  ingredients,  and  of  the  composition  of  matter,  sufficient  in 
qaantity  for  the  purpose  of  experiment,  where  the  invention  or  discovery 
is  of  a  composition  of  matter  ;  which  descriptions  and  drawings,  signed 
by  the  inventor  and  attested  by  two  witnesses,  shall  be  filed  in  the  patent 
office ;  and  he  shall  moreover  furnish  a  model  of  his  invention,  in  all  cases 
which  admit  of  a  representation  by  model,  of  a  convenient  size  to  exhibit 
advantageously  its  several  parts.  The  applicant  shall  also  make  oath  or 
affirmation  that  he  does  verily  believe  that  he  is  the  original  and  first  in- 
ventor or  discoverer  of  the  art,  machine,  composition,  or  improvement, 
for  which  he  solicits  a  patent,  and  that  he  does  not  know  or  believe  that 
the  same  was  ever  before  known  or  used ;  and  also  of  what  country  he 
is  a  citizen ;  which  oath  or  affirmation  may  be  made  before  any  person 
authorized  by  law  to  administer  oaths. 

§  7.  That,  on  the  filing  of  any  such  application^  description,  and  spe- 
cification, and  the  payment  of  the  duty  hereinafter  provided,  the  com- 
missioner shall  make  or  cause  to  be  made,  an  examination  o(  the  alleged 
new  invention  or  discovery ;  and  if,  on  any  such  examination,  it  shall  not 
appear  to  the  commissioner  that  the  same  had  been  invented  or  discovered 
by  any  other  person  in  this  country  prior  to  the  alleged  invention  or  dis- 
covery thereof  by  the  applicant,  or  that  it  had  been  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  country,  or  had  been  in 
public  use  or  on  sale  with  the  applicant's  consent  or  allowance  prior  |o 
the  application,  if  the  commissioner  should  deem  it  to  be  sufficiently  use- 
ful and  important,  it  shall  be  his  duty  to  issue  a  patent  therefor.  But 
whenever,  on  such  examination,  it  shall  appear  to  the  commissioner  that 
the  applicant  was  not  the  original  and  first  inventor  or  discoverer  thereof^ 
or  that  any  part  of  that  which  is  claimed  as  new  had  before  been  invented 
or  disicovered,  or  patented,  or  described  in  any  printed  publication  in  this 
t>i  any  foreign  country,  as  aforesaid,  or  that  the  description  is  defective 
ftnd  insufficient,  he  shall  notify  the  applicant  thereof,  giving  him,  briefiyi 
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such  information  and  references  as  may  be  useful  in  judging  of  the  pro- 
priety of  renewing  his  application,  or  of  altering  his  specification  to  em 
brace  only  that  part  of  the  invention  or  discovery  which  is  new.  In  every 
such  case,  if  the  applicant  shall  elect  to  withdraw  his  application,  reliii 
quishing  his  claim  to  the  model,  he  shall  be  entitled  to  receive  back  twen 
ty  dollars,  part  of  the  duty  required  by  this  act,  on  filing  a  notice  in  writing 
of  such  election  in  the  patent  office,  a  copy  of  which,  certified  by  the 
commissioner,  shall  be  a  sufficient  warrant  to  the  treasurer  for  paying  back 
to  the  said  applicant  the  said  sum  of  twenty  dollars.  But  if  the  applicant 
in  such  case  shall  persist  in  his  claim  for  a  pateut,  with  or  without  any 
alteration  of  his  specification,  he  shall  be  reguired  to  make  oath  or  affirma- 
tion anew  in  manner  as  aforesaid.  And  if  the  specification  and  claim  shall 
not  have  been  so  modified  as,  in  the  opinion  of  the  commissioner,  shall 
entitle  the  applicant  to  a  patent,  he  may,  on  appeal,  and  upon  request  in 
writing,  have  the  decision  of  a  board  of  examiners,  to  be  composed  of  three 
disinterested  persons,  who  shall  be  appointed  for  that  purpose  by  the  se* 
cretary  of  state,  one  of  whom  at  least,  to  be  selected,  if  practicable  and 
convenient,  for  his  knowledge  and  skill  in  the  particular  art^  manufacture^ 
or  branch  of  science  to  which  the  alleged  invention  appertains ;  who  shall 
be  under  oath  or  affirmation  for  the  faithful  and' impartial  performance  of 
the  duty  imposed  upon  them  by  said  appointment.  Said  board  shall  be 
furnished  with  a  certificate  in  writing,  of  the  opinion  and  decision  of  the 
commissioner,  stating  the  particular  grounds  of  his  objection,  and  the  part 
or  parts  of  the  invention  which  he  considers  as  not  entitled  to  be  patented. 
And  the  said  board  shall  give  Reasonable  notice  to  the  applicant,  as  well 
as  to  the  commissioneri  of  the  time  and  place  of  their  meeting,  that  they 
may  have  an  opportunity  of  furnishing  them  with  such  facts  and  evidence 
as  they  may  deem  necessary  to  a  just  decision ;  and  it  shall  be  the  duty 
of  the  commissioner  to  furnish  to  the  board  of  examiners  such  informatioa 
as  he  may  possess  relative  to  the  matter  under  their  consideration.  And 
on  examination  and  consideration  of  the  matter  by  such  board,  it  shall  be 
in  their  power,  or  a  majority  of  them,  to  reverse  the  decision  of  the  com- 
missioner, either  in  whole  or  in  part,  and  their  opinion  beiug  certified  ta 
the  commissioner,  he  shall  be  governed  thereby,  in  the  further  proceedings 
to  be  had  on  such  application :  Provided^  however j  That  before  a  board  shall 
be  instituted  in  any  such  case,  the  applicant  shall  pay  to  the  credit  of 
the  treasury,  as  provided  in  the  ninth  section  of  this  act,  the  sum  of  twen* 
ty-fiye  dollars,  and  each  of  said  persons  so  appointed  shall  be  entitled  to 
receive  for  his  services  in  each  case,  a  sum  not  exceeding  ten  dollars,  to 
be  determined  and  paid  by  the  commissioner  out  of  any  moneys  in  his 
hands,  which  shall  be  in  full  compensation  to  the  persons  who  may  be  sa 
appointed,  for  their  examination  and  certificate  as  aforesaid. 

§  8.  That  whenever  an  application  shall  be  made  for  a  patent  which^ 
in  the  opinion  of  the  commissioner,  would  interfere  with  any  other  patent 
for  which  an  application  may  be  pending,  or  with  any  unexpired  patent 
which  shall  have  been  granted,  it  shall  be  the  duty  of  the  commissioner  to 
give  notice  thereof  to  such  applicants,  or  patentees,  as  the  case  may  be  ^ 
and  if  either  shall  be  dissatisfied  with  the  decision  of  the  commissioner  oa 
the  question  of  priority  of  right  or  invention,  on  shearing  thereof,  he  may 
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ap^o^l  from  sach  decision,  on  the  like  terms, and  conditions  es  are  provid- 
ed in  tliw  preceding  section  of  this  act ;  and  like  proceedings  shall  be  had^ 
to  determine  which,  or  whether  either  of  the  applicants  is  entitled  to  re* 
ceive  a  patent  as  prayed  for.  But  nothing  in  this  act  contained  shall  be 
construed  to  deprive  an  original  and  true,  inventor  of  the  right  to  a  patent 
for  his  invention,  by  reason  of  his  haying  previously  taken  out  letters  patent 
therefor  in  a  foreign  country,  and  the  same  Having  beea  published  at  any 
time  within  six  months  next  preceding  the  filing  of  his  specification  and 
drawing.  And  whenever  the  applicant  shall  request  it,  the  patent  shall 
take  date  from  the  time  of  the  filing  of  the  specification  and  drawings,  not 
however  exceeding  six  months  prior  to  the  actual  issuing^  the  patent  i 
and  on  like  request,  and  the  payment  of  the  duty  herein  required,  by  aqy 
applicant,  his  specification  and  drawings  shall  be  filed  in  the  secret  ar- 
chives of  the  office  until  he  shall  furnish  the  model  and  the  patent  be  i^ 
sued,  not  exceeding  the  term  of  one  year,  the  applicant  being  entitled  to 
notice  of  interfering  applications. 

§  9.  That  before  any  application  for  a  patent  shall  be  considered  by 
the  commissioner  as  aforesaid,  the  applicant  shall  pay  into  the  treasury  of 
the  United  States,  or  into  the  patent  office,  or  into  any  of  the  deposit  banks 
to  the  credit  of  the  treasury,  if  he  be  a  citizen  of  the  United  States,  or  fin 
alien,  and  shall  have  been  resident  in  the  United  States  for  one  year  nert 
preceding,  and  shall  have  made  oath  of  his  intention  to  become  a  citizen 
thereof,  the  sum  of  thirty  dollars ;  if  a  subject  of  the  king  of  Great  Britain^ 
the  sum  of  five  hundred  dollars ;  and  all  other  persons  the  sum  of  three 
hundred  dollars ;  for  which  payment  duplicate  receipts  shall  be  taken,  one 
of  which  to  be  filed  in  the  office  of  the  treasury.  And  the  moneys  re- 
ceived into  the  treasury  under  this  act  shall  constitute  a  fund  for  the  pay- 
ment of  the  :$alarics  of  the  officers  and  clerks  herein  provided  for,  and.  all 
other  expenses  of  the  patent  office,  and  to  be  called  the  patent  fund* 

§  10.  That  where  any  person  hath  made,  or  shall  have  made,  any 
new  invention,  discovery,  or  improvement,  on  account  of  .which  a  patent 
might  by  virtue  of  this  act  be  granted,  and  such  person  shall  die  befoM 
any  patent  shall  be  p^ranted  therefor,  the  right  of  applying  for, and  obtain- 
ing such  patent  shalldevolve  on  the  executor  or  administrator  of  such  per- 
son, in  trust  for  the  heirs  at  law  of  the  deceased,  in  case  he  shall  have 
died  intestate ;  but  if  otherwise,  then  in  trust  for  his  devisees,  in  as  full 
and  ample  a  manner,  and  under  the  same  conditions,  limitations,  and  re- 
strictions, as  the  same  was  held,  or  might  have  been  claimed  or  enjoyed 
by  such  person  in  his  or  her  lifetime  ;  and  when  the  application  for  a  pa- 
tent shall  be  made  by  such  legal  representatives,  the  oath  or  affirniatioa 
provided  in  the  sixth  section  of  this  act  shall  be  so  varied  as  to  be  ap- 
plicable to  them. 

§  11.  That  every  patent  shall  be  assignable  in  law,  either  as  to  the 
whole  interest,  or  any  undivided  part  thereof,  by  any  instrument  in  writ- 
ing ;  which  assignment,  and  also  every  grant  and  conveyance  of  the  ex- 
clusive right  under  any  patent,  to  make  and  use,  and  to.  grant  to  others^io 
make  and  use,  the  thing  patented  within  and  throughout  any  specified  part 
or  portion  of  the  United  States,  shall  be  recorded  in  the  patent  office  witli* 
in  three  months  from  the  execution  thereof,  for  which  the  assignee  or 
grantee  shall  pay  to  the  commissioner  the  sum  of  three  dollars. 
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§  12.  That  any  citizen  of  the  United  States,  or  alien  who  shalt  have 
been  resident  in  tbeUnitedStatesoneyearnextpreceding,  and  shall  have 
made  oath  of  his  intention  to  become  a  citizen  thereof,  who  shall  have  in 
vented  any  new  art,  machine,  or  improvement  thereof,  and  shall  desire 
further  time  to  mature  the  same,  may,  on  paying  to  the  credit  of  the  trea- 
sury, in  manner  as  provided  in  the  ninth  section  of  this  act,  the  sum  of 
twenty  dollars,  file  in  the  patent  office  a  caveat,  setting  forth  the  design 
and  purpose  thereof,  and  its  principal  and  distinguishing  characteristics, 
and  prayiug  protection  of  his  risht,  till  he  shall  have  matured  kis  inven« 
tion ;  whic^^m  of  twenty  dollars,  in  case  the  person  filing  auch  caveat 
shall  afterwMs  take  out  a  patent  for  the  invention  therein  mentioned, 
shall  be  considered  a  part  of  the  sum  herein  re'qnired  for  the  same.  And 
such  caveat  shall  be  filed  in  the  confidential  archives  of  the  office,  and 
preserved  in  secrecy.  And  if  application  shall  be  made  by  any  other  per- 
son  within  one  year  from  the  time  of  filing  such  caveat,  for  a  patent  of 
any  invention  with  which  it  may  in  any  respect  interfere,  it  shall  be  the 
duty  of  the  commission  to  deposit  the  description,  specifications,  drawings, 
and  model,  in  the  confidential  archives  of  the  ofiSce,  and  to  give  notice, 
by  mail,  to  the  person  filing  the  caveat,  of  such  application,  who  shall, 
within  three  months  after  receiving  the  notice,  if  he  would  avail  himself 
of  the  benefit  of  his  caveat,  file  his  description,  specifications,  drawings 
and  model ;  and  if,  in  the  opinion  of  the  commissioner,  the  specifications 
<  of  claim  interfere  with  each  other,  like  proceedings  may  be  had  in  all  re- 
spects as  are  in  this  act  provided,  in  the  case  of  interferingr  applications: 
Providedj  howev^y  That  no  opinion  or  decision  of  any  board  of  examiners, 
nnder  the  provisions  of  this  act,  shall  preclude  any  person  interested  in 
favor  of  or  against  the  validity  of  any  patent  which  has  been  or  may  here- 
after be  granted,  from  the  right  to  contest  the  same  in  any  judicial  court 
in  any  action  in  which  its  validity  may  come  in  question. 

§  13.  That  whenever  any  patent  which  has  heretofore  been  granted, 
or  which  shall  hereafter  be  granted,  shall  be  inoperative  or  invalid,  by 
reason  of  a  defective  or  insufficient  description  or  specification,  or  by 
reason  of  the  patentee  claiming  in  his  specification  as  his  own  invention, 
more  than  he  nad  or  shall  have  a  right  to  claim  as  new ;  if  the  error  has, 
or  shall  have  arisen  by  inadvertency,  accident,  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  it  shall  be  lawful  for  the  conimis- 
sioner,  upon  the  surrender  to  him  of  such  patent,  and  the  payment  of  the 
further  duty  of  fifteen  dollars,  to  cause  a  new  patent  to  be  issued  to  the 
said  inventor,  for  the  same  invention,  for  the  residue  of  the  period  then  un- 
expired for  which  the  original  patent  was  granted,  in  accordance  with  the 
patentee's  corrected  description  and  specification.  And  in  case  of  his 
death,  or  any  assignment  by  him  made  of  the  original  patent,  a  similar 
right  shall  vest  in  his  executors,  administrators,  or  assignees.  And  the 
patent,  so  re-issued,  together  with  the  corrected  description  and  specifica- 
tion, shall  have  the  same  effect  and  operation  in  law,  on  the  trial  of  all 
actions  hereafter  commenced  for  causes  subsequently  accruing,  as  though, 
the  same  had  been  originally  filed  in  such  corrected  form,  before  the  issu- 
ing out  of  the  original  patent*    And  whenever  the  original  patentee  shall 
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be  desirous  of  adding  the  description  and  specifieation  of  any  new  im* 
nrovement  of  the  original  invention  or  discovery  which  shall  have  heen 
invented  or  discovered  hy  him  subsequent  to  the  date  of  his  patent,  he 
may,  like  proceedings  being  had  in  all  respects  as  in  the  case  of  original 
appKcations,  and  on  the  payment  of  fifteen  dollars,  as  hereinbefore  provide 
edy  have  the  same  annexed  to  the  original  description  and  specification 
and  the  commissioner  shall  certify,  on  the  margin  of  such  annexed  de- 
scription and  specification,  the  time  of  its  being  annexed  and  recorded ; 
and  the  sam^  shall  thereafter  have  the  same  effect  in  law,  to  all  intents 
and  purposes  as  though  it  had  been  embraced  in  the  ofiginal  description 
and  specification. 

§  14.  That,  whenever  in  any  action  for  damages  for  making,  using, 
3r  selling  the  thing  wheyeof  the  exclusive  right  is  secured  by  any  patent 
heretofore  granted,  or  by  any  patent  which  may  hereafter  be  ^ranted,  a* 
rerdict  shall  be  rendered  for  the  plaintiff*  in  such  action,  it  shall  be  in  the 
power  of  the  court  to  render  judgment  for  any  sum  above  the  iltnount 
found  by  such  verdict  as  the  actual  damages  sustained  by  the  plaintiff^ 
not  exceeding  three  times  the  amount  thereof,  according  to  the  circum- 
stances of  the  case,  with  costs :  and  such  damages  may  be  recovered  by 
action  on  the  case,  in  any  court  of  competent  jurisdiction,  to  be  brought 
in  the  name  or  names  of  the  person  or  persons  interested,  whether  as 
patentee,  assignees,  or  grantees  of  the  exclusive  right  within  and 
throughout  a  specified  part  of  the  United.  States.  * 

§  15.  That  the  defendant  in  any  such  action  shall  be  permitted  to 
plead  the  general  issue,  and  to  give  this  act  and  any  special  matter  in  evi- 
dence, of  which  notice  may  have  been  given  in  writing  to  the  plaintiff*  or 
his  attorney,  thirty  days  before  trial,  tending  to  prove  that  the  description 
and  specification  filed  by  the  plaintiff  does  not  contain  the  whole  truth 
relative  to  his  invention  or  discovery,  or  that  it  contains  more  than  is 
necessary  to  produce  the  described  effect ;  which  concealment  or  addition 
shall  fully  appear  to  have  been  made  for  the  purpose  of  deceiving  the  pub- 
lic, or  that  the  patentee  was  not  the  original  and  first  inventor  or  discov- 
erer of  the  thing  patented,  or  of  a  substantial  or  material  part  thereof 
claimed  as  new,  or  that  it  had  been  described  in  some  public  work  ante- 
rior to  the  supposed  discovery  thereof  by  the  patentee,  or  had  been  in 
pablic  use,  or  on  sale  with  the  consent  and  allowance  of  the  patentee  bof 
fore  his  application  for  a  patent,  or  that  he  had  surreptitiously  or  unjustly 
obtained  the  patent  for  that  which  was  in  fact  invented  or  discovered  by 
another,  who  was  using  reasonable  diligence  in  adapting  and  perfecting 
the  same ;  or  that  the  patentee,  if  an  alien  at  the  time  the  patent  was  grant- 
ed, had  failed  and  neglected  for  the  space  of  eighteen  months  from  the 
date  of  the  patent,  to  put  and  continue  on  sale  to  the  public,  on  reasonable 
terms,  the  invention  or  discovery  for  which  the  patent  issued ;  in  either 
"Of  which  cases  judgment  shall  be  rendered  for  the  defendant,  with  costs. 
And  whenever  the  defendant  relies  in  his  defence  on  the  fact  of  a  previous 
invention,  knowledge,  or  use  of  the  thing  patented,  he  shall  state,  in  his 
notice  of  special  matter,  the  names  and  places  of  residence  of  those  whom 
he  intends  to  prove  to  have  possessed  a  prior  knowledge  of  the  thing  and 
where  the  same  had  been  used :  Provided^  however,  that  whenever  it  shall 
57 


Mtiffactorily  appear  that  tbe  patentee,  at  the  time  of  making  his  appliea* 
tion  for  the  patent,  believed  himself  to  be  the  first  inventor  or  dis- 
eoverer  of  the  thing  patented,  the  same  shall  not  be  held  to  be  void  on  ae^ 
count  of  the  invention^  or  discovery  of  any  part  thereof  having  been  be- 
fore known  or  used  in  any  foreign  country,  it  not  appearing  that  the  same 
or  any  substantial  part  thereof  had  before  been  patented  or  desoribed  in 
any  printed  publication.  *dnd  provided^  aho^  that  whenever  the  plaintiff 
shall  fail  to  sustain  his  action  on  the  ground  that  in  his  specification  of 
claim  is  embraced  more  than  that  of  which  he  was  the  first  inventor,  if  it 
shall  appear  that  the  defendant  had  used  or  violated  any  part  of  the  in- 
vention justly  and  truly  specified  and  claimed  as  new,  it  shall  be  in  the 
power  of  the  court  to  adjudge  and  award  as  to  costs  as  may  appear  to  be 
just  and  equitable.  • 

§  16.  That  whenever  there  shall  be  two  interfering  patents,  or  when- 
ever a  patent  on  application  shall  have  been  refused  on  an  adverse  decisioa 
of  a  bliard  of  examiners,  on  the  ground  that  the  patent  applied  for  would 
interfere  with  an  unexpired  patent  previously  granted,  any  person  interest- 
ed in  any  such  patent,  either  by  assignment  or  otherwise,  in  the  one  case, 
and  any  such  applicant  in  the  other,  may  have  remedy  by  bill  in  equity ; 
and  the  court  having  cognizance  thereof,  on  notice  to  adverse  parties  and 
other  due  proceedings  had,  may  adjudge  and  declare  either  the  patents 
void  in  whole  or  in  part,  or  inoperative  and  invalid  in  any  particular  pari 
or  portion  of  the  United  States,  according  to  the  interest  which  the  par> 
ties  to  such  suit  may  possess  in  the  patent  or  the  inventions  patented,  and 
may  also  adjudge  that  such  applicant  is  entitled,  according  to  the  princi- 
ples and  provisions  of  this  act,  to  have  and  receive  a  patent  for  his  inven- 
tion, as  specified  in  his  claim,  or. for  any  part  thereof,  as  the  fact  of  prior- 
ity of  right  or  invention  shall  in  any  such  case  be  made  to  appear.  And 
such  adjudication,  if  it  be  in  favor  of  the  right  oC  such  applicant,  shall  au- 
thorize the  commissioner  to  issue  such  patent,  on  his  filing  a  copy  of  the 
adjudication,  and  otherwise  complying  with  the  requisitions  of  this  act. 
Propukd,  however^  That  no  such  judgment  or  adjudication  shall  affect  the 
eights  of  any  persons  except  the  parties  to'  the  action  and  those  deriving 
title  from  or  under  them  subsequent  to  the  lendition  of  such  judgment. 

§  17.  That  all  actions,  suits,  controversies,  aud  cases  arising  under 
any  law  of  the  United  States,  granting  or  confirming  to  inventors  the  ez» 
elusive  right  to  their  inventions  or  discoveries,  shall  be  originally  cog* 
sizable,  as  well  in  equity  as  at  law,  by  the  circuit  courts  of  the  United 
'States,  or  any  district  court  having  the  powers  and  iurisdiction  of  a  cir- 
cuit court  'y  which  courts  shall  have  power,  upon  bill  in  equity  filed  by  any 
party  aggrieved,  in  -any  such  case,  to  grant  injunctions,  according  to 
the  course  and  principles  of  courts  of  equity,  to  prevent  the  violation  at 
the  rights  of  any  inventor  as  secured  to  him  by  any  law  of  the  United 
States,  on  such  terms  and  conditions  as  said  courts  may  deem  reasonable  ; 
Provided^  however ^  That  from  all  judgment  and  decrees,  from  any  such 
court  rendered  in  the  premises,  a  writ  of  error  or  appeal,  as  the  c4Me  may 
require,  shall  lie  to  the  supreme  court  of  the  United  States,  in  the  same 
manner  and  under  the  same  circumstances  as  is  now  provided  by  law  itL 
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otfaerr  jadgments  and  decrees  of  circuit  courts,  and  in  al]  other  cates  i» 
which  the  court  shall  deem  it  reasonable  to  allow  the  same. 

§  18.  That  whenever  any  patentee  of  an  invention  or  discovery  8hal^ 
desire  an  extension  of  his  patent  beyond  the  term  of  its  limitation,  he  may 
make  application  therefor,  in  writing,  to  the  commissioner  of  the  patent 
office,  setting  forth  the  grounds  thereof ;  and  the  commissioner  shall,  on' 
the  applicant's  paying  the  sum  of  forty  dollars  to  the  credit  of  the  treasury, 
as  in  the  case  of  an  original  application  for  a  patent,  ca^se  to  be  publish* 
ed,  in  one  or  more  of  the  principal  newspapers  in  the  city  of  Washington, 
and  in  such  other  paper  or  papers  as  he  may  deem  proper,  published  in 
the  section  of  country  most  interested  adversely  to  the  extension  of  the 
patent,  a  notice  of  such  application,  and  of  the  time  and  place  when  and 
where  the  same  will  be  considered,  that  any  person  may  appear  and  show 
cause  why  the  extension  should  not  be  granted.  And  the  secretay  of  state, 
the  commissioner  of  the  patent  office,  and  the  solicitor  of  the  treasury, 
shall  constitute  a  board  to  hear  and  decide  upon  the  evidence  produced 
before  them,  both  for  and  against  the  extension,  and  shall  ait  for  that  pur* 
pose  at  the  time  and  place  designated  in  the  published  notice  thereof.  The 
patentee  shall  furnish  to, said  board  a  statement,  in  writing,  under  oath,  of 
the  ascertained  value  of  the  invention,  and  of  his  receipts  and  expendi* 
tores,  sufficiently  in  detail  to  exhibit  a  true  and  faithful  account  of  loss 
and  profit  in  any  manner  accruing  to  him  from  and  by  reason  of  said  in* 
vention.  And  if,  upon  a  hearing  of  the  matter,  it  shall  appear  to  the  full 
and  entire  satisfaction  of  said  board,  having  due  regard  to  the  public  inter* 
est  therein,  that  it  is  just  and  proper  that  the  term  of  the  patent  should  be 
extended,  by  reason  of  the  patentee,  without  neglect  or  fault  on  his  part, 
having  failed  to  obtain,  from  the  use  and  sale  of  his  invention,  a  reasonable 
remuneration  for  the  time,  ingenuity,  and  expense  bestowed  upon  the 
same,  and  the  introduction  thereof  into*  use,  it  shall  be  the  duty  of  the 
commissioner  to  renew  and  extend  the  patent,  by  making  a  certificate 
thereon  of  such  extension,  for  the  term  of  seven  years  from  and  after  the 
expiration  of  the  first  tefrm ;  which  ceitificate,  with  a  certificate  of  said 
board  of  their  judgment  and  opinion  as  aforesaid,  shall  be  entered  on  re* 
cord  in  the  patent  office  :  and  thereupon  the  said  patent  shall  have  the 
same  efifect  in  law  as  though  it  had  been  originally  granted  for  the  term 
of  twenty-one  years.  And  the  benefit  of  such  renewal  shall  extend  to  ae- 
signees  and  grantees  of  the  right  to  uae  the  thing  patented,  to  the  extent 
oftheir  respective  interest  therein  :  Provided^  howeviTy  That  no  extension 
of  a  patent  shall  be  granted  after  the  expiration  of  the  term  for  which  it 
was  originally  issued. 

§  19.  That  there  shall  be  provided  for  the  use  of  said  office,  a  library 
of  scientific  works  and  periodical  publications,  both  foreign  and  American, 
calculated  to  facilitate  the  discharge  of  the  duties  hereby  required  of  the 
chief  officers  therein,  to  be  purchased  under  the  direction  of  the  com* 
raittee  of  the  library  of  Congress.  And  the  sum  of  fifteen  hundred  dol- 
lars is  hereby  appropriated  for  that  purpose,  to  be  paid  out  of  the  patent 
fund. 

§  20.  That  it  shall  be  the  duty  of  the  commissioner  to  cause  to  he 
classified  and  arranged,  in  such  rooms  ot  galleries  as  may  be  provided  for 
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ihst  purpose,  in  suitable  eases,  when  necessary  for  their  presenratien,  and 
in  such  a  manner  as  shall  be  conducive  to  a  beneficial  and  favorable  dis* 
play  thereof,  the  modes  and  specimens  of  compositions  and  of  fabrics  and 
other  manufacturer  and  works  of  art,  patented  or  unpatented,  which  have 
been,  or  shall  hereafter  be  deposited  in  said  office.  And  said  rooms  or 
galleries  to  be  kept  open  durhig  suitable  hours  for  public  inspection. 

§  21.  That  all  acts  and  parts  of  acts  heretofore  passed  on  this  sub- 
ject, be,  and  the  same  are  hereby  repealed :  Provided^  however^  That  all 
actions  and  processes  in  law  or  equity  sued  out  prior  to  the  passage  of 
this  act,  may  be  prosecuted  to  final  judgment  and  execution,  in  the  same 
manner  as  though  this  act  had  not  been  passed,  excepting  and  saving  the 
application  to  any  such  action,  of  the  provisions  of  the  fourteenth  and  fif- 
teenth sections  of  this  act^  so  far  as  they  may  be  applicable  thereto,  ^nd 
provided  also^  That  all  applications  or  petitions  for  patents,  pending  at  the 
time  of  the  passage  of  this  act,  in  cases  where  the  duty  has  been  paid, 
shall  be  proceeded  with  and  acted*  on  in  the  same  manner  as  though  £led 
after  the  passage  thereof. 

By  an  Act  entitled  *^  An  Act  in  addition  to  the  act  to  promote  the 
progress  of  science  and  useful  arts,"  approved  March  3^  1837,  4.SAar«io. 
Cont.  Starves  Law  U,  S.  2546,  it  is  enacted, 

§  5.  That,  whenever  a  patent  shall  be  returned  for  correction  and  re* 
issue  under  the  thirteenth  section  of  the  act  to  which  this  is  additional, 
and  the  patentee  shall  desire  several  patents  to  be  issued  for  distinct  and 
separate  parts  of  the  thing  patented,  he  shall  first  pay,  in  manner  and  in 
addition  to  the  sum  provided  by  that  act,  the  sum  of  thirty  dollars  for  each 
additional  patent  so  to  be* issued  :  Provided^  however^  That  no  patent  made 
prior  to  the  aforesaid  fifteenth  day  of  December,  shall  be  corrected  and 
re-issued  until  a  duplicate  of  the  model  and  drawing  of  the  thing  as  origi- 
nally invented,  verified  by  oath  as  shall  be  required  by  the  commissioneri 
shall  be  deposited  in  the  patent  office  : 

Nor  shall  any  addition  of  an  improvement  be  made  to  any  patent  here* 
tofore  granted,  nor  any  new  patent  be  issued  for  an  improvement  made  in 
any  machine,  manufacture  or  process,  to  the  original  inventor,  assignee, 
or  possessor,  of  a  patent  therefor,  nor  any  disclaimer  be  admitted  to  record, 
until  a  duplicate  model  and  drawing  of  the  thing  originally  intended,  veri- 
fied as  aforesaid,  shall  have  been  deposited  in  the  patent  office,  if  the  com^ 
missioner  shall  require  the  same  ;  nor  shall  any  patent  be  granted  for  an 
invention,  improvement,  or  discovery,  the  model  or  drawing  of  which 
shall  have  been  lost,  until  another  model  or  drawing,  if  required  by  the 
commissioner,  shall,  in  like  manner,  be  deposited  in  the  patent  office  : 

And  in  all  such  cases,  as  well  as  in  those  which  may  arise  under  the 
third  section  of  this  act,  the  question  of  compensation  of  such  models  and 
drawings,  shall  be  subject  to  the  judgment  and  decision  of  the  commis- 
sioners  provided  for  in  the  fourth  section,  under  the  same  limitations  and 
restrictions  as  are  therein  prescribed. 

§  6.  That  any  patent  hereafter  to  be  issued,  may  be  made  and  issued 
lo  the  assignee  or  assignees  of  the  inventor  or  discoverer,  the  assignment 
thereof  being  first  entered  of  the  record,  and  the  application  thereof  bein^ 
duly  n^ade,  and  the  specification  duly  sworn  to  by  the  inventor.     And  ixa 
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«]I  cases  hereafter,  the  applicant  for  a  patent  shall  he  held  to  fbrnish  <ki» 
plicate  drawings,  whenever  the  case  admits  of  drawings,  one  of  which  to- 
he  deposited  in  the  office,  and  the  other  to  he  annexed  to  the  patent,  and 
considered  a  part  of  the  specification. 

§  7.  That,  whenever  any  patentee  shall  have,  through  inadvertence, 
accident,  or  mistake,  made  his  specification  of  claim  too  hroad,  claiming- 
more  than  that  of  which  he  was  the  original  or  first  inventor,  some  mate 
rial  and  substantial  part  of  the  thing  patented  being  traly  and  justly  hifi 
own,  any  such  patentee,  his  administrators,  executors,  and  assigns,  whe* 
ther  of  the  whole  or  of  a  sectional  interest  therein,  may  make  disclaimer 
of  such  parts  of  the  thing  patented  as  the  disclaimant  shall  not  claim  ta 
hold  by  virtue  of  the  patent  or  assignment,  stating  therein  the  extent  of  hia 
interest  in  such  patent ;  which  disclaimer  shall  be  in  writing,  attested  by 
one  or  more  witnesses,  and  recorded  in  the  patent  office,  on  payment  by 
the  person  disclaiming,  in  manner  as  other  patent  duties  are  required  bylaw 
to  be  paid,  of  the  sum  of  ten  dollars.  And  such  disclaimer  shall  thereafter 
be  taken  and  considered  as  part  of  the  original  specification,  to  the  extent 
of  the  interest  which  shall  be  possessed  jn  the  patent  or  right  secured 
thereby,  by  the  disclaimant,  and  by  those  claiming  by  or  under  him  sub- 
sequent to  the  record  thereof.  But  no  such  disclaimer  shall  afiect  an  ac* 
tion  pending  at  the  time  of  its  being  filed,  except  so  far*as  may  relate  to 
the  question  of  unreasonable  neglect  or  delay  in  filing  the  same. 

§  8.  That,  whenever  application  shall  be  made  to  the  commissioner 
for  any  addition  of  a  newly  discovered  improvement  to  be  made  on  an  ez«* 
isting  patent,  or  whenever  a  patent  shall  be  returned  for  correction  and  re» 
ifiue,  the  specification  of  claim  annexed  to  every  such  patent  shall  be  sub- 
ject to  revision  and  restriction,  in  the  same  manner  as  are  original  appli- 
cations for  patents ;  the  commissioner  shall  not  add  any  such  improve- 
ment to  the  patent  in  the  one  case,  nor  grant  the  re-issue  in  the  other 
case,  until  the  applicant  shall  have  entered  a  disclaimer,  or  altered  hia 
specification  of  claim  in  accordance  with  the  decision  of  the  commission- 
et )  and  in  all  such  cases,  the  applicant,  if  dissatisfied  with  such  decisioni 
shall  have  the  same  remedy  and  be  entitled  to  the  benefit  of  the  same 
privileges  and  proceedings  as  are  provided  by  law  in  the  case  of  origina) 
amplications  for  patents. 

f  9.  And  be  it  further  enacted,  anything  in  the  fifteenth  section  of 
the  act  to  which  this  is  additional  to  the  contrary  notwithstanding.  That, 
whenever  by  mistake,  accident,  or  inadvertence,  and  without  any  wilful 
default  or  intent  to  defraud  or  mislead  the  public,  any  patentee  shall  havie 
in  his  specification  claimed  to  t)e  the  original  and  first  inventor  or  disco* 
verer  of  any  material  or  substantial  part  of  the  thing  patented,  of  which  he 
was  not  the  first  and  ortginal  inventor,  and  shall  have  no  legal  or  just  right 
to  claim  the  same,  in  every  such  case  the  patent  shall  be  deemed  good  and 
valid  for  so  much'  of  the  invention  or  discovery  as  shall  be  truly  and  bottH 
fide  his  own  :  Provided^  it  shall  be  a  material  or  substantial  part  of  the  thtnfl^ 
patented,  and  be  definitely  distinguishable  from  the  other  parts  so  ckiraed 
without  right  as  aforesaid.  And  every  such  patentee,  his  executora,  ad» 
ministrators  and  assigrns,  whether  of  the  whole  or  of  a  sectional  intereat 
therein,  shall  be  entitled  to  maintain  a  suit  at  law  or  in  equity  ou  aaeil 
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patoiit  for  any  mfriogement  of  sach  part  of  the  inrention  or  diseoyeryu 
vhall  be  bona  fide  his  own  as  aforesaid,  notwithstanding  the  specification 
may  embrace  more  than  he  shall  have  any  legal  r%ht  to  claim.  But,  in 
every  such  case  in  which  a  judraient  or  verdict  shall  be  rendered  for  the 
plaintiff,  he  shall  not  be  entitled  to  recover  costs  against  the  defendant, 
unless  he  shall  have  entered  at  the  patent  office,  prior  to  the  commence- 
ment of  the  suit,  a  disclaimer  of  all  that  part  of  the  thing  patented  which 
was  80  claimed  without  a  right :  Provided^  however j  That  no  person  bring- 
ing any  such  suit  shall  be  entitled  to  the  benefit  of  the  provisions  con- 
tained in  this  section,  who  shall  have  unreasonably  neglected  or  delayed 
to.  enter  at  the  patent  office  a  disclaimer  as  aforesaid. 

§  10.  That  the  commissioner  is  hereby  authorized  and  empowered  to 
iqypoint  agents  in  not  exceeding  twenty  of  the  principal  cities  or  towns  in 
the  United  States  as  may  best  accommodate  the  difierent  sections  of  the 
country,  for  the  purpose  of  receiving  and  forwarding  to  the  patent  office 
all  such  models,  specimens  of  ingreaients  and  manufactures,  as  shall  be 
intended  to  be  patented  or  deposited  therein,  the  transportation  of  the 
same  to  be 'chargeable  to  the  patent  fund. 

§  11.  That,  instead  of  one  ei^amining  clerk,  as  provided  by  the  second 
section  of  the  act  to  which  this  is  additional,  there  shall  be  appointed,  in 
manner  therein  provided,  two  examining  clerks,  each  to  receive  an  annual 
salary  of  fifteen  hundred  dollars ;  and  also,  an  additional  copyin^f  clerk, 
at  an  annual  salary  of  eight  hundred  dollars.  And  the  commissioner  is 
authorized  to  employ,  from  time  to  time,  as  many  temporary  clerks  as 
may  be  necessary  to  execute  the  copying  and  draughting  required  by 
the  first  section  of  this  act,  and  to  examine  and  compare  records  with 
the  originals,  who  shall  receive  not  exceeding  seven  cents  for  every  page 
of  one  hundred  words,  and  for  drawings  and  comparison  of  records  with 
originals,  such  reasonable  compensation  as  shall  be  agreed  upon  or  pre- 
scribed by  the  commissioner. 

§  12.  That  whenever  the  application  of  any  foreigner  for  a  patent 
shall  be  rejected  and  withdrawn  for  want  of  novelty  in  the  invention,  pur- 
suant to  the  seventh  section  of  the  act  to  which  this  is  additional,  the  cer- 
tificate thereof  of  the  commissioner  shall  be  a  sufficient  warrant  to  the 
treasurer  to  pay  .back  to  such  applicant  two-thirds  of  the  duty  he  ahail 
have  paid  into  the  treasury  on  account  of  such  application. 

§  13.  That  in  all  cases  in  which  an  oath  is  re'quired  by  this  act,  or 
by  the  act  to  which  this  is  additional,  if  the  person  of  whom  it  is  required 
shall  be  conscientiously  scrupulous  of  taking  an  oath,  aflirmation  may  be 
aabstituted  therefor. 

§  14-  That  all  moneys  paid  into  the  treasury  of  the  United  States  for 
patents  and  for  fees  for  copies  furnished  by  the  superintendent  of  the  patent 
ofiSce  prior  to  the  passage  of  the  act  to  which  this  is  additional,  shall  be 
carried  to  the  predit  of  the  patent  fund  created  by  said  act  $  and  the  moneys 
eonstituting  said  fund  shall  be,  and  the  same  are  hereby  appropriated  for 
the  payment  of  the  salaries  of  the  officers  and  clerks  provided  for  by  said 
act,  and  all  other  expenses  of  the  patent  office,  including  all  the  expend!* 
tares  provided  for  by  this  act ;  and,  also,  for  such  other  purposes  as  are 
Mmay  be  her^aCter  specially  provided  for  by  Uiw.   And  the  commlasioner 
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is  hereby  antboriaed' to  draw  open  aaid  fond,  from  time  to  time,  for  mieh 
sums  as  shall  be  necessary  to  carry  into  effect  the  provisions  of  this  act, 
governed,  however,  by  the  several  limitations  herein  contained.  And  it 
shall  be  his  daty  to  lay  before  Congress,  in  the  month  of  January,  annually, 
a  detailed  statement  of  the  expenditures  and  payments  by  him  made  from 
said  fund ;  and  it  shall  also  be  his  duty  to  lay  before  Conmss,  in  the 
month  of  January,  annually,  a  list  of  all  patents  which  shall  have  been 
granted  during  the  preceding  year,  designating,  under  proper  heads,  the 
subjects  of  such  patents,  and  furnishing  an  alphabetical  list  of  the  paten- 
tees, with  their  places  of  residence ;  and  he  shall  also  furnish  a  list  of  all 
patents  which  shall  have  become  public  property  during  the  same  period  | 
together  with  such  other  information  of  the  state  and  condition  of  the 
patent  office,  as  may  be  useful  to  Congress  or  to  the  public. 

By  the  Act  entitled  "  An  act  in  addition  to  *•  An  Act  to  promote  the 
progress  of  the  useful  arts,' ''  approved  March  3,  1839,  it  is  enacted, 

§^  6.  That  no  person  shall  be  debarred  from  receiving  a  patent  for 
any  invention  or  discovery,  as  provided  in  the  act  and  approved  on  the 
fourth  day  of  July,  one  thousand  eight  hundred  and  thirty-six,  to  which  thte 
u  additional,  by  reason  of  the  same  having  been  patented  in  a  foreign 
country,  more  than  six  months  prior  to  his  application .:  Proviikd^  That 
the  same  shall  not  have  been  introduced  into  public  and  common  use,  in 
the  United  States,  prior  to  the  application  for  such  patent :  .dnd  provided^ 
alsOy  That  in  all  cases  every  such  patent  shall  be  limited  to  the  term  of 
fourteen  years  frOm  the  date  or  publication  of  such  foreign  letters  patent* 

§  7.  That  every  person  or  corporation  who  has,  or  shall  have,  par- 
chased  or  constructed  any  newly  invented  machine,  manufacture,  or  com- 
position of  matter,  prior  to  the  application  by  the  inventor  or  discoverer 
for  a  patent,  shall  be  held  to  possess  the  right  to  use,  and  vend  to  others 
•to  be  used,  the  specific  machme,  manufacture,  or  composition  of  matter 
80  made  or  purchased,  without  liability  therefor  to  the  inventor,  or  any 
other  person  interested  in  such  invention  f  and  no  patent  shall  be  held  to 
be  invalid  by  reason  of  such  purchase,  sale,  or  use  prior  tu  the  applica- 
tion for  a  patent  as  aforesaid,  except  on  proof  of  abandonment  of  such  in- 
vention to  the  public;  or  that  such  purchase,  sale  or  prior  use  has  been 
for  more  than  two  years  prior  to  such  application  for  a  patent. 

§  8.  That,  so  much  of  the  eleventh  section  of  the  above  recited  aet 
as  requires  the  payment  of  three  dollars  to  the  commissioner  of  patents, 
for  recording  any  assignment,  grant,  or  conveyance  of  the  whole  or  any 
part  of  the  interest  or  right  under  any  patent,  be,  and  the  same  is  hereby 
repealed  i  and  all  such  assignments,  grants  and  conveyances  shall,  in 
future,  be  recorded  without  aqy  charge  whatever. 

§  10.  That  the  provisions  of  the  sixteenth  section  of  the  before  re- 
cited act  shall  extend  to  all  cases  where  the  pat&nts  are  refiised  for  any- 
reason  whatever,  either  bv.the  commissioner  of  patents  or  ^y  the  chief 
justice  of  the  District  of  Columbia,  upon  appeals  from  the  decision  of  said 
commissioner,  as  weU  as  where  the  same  shall  have  been  refused  oa  ac- 
oount  of,  or  by  reasoaof  interference  with  a  previously  existing  patent ; 
and  in  all  ea|es  where  there  is  no  opposmg  party,  a  copy  of  the  bill  shall 
be  served  upon  the  commissioner  of  patents,  when  the  whole  of  the  ex- 
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patent  for  any  mfringement  of  sach  part  of  the  inTentien  or  diseoreTf  as 
ehall  be  bona  fide  his  own  as  aforesaid,  notwithstanding  the  specification 
may  embrace  more  than  he  shall  have  any  legal  right  to  claim.  But,  in 
every  such  case  in  which  a  judgment  or  Terdict  shall  be  rendered  for  the 
plaintiff,  he  shall  not  be  entitled  to  recover  costs  against  the  defendant, 
unless  he  shall  have  entered  at  the  patent  office,  prior  to  the  commence- 
ment of  the  suit,  a  disclaimer  of  all  that  part  of  the  thing  patented  which 
was  so  claimed  without  a  right :  Provided^  howtveVj  That  no  person  bring- 
ing any  such  suit  shall  be  entitled  to  the  benefit  of  the  provisions  con- 
tiuned  in  this  section,  who  shall  have  unreasonably  neglected  or  delayed 
to.  enter  at  the  patent  office  a  disclaimer  as  aforesaid. 

$  10.  That  the  commissioner  is  hereby  authorized  and  empowered  to 
iq»point  agents  in  not  exceeding  twenty  of  the  principal  cities  or  towns  in 
the  United  States  as  may  best  accommodate  the  difierent  sections  of  the 
country,  for  the  purpose  9r  receiving  and  forwarding  to  the  patent  office 
all  such  models,  specimens  of  ingreaients  and  manufactures,  as  shalJ  be 
intended  to  be  patented  or  deposited  therein,  the  transportation  of  the 
same  to  be 'chargeable  to  the  patent  fund. 

§  1 1.  That,  instead  of  one  ei^amining  clerk,  as  provided  by  the  second 
section  of  the  act  to  which  this  is  additional,  there  shall  be  appointed,  in 
manner  therein  provided,  two  examining  clerks,  each  to  receive  an  annual 
salary  of  fifteen  hundred  dollars ;  and  also,  an  additional  copying  clerk, 
at  an  annual  salary  of  eight  hundred  dollars.  And  the  commissioner  is 
authorized  to  employ,  from  time  to  time,  as  many  temporary  clerks  as 
may  be  necessary  to  execute  the  copying  and  draughting  required  by 
the  first  section  of  this  act,  and  to  examine  and  compare  records  with 
the  originals,  who  shall  receive  not  exceeding  seven  cents  for  every  page 
of  one  hundred  words,  and  for  drawings  and  comparison  of  records  with 
originals,  such  reasonable  compensation  as  shall  be  agreed  upon  or  pre- 
scribed by  the  commissioner. 

§  12.  That  whenever  the  application  of  any  foreigner  for  a  patent 
shall  be  rejected  and  withdrawn  for  want  of  novelty  in  the  invention,  pur« 
suant  to  the  seventh  section  of  the  act  to  which  this  is  additional,  the  cer- 
tificate thereof  of  the  commissioner  shall  be  a  sufficient  warrant  to  the 
treasurer  to  pay  .back  to  such  applicant  two-thirds  of  the  duty  he  ahall 
have  paid  into  the  treasury  on  account  of  such  application. 

$  13.  That  in  all  cases  in  which  an  oath  is  re'quired  by  this  act,  or 
by  the  act  to  which  this  is  additional,  if  the  person  of  whom  it  is  required 
shall  be  conscientiously  scrupulous  of  taking  an  oath,  affirmation  may  be 
aabstituted  therefor. 

§  14»-  That  all  moneys  paid  into  the  treasury  of  the  United  States  for 
patents  and  for  fees  for  copies  furnished  by  the  superintendent  of  the  patent 
ofiSce  prior  to  the  passage  of  the  act  to  which  this  is  additional,  shall  be 
carried  to  the  predit  of  the  patent  fund  created  by.  said  act  \  and  the  moneys 
condtituting  said  fund  shall  bcj  and  the  same  are  hereby  appropriated  for 
the  payment  of  the  salaries  of  the  officers  and  clerks  provided  for  by  said 
act,  and  all  other  expenses  of  the  patent  office,  ^including  all  the  expendi- 
tures provided  for  by  this  act ;  and,  also,  for  such  other  purposes  as  are 
Mfluiy.  be  hereafter  specially  provided  for  by  law*  And  the  commissioner 
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is  hereby  aQtboriaed  to  draw  open  aaid  fitnd,  from  time  to  time,  foreoeh 
sums  as  shall  be  necessary  to  carry  into  effect  the  proTisions  of  this  act, 
governed,  however,  by  the  several  limitations  herein  contained.  And  it 
shall  be  his  duty  to  lay  before  Congress,  in  the  month  of  January,  annnally, 
a  detailed  statement  of  the  expenditures  and  pa3rments  by  him  made  from 
said  fand ;  and  it  shall  also  be  his  duty  to  lay  before  Congress,  in  the 
month  of  January,  annually,  a  list  of  all  patents  which  shall  have  been 
granted  during  the  preceding'  year,  designating^,  under  proper  heads,  the 
sabjects  of  such  patents,  and  furnishing  an  alphabetical  list  of  the  paten* 
tees,  with  their  places  of  residence ;  and  he  shall  also  furnish  a  list  of  all 
patents  which  shall  have  become  public  property  during  the  same  period; 
together  with  such  other  information  of  the  state  and  condition  of  the 
patent  office,  as  may  be  useful  to  Congpress  or  to  the  public. 

By  the  Act  entitled  "  An  act  in  addition  to  ^  An  Act  to  promote  the 
progress  of  the  useful  arts,'  "  approved  March  3,  1839,  it  is  enacted, 

§^  6.  That  no  person  shall  be  debarred  from  receiving  a  patent  for 
any  invention  or  discovery,  as  provided  in  the  act  and  approved  on  the 
fourth  day  of  July,  one  thousand  eight  hundred  and  thirty-six,  to  which  thie 
is  additional,  by  reason  of  the  same  having  been  patented  in  a  foreign 
country,  more  than  six  months  prior  to  his  application ;  Provided^  T^t 
the  same  shall  not  have  been  introduced  into  public  and  common  use,  in 
the  United  States,  prior  to  the  application  for  such  patent :  Jind  provided^ 
4i/«o,  That  in  all  cases  every  such  patent  shall  be  limited  to  the  term  of 
fourteen  years  frOm  the  date  or  publication  of  such  foreign  letters  patent. 

$  7.  That  every  person  or  corporation  who  has,  or  shall  have,  par- 
chased  or  constructed  any  newly  invented  machine,  manufacture,  or  com* 
position  of  matter,  prior  to  the  application  by  the  inventor  or  discoverer 
for  a  patent,  shall  be  held  to  possess  the  right  to  use,  and  vend  to  others 
•to  be  used,  the  specific  machme,  manufacture,  or  composition  of  matter 
so  made  or  purchased,  without  liability  therefor  to  the  inventor,  or  any 
other  person  interested  in  such  invention  f  and  no  patent  shall  be  held  to 
be  invalid  by  reason  of  such  purchase,  sale,  or  use  prior  to  the  applica- 
tion for  a  patent  as  aforesaid,  except  on  proof  of  abandonment  of  such  in- 
vention to  the  public;  or  that  such  purchase,  sale  or  prior  use  has  been 
for  more  than  two  years  prior  to  such  application  for  a  patent. 

{  8«  That,  so  much  of  the  eleventh  section  oi  the  above  recited  act 
as  requires  the  payment  of  three  dollars  to  the  commissioner  of  patents, 
for  recording  any  assignment,  grant,  or  conveyance  of  the  whole  or  any 
part  of  the  interest  or  right  under  any  patent,  be,  and  the  same  is  hereby 
repealed;  and  all  such  assignments,  grants  and  conveyances  shall,  in 
future,  be  recorded  without  aqy  charge  whatever. 

§  10.  That  the  prbvisions  of  the  sixteenth  section  of  the  before  re* 
cited  act  shall  extend  to  all  cases  where  the  pat&nts  are  refused  for  any 
reason  whatever,  either  by  the  commissioner  of  patents  or  ^y  the  chief 
justice  of  the  District  of  Columbia,  upon  appeals  from  the  decision  of  said 
commissioner,  as  well  as  where  the  same  shall  have  been  refused  oa  ac- 
count o/,  or  by  reasoa  of  interference  with  a  previously  existing  patent : 
and  in  all  ea^es  where  there  is  no  opposing  party,  a  copy  of  the  bill  shall 
be  served  upon  the  commissioner  of  patents,  wnen  the  whole  oS  the  ex- 
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penses  of  the  proceeding  shall  be  paid  bjr  the  applioant,  whether  the  final 

deelsion  sliall  be  in  his  favor  or  otherwise. 

§  1 1.  That  in  all  cases  where  an  appeal  is  now  allowed  by  law  from 
the  decision  of  the  commissioner  of  patents  to  a  board  of  examiners  pro- 
vided for  in  the  seventh  section  of  the  act  to  which  this  is  additional,  the 
party,  instead  thereof,  shall  have  a  right  to  appeal  to  the  chief  justice  of  the 
district  court  of  the  United  States  for  the  District  of  Columbia,  by  giving 
notice  thereof  to  the  commissioner,  and  filing  in  the  patent  office,  within 
such  time  as  the  commissioner  shall  appoint,  his  reasons  of  appeal  speci- 
fically set  forth  in  writing,  and  also  paying  into  the  patent  office,  to  the 
credit  of  the  patent  fund,  the  sum  of  twenty-five  dollars.  And  it  shall  be 
the  duty  of  said  chief  justice,  on  petition,  to  hear  and  determine  all  such 
appeals,  and  to  revise  su^h  decisions  in  a  summary  manner,  on  the  evi- 
dence produced  before  the  commissioner,  at  such  early  and  convenient 
time  as  he  may  appoint,  first  notifying  the  commissioner  of  the  time  and 
place  of  hearing,  whose  duty  it  shall  be  to  give  notice  thereof  to  all  par- 
ties who  appear  to  be  interested  therein,  in  such  manner  as  said  judge 
shall  prescribe.  The  commissioner  shall  also  lay  before  the  said  judge  all 
the  original  papers  and  evidence  in  the  case,  together  with  the  grounds  of 
his  decision,  fully  set  forth  in  writing,  touching  all  the  points  involved  by 
the  reasons  of  appeal,  to  which  the  revision  shall  be  confined.  An([  at  the . 
request  of  any  party  interested,  or  at  the  desire  of  the  judge,  the  commis- 
sioner and  the  examiners  in  the  patent  office,  may  be  examined  under 
oath,  in  explanation  of  the  principles  of  the  machine,  or  other  thing  for 
which  a  patent,  in  such  case,  is  prayed  for.  And  it  shall  be  the  duty  of 
said  judge  after  a  hearing  of  any  sucb  case,  to  return  all  the  papers  to  the 
commissioner,  with  a  certificate  of  his  proceedings  and  decision,  which  shall 
be  entered  on  record  in  the  patent  office ,  and  such  decision,  so  certified, 
shall  govern  the  further  proceedings  of  the  commissioner  in  such  case  y 
Providtd^  however^  That  no  opinion  or  decision  of  the  judge  in  any  such 
case,  shall  preclude  any  person  interested  in  favor  or  against  the  validity 
of  any  patent,  which  has  been  or  may  hereafter  be  granted,  from  the  right 
to  contest  the  same  in  any  judicial  court,  in  any  action  in  which  its  validi* 
ty  may  come  in  question. 

§  12.  That  the  commissioner  of  patents  shall  have  power  to  make  all 
such  regulations  in  respect  to  the  taking  of  evidence  to  be  used  in  contest* 
ed  cases  before  him,  as  may  be  just  and  reasonable.  And  so  much  of  the 
act  to  which  this  is  additional,  as  provides  for  a  board  of  examiners,  is 
hereby  repealed. 

An  apology  would  be  required  for  the  length  of  this  article,  if  the  sub* 
ject  were  not  one  of  great  importance,  and  of  general  interest.  An  ab- 
stract of  the  laws  would  have  been  unsatisfactory,  and  their  entire  omis- 
sion, a  defect. 

i.  What  il  the  great  object  of  the  above  Act  1 

The  great  object  and  intention  of  the  act,  is  to  secure  to  the  pubfie 
the  advantages  to  be  derived  from  the  discoveries  of  individuals  i  and  the 
means  it  employs  are  the  compensation  made  to  those  individuahi  fotthst 
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time  and  kbor.devoted  to  those  diseoveEries,  by  the  ^xdasiTe  right  to  make 
ap  and  sell  the  things  discovered  for  a  liindted  time.— ^Grnm^  ei  al.  Y^Ray* 
Tnondy  6  Peters^  S,  C.Rep.^21S.  Evans  v.  Jurdan  Sf  Morekeadj  1  Broc. 
Rep.y  248.  Pmnock  ei  al.  v.  Dialoguty  2  Peters*  S.  C.  Rsp»  16.  filAaio  ▼. 
Cooper,  7  Ptfer^'  S.  G.  Rep^  292. 

5.  What  is  the  construotion  of  the  ukrords  in  the  patent  law  '^  not  known 
or  used  before  the  application  V 

The  true  meaning  of  the  words  is,  not  known  or  used  by  the  public. 
The  true  construction,  of  the  patent  law  is,  that  the  first  inventor  cannot 
acquire  a  good  title  to  a  patent  if  he  suffers  the  thing  invented  to  go  ii^to 
public  use,  or  to  be  publicly  sold  for  use,  before  he  makes  application  for  a 
patent.  This  voluntary  act  or  acquiescence  in  the  public  sale  or  use,  is 
an  abandonment  of  his  right ;  or  rather  creates  a  disability  to  comply  with 
the  termF  and  conditions  of  the  law ;  on  which  alone  the  secretary  of  state 
is  authorized  to  grant  him  a  patent. 

If  an  inventor  should  be  permitted  to  hold  back  from  the  knowledge 
of  the  public  the  secrets  of  his  invention  ;  if  he  should,  for  a  long  period 
of  years,  retain  the  monopoly,  and  make  and  sell  his  invention  publicly  ; 
smd  thus  gather  the  whole  profits  of  it,  relying  upon  his  superior  skill  and 
knowledge  of  the  structure ;  and  then,  ana  then  only,  when  the  danger  of 
competition  shall  force  him  to  procure  the  exclusive  right,  he  should  be 
allowed  to  take  out  a  patent,  and  thus  exclude  the  public  from  any  further 
use  than  what  should  be  derived  under  it  during  his  fourteen  years,  it  would 
materially  retard  the  progress  of  science  and  the  useful  arts ;  and  aive  a 
premium  to  those  who  should  be  least  prompt  to  communicate  theft  (Ma- 
coveries. 

If  an  invention  is  used  by  the  public,  with  the  consent  of  the  inventor, 
at  the  time  of  his  application  for  a  patent,  how  can  the  court  say  that  his 
case  is  nevertheless  such  as  the  act  was  intended  to  protect  %  If  such  a 
public  use  is  not  a  use  within  the  meaning  of  the  statute,  how  can  the  court 
extract  the  case  from  its  operation,  and  support  a  patent,  when  the  sugges- 
tions of  the  patentee  were  not  true ;  and  the  conditions,  on  which  alone  the 
grant  was  authorized,  do  not  exist- — Pe%nock  et  al.  v.  Dialogue^  2  Peters* 
S,  C  Rep*y  19.  »^ines  v.  Howard,  1  Sumner's  Rep.,  482.  Woodcock  v. 
Parker,  1  GalL  Rep,,  438.  Whitmore  v.  Cutter,  lb.,  478.  Odiome  v. 
Winkley,  2  /*.,  51.  Lowell  v.  Lewis,  1  Mason^s  ^«Pv  18^«  Evans  v. 
Eaton,  7  Wheaton^  356.    Diccon  v.  Mayer,  4  Wash.  Cir.  Rep,^  68. 

6.  What  is  the  rule  for  the  construction  of  the  Act  of  Congress  in  rela- 
tion to  patents  1 

A  strict  construction  of  the  Act  of  Congress,  as  it  re^ttrds  the  pablie 
use  of  an  invention  before  it  is  patented,  is  not  only  required  by  its  letter 
and  spirit,  but  also  by  sound  pplioy.  .  ■ 

The  question  of  abandonment  to  the  public  does  not  depend  on  iheinr 
tention  of  the  inventor.  Whatever  mav  be  the  intedtioa,  if  he  suffers 
bis  invention  to  go  into  public  use,  througn  any  means  whatsoever,  without 
an  immediate  assertion  of  his  right,  he  is  not  entitled  to  a  patent,  nor  will 
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a  patent  obtained  mtder  wieh  eircametances  protect  his  right. — Shaw  ▼. 
Cooper^  7  PeUrs*  S.  C.  Rep.^  292.     2  Ktnt^s  Com.^  390.     Lofpell  v.  Lnoif , 
1  MasofCs  Rep^  182.     Langdon  v.  I>«  Groo/,  1  Pain^a  Rep.y  203.     ^vans 
V.  Eatofiy  1  PMers^  Cir.  jRep.,  322.    £(ir/e  v.  Sawyer,  4  Mason^s  Rep.^  1 
Et^oTtff  V.  £afon,  7  FFAeo/on,  356. 

It  is  undoubtedly  just  that  eveiy  discoverer  should  realize  the  benefit 
resulting  from. his  discovery,  for  the  period  contemplated  bylaw. 

But  those  can  only  be  reserved  by  a  substantial  compliance  with 
every  legal  requisite.  This  exclusive  right  does  not  rest  alone  on  his 
discovery,  but  also  on  the  legal  sanctions  which  have  been  given  to  it,  and 
the  forms  of  law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  may  have  been  communicated 
to  the  public,  before  a  patent  is  obtained,  any  acquiescence  in  the  public 
use  by  the  inventor  will  be  an  abandonment  of  the  right.  If  the  right  were 
asserted  by  him  who  fraudulently  obtained  it,  perhaps  no  lapse  of  time 
could  give  it  validity.  But  the  public  stand  in  an  entirely  di^erent  relation 
to  the  inventor.  His  right  would  be  secured  by  giving  public  notice  that 
he  was  the  inventor  of  the  thing  used,  and  that  he  should  apply  for  a 
patent. 

The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention,* 
can  in  no  case  be  presumed,  where  he  has  no  knowledge  of  such  use. 
But  this  knowledge  maybe  presumed  from  the  circumstances  of  the  case ; 
this  will  in  general  be  a  fact  for  a  jury.  And  if  the  inventor  do  not,  im- 
mediately after  this  notice,  assert  his  right,  it  is  such  evidence  of  acqui- 
escence m  the  public  use,  as  for  ever  afterwards  to  prevent  him  from  as- 
serting it.  After  his  right  shall  have  been  perfected  by  a  patent,  no  pre- 
sumption arises  against  it,  from  a  subsequent  use  by  the  public— 5Aaio  v. 
Coopery  7  Peters^  S,  C.  Reo.,  292. 

The  invention  must  be  substantially  new  in  its  structure  and  mode 
of  operation,  and  the  specification  must  point  out  the  new  improvement 
of  the  patentee,  so  as  to  show  in  what  the  improvement  consists.  If  the 
patentee  has  made  a  combination  which  is  new  and  useful,  though  the 
parts  of  the  machine,  when  separate,  and  not  in  combination,  were  in 
common  use  before,  he  is  entitkd  to  his  patent.  The  law  has  no  regard 
to  the  process  of  mind  by  which  the  invention  was  accomplished,  whether 
the  discovery  be  by  accident,  or  by  sudden,  or  by  long  and  laborious 
thought. — Iroodcock  v.  Parker^  1  Gal.  Rep.,  438.  fVhitiemore  v.  Cuuer, 
Ibid,  478.  Odi&me  v.  Winkley,  2  Ibid,  51.  Lowell  v,  Lewis,  1  Mason*9 
Rep.,  182.  Evans  v.  Eaion,  7  Wheaton,  356.  Dixon  v.  Mayer,  4  Wash. 
Cir.  Rep.,  68.  Earle  v.  Sawyer,  4  Mason^s  Rep.,  1.  2  Rentes  Cost.,  371. 
Darns  v.  Bell,  8  JVw  Hamp.  Rep ,  500. 

Patents  for  inventions  are  not  to  be  treated  as  mere  monopolies  odious 
in  the  eyes  of  the  law,  and  therefore  not  to  be  favored ;  nor  are  they  to 
be  construed  with  the  utmost  rigor,  as  stricHssimi  juris.  The  constitution 
of  the  United  States,  in  giving  authority  to  Congress  to  grant  such  patents 
for  limited  periods,  declares  the  object  to  be  to  promote  the  progress  of 
science  and  useful  arts — an  object  as  truly  national  and  meritorious,  and 
well  founded  in  public  policy,  as  any  which  can  possibly  be  within  the 
scope  of  national  protection.    Hence  it  has  always  been  the  coarse  of  the 
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American  eonrts  (and  it  has  latterly  become  that  of  the  English  courts 
also),  to  construe  these  patents  fairly  and  liberallv,  and  not  to  subject  them 
to  any  over-nice  and  critical  refinements.  The  object  is  to  ascertain 
what,  from  the  fair  sense  of  the  words  of  the  specification,  is  the  nature 
and  extent  of  the  invention  claimed  by  the  party ;  and  when  the  nature  and 
extent  of  that  claim  are  apparent,  not  to  fritter  away  his  right  upon  formal 
«r  subtile  objections  of  a  purely  technical  character. — The  Philadelphia 
and  Trenton  Railroad  Co.  v.  SHnsonj  H  Peers'  S.  C.  Rep.^  4.48. 

An  invention  for  giving  paper,  by  the  application  of  a  certain  com- 
position, such  a  surface  as  renders  the  lines  of  copper  and  other  plate 
printing  more  clear  and  distinct,  may  properly  be  described  in  a  patent, 
as  an  improvement  in  copper  and  other  plate  printing. 

One  of  the  ingredients  in  the  composition  was,  a  white  substance 
imported  from  Germany,  and  which  could  be  purchased  at  one  or  two 
color  shops  in  London ;  the  description  or  denomination  given  to  it  in  the 
specification  was,  *^  the  purest  and  finest  chemical  white  lead,'*  but  there 
was  no  article  known  by  that  denomination  in  the  trade,  or  in  the  shops 
where  white  lead  is  usually  sold ;  and  the  finest  white  lead  which  could 
be  obtained,  would  not  answer  the  purpose :  Held,  that  this  specification 
was  insnfiicient — Sturz  v.  De  La  Rue^  5  Russ.,  322. 

7.  What  is  the  rule  as  to  the  right  of  the  patentee  to  surrender  a  de- 
fective patent,  and  take  out  a  new  one  1 

« 
The  holder  of  a  defective  patent  may  surrender  it  to  the  department 

of  state,  and  obtain  a  new  one,  which  shsdl  have  relation  to  the  emanation 
of  the  first. 

The  letters  patent  were  obtained  in  1822 ;  and,  in  1829,  the  patentee 
having  surrendered  the  same  for  an  alleged  defect  in  the  specification, 
obtained  another  patent.  This  second  patent  is  to  be  considered  as  hav- 
ing relation  to  the  emanation  of  the  patent  of  1822,  and  not  as  having  been 
issued  on  an  original  application. 

A  second  patent,  granted  on  the  surrender  of  a  prior  one,  being  a 
continuation  of  the  first,  the  rights  of  a  patentee  must  be  ascertained  by 
the  law  under  which  the  original  application  was  made.  — SAat&  v.  Cooper^ 
7  Peters^  S.  C.  Rep>j  292.     Grant  et  al.  v.  Raymond^  6  Peters^  S.  C.  Rep.y 

220. 

An  old  patent,  securing  to  the  inventor  of  improved  machinery  for  the 
manufacture  of  flour  and  meal,  the  exclusive  use  of  his  invention  for  four- 
teen years,  having  expired,  J.  &  M •  erected  machinery,  adopting  the  im- 
provements of  the  patentee ;  and  subsequently  a  special  act  of  Congress 
was  passed,  authorizing  the  secretary  of  state  to  issue  a  second  patent 
for  the  same  invention  for  an  additional  term  of  fourteen  years,  which  act 
contained  the  proviso,  *'  that  no  persons,  who  shall  have  used  the  said  im- 
provements, or  have  erected  the  same  for  use,  before  the  issuing  of  the 
said  [second]  patent,  shall  be  liable  to  damages  therefor."  Held,  that  this 
proviso  did  not  authorize  the  use  of  this  improved  machinery  by  J.  &  M., 
subsequent  to  the  date  of  the  second  patent ;  and  for  such  subsequent  use 
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ihey  were  liaUe  in  damages  to  the  patentee. — Evans  v,  Jordan  4"  Mort 
head,  1  BrockenbrougVs  Sep.,  248.     JSffirm,,  9  Cranchj  199, 

But  see  Perry  v.  Skinner,  2  Meeson  ^  Wehhy,  a  case  under  similar 

'circumstances,  and  judgment  for  defendant.    Lord  Abinger^  Ch.  B,    We 

think  it  never  could  have  been  the  intention  of  the  legislature  to  make  a 

person  a  wrong-doer  by  relation.     Parke  B,  Sf  Alderson,  J8.  concurring. 

On  the  26th  of  September,  1835,  a  second  patent  was  granted,  the 
original  patent,  granted  in  1831,  having  been  surrendered  and  cancelled 
on  account  of  a  defective  specification ;  the  second  patent  being  for  four- 
teen years  froco  the  date  of  the  original  patent.  The  second  patent  was^ 
in  the  precise  form  of  the  original,  except  the  recital  of  the  fact,  that  the 
former  patent  was  cancelled  *^  on  account  of  a  defective  specification,^^ 
and  the  statement  of  the  time  the  second  patent  was  to  begin  to  run.  it 
was  objected,  that  the  second  patent  should  not  be  admitted  in  evidence 
on  the  trial  of  the  case,  because  it  did  not  contain  any  recitals  that  the 
pre-requisites  of  the  aet  of  Congress  of  1836,  authorizing  the  renewal  of 
patents,  had  been  complied  with :  Held,  that  this  objection  cannot,  in  point 
of  law,  be  maintained.  The  patent  was  issued  under  the  great  seal  of  the 
United  States,  and  is  signed  by  the  President,  and  counter-signed  by  the 
Secretary  of  State.  It  is  a  presumption  of  law,  that  all  public  officers,  and 
especially  such  high  functionaries,  perform  their  proper  official  duties, 
until  the  contrary  is  proved.  Where  an  act  is  to  be  done,  or  patent  granted, 
upon  evidence  and  proofs  to  be  laid  before  a  public  officer,  upon  which 
he  is  to  decide ;  the' fact  that  he  has  done  the  act,  in  granting  die  patent, 
\b  prima  facie  evidence  that  the  proofs  have  been  regularly  made,  and  were 
satisfactory.  No  other  tribunal  is  at  liberty  to  re-examme  or  controvert 
the  sufficiency  of  such  proofs,  when  the  law  has  made  the  officer  the  pro* 
per  judge  of  their  sufficiency  and  competency. — The  Philadelphia  and 
Trenton  Railroad  Co.  v.  Stinson^  14  Peters^  S,  C.  Rep,,  448. 

Mere  colorable  differences,  or  slight  improvements,  cannot  shake  the 
right  of  the  original  inventor.  If  a  machine  produce  several  different  ef* 
fects,  by  a  particular  construction  of  machinery,  and  those  effects  are  pro- 
duced the  same  way  in  another  machine,  and  a  new  effect  added,  the 
inventor  of  the  latter  cannot  entitle  himself  to  a  patent  for  the  whole 
machine;  he  is  entitled  to  a  patent  for  no  more  than  his  improvement. 
And  if  the  inventor  of  an  improvement  obtain  a  patent  for  the  whole  ma- 
chine, or  niix  up  the  new  and  the  old  discoveries  together,  or  incorporate 
in  his  specification  inventions  neither  novel  nor  his  own,  the  patent,  being 
broader  and  more  extensive  than  the  invention,  and  claiming  thereby 
things  which  are  the  property  or  the  invention  of  others,  is  absolutely 
and  totalhr  void. — Stanly  v.  Hewit,  Circuit  Court  U,  S,  for  the  Southern 
District  ofj^ew  York,  J^ovember,  1835.  Earle  v.  Sawyer,  4  Ma$on^  1.  Sul* 
,  livan  V.  Rtdfield^  1  Paine^a  Rep.,  441.  Cross  v.  Huntley,  13  Wendell,  385. 
Head  v.  Stevens,  19  Wendell,  411.  Mintur  v.  J^ower,  1  JfetfiUe  4r  Perry ^ 
595.  Shaw  v.  Cooper,  7  Peters'  S.  C.  Rep^  29?.  The  Philadelphia  and 
Trenton  Railroad  Co.  v.  Stinson,  14  Pderr  S.  C:  Rep.,  448.  J^ewbury  v. 
Jones,  3  JUeriv.,  446.     Haworth  v.  Hardcastle,  4  Moore  Sp  Scott,  720. 

If  a  patent  be  taken  out  for  several  inventions  which  are  claimed  as 
improvements,  and  the  jury  find  that  one  of  them  is  not  an  improvement. 
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the  patent  is  altogether  Toid. — Morgan  v.  Seawardy  2  Mteson  4r  Welsh/y 

8  What  are  the  remedies  that  a  party  may  hare  for  the  infringement 
of  a  patent  *{ 

In  addition  to  the  ordinarjr  remedies  by  action  for  the  violation  of  a 
patent  right,  the  party  in  possession  will  be  protected  in  the  enjoyment  of 
his  riAty  by  injunction,  provided  be  has  had  exclusive  possession  of  some 
duration. 

If  the  right  be  doubtful,  the  court  of  equity  will  not  interfere  by  in- 
junction, until  the  patentee  has  first  established  the  validity  of  his  patent, 
in  a  court  of  law. — Sullivan  y. ,  Redjield,  1  Paine^s  JR«p.,  441.  kUl  v. 
Thompson^  3  Merivale-s  Rep,^  622.  Livingston  v.  Van  Ingen^  9  Johns^ 
Rep^  507.  Mintur  v.  Mower ^  1  J^evilk  4r  Perry ^  595.  MiiUur  v.  Williams^ 
5  Jfevilh  if  Mann,^  649. 

As  to  a  discovery,  and  account  of  profits,  for  the  purpose  cf  ascer- 
taining the  amount  of  damages,  see  Grosely  v.  Derby  Gas-Light  Co,^  3 
Mylne  it  Craig^  428.     Few  v.  Guppy,  1  Mylne  Sf  Craxg^  487. 

To  entitle  a  party  to  examine  a  witness  in  a  patent  case,  the  purpose 
of  whose  testimony  i^  to  disprove  the  right  of  the  patentee  to  the  inven- 
tion, by  showing  its  use  by  others  prior  to  the  patents,  the  provisions  of  the 
patent  act  of  1836,  relative  to  notice,  must  be  strictly  complied  with. 

The  conversations  and  declarations  of  the  patentee,  merely  affirming 
that  he  had  at  some  former  period  invented  a  machine,  may  well  l>e  ob- 
jected to.  But  his  conversations  and  declarations,  stating  that  he  had 
made  an  invention,  and  describing  its  details,  and  explaining  its  opera- 
tions, are  properly  deemed  an  assertion  of  his  right,  at  that  time,  as  an 
inventor,  to  the  extent  of  the  facts  and  details  which  he  then  makes 
known,  although  not  of  their  existence  at  an  anterior  time.  Such  declara- 
tions, coupled  with  a  description  of  the  nature  and  objects  of  the  invention, 
are  to  be  deemed  a  part  of  the  res  gestos^  and  they  are  legitimate  evi- 
dence that  the  invention  was  then  known  and  claimed  by  him  ;  and  thus 
its  origin  may  be  fixed  at  least  as  early  as  that  period. — Philadelphia  and 
Trenton  Railroad  Co.  v.  Stinson^  14  Peieri  S.  C  Rep,,  448. 

In  cases,  however,  where  a  patent  has  been  granted  for  an  invention, 
if  is  not  a  matter  of  course  for  courts  of  equity  to  interpose  by  way  of  in- 
junction. If  the  patent  has  been  but  recently  granted,  and  its  validity  has 
not  been  ascertained  by  a  trial  at  law,  the  court  will  not  generally  act  up- 
on its  own  notions  of  the  validity  or  invalidity  of  the  patent,  and  grant  an 
immediate  injunction  ;  but  it  will  require  it  to  be  ascertained  by  a  trial  in 
«  court  of  law,  if  the  defendant  denies  its  validity,  or  puts  the  matter  in 
doubt .  But  if  the  patent  has  been  granted  for  some  length  of  time,  and 
the  patentee  has  put  the  invention  into  public  use,  and  has  had  an  exclu- 
five  posseflsion  of  it,  under  his  patent,  for  a  period  of  time  which  may 
&irly  create  the  just  presumption  of  an  exclusive  right,  the  court  will,  in 
such  a  case,  ordinarily  interfere  by  w'ay  of  preliminary  injunction,  pending 
the  proceedings — reserving  of  course,  until  the  uhimate  decision  of  the 
eaaae,  its  own  final  judgment  of  the  merits.    And  an  injunction  will  be 
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granted  not  only  before,  but  after  the  time  limited  for  the  expiration  of  die 
patent,  to  restrain  the  sale  of  machines  piratically  manufactured  in  viola- 
tion of  the  patent,  while  it  was  in  force. — Hill  v.  Thompfon^  3  Mtrh.  Rtp^ 
622,  628.  Eden  on,  Injunc.y  ch.  12,  p.  260.  1  Madd.  Ch.  Pr^  113. 
Jeremy  on  Eq.  Jurisdiction^  B,  3,  p.  316.  Cooper's  Eq.  Pleadings,  154«. 
155,  156.  Universities  of  Oxford,  SfC.  v.  Richardton,  6  Ves^  706,  707. 
Harmer  v.  Plane,  14  Ves.,  130.  Grosely  v.  Derby  Gas-Light  Company, 
1  Russell  ir  Mylne,  166.  Martin  v.  Wright,  6  Sim.  Rep.,  297.  2  Story 
Com.  on  Eq.,  211. 

The  conditions  necessary  to  the  validity  of  a  French  patent,  says 
M.  Pcrpigna,  are:  1st.  The  invention  must  be  lawful;  2d.  It  must  be 
new ;  3d.  The  inventor,  improver  or  importer,  must  disclose  at  once,  in 
his  specification,  his  whole  secret;  4th.  Whatever  improvements  he 
makes,  he  must  declare  them,  and  obtain  additional  patents  for  them ;  5th. 
After  having  taken  a  patent  in  France,  the  patentee  must  not  take  a  pa- 
tent  for  the  same  thing  in  a  foreign  country ;  6th.  He  must  put  his  inven- 
tion  into  practice,  within  two  years. — See  the  French  law,  and  practice  of 
patents  for  inventions,  improvements  and  importations,  by  M.  Perpigna,  p. 
62.  2  Rentes  Com.,  p.  372.  Vide  generally,  Fessenden  on  Patents  ;  Carp.' 
mael  on  Patents  ;  Collier  on  Patents ;  Davies*  Collection  of  Cases  on  the 
Law  of  Patents  ;  Drewry's  Patent  Law  Amendm.  *^ct,  Sfc.  ;  Godson  oh 
Patents  ;  Hand  on  Patents  ;  Holroyd  on  Patents  ;  Rankings  Analysis  of 
the  Law  of  Patents  ;  SmitVs  Epitojne  of  the  Law  of  Patents.  Philips  on 
Patents.  Among  the  French  writers,  besides  the  works  of  Perpigna^ 
written  in  English,  see  those  of  J^olard,  Regnanl,  Dalloz,  and  Renouard\ 
Bouvier^s  Law  Diet.,  p.  247. 


PAYMENT. 

1.  What  is  payment,  in  its  comprehensive  sense  1 

That  which  is  given  to  execute  what  has  been  promised,  or  it  is  the 
fulfilment  of  a  promise.  By  payment  is  meant,  not  only  the  delivery  of  a 
sum  of  money,  when  such  is  the  obligation  of  the  contract,  but  the  per- 
forraance  of  that  which  the  parties  respectively  undertook,  whether  it  be 
to  give  or  to  do. — Lou.  Civil  Code,  art.  2127. 

Soltuam  pecuniam  intelligimus  utique  naturaliter,  si  numerata  tit  credi- 
tori.  Sed  et  sijussu  ejus  alii  solvitur,  vel  creditori  ejuf,  vd  futuro  debt* 
tori,  vel  etiam  si  donaturus  erat ;  absolvi  debet. — Dig.^  lib.  46,  tit.  3.  De 
Solutionibus,  Src.    Leg,,  49. 

2.  To  whom  must  payment  be  made.1 

The  payment  must  be  made  to  the  creditor,  or  to  some  person  having 
a  power  from  him  to  receive  it,  or  authorized  by  a  court,  or  by  law,  to 
receive  it  for  him. 

Payment  made  to  a  person  not  having  power  to  receive  it  for  the 
creditor,  is  valid  if  the  creditor  has  ratified  it,  or  has  profited  by  it. — Ltm. 
Civil  Code,  art.  2136. 
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Payment  in  general  can  legally  be .  made  onJy  tp  the  cfedUor,  or 
some  one  empowered  by  him.  The  debtor,  however,  is  discharged  by  a 
payment  made  in  good  faith,  to  one  who  is  really  not  the  creditor,  ana  is 
not  empowered  by  him,  in  the  following  cases : 

1.  When  the  debt  is  due  on  an  instrument  in  writine,  payable  to  the 
bearer,  or  payable  to  order,  and  endorsed,  if  not  payable  to  the  bearer^ 
if  it  be  assigned  in  blank,  or  to  bearer,  and  the  payment  is  made  to  one 
in  possession  of  the  original  evidence  of  the  debt ; 

2.  When  the  person  to  whom  the  payment  has  been  made,  was  at 
the  time  in  possession  of  the  evidence  of  the  debt,  under  an  order  of 'a 
competent  court,  as  syndic  or  trustee  of  creditors,  as  caicatpr,  executor, 
heir,  or  by  virtue  of  an  office  or  other  trust  that  apparently  gives  him  tho 
power  to  receive  the  payment  i 

3.  When  the  debt  accrues  for  rents,  or  other  incidents  of  the  ad« 
ministration  of  any  real  property,  or  for  the  sale  or  expenses  relative  to 
personal  property,  of  which  the  person  is  in  possession  by  virtue  of  any  of 
the  titles  mentioned  in  the  last  preceding  rule,  or  where  he  has  been  in 
the  uninterrupted  possession  of  such  real  property  for  more  than  one  year 
under  any  other  title. — Lou.  Civil  Codcy  art,  2141.  Det^  v.  Camahany  4 
Lou.  Rep.y  383,  389.  7  Jf.  S.  Mart.  Lou.  R^,,  258:  EMs  Heirs  v.  Cade. 
Bourg  V.  BringieTj  8  JV*.  S.  Mart.  Lou.  Rep.y  509.  Hagenetal.  v.  Brentj  2 
Lou.  Rep.j  28.  Peytavin  v.  Maurin^  2  Lou.  Rep.^  481.  Solibellis  v.  Reeve^s 
Curator^  3  Lou.  Kep.j  56.  Mourrain  v.  Beauvais^  10  Lou.  Rep.^  480. 
Forstall  Sr  Co,  V.  Blanchard  et  al.y  12  Lou.  R^.y  1.  McDovatl  v.  Taitt^ 
1  Det?.,  249.  Smith,  v.  Fagen  et  al.^  2  Dev.,  298.  Wilson  y.  JenningSj  4 
Decy  90.  Norton  v.  Child,  4  Dev.,  460.  State  Bank  v.  Loeke^  4  ntv.^ 
529.  Symi?}gton  v.  McLinn^  1  Dev.  ^  Batt.y  291.  Parsons,  v.  The  J3d^ 
mintsiraiors  of  Gaylord^  3  Johns.  Rep.y  463.  Waters  v,  trams^  9  J.  Rep.^ 
450.  Arnold  y,  CranSyS  J,  i!ep.,.79*  Smith  v.  Rogers  ^  Btment^  17 
/.  Rep.y  340.  Porter  v.  Tolcott,  1  Cowen^  359.  Sonthmck  v.  Sax^  9 
Wendell,  122.  Clarke  v.  Yale  et  al.,  12  Wendell,  470.  Watson's  Exrs. 
V.  McLaren,  19  Wendell,  358.  Willard  y.  Tillman,  19  Wendell,  358. 
Frisby  v.  Lamed,  21  Wendell,  450.  Hamilton^  Do^nldsOH  4r  Co.  v.  Cwh 
ningham,  2  Brokenbrovgh's  Rep.,  350.    Poihier  des  Obligaiums,  243. 

Celui  d  ^i  Von  doit  payer,  ou  envers  qui  Ion  doit  racfuitter  de  touu 
autre  obligation,  c^ est  celui  d  qui  Pon  s^est  engage,  ou  du  wunnsiun  personne 
quHl  a  charge  de  recevoir  Ja  dette  en  son  nom.  Puffendorf^  p^r  Barb.,  liv 
5,  ch.  1 1,  sec,  3. 

Ilfaut  supposer  encore,  que  celui  d  qui  Von  pays  ait  P administration 
de  ses  biens,  et  soit  en  etat  de  connoUre  ce  qu^Ufait  f  Ofr  si  e^est  unptr* 
Sonne  qui  n'entende  point  du  tout  ses  interhs,  ou  qui  les  nfglige,faujte  de 
conduits  ou  de  Jugement ;  on  sera  censi  avoir  jet6  son  argent  d  Fttourdie, 
plutot  que  de  s  itre  acquttti. 

3.  How  must  payment  be  made  % 

When  the  obligation  is  to  give  anything,  the  payment  consists  in  an 
absolute  transfer  of  the  property  ;  it  follows,  that  it  is  esseniial  to  the  va- 
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Udity  of  a  pii3ftnem,  that  it  be  made  by  a  person  who  is  able  to  make 
aueh  a  transfei^. 

Whence  it  also  follows,  that  the  payment  cannot  be  valid  unless 
made  by  the  proprietor  of  the  thing,  or  with  his  consent ;  for  otherwise, 
^e  person  who  makes  the  payment  cannot  transfer  the  property  to  tho 
creditor.  Jfemo  plus  juris  in  alium  transferre  potest  quam  ipse  hahet. — A. 
54^,  jf.  deReg.Jur. 

Upon  this  principle,  although  a  certain  thing  determinately  were  due 
from  a  person  deceased,  one  of  several  heirs  would  not,  by  paying  it  with- 
tet  the  consent  of  the  others,  according  to  the  subtilty  of  law,  make  a 
valid  payment,  except  for  his  own  proportion,  not  being  the  proprietor  of 
those  parts  which  belonged  to  the  others;  but  as  to  the  effect,  the  payment 
would  be  valid,  at  least,  unless  the  thing  were  due  under  an  alternative, 
or  with  the  liberty  of  paying  something  else  in  lieu  of  it ;  because,  in  any 
other  case,  the  co-beirs  would  be  bound  to  ratify  the  payment  which  they 
would  have  been  bound  to  make.  Quod  utiliter  gestum  est^  necesse  est 
apud  jfidieem  pro  rat^  haberi. — Z.  9,  ff.  de  Jfeg,  Gest.  Demoulin^  Tracts  de 
fHv.  8c  Indiv^  p.  %  no.  166,  and  169. 

A  payment  would  not  be  valid,  if  a  person  making  it  were  not  the 
proprietor.  A  payment  by  the  very  proprietor  would  be  inefficacious,  if, 
through  any  personal  defect,  he  was  incapable  of  alienating  iu  For  this 
reason,  the  payment  is  not  valid,  if  it  is  made  by  a  woman  under  the 
power  of  her  husband,  without  authority — by  a  minor  under  the  power  of 
his  tutor,  or  by  an  interdict. — L.  14>,  sec,  1,  ff,  de  Solui.  Pothier  des  Ob- 
hgationSy  460: 

A  payment  made  by  a  debtor  to  his  creditor,  in  prejudice  of  the  rights 
of  persons  bv  whom  the  debt  has  been  attached,  is  valid  so  far  as  respects 
the  creditor,  bvt  not  as  against  the  persons  claiming  under  the  attachment, 
who  may  compel  the  debtor  to  pay  a  second  time,  provided  their  suit  can, 
in  other  respects,  be  maintained ;  leaving  the  debtor  to  his  right  of  repe* 
tition  against  the  creditor.  In  re  a  te  constitutis^  bona  sua  administrare 
potest^  eique  debitor  recte  bond  fide  solvit, — Dig.,  L.  46,  de  Jur.  Fwc,  L. 
41.    Dig.  de  S&hu.    Pothier  des  Oblig.^  no.  469. 

Where  a  creditor  refused  to  sign  a  composition  deed  without  a  bill  of 
exchange  fat  the  remainder  of  his  debt,  which  the  debtor  gave  him,  and 
the  former  then  signed  the  deed,  the  debtor  having  subsequently  paid  the 
amount  of  the  bill  to  his  creditor:  Held^  that  it^as  a  voluntary  payipent, 
and  could  not  be  recovered  back  as  money  had  and  teceived.— ^Wilson  v. 
RoTfy  2  Perry  k  Davidson,  253. 

C,  a  trader;  on  the  5th  June,  1838,  assigned  his  effects  in  trust  for 
the  benefit  ^foreditors;  on  the  same  day,  but  before  the  execution  of  the 
assignment^  ^JU  fa%  against  C.  was  delivered  to  the  sheriil's  agent   in 
London,  under  which  the  sheriff  afterward  levied.     On  the  6th,  the  truR- 
tees  under  the  assignment  paid  him  the  amount  of  the  execution  under 
the  protest.    It  afterwards  appeared  that  C.  had  committed  an  act  of 
bankruptcy  on  the  2d  of  June,  upon  which  a  fiat  issued  on  the  18th. 
'Held,  that  the  trustees  could  not  recover  back  the  money  so  paid  to  the 
liheriff,  as  having  been  paid  under  mistake  of  fact. — Harris  v.  Lloyd,  5 
Messon 4*  Wdlsby, 43'. 
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4.  What  is  the  efieet  of  a  negotiable  note,  girtn  far  an  antecedent 
debt  1 

4 

A  promissory  negotiable  note,  ffiven  for  an  antecedent  debt,  is  not 
absolutely  an  exttnguidiment  of  that  debt  \  but  an  action  may  still  be  main* 
tained  for  the  original  consideration,  provided  the  note  l>e  lost,  or  pro* 
duced  and  cancelled  at  the  trial. — Raymond  v.  Merchant^  3  Cotoen,  147. 
Tht  Mw  Yctrk  Suae  Bmk  y.  FletcAety  5  Wendell,  85.  Higgim  v.  Pack- 
ard, 2  Hall,  m.  Jones  Sr  Mann  v.  Savage,  6  Wendell,  658.  Southwkk 
V.  Sax,,  9  Wendell,  122.  Watson's  Ears.  v.  McLaran,  19  Wendell,  557. 
Canfield  et  al.  v.  J^otrobe,  7  Mass.  Rep.,  317.  Leas  et  al.  v*  James,  10 
Serg.  4*  Rawle,  307.  Ckasiain  v.  Johnson,  2  ^at7.  £€/».,  574.  McDowel 
if  Black  V.  i:xV  am/  £a;'«  o/  Vanderbergh,  2  McCord's  Ryf.,  320.  Jar- 
reUi,  rorre  4r  Co.  y.  Proton  4*  Moses^  1  McCord^s  Rep.,  449.  Wilson  v. 
JenningSy  4  i)ev.,  90.  S.  P.  Norton  v.  CAi/</,  4  Deo.,  460.  leaver  ▼. 
Teipfco//,  9  ZretgA.,  424. 

A  note  or  bill,  given  on  account  of  a  prior  debt,  is  no  payment,  un- 
less it  be  expressly  accepted  as  payment,  or  produce  payment ;  and  there* 
fore  the  mere  taking  of  notes  on  account  of  a  balance  me  on  a  covenant, 
is  not  a  satisfaction  of  the  covenant,  especially  where  the  covenantee  re- 
tained the  covenant  in  his  hands  cancelled. — Costelo  v.  Cane  4r  Bradley, 
2  HilTs  Rep.y  528. 

The  acceptance  oi  the  note  of  a  third  person,  on  the  sale  of  a  chat- 
tel, for  the  consideration  money,  is  payment.^-i2ei^  v.  Barber,  3  Cowen, 
272. 

The  acceptance  of  the  note  of  a  third  person,  from  one  of  the  mem- 
bers of  a  firm,  endorsed  by  him,  together  widi  the  payment  of  the  balance 
of  the  account  agamst  the  firm  in  cash,  is  an  accora  and  satisfection  of  the 
demand  against  the  firm,  there  being  no  agreement  that  snch  note  was  re* 
seived  merely  as  a  collateral  security. — Frisbie  v.  Lamed^  21  Wendell, 
450. 

Payment  in  the  bills  of  an  insolvent  bank  is  not  a  satisfoction  of  a 
debt,  although  at  the  time  and  place  of  payment,  the  bills  are  in  full  credit, 
and  the  parties  to  the  transaction  are  wholly  ignorant  of  such  insolvency, 
if  previous  to  such  payment  the  bank  h«is  in  fact  become  insolvent. — OntO' 
rio  Bank  v.  Lightbody,  13  Wendell,  101. 

Where,  under  an  agreement  between  a  debtor  and  his  creditor,  the 
debtor  procured  a  conveyance  to  the  creditor  from  a  third  person,  of  all 
his  title  to  land  specified  in  the  deed,  and  the  creditor  accepted  the  same 
as  a  payment  in  full,  but  it  subsequently  appeared  that  the  grantor  had  no 
title  to  any  such  land,  it  was  held,  that  in  the  absence  of  fraud  on  the  part 
of  the  debtor,  the  claim  of  the  creditor  vpon  him  was  discharged. — Reed 
V.  Bartlett,  19  Pick.,  273. 

Where  a  creditor  gives  a  receipt  at  the  foot  of  an  account,  in  which 
he  has  a  privilege  for  propferty  sold,  stating  that  he  has  received  payment 
by  a  note  payable  at  four  months,  it  is  a  payment  of  the  amount,  and  ex- 
finguisbes  the  privilege. — Walton  Sf  Son  v.  Bemiss  et  al.,  16  Lou.  Rep., 

140. 

So  where  a  creditor  receives  a  note  from  his  debtor,  to  collect  and 
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pay  himself,  be  if  bound  to  nte  dae  and  proper  diHgeaee  to  collect  it,  or 
he  will  be  charged  for  the  amount. — Dwight  et  al.  y.  Bemiss^  16  Lou,  Rep^ 
145.     Birgeat.  v.  Smithy  Syndic^  16  Lou.  Rep.^  467. 

The  surety  on  a  promiasory  note  gave  money  to  the  principal  and 
directed  him  to  pay  the  note  with  it,  and  the  principal  took  it  to  the  holder 
and  told  him  it  was  the  surety's  money,  sent  to  pay  the  note ;  the  holder, 
however,  declined  receiving  it  upon  the  note,  but  took  it  in  payment  of 
another  demand  against  the  principal — to  which  appropriation  the  princi- 
pal ultimately  assented :  Heldy  that  the  holder  must  be  deemed  to  have 
received  the  money  of  the  surety  in  payment  of  the  liote. — Reede  v. 
Boardman^  20  Pick.^  441. 

The  bond  of  one  partner  is  not  an  extinguishment  of  a  partner^ip 
debt. — Weaver  v.  Tapscotty  9  Leigh,  424. 

If  a  man  receive  in  payment  or  exchange,  a  counterfeit  or  forged 
bank  note,  he  may  treat  it  as  a  nullity,  and  recover  back  the  amount  in 
assumpsit,  although  the  party  passing  the  same  may  be  guilty  of  no  fraud. 
— Hargrave  v.  Dusenbury,  2  Hawkesj  236.  jSnderson  v.  Hawkinfj  3 
Hawkesy  568.  Markle  v.  Hatfield,  2  Johns.  Rep.,  455.  PendelPs  Exr9,  v. 
J^Torihwesiem  Bank,  8  Leigh,  617. 

Where,  on  the  sale  of  goods,  the  vendor  takes  the  note  of  a  third 
person,  payable  at  a  future  day,  in  payment  at  his  own  risk,  and  there  is 
a  fraudulent  representation  on  the  part  of  the  vendee,  as  to  the  note,  the 
vendor  may  bring  his  action  immediately  for  goods  sold  and  delivered. — 
Wilson  V.  Force,  6  /.  Rep.,  110. 

So  where  A.  gave  his  note  to  B.,  for  money  lent  by  him  to  B.,  and 
afterwards  executed  a  deed  for  the  amount  of  the  debt  to  B^  who  gave  the 
deed  to  A.  to  get  it  recorded,  on  A.'s  promise  to  have  it  duly  recorded, 
and  also  gave  up  the  note  to  A.,  and  A.  kept  the  deed  without  having  it 
recorded,  and  sold  the  land  to  another  person  whose  deed  was  recorded : 
Held,  that  A.  having  got  possession  of  the  note  by  fraud,  there  was  no 
payment  or  extinguishment  of  the  original  debt,  and  B.  might  recover  the 
money  lent  to  A.  on  the  usual  money  counts. — Arnold  v.  Crmne,  8  J. 
Hep.,  7«7* 

5.  What  is  the  general  rule  as  to  when  a  legacy  will  operate  in  pay- 
ment 1 

The  general  rule  is,  that  where  the  legacy  is  equal  to,  or  greater  in 
amount  than,  an  existing  debt — where  it  is  of  the  same  nature— where  it 
is  certain  and  not  contingent — and  where  no  particular  motive  is  assigned 
for  the  gift — in  all  such  cases,  the  legacy  is  deemed  a  satisfaction  of  the 
debt.— 2  Fonbl.  Eq.,  B.  4,  Pt.  1,  ch.  1,  sec.  5.  Talbott  v.  The  Duke  of 
Shrewsbury,  Prec.  Ch.,  394.     Jeff^s  v.  Wood,  2  P.  Will.,  131,  132. 

The  rule  is  not  allowed  to  prevail, where  the  legacy  is  of  less  amount 
than  the  debt,  even  as  a  satisfaction  protanto  ;  nor  where  there  is  a  differ 
ence  in  the  times  of  payment  of  the  debt  and  of  the  legacy  ;  nor  where 
they  are  of  a  different  nature  as  to  the  subject  matter,  or  as  to  the  interest 
therein ;  nor  where  a  particular  motive  is  assigned  for  the  gift  \  nor 
where  the  debt  is  contracted  subsequently  to  the  will ;  nor  where  the 


)t^>^}  ^8  contingent  or  aneertdin  ;  nor  where  there  is  an  etpress  direction 
in  th€  will  for  the  payment  of  debts ;  nor  where  the  bequest  is  of  a  resi** 
du« ;  tior  where  the  aebt  is  a  negotiable  security  ;  nor  where  the  debt  is 
upon  an  cfpen  and  running  account.  And  as  to  a  debt,  strictly  so  called, 
there  is  no  JifTerence,  whether  it  is  a  debt  due  to  a  stranger  or  to  a  child. 
^BarreU  v.  Beckfordy  1  Fe^.,  519.  Devesev.  Pontat^  1  Cojt,  188.  S.  C. 
Prec.  CA.^  by  Finchy  240.  Car  v.  Bastabrookej  3  Ves.^  564.  Rawlins  v. 
Poioell,  1  P.  WiiL,  5^99.  Totstm  v.  Collins,  4  Vts,,  483.  2  Roptr  an  Le* 
gacieSy  by  White^  eh.  i*1y  p.  28  to  67.  2  FonbL  Eq.y  B.  4,  pt.  1,  ch.  1,  se(r. 
5.  Goodfellow  V.  Burchetty  2  Vem.^  298.  Mr.  kaithbfs  note,  Ch.  Case, 
1  P.  Will.y  410.  Mr.  Cox's  note,  2  Mc^d.  Ch.  Pr.,  33  to  49.  Jeremy  on 
Eq,  Jurisd.y  B.  1,  ch.  1,  ^ec.  2,|)r  114  to  116. 

It  is  highly  probable  that  this  doctrine  was  derived  from  the  Civil 
Law  where  it  is  clearly  laid  down,  but  with  liiAitations  and  qualifications, 
in  some  respects  different  from  those  which  are  recognized  in  equity  ju* 
risprudence.  Where  the  debt  was  absolutely  due,  and  for  the  same  pre- 
cise sum,  a  legacy  to  the  same  amount  was  deemed  a  satisfaction  of  it. 
But  if  there  was  a  difference,  even  in  the  time  of  payment,  between  the 
debt  find  the  legacy,  the  latter  was  not  a  satisfaction.  Sin  auiem,  neqvM 
modoy  neque  tempore^  neque  conditioner  neque  locOy  debitum  differatury  inuHle 
est  legatum.  And  so  if  the  legacy  was  more  than  the  debt,  it  seems  that 
it  was  not  a  satisfaction.  Quotiens  debitor  creditori  suo  legaret,  ita  inutile 
esse  legatunty  si  nihil  interest  creditoris  ex  testamento  potius  agere,  quam  ex 
pristind  obligoHone. — Pothiery  Pand.y  lib.  34,  tit.  3,  no.  30  to  34.  Dig.,  lib.  30^ 
(lib.  prim,  de  Leg.)  tit.  1,  /  29.  Inst.,  lib.  2,  tit.  20,  sec.  14.  Pothier,  Pand.^ 
lib.  34,  tit.  3,  no.  33.     2  Stoiy's  Com.  on  Eq.y  379. 

It  seems  that  the  doctrine,  that  a  legacy  operates  as  the  payment  of 
a  debt,  applies  only  where  the  testator  is  the  debtor,  and  the  legatee  is 
the  creditor ;  and  that  even  then  it  is  not  to  be  deemed  a  satisfaction  of  ii* 
pre-existing  debt,  unless  it  appears  to  have  been  the  intention  of  the  tes 
tator  that  it  should  so  operate. — Clarke  v.  BogarduSy  12  Wendelly  67. 
Mulheran's  Exrs.  v.  GillespiSy  12  Wendelly  349. 

A  legacy  by  a  creditor  to  the  wife  of  the  debtor,  is  not  a  satisfactioa 
of  the  debt  due  to  the  testator. — Clarke  v.  BogarduSy  12  Wendelly  67. 

6.  What  is  the  rule  of  law  for  the  appropriation  of  payments  1 

The  doctrines  of  the  common  law,  as  to  the  appropriation  of  indefinite 
payments  generally,  have  been  borrowed  from  the  Roman  law. — Gass  v. 
Stinsony  3  Sumnery  99. 

The  creditor  cannot  elect  to  what  debt  to  apply  an  indefinite  pay 
ment,  except  where  it  is  utterly  indiflTerent  to  the  debtor  to  which  it  is 
applied. — Ibid. 

In  the  case  of  running  accounts  between  the  parties,  with  various 
items  of  debit  and  credit  on  both  sides,  occurring  at  dlfi!erent  times,  each 
item  of  payment  or  credit  is  to  be  applied,  in  the  absence  of  any  special 
appropriation,  in  extinguishment  of  the  earliest  items  of  the  debt  then  ac- 
tually due,  and  constituting  debitum  in  presentt. — Gass  v.  Stinsony  3  Sum^ 
ncTy  99.    Stone  v.  Seymour  4r  Bouck,  15  Wendelly  19.    Seymour  v.   Van 
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JSlycky  8  Wendell,  403.  Clarkt  4t  Clarke  ▼.  Buraett,  2  HalPi  Rep.,  197. 
Hall  Sc  Montrose  v.  Constajit^  2  ^o/r^  i2€j9.,  185.  £aA;er  t.  Stackpohy  9 
Cotren,  420.  Smith  v.  Screven,  1  McCoriTe  Rep.^  368.  £/acft  v.  Shooler^ 
2  McCord^e  Rep.,  293.  Johnson  v.  Sterling,  3  JV*.  S.  .^ar/.  Lou.  /^ep., 
483.  Wickner  v.  Croghan^  4  JV*.  S.  Jlfar/.  Low.  /Jep.,  79.  Green  v.  foK- 
durant,  7  /&.,  229.  Dean  v.  Carnehan,  7  /&.,  258.  Cox  v.  jRee«  et  al.^  10 
Xotf.  iiep.y  236.  Pargoud  v.  Jtnderson^e  Administrator j  10  Xok.  JRep.,  355. 
Forstall  Sf  Co.  v.  Blanchard  et  al-,  12  Lou.  i2ep.,  1.  Collins  v.  GtryTine, 
2  ^oore  *•  Sco«,  775. 

Ce^  a  dtre,  gue  »',  ;>ar  exemple,  de  deux  dettes  Pune  61  ait  litigietise, 
etr autre  liquide,  VimputcUion  ne  devrait  pas  sefairesur  lapremiirey  mais svr 
■  la  demiire.  Du  mime  le  payement  impute  pluidt  sur  une  dette,  qui  rCitant 
pa^  acqtdttee,  aUireait  quelque  peine  au  debiteur,  ou  une  condamnation  aux 
dommages  et  interits,  ou  qui  pourrm't  inieresser  son  honneur,  que  sur  une 
autre  dont  il  rCaurait  pas  h  craindre  de  pareilles  suites ^  plutdt  sur  une  dette 
sous  caution,  que  sur  une  dette  sans  caution  :  plutdt  sur  ce  que  le  debiteur 
doit  en  son  nom,  que  sur  ce  qu^il  doit  comme  caution  d^un  autre:' plutdt  sur 
une  dette  pour  laquelle  le  dioiteur  a  donni  quelque  gage  ou  quelque  kypothi" 
que,  que  sur  une  simple  promesse  ;  plutdt  sur  une  detti  dont  le  terme  du 
payement  est  echu,  que  sur  une  dette  dont  le  terme  n^est  pas  encore  arrive : 
pliUdt  sur  une  dette  ancienne,  que  sur  une  nouvelle  ;  plutdt  sur  une  dette 
pure  et  simple,  que  sur  une  dette  conditionelle.  ^uotiens  quis  debitor  ex 
pluribus  causis  unum  debitum  'solvit,  est  in  arbitrio  solveruis  dicere,  quod 
potius  debitum  voluerii  solutum,  et  quod  dixerit,  id  erit  solutum.  Passu- 
mus  enim  certam  legem  dicere  ei,  quod  solvimus»  Quotiens  verb  non  dicimus 
id  quod  solutum  sit,  in'  arbitrio  est  accipientis,  cui  potius  debito  acceptum 
ferat :  dummodo  in  id  constituat  solutum,  in  quod  ipse,  si  deberit,  esset  solu" 
turusy  id  est,  in  id  debitum,  quod  non  est  in  controversid;  aut  in  illud  quod 

.pro  alio  quis  Jidejusserat,  aut  cujus  dies  nondum  venerat et 

magis  quod  meo  nomine,  quc^m  quod  pro  alio  jidejussorio  nomine  debeo  ;  et 
potius  quod  cum  panct,  quUrn  quod  sine  pcRnd  debetur.  .  .  .  .  ,  Potior 
habebitur  causa  ejus  pecunici,  qua  sub  infamid  debetur.     .     .     .     Qum  sub 

hypothec^,  vel  pignore  contracia  est vetustior  contractus  ante 

solvetur. — Digest,  lib.  46,  tit.  3.  De  Solut.  et  al.  liberat.  Leg.  I,  4,  97. 
Puff,  par  Parb.  lib.  5,  ch.  11,  in  notis. 

Where  imputation  was  made  at  the  time  of  payment,  and  on  a  sub- 
aeqnent  suit  by  the  creditor,  the  latter  wished  to  impute  the  payment  to 
the  eldest  of  his  claims,  which  in  the  meantime  had  become  prescribed, 
the  court  refused  so  to  apply  them,  as  being  disadvantageous  to  the  party 
making  payment. — Morse  v.  Brunot,  2  JV.  S  Martinis  Lou.  Rep.,  515. 

Where  a  debt  is  due  in  three  instalments,  and  the  debtor  paid  the 
assignee  of  second  instalment  in  error,  before  it  was  due,  he  cannot  op* 
pose  that  payment  as  a  defence  against  his  creditor,  who  holds  his  note  for 
the  first  instalment. — Green  v.  Boudurant,  7  N>  S.  Martinis  Lou.  Rep.^ 
229. 

In  an  action  against  sureties,  on  a  bond  conditioned  that  their  princi- 
pal, a  coUeotor  of  tolls,  should  pay  over  all  moneys  received  by  him,  it 
was  held,  that  the  intention  of  the  collector,  that  certain  payments  made 
by  him  should  be  specifically  applied,  might  be  inferred  from  circumstan- 
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eet,  an  1  tDAt  :he  jury  wer«  autnorized  to  make  appropriations  according-^ 
ly,  and  apply  payments  in  extinguishment  of  defalcations  existing  previ- 
ous to  the  accruing  of  the  liability  of  the  sureties,  although  large  portiona 
9f  the  payments  thus  appropriated  arose  from  tolls  collected  after  the  ac* 
cruing  of  the  liabilities  of  the  sureties,  and  the  payments  were  credited* 
at  the  accountin&f  office,  on  a  general  account ;  no  direction  or  intimation 
being  given  by  the  collector,  at  the  time  of  the  payments,  as  to  any  spe- 
cific appropriations,  and  none  being  in  fact  made  by  the  accounting  offi- 
cer.— Stone  V,  Seymour  4"  Boucky  15  Wendell^  19. 

Where,  according  to  the  ordinary  course  of  business,  the  monthly  re* 
turns  of  moneys  collected  as  tolls,  were  not  made  until  from  five  to  seveb 
weeks  after  the  expiration  of  the  month  in  which  the  tolls  accrued,  it  was 
held,  that  a  payment  made  on  the  1 1th  of  April  could  not  have  been  intend- 
ed, or  understood,  either  by  the  collector  or  comptroller,  as  a  payment  of 
the  tolls  of  that  month,  and  that  the  sureties  of  the  collector  in  a  suit 
against  them,  were  entitled  to  have  such  payment  app;ied  to  the  tolls  of 
previous  months. — Seymour  v.  Van  Slyck,  8  Wendell^  403. 

Payment  of  a  debt  cannot  be  demanded  by  instalments ;  therefore,  a 
debtor  is  not  obliged  to  pay  several  drafts  drawn  on  him,  which,  added  to* 

S ether,  make  up  the  amount  of  his  debt. — Russell  et  al,  v.  Ferguson^!  J/. 
.  Martinis  Lou,  Rep.^  509. 

A  debtor  cannot  be  compelled  to  pay  his  debt  in  parts,  to  different 
assignees  of  his  creditor. — King  et  a/,  v.  Havardj  5  JV*.  S.  Martin's  Lou. 
Rep,,  194. 

Where  a  debt  was  due  in  three  instalments,  and  the  debtor  paid  the 
assignee  of  the  second  instalment  in  error,  before  it  was  due,  he  cannot 
oppose  that  payment  as  a  defence  against  his  creditor,  who  holds  his  note 
for  the  first  instalment. — Green  v.  Bouduranty  7  JV*.  S,  Martinis  Lou,  Rep,, 
229. 

W.  &  T.,  partners,  were  indebted  to  the  plaintiff,  and  after  dissolu- 
tion of  the  partnership,  T.  also  became  indebted  in  his  separate  account  ti> 
the  plaintiff:  Held,  that  in  the  absence  of  any  specific  appropriation  by 
either  party,  payments  made  by  T.  after  the  dissolution,  must  go  in  re- 
doBlion  of  the  entire  amount,  and  consequently  must  discharge  the  earlier 
Items.— SfwiVA  v.  Wigby^  3  Moore  ir  Scoit^  174.  William  v.  Gubiths^  b 
Meeson  4"  Well^  300. 

In  Gass  v.  Stinson^  (3  SUmner^  99),  the  natural  presumption  was  held 
to  be,  that  a  partner  paying  a  sum  of  money  to  his  private  creditor,  wha 
is  also  a  creditor  of  the  firm,  means  to  pay  it  on  his  private  account,  un- 
less circumstances  vary  this  presumption. 

So  in  Johnson  v,  Boone^s  Extrs.  (2  HarringtorCs  B,ep.^  it  was  held^ 
that  if  a  partner  make  a  payment  to  one  who  has  an  account  against  him 
and  idso  against  the  firm,  the  creditor  must  apply  the  payment  to  the  ir 
dividual  account,  unless  he  can  show  a  consent  to  have  it  applied  othei 
wise. 

7.  What  is  necessary  to  support  a  plea  of  payment  1 

Plea  of  payment  of  the  principal  is  sufficient,  without  stating  that  the 
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4lefendant  had  paid  the  interest  and  coats. — Tillatsan  ▼•  PregioUj  3  Johns 
Rep.,  229. 

Where  a  declaration  on  promissory  notes  alleged  that  the  defend* 
ant  did  not  pay  the  sums  of  money  in  the  notes  mentioned,  and  the  de- 
fendant pleaded  puis  darrein  continuance  that  he  paid  the  plaintiff  the  sev- 
eral sums  of  money  mentioned  in  the  plaintifTs  declaration  on  demurrer, 
the  plea  was  held  good,  being  as  broad  as  the  declaration,  and  the  mean- 
ing of  it  being  that  the  defendant  had  paid  the  amount  of  the  notes,  and, 
if  they  were  notes  carrying  interest,  that  he  paid  the  interest  also  ^  and 
that  there  was  no  necessity  of  stating  that  the  plaintiflTaccepted  the  money 
in  satisfaction. — Shew  v.  Woolleyy  7  /.  Rep.,  399. 

A  plea,  that  on  the  sale  of  a  chattel  the  vendor  took  a  mortgage  of 
the  same,  and  on  the  mortgage  becoming, forfeited,  took  possession  of  the 
chattel  to  dispose  of  it,  and  that  he  might  have  disposed  of  it,  and  out  of 
the  avails  retained  the  amount  due,  is  a  good  answer  to  a  suit  for  the  re- 
covery of  the  price  of  the  chatteL — Case  v.  Boughton,  11  Wendell,  106. 

A  plea,  tfaAt  the  plaintiff  in  an  action  of  debt  on  a  bond,  executed  as 
collateral  security  to  a  mortgage,  had  become  possessed  of  the  equity  of 
redemption  by  purchase — was  held  bad,  for  the  want  of  an  averment  that 
the  value  of  the  mortgaged  premises,  when  the  equity  of  redemption  was 
conveyed  to  the  plaintiff,  was  equal  to  the  amount  due  on  the  bond. — 
Spencer  v.  Exrs.  of  Harford,  4  Wendell,  381. 

7   What  is  the  sale  as  to  presumption  of  payment  from  lapse  of  time  1 

A  delay  of  twenty  years  to  demand  the  money,  or  bring  a  suit  upon 
a  contract  under  seal,  will  raise  a  presumption  of  payment ;  but  this  may 
be  repelled,  by  showing  that  the  covenantee  died  after  the  money  fell  due, 
.eaving  the  contract  in  the  hands  of  his  attorney,  who  did  not  deliver  it  to 
the  administrators,  or  place  it  within  their  control,  till  a  number  of  years 
after  the  covenantee's  death,  it  not  appearing  that  they  had  any  knowledge 
of  the  contract  at  the  time  of  making  out  the  inventory  of  their  intestate^s 
estate. — Jackson  v.  Hotchkiss,  6  Cowen,  401.  Miller  v.  SmitKsExrs.,  16 
Wendell,  425.  See  S.  C,  14  Wendell,  188.  The  People  v.  The  Supervi- 
sors of  Columbia  County,  10  Wendell,  363.  Henderson  4*  Caimes  v.  Ham- 
ilton,  1  Hall,  314.  Jackson  v.  Sackett,  7  Wendell,  94.  Jackson  v.  Slater, 
5  Wendell,  295.  Bell  v.  Morrison,  1  Peters^  S.  C.  Rep.,  360.  Picquet  ▼. 
Curtiss,  1  Sumner's  Rep.,  478.  The  brig  Sarah  ^nne,  2  Sumner^ s  Rep^ 
206.  Pitman  v.  Hooper,  3  Sumner,  286.  Dextar  v.  Arnold,  3  Sumner, 
152.  Coulson  v.  Walton,  9  Peters^  S.  C.  -Rep.,  62.  Piatt  v.  Vatier,  9  Pe- 
ters'  S.  C.  Rep.,  405.  Boone  v.  Chiles  et  at.,  10  Peters*  S.  C.  Rep.,  177. 
Ewing  V.  Burnett,  11  Peters*  S.  C.  Rep.^  41.  Toland  v.  Sprague,  12  Pe- 
iers,  300.  Bank  of  the  United  States  v.  Daniels  et  al.,  12  Peters,  32. 
Lupton  V.  Janney,  13  Peters'  S.  C.  Rep.,  381.  McElmoyle  v.  Cole^s  Ad- 
ministrator, 13  Peters'  S.  C.  Rep.,  312.  The  Sank  of  Alexandria  v.  Dyer, 
14  Peters'  S.  C.  Rep.,  141.  The  State  of  Rhode  Island  v.  The  State  of 
Massachusetts^  15  Peters*  S.  C.  Rqf*^  233.  See  Limitations,  ante,  and  plea 
in  bar,  post. 
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PLEADING. 

1.  What  is  the  general  rule  as  to  the  necessary  statements  in  pleading  1 

It  is  one  of  the  first  principles  of  pleading,  that  it  is  only  necessary 
to  state  facts,  which  mast  oe  done  for  the  information  of  the  court,  whose 
duty  it  is  to  declare  the  law  arising  on  those  facts,  and  to  apprise  the  op- 
posite party  what  is  meant  to  be  proved,  in  order  to  give  him  an  oppor- 
tunity to  answer  or  traverse  it.-*Jkft//«  v.  Martin^  19  J^hns,  JV.  Y.  ICep., 
7-    Olcoet  V.  Elderly  6  JV.  H.  Rep.^  516.     Coptland  v.  Jonea,  3  lb.,  316. 

Courts  will  take  judicial  notice  of  facts  which  must  have  happened 
according  to  the  course  of  nature. — The  King  v.  Luffy  8  Ecut^  202. 

And  every  court  is  bound  to  take  judiciai  notice  of  its  own  course  of 
proceedings. — Dobswt  v.  Bdl^  2  Leo.,  176.  And  the  privileges  of  their 
officers. — Oglt  v.  ^ordiffe^  2  Lord  Raym,^  869.  And  they  will  notice 
other  courts  of  general  jurisdiction. — Peacock  v.  Bdl^  1  Sauna.y  76.  They 
will  judlciaUy  notice  common  law  rights  and  duties,  and  general  customs. 
^Brougk  V.  ParkinSy  1  Lard  Raym.y  992.  Co,  Litt,^  89,  a.  n.  7.  And 
courts  will  ex  officio  notice  the  ecclesiastical,  civil,  and  maritime  laws.— 
Cro,  Elix^  602.  Lord  Raym.y  338.  2  Hen.  Blk.,  606,  n.  a.  Courts  will 
judicially  notice  the  days  of  the  week,  &c.,  and  the  almanac  is  part  of 
the  laws .  of  the  land.— ^rou^A  v.  Parkins^  1  Lord  Raym.^  992.  So  also 
the  division  of  the  Kingdom  into  Counties^  2  InBt,y  557. 

Per  Cur.  In  pleading,  what  is  not  denied  is  admitted. — Exeter  Bank 
?.  Rogers  et  aL^  6  JV.  Hamp,  Rep.^  142.  S,  P.,  Rockfeller  v.  Donnelly,  8 
Cowen^s  JV.  Y.  Rep.^  31.  Hynes  v.  Jacob  et  al.,  1  Penn.  Rep.^  152.  Hel' 
ler  V.  Jones,  4  Binn.  Rep.y  61. 

It  is  settled  that,  in  debt  for  rent,  the  plaintiff  may  state  the  substance 
of  the  demise  without  declaring  on  the  deed ;  and  where  it  is  doubtful 
whether  the  lease  were  by  indenture  or  parol,  it  is  usual  to  do  so,  adding 
a  count  for  use  and  occupation  by  way  of  further  caution.  And  to  such 
a  declaration  the  plaintiff  may  plead  nil  debet ;  or,  as  no  estoppel  appears 
of  record,  nil  habuit  in  tenemeniisj  which  is  primd  facie  a  good  plea,  and 
the  plaintiff  must  thereon  reply,  that  the  lease  was  by  indenture ;  for  if 
he  replies  a  sufficient  estate  in  the  premises  generally,  he  waives  the 
benefit  of  the  estoppel. — Davis  v.  Shoemaker^  1  Rowleys  Penn*  Rep.j  135. 
Richards  r.  Biddey^  13  Serg.  Sc  Rawi^s  Penn,  Rep,,  395. 

Where  a  party,  sued  in  this  state,  claims  to  retain  money  in  his 
hands  as  the  administrator  of  a  deceased  person,  he  must  distinctly  allege 
the  granting  to  him  of  letters  of  admmistration,  and  the  name  of  the 
officer  granting  the  same  ^  it  .is  not  enough  to  aver  that  he  was  duly  ap- 
pointed administrator  of  the  goods,  &:c. — Beach  v.  King,  17  Wendell,  197. 
White  V.  Demili,  2  HalVs  Rep.,  406. 

In  a  plea  of  justification  by  an  ofilcer,  for  taking  property  in  satis- 
faction of  a  rate  or  tax  imposed  by  an  incorporated  aqueduct  company, 
it  is  not  necessary  to  aver  the  organization  of  the  company ;  it  is  enough 
to  aver,  that  by  the  act  of  incorporation,- the  original  proprietors  were 
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declared  a  body  corporate  and  politic  in  fact,  if  such  are  the  terms  of  the 
act. — Bukman  y.  Trover,  20  Wendell,  67. 

A  plea  setting  forth  the  evidence  of  facts,  instead  of  the  facts  them- 
selves, is  bad. —  Fidler  y.'Delavin,  20  Wendell,  57.  Gar  v.  GomeZy  9  JFen- 
dell,  649.  Spencer  V.  Harford's  Exr8,j  4  Wendell^  38 1.  Gillespie  v.  Thomas^ 
15  Wendell,  464.  Jfickoll  v.  Mason,  21  Wendell,  339.  Phelps  v.  5cw/a, 
19  Wendell,  547.    La/^/«  v.  roiY,  17  Wendell,  188. 

A  plea  setting  forth  the  evidence  upon  which  a  party  relies  for  his 
defence,  instead  of  averring  the  conclusions  of  law  from  «UGh  evidence,  is 
good,  provided  it  be  plenary  in  its  details,  and  the  opposite  party  do  not 
object  I  but  this  mode  of  pleading  is  not  approved»**Ca/tm  v.  Burnet^  17 
Wendell,  504.  Undertoood  v.  Campbell,  13  Wendell,  70.  Arnold  v.  Shep* 
pard,  4  Dev,,  49.  Beckley  v.  Moore,  1  MeCord's  Rep^  464.  filoMr  v. 
Young,  2  HilPs  Rep.,  415. 

A  plea  of  tender,  before  suit  brought,  must  coDtain  a  j^ofert  in  court 
of  the  money  tendered,  and  must  he  pteaded  in  bar  of  the  damages,  ultra^ 
&c.,  and  not  in  bar  of  the  action.— ^jfre^  v.  Ptast  er  a/.,  12  Wendell,  393, 
Carley  v.  Vance,  17  Mass.  Rep.,  389.  KmU^  V.  WMis,  10  Wendell,  374, 
Lawrence  v.  Hum,  10  Wendell,  80. 

2.  What  is  an  issue  1 

It  is  a  single  certain  material  point,  ttristne  out  of  the  allegations  or 
pleadings  of  the  parties,  and  generally  should  oe  made  by  an  ^rmative 
or  negative. — Simonton  v.  Winter  et  al,,  5  Peters*  S.  C.  Rep»,  141. 

3.  What  is  essential  in  a  plea  to  the  jurisdiction  1 

It  was  a  general  rule  of  pleading,,  that  any  fact  necessary  to  be  proved^ 
must  be  averred  in  the  pleading,  but  no  averment  need  be  made  of  facts 
not  necessary  to  be  proved.  And  the  court  say,. in  the  case  of  the 
Friendship,  1  Gallis.,  45,  that  mere  surplusage  will  not  vitiate,  and  an  im- 
material  averment  may  be  reieeted ;  but  if  it  be  of  substance,  and  cannot 
be  rejected,^it  must  be  proTed  as  leXA^^^Bankofthe  Uniled  States  v.  Smitk^ 
II  Wheat.  U.S.Rqs.,  171. 

When  matter  of  record  is  pleaded,  the  omission  to  insert  prout  patet 
per  recordum,  is  a  fatal  defect  m  the  plea,  if  assigned  as  a  cause  of  iq[»ecial 
demurrer^ — ^Shafer  ▼.  8tonsbra€ker,  4  GUI  if  Johns.  Maryl.  R^.,  345* 
Rockfeller  v.  Donnelly,  8  Cotoe»  JV.  Y.  Rep.,  623.  Dakin  v.  Hudson,  $ 
Cowen,  221.  Wheeler  v.  Townsend,  3  Wendell,  247.  Porter  v.  Miller,  3 
Wendell,  328.  Arnold  v.  Sheppard,  4  i)ee.y49.  State  Sank  vt  Davenport, 
2  Dev.  Sr  Bat.,  46. 

In  declaring  on  a  justice's  judgaobent  of  a  sister. state,  the  statute 
giving  juriiETdiction  to  the  justice  miist  be.  pleaded. — Sheldon  v.  Hopkins, 
7  Wenddl,  435. 

Where  a  plea  was  interposed  setting  forth  a  former  recovery  for  the 
samie  causes  of  action,  in  a  court  of  the  state  of  Vermont,  and  a  satisfac- 
tkm  of  the  judgment  there  by  appiaisement  of  lands  upon  execution  issued 
upon  such  judgment :  it  was  Held,  that  such  satisfaction  being  by  a  course 
of  proceeding  unknown  to  the  conomon  law,  the  defendant  was  bound,  if 
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the  proceeding  was  authorized  by  the  sttitate  lair  of.tbe  etM«s  of  Vermont^ 
to  set  forth  the  statute^  so  that  the  couct  might  see  tlmt  Ibe  proceedings 
had  been  conformable  thereto ;  and  that  a  general  averment  that  the  pre* 
ceedings  were  according  to  the  laws  of  the  state  of  Vetniont,  and  fullv 
authorized  thereby  was  not  sufficient. — Holmes  v.  BrougMon^  10  Wendell^ 
65.  Lawton  v.  Ertoin^  9  Wendeli,  233.  Wui^M  Syndic  U  ai.  v.  McCon- 
ndi^  5  L(w»  R^  428.  Monroe  t.  McMiekmy  %jr,  5.  M^rfisiUs  Lou,  Rep^ 
513.  McMickenv.  Mill»udot%^  2  Lou.  R^.y  181.  Gramr  y,  Rochty  5 
Lou.  Rq[>.y  442.    Clappier  it  td.  ▼.  Bank,  1 1  Lou.  Rep.^  595. 

4.  What  is  the  general  rule  as  to  the  necessary  cer tauity  of  a  pleat 

Certain^  to  a  eommon  intent  is  sufficient  ia  a  special  plea ;  aq^ 
eertainty,  even  to  a  certain  intent,  according  to  Mr.  Justice  Buller,  meant 
that  upon  which  a  fair  and  reasonable  construction  may  be  called  certain, 
without  recurring  to  possible  facts  n  for  when  words  are  used  which  will 
hear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be  made  out  by 
argument  or  inference,  the  natural  sense  shall  preTaiL*— i^eiicer  v.  South* 
muk,  9  Jokm.  JV*.  Y.  Rep.,  p.  314.  Roth  et  al.  v.  Miller  U  aL^  15  Sergt. 
4*  Raude  Penn.  Rtp^  1^0.  MorrilPs  Mms.  ▼.  Riciardiot^  9  Pick*  Mas9^ 
Mep;  o4» 

In  a  plea  in  bar,  certainty  to  a  common  intent,  is  sujffici«it,  and  the. 
defemdant  need  not  go  on  to  negative  all  possible  circumstances,  which 
might  sender  his  defence  bad,  or  his  justification  insufficient. — Oysied  v. 
SiUdy  12  Mais.  Rep.,  506.  Hempsted  v.  Aead^  6  Conn.  Rep.^  481.  Griffin 
▼»  Praity  3  lb.,  513*  Barger  v.  Caldwll,  2  JDana's  Rep^  ,  129.  Thowm 
T«  Baker,  2  Perry.  4r  Davidson,  569.  Shearm  v.  Bumard,  2  Perry  4r  Da* 
vidson^  565.  Uthtr  v.  Brian,  2  Perry  Sr  Davidson,  579.  Welts  v.  Hop* 
kins,  5  Meeson  Sr  Wellsby,  7.  Tuck  v.  Tuck,  5  Meeson  4*  Wellsby,  109. 
Kilner  v.  Bailey,  Id.,  382.  Collingbounce  v.  Mantell,  Id.,  289.  Payne  v. 
Boyles,  Id.,  798.    Dendy  v.  Powel,  3  ^ee^on  4*  Wellsby,  442. 

Where  the  pleadings  purport  to  recite  a  deed  or  record,  in  hoc 
eerte,  trifling  variances  are  ioisX. — Ferg^so^  v.  Harwood^  7  Cranch  U.  S., 
iZip^  40& 

5.  What  is  necessary  to  support  a, plea  in  bar  1 

A  plea  in  bar  must  be  a  substantial  and  conclusive  answer  to  the 
action.  The  same  principle  was  decided  in  Winter  v.  Simonton  et  al.,  5 
Peiers,  141.  Griswold  v.  The  Jfational  Ins.  Co.,  3  Cowen,  96.  Hicock 
T.  Coaies,  2  Wendell,  419.  Cleveland  v.  Rogers,  6  Wendell,  438.  Savage 
T.  Davis,  7  Wendell,  223.  Ti^ee  v.  /^aynor,  2  Hall,  376.  PtcZ/er  v.  DeZa- 
van,  20  Wendell,  57.  PAe//)#  v.  Lowles,  19  Wendell^  547.  Latianv.  Vail, 
17  renie//,  188. 

A  suit  cannot  be  abated  by  a  plea  that  another  action  for  the  same 
canse  was  afterwards  commenced ;  but  a  judgment  in  fuch  second  suit,  in 
faTor  of  the  plaintifif,  may  be  pleaded  in  bar  of  a  recovery  for  the  same 
ofaction.— IVKAo//v.Jlf£Uon,  21  FFenile//,  339.    . 

A  covenant  not  to  sue  upon  a  simple  contract  debt,  for  a  limited  timcw 
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is  not  pleadable  in  bar  of  an  action  for  the  same  debt. — Tkimblev  ▼.  Bar- 
rofDj  3  Meeson  4"  Wdhby^  210.     Hawley  t.  Foote^  19  Wendell^  516. 

6.  What  is  the  rule  as  to  pleading  payment  t 

That  payment  may  be  pleaded  to  part  of  a  connt,  and  the  gfenerei 
iesae  as  to  tho  residae. — Herkimer  Manuf,  and  Hydraulic  Co.  v.  SnuM^ 
21  Wendell,  273.  Wells  v.  Hopkins^  5  Meeson  Sr  Wellsby,  7.  Tuck  r. 
Tuck,  5  Meeson  Sr  Wellsby,  109.  Kilntr  ▼.  Bailey,  Id^  382.  Colling- 
bounce  v.  Mantell,  Id.,  5189.     Payne  v.  Hoyles,  Id.,  598.     Dendy  y.  Powel, 

3  Meeson  4*  Weilsby,  44a. 

But  to  operate  as  a  bar,  the  plea  of  payment  must  aver  that  it  is  for 
the  fall  suni. — 2  Perry  fy  Davidson,  292.     United  States  t.  Gumey  et  al., 

4  Cranch,  333.     Chaffy.  Sanyston,  10  Watts.  265. 

Pleas  of  performances  Are  affirmative  pleas,  and  the  onns  of  proof 
lies  on  the  defendant. — Edmunds  v.  Edmunds,  1  JV*.  S.  Alabama  Rn., 
401. 

Plea  of  payment  by  the  endorser  of  the  note  declared  on,  may  be 
sapported  by  evidence,  without  producing  the  note.-^^Aeorm  v.  Bwmard^ 
2  Perry  Sr  Davidson,  565. 

A  plea  to  an  action  on  a  lost  promissory  note,  payable  to  order,  that 

when  the  note  became  due  the  defendant  was  ready  to  pay  on  the  note 

'  being  delivered  up  to  him,  and  always  had  been  and  still  was  ready  to 

pay,  on  the  production  of  the  note,  is  bad. — Wain  v.  Bailey,  2  Perry  ^ 

Davidson,  507. 

Payment  into  court  generally,  to  a  declaration  in  covenant,  setting 
out  several  covenants  and  assigning  a  general  breach,  admits  some  dam- 
age upon  ever^  part  of  the  breach. — Wright  v:  Godart,  3  Jfevill  if  Perry 
361. 

A  plea  of  payment  into  court,  under  the  general  indebitatus  connt, 
only  admits  a  liability  on  some  one  of  the  counts  to  the  extent  of  the  sum 
paid  im-^Kif^hamy.  Robins,  5  Meeson  4*  Wellsby,  94. 

Payment  of  money  into  court,  on  a  count  which  states  a  special  con- 
tract, admits  that  contract. — Meager  v.  Smith,  1  JfeviUe  if  Mann,  449. 
Read  et  al.  v.  Dickens,  2  Jfev.  4*  ManTi.,  369. 

Payment  of  money  into  court  is  a  condition  precedent. — Crawskay 
▼.  Thornton,  Mylne  Sr  Craig,  1.  Fisher  v.  Jlide,  3  Meeson  ijr  WdUby, 
486. 

Money  cannot  be  paid  into  court,  in  lieu  of  bail,  in  error,  nnless  by 
consent. — Collins  v.  Groynne,  2  Moore  4r  Scati,  775. 

I 

7.  What  is  the  eflect  of  a  plea  since  the  last  continuance  % 

It  waives  the  issue  previously  joined,  and  puts  the  case  on  that  plea. 
^Yeaton  v.  Lynn,  5  Peters'  S.  C.  Rep.,  224.  Wallace  v.  McCormeU^  13 
P^ere  S.  C.  Rep.,  136.  Mcholly.  Mason,  21  Wendell,  384.  Culver  v. 
Barney,  14  Wendell,  161.  Kimball  v.  HtinHngion,  10  Windell,  675. 
Barhydt  y.  Clow,  13  Johns.  Rep.,  157.  Jackson,  ex  dem.  Colden  v.  Rick^  7 
Johns,  jRep.,  194.    Shew  r.  Woolby,  9  Johns.  Rep.,  3.99.    Fiilotsom  r. 


Pr^iton,  3^  Johns,  Rgp.^  229.    Morgan  ▼•  Coi^^  1  Dev.  4*  J3o<f.,  234. 
Morrow  r.  Morrow  ttal.^  1  7Vea<;{.  iS^.  C.  Con«^.  J{«p.y  455. 

A  plea  of  title  to  a  portion  of  the  premises  claimed  in  an  action  of 
ejectment,  put  in  jntia  darrein  coniinuance^  after  a  plea  of  the  general  issue, 
IS  not  a  wairer  of  the  general  issue,  so  as  to  authorize  the  plaintiff,  on 
the  neglect  of  the  defendant,  to  rejoin  to  a  replication  put  in  hy  the  plain- 
tiff, to  take  judgment  on  the  whole  declaration  ;  it  is  a  waiver  of  only  so 
much  of  the  general  issue  as  is  covered  hy  the  second  plea.  The  plea 
may  be  bad,  as  not  answering  the  whole  declaration ;  but  the  plaintiff 
should  have  demurred. — Morris  v.  Cooke^  19  Wendell^  699. 

A  plea^if  darrein  continuanee^  in  bar  of  the  action,  is  a  waiver  of  all 
former  pleas.  Even  upon  a  plea  in  abatement  pleaded  puts  darrein^  the 
judgment,  whether  upon  demurrer  or  verdict,  is  final  quod  reevpmt^  and 
not  a  respondeat  ouster. 

The  rule,  however,  does  not  apply  where  the  matter  of  the  plea  af- 
fects the  remedy  only,  and  not  the  right  of  action ;  thus  a  plea  puis  darrein 
of  discharge  under  the  act  abolishing  imprisonment,  Sce.j  is  not  a  waiver 
of  a  plea  in  bar  previously  pleaded,  but  the  plaintiff  mast  proceed,  and  try 
the  issue  before  joined. 

A  ^leapuis  darrein  continuance  of  a  discharge  under  the  act  abolish-, 
ing  imprisonment  for  debt,  in  certain  cases,  is  not  a  waiver  of  the  plea  in 
bar  berore  put  in ;  and  the  plaintiff  cannot  confess  the  plea,  and  take  judg- 
ment, but  must  proceed,  and  try  the  former  issues.  -    - 

An  insolvent's  discharge,  obtained  during  term  {17th  May)  may  be 
rieaded  puis  darrein  continuance  of  the  circuit  (dth  June),  the  delay  not 
being  unreasonable ;  and  in  the  discretion  of  the  judge,  the  plea  may  be 
received  without  its  being  verifiedr 

An  objection,  that  a  plea  puts  darrein  continuame^  was  not  put  in,  ia 
time,  must  be  made  by  motion  to  set  the  plea  aside,  and  cannot  be  taken 
on  demurrer. 

Where  a  declaration  on  a  promissory  note  alleged  that  the  defend-^ 
ant  did  not  pay  the  sum  in  the  note  mentioned,  &c.,  and  the  defendant 
pleaded  puis  darrein  continuance,  that  he  paid  to  the  plaintiff  the  several 
sums  of  money  mentioned  in  the  plaintiff's  declaration— on  demurrer,  the 
plea  was  held  good,  being  as  broad  as  the  declaration,  and  the  meaning  of 
it  being,  that  the  defendant  had  paid  the  amount  of  the  notes,  and  if  they 
were  notes  carrying  interest,  that  he  had  paid  the  interest  also,  and  that 
there  was  no  necessity  of  stating  that  the  plaintiff  accepted  the  money  in 
satisfaction. — Morris  v.  Cooke^  19  Wendell^  699.  '  Culver  v.  Barney^  14 
Wendelly  161.  Raynor  et  al.  v.  Di^tty  2  Wendell,  300.  Le  Farge  v. 
Carrier  et  al.,  I  Wendell,  89.  Ludl(nD  v.  McCrea,  1  Wendell,  228.  Chew 
r.  Woolley,  7  Johns,  Rep,,  399. 

As  a  general  rule,  a  plea  puis  darrein  continuance  cannot  be  filed 
without  an  affidavit  of  the  truth  of  the  facts  stated  in  it;  but  the  intention 
of  the  affidavit  is  to  give  information  to  the  court,  and  not  validity  to  the 
plea.  Whenever  such  plea  has  been  filed  with  the  liberty  of  the  court,  it 
is  to  be  presumed  thaj^  satisfactory  proof  had  been  given  to  the  court,  or 
that  it  was  assented  to  by  the  opposite  party. — Morrow  v.  Morrow  et  al,, 
1  3V.  Con,  Rep.^  455.   Elms  Sr  Co.  v.  Beers  <f  Brunnell,  3  McCord's  Rep., 


1.     Sed  md.  7  Jtot.  JUp.y  325.    S  BUrro^^  Rep.^  IS^g.    SMimmr,  ¥ 
Montaguty  Doug.  Rep»j  lOjS.    McClitUock  ▼.  JToAimqii,  1  MtLtmifs  Re/K^ 
414. 

A  plea  mif  darrein  conimuanee  may  io  genefral  be  pleaded  witho«l 
helog  verified  by  affidavit. — Jacktony.  Pur^  4  Coweih  418«  JfichoU  r^ 
Ma^OHy  21  Wendell,  334. 

Aa  executor  cannot  plead  that  be  has  folly  administered  since  the 
last  conttnuaQce.  Every  plea  must  have  reference  to  the  comroeneemem 
of  the  action,  or  at  least  to  the  time  of  process  eerved*-^5sM>oi  e^  a/,  vu 
Wright's  Admr.,  Cortf.  Rep^  374. 

After  an  administratrix  has  pleaded  the  eeneiml  iasne,  and  a  plea  of 
fdene  mlmimstrtnit  prmier  a  certain  sqmy  and  the  plaintiff  in  the  action  hsus 
replied,  admitting  the  truth  of  the  second  plea,  praying  judgment,  kc^  m 
plea  puis  darrein  caiSimtance,  setting  forth  a  jua^ment  coniessed  by  tb# 
administratrix  in  a  suit  commenced  since  the  action  in  which  the  plea  is 
iaterposedi  was  an  issue  and  noticed  for  trial,  will  he  received  and  coo* 
sidered  good* — l^awrence  v.  Bush,  3  Wendell^  305. 

8.  What  is  the  rule  as  to  when  puie  darrein  coUfMineJlcs  moaixb*. 
pleaded  1 

•  Matter  of  defence  arising  after  issne  joined^  must  be  pleaded  puu 
darrein  continuance. — Jackson  v.  Ramw/i  3  Cowen,  75.  FiM  t«  Good*^ 
swn,  3  Wendell^  310. 

And  a  plea  finif,  &c.,  oimnot  be  interposed  after  aTerdict  or  arcftda 
aiMl  cognovit.'^Palvur  v.  Hutchine^  1  Cowen,  42. 

The  rule  is,  that  when  matter  o(  defence  has  arisen  after  the  com* 
naencement  of  the  snit,  it  cannot  be  pleaded  in  bar  of  the  action  generally -f 
but  must,  when  it  has  arisen  before  plea  or  continnancei  be  pleaded  as  to 
the  further  maintenance  of  the  suit,  and  when  it  has  arisen  after  issue 
joined,  puie  darrein  continuance. 

It  may  safely  be  affiKmed,  that  a  fact  which  destroya  the  action,  if  it 
canaot  be  pleaded  in  baxi,  cannot  be  given  in  evidence,  on  a  plea  in  bar,  u> 
which  it  has  no  relation*  If  any  matter  of  defence  has  arisen  after  an 
issue  in  fact,  it  maybe  pleaded  by  the  defendant  i  aii^  thftit  the  plaintiff  hae 
given  him  a  release,. or  in  action  by  an  administrator,  that  the  plaintiff's 
UiX^n  of  administration  have  been  revoked.— rYe«lo».v.  LHmt  5  Putmr^ 
Rep^  2-24* 

9..  What  is  the  rule  in  pleadmg  in  avoidance  t 

The  rule  is,  and  no  rule  is  better  settled,  or  upon  sounder  prineiptesy 
tl^in  that  every  plea  in  disdiarge  or  in  avoidance  of  a  bond,  should  state 
positively  and  in  direct  terms,  the  matter  in  discharge  or  avoidance.  It  is 
not  to  be  inferred  arguendoy  or  upon  conjecture. — United  States  v.  Brad* 
leg,  10  Peters^  S.  C.  Rep.,  343.  Francis  v.  Baker,  2  Perry  4*  Daxndson^ 
579^.  Willis  V.  Hopkins,  5  Meeson  4"  Wellsby,  7.  Tuck  v.  Tuck,  5  Idem^ 
109.  Kilner  v.  Bailey,  Idem,  382.  Collingbourne  v.  Manttll,  Idem,  289. 
Deni^  V.  PoiMtf,  3  Muson  4*  Wellsby,  442.    Jfaine  v.  Bailey^  2  Perry  dr 


Davidson^  65,  C.  Spencer  ▼.  HarfortPs  Eacra^  4  WendelL  381.  JBadbMm 
▼.  Trawr,  20  Wtnddl,  67.    JVicAotf  v.  Maeon^  21  Wendell,  339. 

A  plea  to  a  count  for  money  had  and  received,  laying  the  indebted* 
iiess  at  $800,  that  the  money  thuB  alleged  to  be  received,  was  paid  by 
the  plaintiff  to  the  defendant  as  the  consideration  of  a  note  of  $512  39, 
transferred  by  the  latter  to  the  former,  is  not  a  good  answer  to  the  coant 
where  no  fraud  is  alleged,  where  the  transaction  is  not  alleged  to  have 
been  usurious,  and  where,  by  the  terms  of  the  contract,  the  defendants  as- 
sumed the  hazard  of  the  expense  of  collection. — Eddy  y.  Stantona,  21 
Wendell,  255.  Wyche  y.  J^acklin,  2  Rand,  Va.  Rep.,  426.  Taylor  v. 
Kinf,  6  Mum.  Va.  Rep.,  358.  Warmley  ▼.  Moffeit,  6  Mum.  Va.  Rtf.,  120. 
Eany  ▼.  McCari,  2  Dana^s  Rep.,  416. 

A  plea  of  accord  and  satisfaction,  alleging  the  satisfaction  as  moving 
from  a  stranger,  is  bad.  So  is  an  accord  executory. — Daniels  v.  Halhn' 
btcky  19  Wendell,  308. 

Where,  by  the  rules  of  pleading,  a  defekidalit  cannot  ple^d  matter 
which  yet  is  essential  to  his  defonce,  he  may  give  it  in  evidence,  either  to 
defeat  or  mitigate  the  plaintifl's  claim.  iJnder  this  lule,  any  matter, 
whether  it  arise  before  or  after  suit  brought,  which  is  in  its  own  natare 
admissible,  but  cannot  be  pleaded,  may  be  giveti  in  evidence^  on  the  gea« 
eial  issue,  or  on  the  execution  of  a  writ  of  inquiry. — Herkiw^  Manuf* 
and.  Hydraulic  Co.  v.  Small,  21  Wendell,  273. 

10.  What  is  put  in  issue  by  the  plea  of  non  ui  factum  1 

J^on  est  factum  puts  in  issue  the  execution  of  the  deed  only.  Every 
material  averment,  beside  that  of  ex^ecution,  is  admitted. — Dale  v.  Rooso^ 
vdi,  9  Cowen,  307.  Denton  et  al.  v.  Boure,  Jlnthon,  145.  Stovtr  ▼.  FFcir, 
10  Serg.  Sc  Rawle  Penn.  Rep.,  25.  Cleaion  v.  Chambloaa,  6  Rand.  Fe, 
R^,  86.  RickeU  v.  Snyder,  5  WendelPs  J^.  Y.  Rep.,  104.  Chaffe  r.  So* 
nfMri,  10  Watfe  Rep.,  265. 

Peculiar  strictness  is  applied  to  such  pleas.  The  facts  which  they 
eontain  must  clearly  show  a  state  of  the  case,  and  the  non-execution  of  the 
deed  must  be  the  legal  consequence  of  their  truth. — Bank  of  the  Com^ 
monwialth  v.  Curry,  2  Dana^s  R^*,  142. 

The  plea  of  general  non  est  factum,  in  action  of  debt  on  a  bond,  makes 
the  issue  between  the  parties,  concludes  to  the  country,  and  throws  the 
whole  proof  of  the  execution  of  the  bond,  including  the  delivery,  upon  the 
(Jaintiit,  who  in  that  case  asserts  the  affirmative. — Union  Bank  ofMd.  v. 
Ridgely,  1  Harr.  Sr  Gill.  Ma.  Rep.,  324.  Gilmer  v.  Brathch  Bank  at  MoHU, 
1  JV.  S.  Ma.  Rep.,  538. 

If  a  defendant  go  to  trial  upon  the  plea  of  non  estfactun^  alone,  it  is  a 
waiver  of  any  legal  defence  to  the  action,  of  which  he  might  have  availed 
himself  under  the  condition  of  the  bond. — Rice  v.  Thompson,  2  Bail.  Rep., 
339.  Com.  of  the  Treasiury  v.  Muse,  I  Tred.  Con.  Rep.,  465.  Cotoen  v. 
McCuUe^h,  2  MUl.  Con.  Rep.,  165,  Bollinger  v.  Thurston,  2  MUl.  Con. 
Rep.,  447.  Com.  of  the  Poor  v.  Hanion,  1  J^ott  if  McCord,  Rep.,  554. 
State  V.  Mayson  et  al.,  2  Nott  4-  McCord,  425.  Treasurer  of  the  Slate  t 
Wiggins.  1  McCor^s  Rep ,  568.     Perry  v.  Clymore,  3  McCord,  245. 
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On  the  plea  of  non  est  factum^  proof  that  the  signature  of  the  obligor 
lyas  genuine,  raiseB  the  presumption  that  he  executed  the  bond,  by  seal* 
ing  and  delivering  it. — Jfanning  4*  •^dams  v.  Jforwoody  1  JV*.  S.  ^ilabama 
Rep.f  4-29.  ' 

Under  the  plea  of  non  est  factum  and  payment  of  debt,  on  a  bond 
given  by  a  defendant  in  replevin  on  a  claim  of  property,  the  defendant 
cannot  object  that  that  part  of  the  condition  of  the  bond  is  illegal  and  void* 
—Chaffe  V.  Sangston^  10  Watts^  265. 

A  special  plea  of  non  est  factum^  alleging  a  material  alteration^ 
without  the  obligor's  consent,  may,  if  not  swotn  to,  be  rejected  on  mo- 
tion ;  but  it  cannot  be  treated  as  a  nullity. — RyUy  et  al,  v.  Harkness^  2 
Harrington^ s  Rep.y  34?. 

-  11.  What  is  the  rule  as  to  when  nil  debit  may  be  pleaded  1 

JW/  debei  may  be  pleaded  to  debt  on  bond,  and  if  the  plaintiff  do  not 
demur  to  it  (as  he  may)  by  joint  issue,  the  defendant  may  prove  under 
the  issue,  a  want  of  consideration,  payment,  release,  usury,  infancy,  for 
the  issue  is,  whether  the  defendant  be  indebted  or  not, -and  the  estoppel 
is  waived  by  the  plaintiff  joining  issue  on  the  plea.  The  principle  may 
be  found  in  5  Esp.^  38,  and  in  CkiHy*s  FleadingSy  4*78,  And  also  in  4 
MeCord^  380. 

The  plea  of  nil  debet  to  an  action  of  debt  on  recognizance  of  bail,  is 
bad  on  general  demurrer. — Jfiblo  v.  Clarke j  3  Wend^  24. 

Jfu  debet  is  not  a  good  plea  to  an  action  founded  on  a  judgment  of 
another  state.  It  is  a  judgment  between  the  parties,  and  the  proper  plea 
is,  nul  tiel  record, — Mills  v.  Dt/ryee,  7  Cranch*S'*Rep.^  481.  Kemp  v.  Jfeft0»- 
ddl  Sf  Cheffe,  9  LetgA.,  12.  Armstrong  v.  Carson^s  Exrs.^  2  Po//.,  302* 
Hampton  v.  McConnelly  3  Wheaton^  234.  Evans^  Mmr.  v.  Tatem^  9  ,S,  4r 
R.y  252.  Bissell  v.  BriggSy  9  Mass.  Rep,^  462.  Borden  v.  Fitch^  15  Johns^ 
JV*.  Y.  Rq>.i  144.  Andrews  v.  Montgomery^  19  Johns.  JV.  Y.  Rep^  162» 
Cole  V.  Driscollf  1  Blackf,^  16.  Shumway  v.  StUlman^  4  Cowen^s  Rm^ 
292. 

Debt  upon  a  judgment  obtained  before  a  justice  of  the  peace  in  Con- 
necticut— plea  nil  debet — demurrer  and  joinder.  Per  Cur.  Parker,  C.  J. 
We  think  i^e  judicial  proceedings  referred  to  in  the  constitution,  were 
supposed  by  Congress  to  have  related  to  courts  of  generaljuri^iction,  and 
not  to  those  which  are  merely  of  municipal  authority.  The  plea  is  good, 
and  judgment  must  be  for  the  defendant. — Warran  v.  Flaggy  2  Pick*. 
Mass.  Rep.j  448. 

When  the  specialty  on  record  is  but  inducement  to  the  action,  and 
matter  of  fact  is  the  foundation  of  it,  nil  debet  m  a  good  plea ;  as,  for  debt 
for  rent  by  indenture,  or  for  an  escape,  or  on  devastavit.  In  these  cases, 
the  indenture  of  judgment  is  but  inducement ;  and  the  arrears  of  rent«  tW 
escape  and  devastavit^  are  the  foundation  of  the  action.  But  when  the  ac- 
tion is  grounded  on  a  record,  or  specialty,  nil  debet  is  no  plea. — BuUis  ▼• 
Qiddons  et  a/.,  8  Johns.  JV*.  Y.  22^.,  p.  82. 

In  a  debt  for  rent,  against  the  assignnee  of  lessee,  iit7  debet  pats  in 


iwae  the  whole  declaration* — Dartmouth  College  v«  Clotigh^  8  JV*no  Hampm 
Jitf.^  22. 

12*  What  is  the  rule  for  pleading  nul  tid  record  1 

In  an  action  of  a  debt  on  a  record  or  scire  faciai^  where  the  record 
is  the  foundation  of  action,  and  not  merely  inducement,  where  its  exist- 
ence is  put  in  issue,  or  a  variance  in  its  statement,  nul  tiel  record  is  the 
proper  plea.  It  is  a  maxim  in  law,  that  there  can  be  no  averment  in 
pleading  against  a  record,  though  there  may  be  against  its  operation  i 
and,  therefore,  no  matter  of  defence  can  be  pleaded  which  existed  ante- 
rior to  the  judgment.— iSAarc  v.  Becker^  8  Serg.  ^  Rawle,  239.  Cole  t. 
Driscoll,  1  Blacklf.  Rep.,  16.  Biddle  v.  WUkins,  1  Peteri  S.  C.  Rep., 
691. 

The  general  rule  is,  that  there  can  be  no  averment  in  pleading  against 
the  validity  of  a  recqrd,  though  there  may  be  against  its  operation  ;  and 
it  is  upon  this  ground,  that  no  matter  of  defence  can  be  pleaded  in  such 
case,  to  a  suit  on  a  judgment  which  existed  anterior  to  the  judgment. — 
Biddle  V.  Wilkins,  1  Peters^  S.  C  Rqt.,  692.  Kemp  ▼.  Mundell  4-  Ckaffe^ 
9  LeigA.y  12. 

The  pleas  of  nul  tiel  record,  no  judgment  against  the  defendant  m  the 
original  suit,  and  no  ca.  sa.  sued  out  against  him,  are  not  incompatible, 
under  the  statute  allowing  double  pleading  in  an  action  on  a  recognizance 
of  heiii.—SAiland  v.  Cory  et  ah,  2  Wend.,  246.  ' 

* 

13.  On  whom  does  the  onusprohandi  \\t%  upon  a  pleaof  jv/ene  admin" 
istravit  ? 

Upon  the  defendant. 

The  plaintiff  in  error  being  sued  in  the  marine  conrt,  as  administra- 
trix of  her  husband,  on  a  promissory  note  made  by  him,  pleaded  non-as- 
sampsit  and  plene  administravU  ;  to  support  the  last  plea,  she  called  her 
son  as  a  witness,  and  offered  to  prove  by  him  the  payment  of  certain  debts 
of  the  intestate,  by  her,  in  the  due  course  of  administration ;  and  by 
another  witness,  that  the  estate  had  been  over- valued. — Vultee  v.  Raynor^ 
2  Hairs  Rep.,  376. 

The  truth  or  falsehood  of  this  plea  is  to  be  determined  by  reference 
to  the  inventory  only. — Tappan  v.  Raine^  12  /.  Rep.,  120. 

It  seems,  that  on  a  plea  of  administravU,  if  the  plaintiff  prove  assets, 
the  defendant  is  liable  only  to  the  extent  of  the  assets  proved,  and  not  for 
the  whole  demand. — Douglass  v.  Satterlee^  11  /•  Rep.,  16.  Burr  v.  Bald* 
win,  2  Wend.,  5jB0. 

Where  the  defendants,  being  executors,  pleaded  the  general  issue, 
with  an  outstanding  Judgment,  and  plene  administravU  prceter,  and  ruled 
the  plaintiff  to  reply  to  the  last  plea,  which  he  omitted :  Held,  that  the 
only  effect  of  the  default  would  be  judgment  for  the  defendant,  with  the 
costs  on  that  breach  of  the  defence  founded  on  the  special  plea ;  but  the 
plaintiff  might  stjjl  go  to  trial  on  the  issue,  and  if  he  succeed,  take  his 
judgment  quando  acciderint  ^  and  the  judgment  could  not  be  perfected  fox 
the  defendant  till  the  issue  was  disposed  of. — Ford  v.  Crane,  6  Cowen,  71 
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U.  When  is  non  J&mni0Uaiu$  a  proper  plet  1 

This  is  a  rood  plea  in  all  cases  where  the  eondition  is  to  indemmfj 
and  save  harmless,  because  it  answers  the  condition  in  terms.  But  it  is 
:good  in  that  ease  only.  The  plea  should  go  to  the  right  of  action,  not  to 
.  the  question  of  damages.  The  plaintiff,  so  far  as  depends  upon  the  plead- 
ings, sl^ows  his  right  to  recover  by  setting  forth  the  bond,  with  its  condi- 
tion, and  alleging  as  a  breach  of  that  condition,  either  general  or  special, 
as  the  case  may  require.  If  the  defendant,  by  his  plea,  admit  that  tha 
condition  has  been  broken,  he  concedes  the  plaintifi's  right  to  recover ; 
and  by  not  denying  the  breach  assigned  by  the  plea  of  non  danuiHicatuSf 
he  in  effect  "^admits  the  breach.^— J(fcC/«re  v.  Erwin^  3  Cowm^s  Jf,  Y.  Rqf.^ 
313.  S.  P.  ^ndreics  v.  Waring,  20  Johns.  N.  Y.  Rep.,  153.  Woods  v. 
RouHtn,  5  Johns,  Jf.  Y.  Rep.^  42. 

The  defendant  pleaded  fion  est  factum,  and  secondly  non  damnifico' 
tus.  To  the  last  oka  there  was  a  demurrer  and  joinder.  Per  Cur* 
Whether  this  plea  be  good  or  not,  will  depend  upon  what  is  to  be  deemed 
^e  true  construction  of  the  bond.  If  the  defendant  is  to  be  considered  as 
undertaking  to  pay  off  and  discharge  the  recited  bond,  the  plea  is  bad  ; 
but  if  it  be  considered  a  bond  of  indemnity,  and  to  save  the  plaintiff  harm- 
less from  all  damages,  by  reason  of  the  recited  bond,  the  plea  is  raod. 
We  think,  by  a  fair  construction,  it  is  a  bond  of  indemnity. — Douglass  r 
Clarke,  14  Johns.  JV.  Y.  ftep.,  1T7. 

15.  What  are  the  forms  of  pleading  the  statute  of  limitations  % 

1.  That  the  defendant  did  not  at  any  time  vriihin  six  years  next  htfort 
the  commencement  of  the  plaintiff^s  action,  undertake  or  promise,  4«. 

2.  Thai  the  cause  (faction  mentioned  in  the  declaration  did  not  accrue, 
at  any  time  within  six  years  next  before  the  commencement  of  the  plamtiff'a 
action,  ^c. 

The  first  form  is  proper  in  SiCiion^o^  indebitatus  assumpsiifor  goods 
sold  and  delivered,  money' lent,  and  the  like,  where  the  consideration  is 
executed. 

The  second  form,  viz. :  that  the  cause  of  action  did  not  accrue  within 
six  years,  may  be  adopted  with  safety  in  all  cases ;  but  it  is  more  pecu- 
liarly applicable  to  the  cases  of  actions  brought  for  breach  of  promises 
founded  on  collateral  and  executory  considerations,  in  which  cases  ^le 
first  form  would  be  improper,  as  will  appear  from  the  following  cases. — 
Collins  V.  Benning,  12  ikod.,  444.  Gould  v.  Johnson,  Ld.  Raym.,  838, 
and  2  Salk.,  422.  Robbins  v.  Harvey,  5  Conn.  Rep.,  335.  Smith  v.  Wil- 
liamson, 1  Har.  4"  John.,  149.  Bullin  v.  Ridgely,  1  Har.  tr  John.,  104. 
BaUley  v.  Faulkner,  3  Barn.  *  Jlld.,  288.  Higgins  v.  Scott,  2  Barn,  ^ 
Adolph.,  413.  Rene:u)  v.  Jlxton,  Carth^  3.  Oliver  v.  Thomas,  3  Lev.,  367, 
Leigh  V.  Thornton,  1  Barn.  Sr  Aid,  625.  Hinsdale  v.  Larned,  IS  Mass. 
Rep.,  65.  Murdoch  v.  Winter,  I  Har.  ^  Gill,  471.  Withers  v.  Rich- 
ardson,  5  Monroe,  94.  Bank  of  Vtica  v.  Childs,  6  Cowen,  238.  PresbS" 
m  V.  Williams,  15  Mass.  Rep,,  193.  Wenman  v.  JHohawk  Ins.  Co.,  13 
Wend.,  267.  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend,,  652. '  T^dd  v.  Wk^- 
ter^  1  Dana,  401.    Gilmore  v.  Bassey^  3  Fairf.,  418.     WUcoxv.  Plummer^ 
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4  Pemv,  172.  Fo^er  ▼.  Jocft,  4  Kaffir,  334.  Broify  r.  CMoun^  1  Penn. 
A^.^  140.    JlanAtii  v.  Woodworth,  3  Penn.  i?^/).,  48.    Pennock  v.  Freeman^ 

1  PFttrtf,  401.    Famham  r.  Brookes^  9  Ptc*.,  212.    Sinkler  v.  India  Co.^ 

3  Peim.  i?^.,  149.  Vid.  Jones  ▼.  Trimble,  5  22aWe^,  381.  j9e^  y* 
Moare^  1  Doi»a,  836.  Towers  y.  Hagntr,  3  Whart.,  48.  JSeoi  v.  /Janii,  7 
fFbu/.,  408.  Porter  r.  McClure^  15  FFeni.,  187.  J2og*er9  ▼.  FTflrfers,  2  GiU 
4*  JohnS'^  M.    Jlnstin  v.  Bosimtk,  9  Conii.  JZc^p.^  496.     JT/ine  v.  Gutkcart^ 

2  Pcnn.  l{i}».,  490.  Mansm  ▼.  Pe/ron,  13  PtcA:.,  206.  Di^o  v.  Dttfo,  4 
Dana,  595.  Gold  ▼.  Whiicomb,  14  Ptcib.,  188.  Cambridge  ▼.  ^Toftitit,  10 
Ptc^.,  232.    Farmers'  Bank  y.  C/otA:,  4  Leur^y  603.     Jltwood  y.  Colbum^ 

4  JV:  /T.  J?€p.,  315.  12tce  y.  FTf/der,  4  Jf.  H.  Rq>.^  336.  Gileim  y.  iStce, 
6  IFatftf,  44.  Berghaus  y.  Calhoun,  6  IFo/fo,  219.  Hancock  y.  £/if«,  7 
lfc9K^.,  267.  Patterson  r.  Choate,  7  ^Twirf.,  441.  Deforest  v.  ^wn/,  8  (7on»., 
179.  Moore  y.  J9anA:  of  Columbia,  6  Pefer^*  5.  C.  12ij7.,  86.  Belles  y. 
£e«e9, 7  Hoist.,  339.  ^//en  y.  FPe^s/er,  15  Wend.,  284.  fif^offorJ  y.  Rich- 
ardsony  15  ^endL,  302.  Grayford  y.  Fan  Loan,  15  Wend.,  308.  CAf^rcA 
V.  Fetcrow,  2  Penn.  itep.,  301.  Gallagher  y.  Milligan,  3  P«nn.  Aep.,  177. 
Coi^  Y.  TVocy,  9  Conn.  Rep^,  1  S.  C.  8  Conn.  Rep.,  268.  i^icMe^  y.  Jfefa- 
iher,  20  FFenrf.,  72.  flbtw'«  Exrs.  v.  Woodrufe,  21  FTenrf.,  640.  TAe  Sro^e 
tf  Rhode  Island  y.  TAe  5/a/e  of  Massachusetts,  15  Pc^er^'  5f.  C.  ^ep^  233. 
Pitiman  y.  Hooper,  3  Sumner,  286.  Jtform  y.  Fan  F(mu<,  19  Wend.^  283. 
Oniario  Bank  y.  l2afA6«m,  19  Ifeni^.,  291.  Troup  y.  fifmt/A,  20  /oAn# 
/{fp.,40. 

JVbn  Of mmpsif  <n/ra  «e«  annos  to  a  declaration  on  a  promiso  of  in- 
demnity, is  bad  in  Bubstance  ;  and  though  issue  be  taken  thereon,  and 
there  be  a  Yerdiet  found  for  the  phiintifl^  subject  to  the  opinion  of  the 
court ;  and  the  CYidence  be  plainly  against  the  plaintiff  upon  the  issue ; 
if  the  ease  be  in  other  respects  with  him,  he  afaail  haye  judgment ;  and 
ahhougfa  such  an  issue  be  found  for  the  defendant,  the  plaintiff  shall  haye 
judgment  non  obstante  veredicto. — Hale  y.  Andrus^  6  Coiren,  225. 

Where  a  party  has  omitted  to  plead  the  statute  pf  limitations,  the 
court  will  not  suffer  him  to  amend  by  adding  that  pl^.  The  action  for 
mesne  profits  forms  no  exception  to  the  rule. — Jackson  y.  FancA;,  3 
9Fen(f.,  294. 

A  stipulation  not  to  plead  the  statute  of  limitations,  in  a  prosecution 
for  any  biuance  that  may  be  due  on  a  note  particularly  described,  may  be 
used  in  support  of  the  money  counts,  thoqgh  the  note  be  adjudged  illegal 
and  Yoid. — IHica  Ins.  Co,  y.  Bloodgood,  4  Wend.,  652.  Wilcox  y.  Plum>' 
mer,  4  Peters'  8.  C.  Rm.,  172.  Gillon  v.  Bodding,  1  Boss.  Sr  Pull.,  541. 
Shtirt  Y.  McCarthy,  3  Bam.  Sc  Aid,,  626.  Howel  v  Young,  5  Barn,  ir 
Cress.,  259.  Baitley  et  al.  y.  Faulkner  d  al.,  3  Bam.  4-  Aid.,  288.  Pen- 
nock  y»  Freemafl,  1  Watts,  401.  Sinkler  y.  India  Co.,  3  Penn.  Rep.,  149. 
Jones  y.  Trimble,  5  Rawle,  381.  Foster  y.  Jack,  4  Walts;  334.  GUlmore 
y.  Bassey,  3  Fairf.,  418.  Gilliot  y.  Erwin,  7  Lou.  Rep.,  581.  George  y. 
FktgerMd,  12  Lou.  Rep.,  707.  Muse  Syndic  y.  Yarborough  et  al.,  11  Xou. 
Rep.,  532. 

Where,  to  an  action  of  assumpsit  for  negligpncej  want  of  skill  and 
fraud  in  the  performance  of  work,  the  defendant  pleads  the  statute  in  bar, 
the  plaintiff  cannot  reply  a  fraudulent  concealment  of  the  badness  of  the 
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work,  by  the  defendant,  so  that  the  plaintiff  did  not  ^iseorer  the  fnnd 
until  within  six  years  before  the  commencement  of  the  suit,  ao  as  to  de* 
priye  the  defendant  of  the  protection  of  the  statute,  to  which  he  would 
otherwise  be  entitled. — Troupe  v.  Smith''s  Exrs*^  20  Johns,  Rtp*,  33. 

A  plea  of  the  statute  of  limitations  will  not  be  allowed  on  motion,  in 
place  of  a  plea  of  payment. — Coit  y.  Skmner^  7  Coioen,  401. 

Prescription,  when  pleaded  by  one  creditor,  does  not  inure  to  the 
benefit  of  another. — Dumford  v.  Clarke^s  Estate^  3  Lou,  Rev.^  204.  WkU- 
ney  et  aL  v.  Whitney^  5  Dana^  331.  Doe  dem,  Lewis  et  al*  v.  BarksdcUe^  2 
Brovghenhroughf  436. 

A  mortgage  creditor  bas  a  right  to  take  advantage  of  the  prescription 
of  his  creditor  against  another  creditor,  whose  claim  on  the  mortgaged 
property  clashes  with  his,  whether  the  estate  be  solvent  or  not ;  but  a 
chirography  creditor  cannot  plead  prescription  in  behalf  of  his  debtor,  if 
the  estate  be  solvent. — Durnford  v.  darkens  Estate^  3  Lou.  Rep.y  201. 

Any  creditor  having  an  interest  that  prescription  should  be  acquired 
by  his  debtor,  may  plead  it. — Durnford  v.  Clarke^e  Esiatty  3  Lou.  J2^«, 
202. 

In  cases  between  individuals,  where  the  statute  of  limitations  would 
be  a  bar  at  law,  the  same  rule  is  undoubtedly  applied  in  a  court  of  equity. 

And  where  the  fact  appears  on  the  face  of  the  bill,  and  no  circum- 
stances are  stated  which  take  the  case  out  of  the  operation  of  the  act,  the 
defendant  may  undoubtedly  take  advantage  of  it  by  demurrer,  and  is  not 
bound  to  plead  or  answer. — The  Staie  .of  Rhode  Island  v.  The  State  of 
MassachusettSy  15  Peters^  S.  C.  12«p.,  233. 

In  pleading  the  statute  of  limitations  in  bar  of  a  suit,  it  is  not  necea* 
sary  in  terms  to  refer  to  the  statute  which  creates  the  bar.  But  it  will  be 
sumcient  for  the  defendant  to  state  the  necessary  fkcta,  to  bring  the  case 
within  the  operation  of  the  statute,  and  then  to  insist  that,  by  leasoa  of 
the  existence  of  those  facts,  the  complainant's  right  to  a  remedy  is  at  an 
end. — Van  Hook  v.  JVhiilock,  7  Paige^  373-  Bogardus  v.  Trinity  Churchy 
4  Paige,  178.  McJfear  v.  Rogland,  1  Dev.  Eq.^  533.  Hickman  v.  SUna^ 
2  Leighj  6.  Dension  v.  Morris^  2  Edw.,  37.  Burditt  v.  Green^  8  Pick.y 
108.  Chopin  V.  Colemany  11  Pick.^  331.  Wilson  v«  Koontz,  7  Cranchy 
202.  Carrall  v.  Waring^  3  Gill  4-  John.,  491.  Hudson  v.  Hudson^  6 
J\£umfordy  352.  Robinson  v.  Field,  5  Sim.,  14.  Ronald  v.  Russell,  ] 
Young,  9. 

Limitations  must  always  be  pleaded  both  at  law  and  in  equity ;  and 
a  defendant  cannot  avail  himself  of  limitations,  merely  because  the  pro- 
ceedings of  the  plaintiff  show  a  case  to  which  limitations  might  be  ap- 
plied.— Chambers  v.  Chalmers,  4  GUI  Sc  John.  Rep,,  420.  Keane  v.  Blood" 
good,  7  Johns.  Chancery  Rq^.,  111.  Sumpter  v.  Jllorse, ^ HUl,  94..  -tfttr- 
ray  and  wife  v.  Levns,  10  Yerger,  115,     Crutcher  y.  Trabue,  5  Dana,  Sfl, 

If  the  statute  of  limitations  is  pleaded,  and  the  plea  is  overruled,  it 
cannot  be  again  put  in  by  the  same  parties,  or  their  privies. — Fisher  ▼. 
Rutherford  et  al,,  1  Baldwin,  188. 

Fraud,  when  relied  on  as  an  answer  to  the  statute  of  limitations, 
cannot  be  presumed,  but  must  be  clearly  proved. — -Her  v.  Rpuih^s  Heirs^  3 
Howard,  276.     J^aury^s  Mmrs.  v.  Masons  .£dmr,,  8  Porter,  212. 
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This  statute  may  he  pleaded  to  an  action  of  adultery,  or  seduction, 
and  the  proper  form  is,  not  guilty  within  six  years. — Guard  v«  HodgBy  10 
Easty  32.  CookB  v.  Sayerj  2  Kenyony  371.  6  East's  Rep.,  488.  2 
Bwr. .  753.  Butt,  JV.  P.,  28.  Macfadren  v.  Olivant,  6  East,  387.  FFood- 
iMire/  ▼.  Walton,  9  Whwton's  Selw.,  9.  Diicham  v.  Bond^  2  JlfaW.  4r 
9e/w.,  436. 

The  state  of  Rhode  Island  institnted  proceedings  for  the  alteration 
of  the  houndary  between  her  territory  and  that  held  by  Massachusetts. 
The  state  of  Massachusetts  claimed  that  the  boundary  line  which  the 
state  of  Rhode  Island  sought  to  disturb,  had  been  settled  nearly  one  hun- 
dred years  before  this  claim  was  prosecuted  ;  the  settlement  was  alleged 
to  have  been  made  by  commissioners  appointed  by  both  of  the  states, 
then  colonial  governments,  and  Massachusetts  asserted  her  right  to  the 
territory  on  the  ground  of  length  of  possession,  and  the  limitation  imposed 
by  prescription.  The  court  said :  It  would  be  impossible  to  adopt  the 
same  rule  of  limitations  in  the  case  before  the  court,  on  these  pleadings. 
Here  two  political  communities  are  concerned,  who  cannot  act  with  the 
same  promptness  as  individuals.  Other  circumstances  in  the  ease  inter- 
pose objections.  The  boundary  in  question  was  in  a  wild,  unsettled 
eountry,  and  the  error  in  fixing  the  line  not  likely  to  be  discovered  until 
the  lands  were^granted  by  the  respective  colonies,  and  the  settlements  ap 
proached  the  disputed  line.  And  the  only  tribunal  that  could  relieve, 
after  the  mistake  was  discovered  in  1740,  was  on  the  other  side  of  the 
Atlantic,  and  was  not  bound  to  hear  the  cause  and  proceed  to  judgment, 
except  when  it  suited  its  own  convenience.  The  same  reasons  that  pre* 
wnt  the  bar  of  limitations,  make  it  equally  evident  that  a  possession  so 
olvtained  and  held  by  Massachusetts,  under  such  circumstances,  cannot 
give  a  title  by  prescription. — The  Siaie  of  Rhode  Island  v.  Thf  ^taie  of 
Massachusetts,  15  Fetert^  Rep.,  2^3. 

16.  What  is  necessary  to  support  a  plea  of  litis  psndencia  ? 

The  plea  of  litis  pendencia  is  a  declinatory  exception  which  comes 
too  late  after  the  jswearing  of  the  jury.     In  order  to  avail  the  party,  it 
must  show  the  pendency  of  another  suit  between  the  same  parties,  for  the 
same  object  growing^  out  of  the  same  cause  of  action,  before  another  court' 
of  concurrent  jurisdiction. —  Week^  v.  Flower  et  al.,  9  Lou.  Rep.,  386. 

A  suit  in  chancery,  by  which  the  goods  of  non-residents,  in  the  hands 
of  a  garnishee  in  this  state,  were  attached ;  one  of  the  non-resident  de- 
fendants appeared,  and  pleaded  in  abatement,  that  a  prior  suit  was  insti* 
tnted  in  Indiana,  in  which  the  same  plaintiffs  had  sued  the  same  defendants, 
and  held  them  to  bail  there  in  assumpsit,  upon  the  same  cause  of  action^ 
which  action  is  still  pending,  &c. :  Held,  that  the  facts  pleaded  are  not 
sufficient  to  abait  the  suit  here. — Solomon  v.  Wocttman^  9  Dana,  422.  Lessee 
of  Stoddard  V.  Myers,  8  Ohio  Rep.^  209. 

17*  When  may  the  general  issue  be  pleaded  in  assumpsit  ? 

The  general  issue  may  be  pleaded,  if  thele  has  not  been  anv  con* 
,  between  the  parties,  or  if  the  real  contract  be  different  from  that  on 
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which  the  pUintifTw^a  jeclaved.;  .9.  g«,  if  the  eontipctijirac  imde  withdis 
ploiotiff  and  other  persons  not  namea  in  the  action,  or  if  the.  contract  was 
made  with  the  plaintiff  only,  and  the.  action  is  brought  by  the  .plaintiff  and 
another  person. — Laglisle  v.  CAampante^  Str^^  820.  Wusffra  ▼.  Wood,  I 
E9p^  Jf.  P.  C,  182,  Jlddufm  y.  Overend,  6  T.  Rep^  766.  b  Bas^s 
Rtp,y  407.  JfelthTrpe  v.  Darrington^  2  Lev.,  113.  /2ic€  y.  SAti/e,  5  Bkit., 
2611.  ^5&<M^  y.  Smiih^  2  £/.  £ep.,  947.  Gerfiain  v.  Frederick^  B.  R. 
T.  25,  G.  3.  1  Satmd.^  291.  Dtax^n  y.  .foiiriaaii,  .VmA.,  1776.  Ewoim 
y*  £6io»,  Exchequer^  En  1774.  1  Sa$ittd.j  291,  £.  S.  Pr  J2o&ey  y.  How- 
ard^  2  ST^orfc.  JVm  Priug  Cowe^,  655.  Tost  y.  Goodrick^  2  JoAnt.  £«., 
213. 

Under  the  general  issue,  eyery thing  may  b^.giyen  in  eyidence  wfaieh 
disaffirms  the  contract,  e.  g.  the  coyerture  of  the  plaintiff  or  defendant,  gi 
the  time  of  making  the  eoniract.  In  like  manner  the  defendant  may  ^iye 
in  eyidence^  in  order  to  ayoid  the  contract,  gaming,  infancy,  oaury.—* 
Mm.  ofJamet  y.  Fowket^  12  Mod,j  101.  Mm.  ^  the  court  in  Ifusseg  y« 
Jmeob^  Lord  Riufmondj  89.  Darby  y.  BtmchcTt  Salk.^  279.  Sttuon  y.  Gil" 
berfy  2  Lev.,  144.  Wailey  y.  ToU,  9  Johns.  R^.^  141.  Bernard  y.  Swl^ 
Sir.,  498,  and  Fori.^  336,  eked  in  Bull,  J^m  Priua,  152.  Morgan  y.  P«»ti- 
far,  £?.,  35,  G.  3  B.  Rep,,  6  T.  /2.,  365.  Murray  v.  Ware,  1  Bibb,  614. 
Craig  y.  Jfuwun,  4  Petera'  S.  C.  Rep,,  326.  Bierley  y.  WiUiams,  5  L«M| 
700. 

If  the  contract  be  good  in  law,  and  not  performed,  the  defendant  oMiy 
under  the  general  issue,  in  certain  cases,  gire  in  eyidence  eome  legal  ear 
cose  for  the  non-performance  of  it,  as  accord  with  satisfaction,  a  die 
charge  before  breach,  foreign  attachment,  or  a  releaae.F.^Par«aioiir  y.  Jo4» 
ami,  12  Mod.,  376.    Lard  Raymond,  566,  S.  C.     Welh  y.  JTeedham,  Loru 
Raymond,  180.    J^aihan  y.  Giles,  5  Taunt,  558,  S.  P.    MUler  y.  ^rtis^ 
Middlesex,  Sittings  after  M.  T.    G.  Sper  Kenyan  C.  J.,  MSS.    Hmwky  ▼• 
Peacock,  2  Camp.,  Jf.  P.  C,  558,  S.  P.    Per  Holt.,  C.  J.,  12  Mod.,  538. 
S.  P.  Mm.  in  Edwards  y.  Wells,  1  Mod.,  262.  Dmosonw.  7VMf,4  Ytates. 
849.  ^ 

Defendant  may  also  show,  under  the  general  issue,  that  he  offered  to 
perform  his  part  of  the  contract,  but  was  preyented  by  the  act  or  omia* 
aion  of  the  plaintiff. — Wilt  v.  Ogden,  12  Johns.  Rep.,  56. 

A  notice  with  the  general  issue  forms  no  part  of  the  record ;  an  omts- 
sion  in  it  does  not  excuse  the  plaintiff  from  proving  the  matters  charged 
in  his  declaration,  and  it  will  not  help  a  defect  in  the  oeclaration. — Vaugkan 
y.  Havens,  8  Johns,  Rep,,  109. 

Matter  of  set-off  is  not  considered  as  payment,  but  should  be  pleaded, 
or  notice  thereof  given, — Drake  v.  Drake,  11  Johns.  Rq>.,  531. 

In  an  action  of  assumpsit  by  an  attorney  for  his  fees,  the  defendant 
cannot  give  the  negligence  of  the  plaintiff  in  conducting  the  suit  (admit- 
ting that  it  would  be  a  good  defence)  in  evidence  under  the  general  issua, 
but  must  plead,  or  give  notice  of  it. — Runyan  v.  Jficholls,  1 1  Johns.  Rep^ 
647. 

Infancy  may  be  ffiven  in  evidence  under  the  general  issue. — Sutna^ 
imry  v.  Marks,  4  Doff,,  130.  Season  y.  Gilbwt,  2  Lev.,  144.  Oliver  r. 
Handler,  13  Mass.  Rep.,  237.    Smith  r.  Mayo,  9  Mass.  JI9.,  62. 
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W9iir  ▼  Durham,  t  M'oti 4*  MtC.,  ftd4»  ^tme  r»  Dmniim^  IS  Mdlr,  Rep.y 
f.  Cfuih^He  yi  JlfurpAy,  4  FFoCCt,  80.  C^  y.  ilo/#ow^  4  W^ndtH^  403; 
/•onrfa  V.  CoAotcm,  15  Wtnd.,  631.  »«#  r.  Welsh,  6  »Va«*.,  1.  J^enAam 
T.  Bishop^  9  Conn.,  330. 

Pttymedt  before  an  action  bfrov^ht  may  be,  sad  generally  is,  given  in 
evidence  under  the  general  issue.  Payment,  however,  after  action  brought^ 
must  be  introduced  by  plea. — Hottond  v.  Jaurdinty  1  Holty  JV.  P.  C,  6» 
Poriland  Bank  v.  Brackett,  4  JWi^  Hampskire  Bep^  5T7.  Ftrf/er  v.  CrtV* 
tendon^  4  Conn,  i^^^.,  401. 

Defendant  may  plead  a  releease  after  promise,  and  before  actioo 
brought  (q>ecially  or  give  it  in  evidence  under  the  general  issue).  Th^ 
usmu  replication  to  a  plea  of  relettse  is' non  eif  factum.  A  release,  upon 
performance  of  the  promise  in  ^rt  quoad  hoc^  will  not  discluirge  the 
promise  for  the  r^sklbe. 

Jf  after  the  hst continuance  the  plaintiflrgfves  the  defendant  a  release,. 
he  may  pleind  it  in  bar  i  soch  plea  is  crifed  a  plea  puis  darrein  eominu* 
anetn-^CUrk^s  Jlsiii.,  p.  557,  558.  2  J?tcA.  P.  B.  R.y  p.  43.  Belden  r. 
DtMus^  2  tiMy  438.  Butk  v.  Sanders,  1  Dana,  189.  Milter  v.  ^rrisy 
WJMt.  4r  ^'10.,  p.  104.  Hawley  r.  Peacock,  2  CamU.,  J^J  P.  C,  85S» 
f.P:  ^Rdll.  jf2r:,413,  1,  2,  a^udtted.  £luU,  Jf.P.^3B9i  Lyon  v 
;irarrf<iy,  1  Fftftr,  275.  * 

PERJURY. 

•  (I  ■  • 

1. .  What  is  perjury  at  commoi^  law  t 

It  is  defined  to  be«  wilfbl  false  oatl^  by  one  who,  .being  lawAilly  re* 
qeired  to  depose  the  truth,  on  any  pffoeeedinif  in  a  coliri  of  juslieey  sweare 
absolnteljri  m  a  matter  of  some  conaequence  to  the  point  is  question^ 
whether  he  be  helieved  or  not; — ^^aioik.  T*  C,  b.  1,  cL  69,  sea  1.  The 
proceedings,  however;  are  not  confined  to  conrta  of  justice* 

With  regard  to  the  occasion  upon  whioli  the  oath  ie  adniaislered,  it 
M'Dot  merely  befdre  couvte  of  joeticej^  even  at  eommfralaw,  that  person* 
uMng  fidse  oatha  are  nunirfiable  ibv  perjuryi  Any  faliie  oath  ia  punishp 
able  as  perjury,  which-teads  to  mibl^ad^a  eoart  in-  any  of  ita  ipitoeeedinga 
relating  to  a  matter  judicially  before  it,  though  it  in  no  way  affects  the 
wintifai  judgment  which  is  to  be  ^iven  in  the  eaoae ;  aaan  oath  made 
by  a  person  offering  himself  as  bail.  And  not  only  such  oatha  as  are 
taken  on  judicial  proceedinga,  but  also  such  as  any  way  tend  to  abuse  the 
administration  of  justice,  are  properly  penuriea ;  as  an  oath  before  a  just* 
ice,  to  compel  another  to  find  sureties  of  the  peace-^befbre  commission* 
ers  appointed  by  the  king,  to  inquire  into  the  forfeiture  of  hiis  tenants* 
estates,  or  commissioners  appointed  liy  the  king  to  inquire  into  defective 
titles. — Hawk.  P.  C^  6.1,  cA.  69,  sec.  8. 

A  false  oath  in  any  court,  whether  of  record  or  net,  ie  indictable  for 
peijury.— 5  Mod:,  348. 

A^d  a  Man  may  be  indicted  for  perjury,  in  an  oath  taken  by  him  m 
his  own  causes,  as  in  an  answer  in  chancery,  or  to  interrogatories  concern- 
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iag  a  eoAlempty  or  in  an  i^Uavit,  hc^  at  well  at  by  an  oath  taken  bj  hioi 
as  a  witness  in  the  case  of  another  person«— Haiafc.  P.  C,  h.  1,  cA.  61| 
tec.  5.    Reap.  ▼.  JWwe//,  3  Yearey,  414. 

2.  What  must  the  prosecutor  prove,  in  order  to  support  an  indiettnent 
for  pefjury  \ 

Ist.  The  authoTity  to  administer  an  oath  ;  2d.  The  occasion  of  ad- 
ministering it ;  3d.  The  taking  of  the  oath ;  4th.  The  substance ;  5th. 
The  materiality  of  the  matter  sworn ;  6th.  The  introductory  averments ; 
Ttfa.  The  falsity  of  the  matter  sworn  i  and  Sth.  The  corrupt  intention  of 
the  defendant.^2  Stark.  Ev.^  621,  U  td. 

t.  Can  an  oath  taken  before  persons  acting  merely  in  a  private  capa- 
city, or  before  those  who  take  upon  them  to  administer  oaths  of  a  public 
nature  without  legal  authority,  amount  to  perjury  in  the  eye  oi  the  law  t 

Never ;  for  they  are  of  no  manner  of  force. — Hawk,  P.  C,  6. 1,  cA. 
69,  tec.  4. .  2  jRuiv.,  521.  Stale  v,  Hayvfard,  I  N.  4r  McC.^  547.  U.  S. 
yu  Bailey y  9  Pdert^  238.  2  Ruu.  anC.  ^  Jlf«,  517,  n.  ^.  Chapman  v. 
Gilleity  2  Conn.  Rep.,  40.  Shaffer  v.  Kintzer^  1  Binh.^  542.  3  InU^  166. 
11  Co.  Rep.,  98.    Cro.  C.  C,  1th  ed.,  626. 

4.  Must  not  the  authority  by  which  the  party,  is  empowered  to  admin- 
ister the  oath,  if  specially  described,  be  proved  as  laidl 

It  must.  Therefore,  where  the  indictment  stated  the  oath  to  have 
been  administered  at  the  assises,  before  the  justice  assisned  to  take  the 
said  assizes,  before  A.  B.,  one  of  the  said  justices,  the  said  justices  having 
then  and  there  power,  &c.j  dnd  in  fact  the  judge,  when  the  oath  wa^  a£ 
ministered,  was  sitting  under  the  commission  of  oyer  and  terminer^  and 
gaol  delivery — this  was  held  to  be  a  fatal  variance. — Lincoln^  catty  Rutt^ 
♦  Ry^  421.    1  Eng.  C.  C,  421. 

But  an  indictment  for  peijury  at  the  assizes,  may  allege  the  oath  to 
have  been  taken  before  one  of  the  judges  in  the  commission,  though  the 
names  of  both  appear  — Alfred! t  catt^  1  Leaeh^  150. 

5.  Must  not  the  occasion  of  administering  the  oath  be  proved  as 
stated  1 

It  must.  Thus,  if  the  perjury  were  committed  on  the  trial  of  a  cause, 
at  JVm  Print,  the  record  must  be  produced,  in  order  to  show  that  such  a 
trial  was  had. — 2  Stark,  Ev.,  622,  id.  ed.  And  for  this  purpose,  the  Jtiti 
Priut  record  is  sufficient. — Retp.  v.  Gost  et  al.,  2  Yeates,  479.  27<?  catt^ 
catet  temp.  Hardw.,  118. 

The  occasion,  and  the  parties  before  whom  it  came  on  to  be  tried, 
must  be  correctly  stated,  and  a  variance  will  be  fatal  \  as  where  it  was 
averred  that  a  cause  came  on  to  be  tried  before  Lloyd,  Lord  Kenyon,  fcc^ 
William  Jones  being  associated,  &c.,  and  it  appearing  that  Roger  Ken* 
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yon  was  associated,  it  was  ruled  to  be  a  fatal  Tarianee.— £i<ii'«  can^  1 
Esp»j  97« 

6.  Is  it  essential,  to  establish  perjury,  that  the  object  with  which  the 
oath  was  taken,  be  carried  into  efiect  T 

It  is  not,  for  the  perjury  is  complete  at  the  moment  when  the  oath  is 
taken,  whatever  be  the  sabseqnent  proceedings. — Hailey^s  easty  Ry.  4" 
Moo.y  Jf.  p.  C,  94.  Whiit'a  case,  Moody  4r  Malkin,  271.  £ng.  Com*^ 
L.  Rep.,  1 1,  883.    /(/.,  22,  304. 

7.  May  a  man  be  convicted  of  perjnfy,  by  swearing  he  believes  a  fact 
to  be  true,  which  he  knows  to  be  false  % 

He  may.  It  was  formerly  thoaght  that  an  oath  did  not  amount  to 
perjury,  unless  sworn  in  absolute  and  direct  terms,  and  that  if  a  man 
swore  according  as  he  thought,  remembered  or  believed,  only,  he  could 
net  be  convicted  of  perjury* — 3  /im^«,  166.  But  the  modem  doctrine  is 
otherwise. 

It  is  said  by  Lord  Mansfield,  to  be  certainly  true,  that  a  man  may  be 
indicted  for  perjurv,  in  swearing  that  he  believes  a  fact  to  be  true,  which 
he  knows  to  be  false. — Pedley^s  case,  I  Leach,  327.  DeGray,  C.  J. 
JUso,  in  Miller's  case,  3  Wils.,  427. 

In  2  61.  381,  it  is  observed,  that  it  was  a  mistake  mankind  had  fallen 
into,  that  a  person  cannot  be  convicted  of  perjury,  who  swears  that  he 
thinks  or  bditms  a  fact  to  be  true,  for  that  he  certainly  may,  and  it  only 
renders  the  proof  of  it  more  difficult. 

The  same  question  was  agitated  in  the  Common  Pleas,  before  Lord 
Loughborough,  and  the  other  judges  were  of  opinion,  that  belief  wns  to  be 
considered  as  an  absolute  term,  and  that  an  indictment  might  be  support- 
ed on  it. — Hawk.  P.  C,  6. 1,  ch.  69,  sec.  7,  (n.)  Commonwealth  v.  Cor^ 
nish,  6  Binn.,  249. 

8.  Is  it  not  a  general  rule,  that  the  testimony  of  a  single  witness  is  in- 
sufficient to  convict,  on  a  charge  of  perjury  1 

It  is*  This  is  an  arbitrary  and  peremptory  rule,  founded  upon  the 
general  apprehension,  that  it  would  be  unsafe  to  convict,  in  a  case  where 
there  would  be  merely  the  oath  of  one  man  to  be  weighed  against  that  of 
another.— 2  Stark.  Ev.,  226,  2d  ed.  2  Russ.,  544.  Hawk.  P.  C,  b.  1,  ch. 
69.    4  Bl.  Com.,  358. 

But  it  is  said  that  this  rule  must  not.be  understood  as  establishing 
that  two  witnesses  are  necessary  to  disprove  the  fact  sworn  to  by  the  de- 
fipadant ;  for,  if  any  other  material  circumstance  be  proved  by  other  wit« 
nesses,  in  confirmation  of  the  witness  who  gives  the  direct  testimony  of 
perjury,  it  may  turn  the  scale  and  warrant  a  conviction. — Lu?s  case,  2> 
Rttss.,  545. 

So  it  is  said  by  Mr.  Phillips,  that  it  does  not  appear  to  have  been 
kid  down,  that  two  witnesses  are  necessary  to  disprove  the  fact  sworn 
to  by  the  defendant ;  nor  does  that  seem  to  be  absolutely  requisite ;  that  at 
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.tfast  one  witness  i»  nflft^aaflciciit;  and,  ia  addition  to  his  testimony,  eome 
other  independent  evidence  oaght  to  be  produced.-^l  PhUL  Ev^  141^ 
^thed. 

A  distinotioni*  however,  af^ears  to  be  taken  between  proving  the 
allegations  in  the  indictment,  and  disproving  the  truth  of  the  matter  swoni 
to  by  the  defendant ;  the  latter,  as  it  is  said,  requiring  the  testimony  of 
tfi^awitnesses^ 

.  Thus,  Mr.  Sergeant  Hawkins  says,  that  it  seems  to  be  agreed  that 
two  witnesses  are  required  in  proof  of  the  crime  of  perjnry  \  but  Uie  tak- 
ing of  the  oath,  and  the  facts  deposed,  may  be  proved  by  one  witness 
only. — Hawk.  P.  C,  h.  2,  ch.  4p6,  *ec.  10. 

So  it  is  said  by  Mr.  Starkie  (eiting  llie  above  passage  from  Hawk- 
ins), that  it  seems  the  contradiction  must  be  given  by  two  direct  witness- 
es \  and  that  the  negative  supported  by  one  direct  witness,  and  by  cir* 
cumstantial  evidence,  would  not  be  sniBeient.  He  adds(  ikat  he  had  been 
informed  that  it  had  beeh  so  held  by  Lord  Tenterden«*-^d  iSlsrik.  Ev ,  6^ 
(ft.)    In  Champnefg  cast^  2  Lev.  C.  Gf.,  25d. 

Coleridge,  J.,  said:  '*One  witness^  in  peijory,  is  not  seffieient,  noi* 
less  supported  by  circumstantial  evidence  of  the  strongest  kind  ;  indeed. 
Lord  Tenterden  was  of  opinion,  that  two  witnesses  wete  neoessary  to  a 
conviction.''—  MudUfs  casij  1  Moo.  ir  R^j  i^ 

9.  Is  the  party  prejudiced,  a  competent  witness  to  prove  the  offence  of 
Reijury  1 

« 

In  general,  the  party  prejudiced  is  a  competent  witness  to  prove  the- 
offence.— ^rotfgA/on^i  case^  2  Str.j  1230.     Abraham  v.  i?iii^,  4  Burr^ 
2255.1    2  Ru98.^  546.     2  Stark.  Ev.^  627,  2d  ed.    Hurrfs  cms,  1  Lofffr 
GUh.  Ev.y  57.     Wylde's  case,  6   Ci  *  P.,  380,  (a)    DovMn't  can,  5  T^ 
R^  318.    JiicolFa  caae^  1 B.  ^  M.,  21  (I.)    MeKtrmU  ceM,  2  Riunll^ 
541.    Berustck^a  case^  Peake^s  Add.  Caies,  93.     Hawk^  P.  C,  h.  1,  c.  69. 
B€C.  8.    2  Rusiellj  521.     Rhode's  ease,  2  Ld.  Raym.,  887.    Pepy'«  csjc^v 
P4ake,  JV.  P.  C,  138.      Bardeti  v.  Pickersgill,  5  Burr.j  2255.     4  J5«r.^ 
577,  (n.)     Buck's  case,  1  Stark.  X.  P.  C,  523,  (a.)      Waller's  case,  S 
Stark.  Ev.,  623.     Benson's  case,  2  Campb.,  509.     May's  ease,  2  Russell 
539.    Jones'  case^  Peaks,  JV*.  P.  C,  37.    haycock's  case,  4  C.  4*  P-,  326 
(c.)     RaimUvls  case,  8  C.  4^  P.,  439^  (a.)     Gardiner's  case,  S  C.  ^  P. 
737,  (6.)    PMr«o»'«  c<M«,  8  C.  4*  P.,  119.  (c.)     CoUanm's  case,  6  J?.  4 
C.»  102,  (d.)     L«t}is'  case^  I  Str.,  70.     Foster's  case,  Rusa.  <t  i^y.,  459; 
(a.)    Alexander's  case^  1  I^ocA,  63.      1  JTen/,  370.     BeaicoiCs  OhsenkdisnM^ 
2  Dig.  C.  Ir»,  1001.    J?oc»e«'  cote,  6  .id.  4*  E.,  198,  (d.)     McArthur's  case. 
Peaks,  Jf.  P.  C^  155.    Morris'  case,  i  Leach,  50.    2  Pttrr,,  1 189.    J?«»- 
sefi's  cote,  2  Campb.^  508.     Hatley's  case^  1  C.  4-  P.,  258,  (0.)     P*^ce!» 
ceftf,  6  ilos^,  323<     Stoark.  Ev.,  624,  2d  ed.     Spencer's  case,  Ry.  4"  -Voo. 
JV*.  P.  C,  98,  (6.)    Emden's  case,   9  £(u/,  437l     Tayloi^s  case,  Skhmtr^ 
403.    /one»'  case.  Peaks,  JV*.  P.  C,  38.     2  CA«r/y,  C.  L.,  312,  2d  ed.    Ry. 
SfMoo.  JV.  P.  C.  300,  (d.)    Lo/tV  Gilb.  Ev.,  662.    .i/ifon  Pnnc.  Cr. 
Law  ofScoUMd^^S.    Prin.  Crim.  Law  Scot.,  470.    Ry.  Hr  Moo.  JV.  P. 
C.,  252,  («»)     Xise/'tf  cose,  2  Castp6.,  134.     *  B.  ^  C,  852,  (^.)    (^m-^ 
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dolPt  €096,  2  C.  it  T.,  563,  (c)  Dudmarit  com,  4  J.  4*  C,  850,  (i.) 
Beeches  casty  1  Ltach^  133.  Cowp.y  229.  Rawley^a  ecut,  Ry.  4"  Jtfoo.  JV*. 
r.  C,  299.  1  ^ooiy,  C.  C,  1 1 1.  2  Stark.  Ev.,  625,  2i  ei .  2  iiiw*.,  549. 
Carres  case^  Su/.,  418. 

10.  If  Beveral  persons  are  separately  indicted  for  neijory,  in  stv^earingr 
to  the  same  fact,  may  not  any  of  them,  before  eonvictioa,  give  evidence 
for  the  other  defendants  1 

They  may.— 2  Hale,  P.  C,  280. 

If  a  state  magistrate  shall  administer  an  oath  under  an  act  of  Con. 
frees  expressly  giving  him  the  power  to  do  so,  it  would  be  a  lawful  oath, 
hy  one  having  competent  anthority ;  and  as  much  so  as  if  he  had  been 
mecially  appointed  a  commissioner  under  a  law  of  the  United  States  for 
that  parpose  ;  and  such  an  oath,  administered  under  auoh  circumstances, 
would  be  within  the  purview  of  the  act  of  1823. 

The  act  of  1823  does  not  create  nor  punish  the  crime  of  perjury,  tech- 
nically considered.  But  it  creates  a  new  and  substantial  offence  of  false 
swearing,  and  punishes  it  in  the  same  manner  as  perjury ;  the  oath, 
therefore,  need  not  be  administered  in  a  judicial  proceeding,  or  in  a  case 
of  which  the  state  magistrate  under  the  state  laws  had  jurisdiction,  so  as 
to  make  the  false  swearing  perjury.  It  would  be  sufficient  that  it  might 
be  lawfully  administered  by  the  magistrate,  and  was  not  in  violation  of  hii 
official  duty. 

The  language  of  the  act  of  1823  should  be  coaatmed  with  reference 
to  the  usages  of  the  treasury  department.  The  false  swearinff  and  false 
affirmation  referred  to  in  the  act,  ou^ht  to  be  constraed  to  include  all  eases 
of  swearing  and  affirmation  required  by  the  practice  of  the  department  in 
regard  to  the  expenditure  of  public  money,  or  in  support  of  any  claims 
against  the  United  States.  The  language  of  the  act  is  sufficiently  broad 
to  include  all  such  cases ;  and  there  is  no  reason  for  excepting  them  frimi 
the  words,  as  they  are  within  the  policy  of  the  act,  and  the  mischief  to  be 
remedied. 

The  secretary  of  the  treasury,  in  order  to  carry  into  efleet  the  author* 
ity  given  to  him  to  liquidate  and  pay  the  claims  referred  to  in  the  act  of 
1832,  had  established  a  regulation  authorizing  affidavits  made  before  any 
justice  of  the  peace  of  a  state,  to  be  received  and  considered  in  proof  of 
.claims  under  the  act*    By  implication  he  possessed  the  power  to  make 
such  a  regulation,  and  to  allow  such  affidavits  in  proof  of  claims  under  the 
>  act  of  18«^2.    It  was  incident  to  his  duty  and  authority  in  settlinff^  clainia 
under  the  act.    When  the  oath  is  taken  before  a  state  or  national  magia- 
trate,  authorized  to  administer  oaths,  in  pursuance  oiwaj  regulations  pre* 
scribed  by  the  treasury  department,  or  in  conformity  with  the  practice  and 
usage  of  the  treasury  department,  so  that  the  affidavit  would  be  admissi- 
ble evidence  at  the  department  in  support  of  any  claim  against  the  United 
States,  and  the  party  swears  falsely,  the  case  is  within  the  provision  of 
the  act  of  1823,  ch.  ISb.-^UwiUd  States  t.  Beslcy,  9  Peters'  Rep.^  238. 
62 
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POWERS. 

1.  What  is  a  power  as  understood  in  law  1 

It  is  an  aniboritj  ^  which  one  person  enables  another  to  do  an  net 
for  bini«  Powers  of  this  kind  were  well  known  to  the  common  law,  and 
were  divided  into  two  sorts,  naked  powers  or  bare  authorities,  and  power* 
coupled  with  an  interest.  Therr  is  a  material  difference  between  them. 
In  the  case  of  the  former,  if  it  be  exceeded  in  the  act  done,  it  is  entirely 
▼oid  ;  in  the  latter  it  is  good  for  so  much  as  is  within  the  power,  and  void 
for  the  rest  only^^Pmodl  on  Patvers,  passim.  Cruisers  IHg.^  tit.  ^  cA. 
13.  Vin.  JSbr.^  A.  I.  Com.  Dig.^  Power.  1  Supp.  to  Vts.  Jr.^  40,  92,  204, 
307.  2  lb.,  166,  200.  1  Vern.  by  RaitAby,  106.  3  Stark.  Ev.,  1199.  4 
Een^s  Com.,  309.  2  Lt//y'#  Abr.^  339.  Whart.  Dig.,  h.  t.  1  CAascs  ok 
Powers,  Ch.  4,  sec.  1. 

The  usnal  clmisification  of  powers  is  as  follows : 

1.  Powers  appetidani  or  appurtsTMnt ;  and  they  enable  the  paity  tc 
create  an  estate,  which  attaches  on  his  own  interest.  If  an  estate  be  limit- 
od  to  a  man  for  life,  with  power  to  make  leases  in  possession,  everv  leaae 
which  he  ezecntetf  under  the  power,  mast  take  enect  oat  of  hisUfe  es- 
tate. 

2.  Powers  toUmtersd,  &r  in  gross,  do  not  attltch  on  the  interest  of  the 
party,  but  they  enable  him  to  create  an  estate  independent  of  his  own 
Thus,  if  a  tenant  in  fee  settles  his  estate  on  others,  and  reserves  to  himself 
only  a  particular  power,  the  exercise  of  that  power  must  be  on  the  inter* 
•est  created  and  settled  on  another.  So  a  power  given  to  a  tenant  for  life, 
to  appoint  the  eetaile  after  his  death,  as  a  jointure  to  his  wife,  or  portions 
to  his  children,,  or  to  raise  a  term  to  commence  from  his  death,  is  a  power 
eollatera],  or  iti  grossy  for  it  cannot  affect  the  life  estate  of  the  donee  of 
the  power.  A  power  given  to  a  stranger  to  dispose  of,  or  charge  the  land 
for  his  own  benefit,  is  a  power  also  of  this  class. 

3.  Powers  simply  collateral  are  those  which  are  given  to  a  person  who 
has  no  interest  in  the  land,  and  to  whom  no  estate  is  given.  Thus,  a 
power  given  to  a  stranger  to  revoke  a  settlement,  and  appoint  new  usea 
to  other  persons  designated  in  the  deed,  is  a  power  simply  collateral. — 
Sugdem  on  Powers,  752,  74, 79.  Htde,  Ch.  B.,  Hardress,  415.  Sugden  an 
Powers,  46,  49.    2d  London  edition. 

Mr.  Powell  msdcts  a  very  plain  and  intelligible  division  of  power%' 
into  general  powers  and  particular  powers ;  and  Mr.  Humphry  adopts  the 
•same  division,  and  eonclades  that  a  more  simple  and  better  distribution  of 
•powers  would  be  intio,  1.  General  powers  to  be  exercised  in  favor  of  any 
person  whom  the  appointor  chooses.  2.  Particular  powers  to  be  exercised 
in  favor  of  specific  objects.  By  the  revised  Statutes  of  New  York  a  power 
tinde^  them  is  defined  to  be  an  authority  to  do  some  act  in  relation  tolands, 
or  the  creation  of  estates  therein,  or  c^  charges  thereon,  which  the  owner, 
granting  or  reserving  such  power,  might  himself  lawfully  perform ;  and  it 
must  be  granted  by  some  person  capf3>le  at  the  time  of  alienating  such  in« 
terest  in  the  land.    Powers,  says  the  statute,  are  general  or  special,  and 
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teuficial  or  in  tra8t-<-4  Km^$  Com^  317.    Jfew  York  Rmmed  SAtfute, 
ifoL  ^^.  732. 

Where  one  directs  his  exeeators  to  sell  land,  it  seems  this  is  a  naked 
nnthority,  not  coupled  with  an  interest.  There  is  no  estate  rested  in  tho 
ezecntors  as  such  i  and  on  the  death  of  one  executor  the  power  would 
not  surrive  at  common  kw,  (opinion  of  Ae  supreme  court  not  considered 
on  error). — Skarpsteen  ▼  Titlou^  3  Cow.^  651. 


ON  THE  CaEATHON  OF  POWERS. 

1.  What  is  necessary  in  order  to  create  a  power  t 

No  formal  set  of  words  is  requisite  to  create  or  reserve  a  power.  It 
may  be  created  by  deed  or  wiD,  and  it  is  sufficient  that  the  intention  be 
clearlv  declared. 

The  creation,  execution,  and  destmction'of  powers,  all  depend  upon 
the  substantial  intention  of  the  parties ;  and  they  are  construed  equitfU>ly 
and  liberally  in  furtherance  of  that  intention.  Nor  is  it  material  wheUier 
the  donee  of  the  power  be  authorized  to  limit  and  appoint  the  estate,  or 
whether  the  language  of  the  settlement  goes  at  once  to  the  practical  ef- 
fect intended,  and  authorizes  the  donee  to  seD,  lease,  or  exchange. — Lord 
Mansfiddy  Doug.  Rep.j  293.  Lord  Elknboroughy  3  Ea^s  Rep.^  441. 
Jackim  v«  Vtedir^  11  Johns*  Rep.^  169.  Sugden  on  PoioerSy  96.  1  Chance 
on  Powers^  eh.  3,  sec.  1.  White  v.  Vietey^  2  Rites^  484 ;  4  Russ.^  584. 
WigsU  V.  Smith,  1  Sim.  Sr  Stu.,  321.  Medlicot  v.  Gorton,  2  Brod.  Hr  Bing.^ 
632.  Doe  y.  Hicks,  7  Term.  Rep.,  437.  Colman  v.  Tyndall,  2  Younge  ^ 
Jtrtiu,  605.     Wffnkham  ▼.  Wynkham,  18  Fey.,  432. 

A  deyise  of  an  estate  generally  or  indefinitely,  with  a  power  of  dis- 
position oyer  it,  carries  a  fee :  but  where  the  estate  is  given  for  life  only, 
the  devisee  takes  only  an  estate  for  life,  though  a  power  of  disposition, 
or  to  appoint  the  fee  by  deed  or  wiU,  be  annexed,  unless  there  should 
be  some  manifest  general  intent  of  the  testator  which  would  be  defeated 
by  adhering  to  this  particular  intent.  Words  of  implication  do  not 
merge  or  destrov  an  express  estate  for  life,  unless  it  becomes  absolutely 
necessary  to  uphold  some  manifest  genenti  intent. — DaUison^s  Rep.,  58. 
1  JoMS,  137.  Co.  LitLj  9,  b.  Bardford  r.  Street,  16  Vesey,  1S5.  3  Leon.^ 
71.  4  Leon.y  41,  S.  C.  Liefe  v.  Saltingstone,  1  Mod.  Rep.,  189.  Doe  v. 
TkofUnf^  10  Easi  JUp.,  438.  Tomlinson  v.  Dighion,  1  Salk.  Rep.,  239. 
Crassiing  v.  Crossling,  2  Cox,  396.  Reid  v.  Shergold,  10  Vesey,  37a 
Jmckson  V.  Robms,  16  Johns.  R^^  588.  Flintham,  11  Serg.  Sr  Rawle,  16 
1  Chancej  ch*  2. 

2.  Wbat  in  the  distinction  taken  between  a  devise  of  land  to  executors 
to  sell,  and  a  devise  tksX  exeeutors  shall  sell  1 

The  earlier  cases  established  the  distin^ion,  that  a  devise  of  land  to 
executors  to  sell,  passed  the  interest  in  it ;  but  a  devise  that  escecutors  shtdl 
mU^  or  that  tho  linds  skall  be  sold  by  them^  gave  them  but  a  power.    Thin 


492  OF   P0WEB8. 

distinction  was  taken  as  early  as  the  time  of  Henry  6th,  and  it  recriYed 
the  sanction  of  Littleton  and  Coke,.and  of  the  modern  determinations,  h 
devise  of  ihe  land  to  be  sold  by  the  txecuiors^  confers  a  power  and  does  not 
give  uny  interest. — Year  Book^  9.  Henry  6<A,  13  6.,  24  b,  Liit.^  sec,  169. 
Co.  Liit.,  113,  a  181,  i.  Honell  v.  Bamee,  Cro.  C,  382.  Yates  v.  Comp- 
/on,  2.  P.  }Vm.y  308.  Bergen  v.  Bennett^  1  Caines*  Cases  in  Error^  16. 
Jackson  v.  Shauber^  7  Cowen^s  Rep^  187.  Sugden  on  Powers^  104,  108. 
Harg.  Co.  Liit.^  113,  a  note  146. 

This  is  the  opinion  of  Sir  Edward  Sagden,  and  I  think  it  is,  upon  tha 
whole,  the  hotter  opinion  j  hut  Mr.  Hargrave  thought  differently,  and  he 
refers  to  Lord  Coke  in  support  of  the  position,  that  if  one  devises  land  to 
be  sold  by  his  executors^  an  interest  passes. — Sugden  on  Powers^  104, 108. 
Har.  Co.  Litt.^  113,  a  note^  146.  The  distinctions  on  this  subject  have 
the  appearance  of  too  curious  and  overstrained  a  refinement ;  and  Mr. 
Hargrave  pushed  his  opinion  to  the  extent  of  holding,  that  a  devise  thai 
executors  should  sell^  and  a  devise  of  lands  to  be  sold  by  executors,  equally 
invested  them  with  a  fee.-*^  Kent's  Com.,  321. 

3.  What  is  the  English  rule  as  to  powers  of  appointment  of  revocatioit 
under  the  statute  of  uses  1 

Powers  of  appointment  and,  revocation  may  be  reserved,  in  convey* 
ances  under  the  statute  of  uses,  as  well  as  in  conveyances  at  common 
law ;  hut  the  deed  of  bargain  and  sale,  or  of  covenant  to  stand  seised^ 
must  be  sustained  by  a  sufficient  consideration,  according  to  the  nature 
of  the  deed. — Goodtitle  v.  Pettoe^  Fitzgerald^  299.  Gilbert  on  Uses^  by  Sug^ 
deny  90,  91.     Sugden  on  Powers,  191. 

A  power  given  by  will  to  sell  an  estate,  is  a  common  law  authority, 
and  it  may  also  operate  under  the  statute  of  uses.  Lands  may  be  devised 
without  the  aid  of  the  statute  of  uses,  and,  on  the  other  hand,  the  statute 
may  operate  on  uses  created  by  will,  provided  a  seisin  is  raised  to  feed 
the  uses  created  by  it ;  and  the  statute  will,  in  most  cases,  transfer  the 
possession  to  them. — Sugden  on  Powers,  129,  133.  Butler*s  note,  231,  <• 
Co.  Litt.,  2,  5,  lib.  3.     Sugdtn  on  Powers,  130.     4  Kent's  Com.,  322. 

A  devise  to  use,  without  a  seisin  to  serve  the  uses,  is  good ;  and  if 
an  estate  be  devised  to  A.  for  the  benefit  of  B*,  the  courts  will  execute 
the  use  fa  A.  or  B.,  as  the  testator's  intention  shall  clearly  indicate  ;  for 
the  intention  controls  every  such  question. 

The  seisin  must  be  co-extensive  with  the  estate  authorized  to  be 
created  under  the  power ;  and  therefore,  if  a  life  estate  be  conveyed  to 
A.,  to  such  uses  as  B.  should  appoint,  he  cannot  appoint  an;^  greater  in* 
terest  than  that  conveyed  to  A.  It  is  upon  the  same  principle  that  no 
estate  can  be  limited  through  the  medium  of  a  power  which  would  not 
have  been  valid  if  inserted  in  the  deeds  creating  the  power ;  and  the  es- 
tate valid  by  means  of  a  power,  would  have  been  so  if  limited  by  way  of 
use  in  the  original  deed. 

When  the  object  of  the. power  is  to  create  a  perpetuity,  it  is  simply 
void ;  and  when  the  power  is  void,  or  when  no  appointment  is  made  und^ 
It,  the  estates  limited  in  the  instrument  creating  the  power  take  effect  in 
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the  fame  manner  as  if  the  power  had  not  been  inserted. — Gilbert  on  Usu, 
127.  Sugden  on  Powers^  135.  Duke  of  Marlborough  y.  Earl  Godolphtn^ 
1  Eden^s  Rep.^  40^.  Sugden  on  Powers^  141.  Bateman  ei  al.  ▼.  Davis  ei 
d.^  2  .Afodc/.,  9&  Bowes  t.  £05/  London  Water  Works^  2  .^a</</.,  375. 
TAe  Duke  of  Bedford  v.  TAe  Marquis  of  Abtrcom^  1  Mylne  4*  Craig^  312. 
Rutland  r.  Wytkt^  5  Meeson  and  Wellsbyy  690.  PaW  y.  Hewelson^  2  Afy/nt 
4  Keene^  43^.     FTarren  v.  Coventry^  1  Mylne  4*  Keene,  249. 

The  estates  limited  in  default  of  appointment  are  to  be  considered 
vested  during  the  continuance  of  the  power. — ^Z>oe  ▼.  Martin,  4  Tem 
£ej9.,  39. 

The  plain  reason  is  that  there  is  no  estate  limited  under  the  power 
until  the  appointment  be  made.  Lord  Hardwick  had  decided  in  the  same 
way,  on  the  same  question,  in  Cunningham  v.  Moody ^  and  the  doctrine  ia 
now  definitely  settled,  and  it  applies  equally  to  personal  estates. — 1  Fief*, 
174.    Sugden  on  Powers,  144.    4  Kent*s  Com.,  324. 

OF  THE  EXECUTION  AND  CONSTRUCTION  OP 

POWERS. 

1.  What  is  the  rule  as  to  who  may  execute  a  power  T 

Every  person  capable  of  disposing  of  an  estate  actually  vested  in  him- 
self, may  exercise  a  power,  or  direct  a  conveyance  of  the  land.  The  rule 
goes  further,  and  even  allows  an  infant  to  execute  a  power  simply  coUa* 
iera),  and  that  only  ;  and  a  feme  covert  may  execute  any  kind  of  power, 
whether  simply  collateral,  appendant,  or  in  gross,  and  it  is  immaterial 
whether  it  was  given  to  her  while  sole  or  married.  The  concurrence  of 
the  husband  is  in  no  case  necessary.     Sugden^  148,  155. 

2.  What  is  the  rule  as  to  the  right  of  donee  to  delegate  a  power  1 

It  is  a  general  rule  that  powers  cannot  be  delegated,  wherever  a 
power  is  given,  whether  over  real  or  personal  estate,  and  whether  the  ex* 
ecution  of  it  will  confer  the  leffal  or  only  equitable  right  on  the  appointeei 
if  the  power  repose  a  personal  trust  and  confidence  in  the  donee  of  it,  to 
exercise  his  own  judgment  and  discretion,  he  cannot  refer  the  power  to 
execution  of  another,  for  delegatus  non  potest  delegare.  Thereforoi 
where  a  power  of  sale  is  given  to  trustees  or  executors,  they  cannot 
sell  by  attorney.  So,  where  a  father  had  a  power  of  appointment  to 
his  children  over  a  real  estate,  and  he  delegated  the  power  to  his  wife^ 
Lord  Hardwick  said  that  this  must  be  considered  as  a  power  of  attorneyi 
which  could  be  executed  only  by  the  husband,  to  whom  it  was  solely  con* 
fined,  and  was  not  in  its  nature  transmissible  or  delegatory  to  a  third  per- 
son. Again,  where  personal  estate  was  given  to  such  charitable  use  as 
A.  should  appoint  ^  and  he  directed  the  money  to  be  applied  as  B*  should 
appoint.  Lord  Hardwick  held  the  delegation  void.  So,  where  a  testator 
gave  his  wife  a  power  to  appoint  personality  amongst  their  children,  and 
she  delegated  this  power,  by  her  will,  to  others,  Sir  Thomas  Clarke  de- 
termined that  the  delegation  was  void ;  and  the  point  has  been  so  decided 
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Sf  Rbsslyn.  On  the  same  ground,  a  person  wliose  consent  is  made  reqni* 
te  to  the  due  execution  of  a  power,  cannot  authorize  another  as  his  at* 
tomey  to  consent  to  any  execution  of  it. — Combers  casej  9  i?ep.,  75.  6. 
Ingham  V.  Ingham^  2  AtL^  88.  Hamilton  v.  Royst^  2  Scko.  Sf  Ltf.^  330. 
Jlttomey  General  ▼«  Berryman^  2  Fiu.,  643.  Dayley  v.  Attorney  General^ 
4  Vin.  Mr%^  485,  pL  16.  Alexander  v.  Alexander^  2  Fn.,  640.  Bristol 
V.  FFar</e,  2  Fm,  336.  Hawkins  v.  JTeinp,  3  £(»f,  410.  Attorney  Gen. 
T.  Sco«,  1  Fw.,  413.  Berger  ^  Icard^  Ex.  of  Icard  v.  Duffee^  4  Johne^ 
Ch.  Rep,^  368.     Pearson  v.  Jameson^  1  McLean^ s  Rep.^  199. 

Here  we  must  be  careful  to  distinguish  cases  where  the  power  is 
originally  authorized  to  be  executed  by  the  donee  of  the  power  and  Ats- 
assigns  ;  for  in  those  cases  where  the  power  is  annexed  to  an  interest  in 
the  donee,  it  will  pass  with  it  to  any  person  who  comes  to  the  estate  under 
him,  although  there  are  twenty  mesne  assignments ;  and  whether  the 
claimant  is  an  assignee  in  fact,  or  an  assignee  in  .aw,  as  an  heir  or  ex* 
ecutor.— ^oto  v.  Whitfield^  1  Fen.,  338,  339.  1  Frem.,  476.  2  /*.,  110. 
2  Show.^  57. 

Where  the  power  is  tantamount  to  an  ownership,  and  does  not  in- 
volve any  confidence  or  personal  judgment,  it  may  be  executed  by  at* 
tomey  in  the  same  manner  as  a  fee-simple  may  be  conveyed  by  an  attor- 
ney. 
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It  is  the  plain  and  settled  rule,  that  the  conditions  annexed  to  the  ex-^ 
ercise  of  the  power  must  be  strictly  complied  with,  however  unessential 
they  might  have  been,  if  no  such  precise  direction  had  been  given.  They 
are  incapable  of  admitting  any  equivalent  or  substitution ;  for  the  person 
who  creates  the  power  has  the  undoubted  right  to  create  what  checLs 
he  pksases  to  impose,  to  guard  against  a  tendency  to  abuse. 

The  courts  have  been  uniformly  and  severely  exact  on  this  point.    If 
A  deed  be  expressly  required,  the  power  cannot  be  executed  by  a  will,  and 
if  the  power  is  to  be  executed  by  will,  it  cannot  be  executed  by  any  act  ta 
take  effect  in  the  lifetime  of  the  donee  of  the  power. — Hawkins  v.  Kemp.^  Z- 
Em's  Rep.,  410.     Doe  v.  Peach,  2  Maule  4-  Selw.,  576.     fTright  v.  Wake^ 
Jbrd^  17  Fej.,  454.     4  Taunt.  Rep.,  212,  S.  C.     Sugden  on  Powers,  205, 
206,  220,  229,  230,  252,  262.     1  Brod.  4-  Bing.^  "97.    2  lb.,  473.     Wood- 
ward V.  Halsey,  J\l.  S.  cited  in  Sugden  on  Powers,  208.     Earl  of  Darling-^ 
eon  V.  Poulteny,  Cowp.  Rep.,  260.      Whaley  v.  Drummond,  M.  S.  cited  in 
Sugden,  109.     lb.,  209,  220.     Pickett  v.  Pickett,  3  Ihv.,  6.      Geter  v. 
The  Commissioners  of  the  Jhbacco  Inspection,  1  Bay.  Rep.,  354.      Chanei 
V.  Villeponteaux,  3  McCord's  Rep.,  29.     Wood  v.  Sparks,  1  Dev.  *  Ba^^' 
389.     Cloud  V.  Martin,  1  Dev.  4*  Batt.,  397.      Ferebee  v.  Proctor,  2  Dev. 
♦  Batt.,  439.     Ex  parte  Rogers,  7  Cowen,  526.     Sinclair  v.  Jackson,  8 
Cowen,  526.     Jackson  v.  Schauber,  7  Cowen,  189.     Wilson  v.  Troupe^  % 
Cow.,  195.      2  Fonblanque  Equity,  ch.  6.  sec.  8.    Jeremy  on  Eq.  Jurisd,^ 
jf  376.    Holmes  v.  CogbUl,  7  Ves.,  506.  12  Ves.,  212.    2  Chance  on  Pow* 
irs,  ch.  23,  sec.  3,  art.  3005,  3011.      Bainbridge  v.  Smith,  8  Sim.  Rep.^ 
B5.     Ellis  V.  Jfimmo,  Lloyd  4*  Gould's  Rep.,  348.    Rutland  v.  WytAe^  5^ 
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Mmm  4r  Wdbiy^  690.  Paul  ▼.  Hewettson,  2  ,Mj^ne  ^  Keen,  4M. 
^  Waring  ▼.  Coventry^  1  Mylnt  ^  Keen^  24^9.  Dtifu  of  Sedford  Y.The 
*  Jdarquia  of  Jlbercorn^  1  Mylne  Sf  Craig^  312.  Skealtf  v.  Shearley^  3  Mylne 
4r  Craig,  112.  Sateman  et  al.  v.  Davits  ei  at,j2  Maddy  98.  ^oioe9  y. 
£(U< .  London  Water  Worksy  2  ^/arfd.,  375.  tfeirs  of  Pratt  v.  Heirs  of 
McCtdlaghj  1  McLean^s  Rep,^  82.  Pierson  v.  Jamesony  1  McLean^s  R^*^ 
199. 

In  the  exercise  of  public  as  well  as  private  authority  whether  it  l^ 
jaioisterial  or  judicial,  all  the  persons  by  whom  it  is  committed  muit 
confer  and  act  together,  unless  there  be  a  provision  that  a  less  number 
may  proceed.  Where  the  authority  is  public,  and  the  number  be  such 
as  to  admit  of  a  majority,  such  majority  will  bind  the  minority  after  all 
have  duly  met  and  conferred. — Downing  v.  Rugar^  21  Wendell,  178. 

Where  the  authority  is  conferred  upon  two,  nothing  can  be  done 
without  the  consent  of  both ;  yet  where  the  authority  is  puLlic,  to  prevent 
a  failure  of  justice  or  injury  to  the  public,  one  may  act  without  the  other; 
as  if  one  be  dead,  or  interested,  or  absent.  Upon  this  principle,  one  of 
two  overseers  of  the  poor  is  authorized  to  institute  and  carry  on  proceed 
AB^s  for  the  seizure  of  the  property  of  one  who  has  absconded,  leaving  his 
wife  or  child  chargeable  to  the  town.  At  all  events,  where  only  one  over- 
seer acts,  the  consent  of  the  other  will  be  presumed  upon  the  presumption 
in  favor  of  the  performance  of  official  duty,  that  he  had  been  conferred 
with  and  consulted  as  to  the  proceedings  to  be  had. — Downing  v.  Rttgar^ 
21  Wendell,  178.  Conklin  v.  Egerton's  AdrtCr,,  21  Wend.,  430.  Crocker 
V.  Crane,  21  Wend.,  211.     2  JVew  York  Dig.,  762. 

A  testator  gave  the  residue  of  his  personal  estate  to  his  wife,  for  her 
sole  use  and  disposal,  trusting  that  she  would  thereout  provide  for  his 
family,  and  particularly  for  his  only  son ;  and  at  her  decease  give  and  be- 
queath the  same  to  her  children  by  him,  as  she  should  appoint.  Held  that 
the  wife  could  appoint  only  by  will,  and  that  children  living  at  her  ddath 
were  alone  entitled  to  a  share  in  the  unappointed  poirtion  of  the  fund«— 
Welsh  V.  Hallinger,  2  Russ.  *  Mylne,  78. 

A  deed  of  settlement  made  before  marriage,  and  conveying  real  and 
personal  estate  to  a  trustee  for  the  separate  use  of  the  intended  wife^  pro- 
vided that,  after  the  marriage,  she  shall  have  power,  by  written  instrumeql 
under  her  hand  and  seal,  attested  by  three  or  more  witnesses  in  the  nature 
of  an  appointment  of  a  will  and  testament,  to  dispose  of  the  property  a)i 
freely  as  if  she  were  a  feme  sole.  Held,  this  power,  j^  power  to  disposfS 
by  will  only,  and  not  by  deed. — Williamson  v.  Beck&api^  8  Leigh,  20. 

Wh6n  there  are  several  modes  of  exeoutinfi^  a  power,  and  no  directions 
are  given,  the  donee  may  select  his  mode  ;  and  the  courts  seldom  requii^e 
any  formalities  in  the  execution  of  the  power^  beyond  t^ose  required  hf 
the  strict  letter  of  the  power.  It  may,  in  such  case,  ifi  executed  by  a 
will,  witkoat  tlie  solemnities  required  by  the  statute  of  frauds. — Sugden  om^ 
Powers,  201. 

A  feme  covert  who  holds  separate  property  in  real  estate  by  deed  or 
will,  which  enqpowors  her  to  dispose  in  a  designated  mpde,  cannot  maken 
dtspositum  in  any  other,  though  other  modes  are  not  negatived  by  the  de^ 
or  wilh^^Williamson  v.  Beckham,  8  Leigh,  20. 
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A  power  not  under  seal  does  not  authorize  the  execution  of  a  deed* 
^^Heirs  of  PraU  ▼.  Hein  of  McCullahy  1  McLean^s  Rep.^  82. 

It  is  the  general  rule  that  a  power  cannot  he  exercised  hefore  the 
time  in  which  it  was  the  intention  of  the  grantor  of  the  power  that  it  should 
be  exercised.— Co.  Lt^/.,  113.  Cox  v.  Day,  13  Easfs  Rep.^  118.  4  KenJf^ 
Co0i.,  333. 

A  power  by  will  to  executors  to  sell  lands  at  a  particular  time,  cannot 
be  executed  before  that  time  arrives;  a  sale  before  it  arrives  is  void.-* 
Loomis  V.  McClentock^  10  Watisy  274>.  A  power  to  sell  land  cannot  be 
established  by  parol. — Lewis  v.  Bradford^  10  Waits,  67. 

A  power  by  marriage  settlement  to  husband  and  wife,  as  appointed  by 
deed  or  will,  or  in  default  thereof  to  the  survivor — after  death  of  the  wife  the 
husband  levied  a  fine  on  the  premises.  Held,  that  the  power  was  thereby 
lextingoished. — Seckley  v.  Guest,  1  Russell  ^  Mylne,  446.  Lee  et  al.  v» 
The  Bank  of  the  United  States,  9  Leigh,  200. 

A  power  was  reserved,  in  articles  before  marriage,  to  husband  $nd 
wife  to  alter  the  provisions  and  terms  of  the  articles,  in  such  manner  as  to 
them  should  seem  fit,  previous  tp  the  exeqution  of  the  settlement.  Held, 
not  to  authorize  the  insertion  in  the  settlement  tof  a  power  enabling  the 
husband  to  jointure  a  future  wife,  or  to  charge  portions  for  younger  chil- 
dren of  a  future  marriage.— 'DtfA:€  of  Bedford  v.  The  Marquis  of  Abereorti^ 
1  Mylne  Sf  Craig,  312. 

Another  rule  is,  that  powers  of  revocation  and  appointment  need  not 
be  executed  to  the  full  extent  of  them  at  once  $  they  may  be  exercised  at 
dilferent  times,  over  dififerent  parts  of  the  estate,  or  over  the  whole  estate, 
if  not  to  the  whole  extent  of  the  power.  Nor  does  an  appointment  by  way 
of  mortgage  exhaust  a  power  of  revocation,  for  it  is  only  a  revocation  pro 
tanio. — D^es^  Case,  1  Co.,  273.  Snape  v.  Turton,  Cro.  C,  472.  Bovey 
V.  Smith,  1  Vern.  Rep^  84.    Perkins  v.  Walker,  1  Vem»  Rep.,  97. 

4.  What  is  the  rule  for  constructing  the  instrument  for  execution,  where 
the  party  has  a  power,  and  also  an  interest  % 

The  general  rule  of  construction,  both  as  to  deeds  and  wills  is,  that 
if  there  be  an  interest  and  a  power  existing  together  in  the  same  person, 
over  the  same  subject,  and  an  act  be  done  without  a  particular  reference  to 
the  power,  it  will  be  applied  to  the  interest  and  not  to  the  power.  If  there 
be  any  legal  interest  on  which  the  deed  can  attach,  it  will  not  execute  a 
power.— §tr  Edtomrd  Clere's  Case,  6  Co.,  17,  b.  Holt,  Ch.  J.,  Parker  r. 
Kelt,  12  Mod*  Rep,,  469.  Hohart,  Ch.  Jr.,  in  the  Commendam  Cate^ 
Hob:,  159,  160.  Andrews  v.  Emmeit,  2  Bro.,  297.  Standen  v.  Standen,  2 
Ves,  Jr.,  589.  Langham  v.  Jfanny^  3  lb.,  467.  Jfannock  ▼.  Horton,  1  lb*. 
391.    4  Ken^s  Com.,  334. 

It  seems  clear  that  if  the  disposition  were  required  to  be  with  the  con* 
sent  of  another,  this  circumstance  would  show  that  a  power,  and  not  an 
interest,  was  meant  to  be  vested  in  the  party  $  or  that,  if  an  interest  passed, 
it  was  in  equity  coupled  with  a  mere  power. — Sympson  v.  Homsby,  i 
Vern.  Rep.,  723.  Bonds,  conditions,  trusts  or  directions,  to  pay  or  raise 
money  as  another  ^ihall  appoint  by  deed,  will,  &c.,  create  powers  only,—- 
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Pf«M  V.  M^  'Bob.y  9  Moo^  855.  GW6.,  191.  Suekland  ▼.  Barton, 
2  tf.  JS/.,  136.  Elton  ▼.  Shq^herd,  1  Bro.  CA.  Cmcx.  ^Toi jt  ▼•  Swmey^  1 
A'k.  4*  Sm.,  487. 

In  construing  the  tnstniment,  in  cases  where  the  party  has  a  power^ 
and  also  an  interest,  the  intention  is  the  great  object  of  inquiry ;  and  the 
insiniment  is  construed  to  be  either  an  appointment  or  a  release ;  that  is, 
€ither  as  an  appointment  of  a  use  in  execution  of  a  power,  or  a  conveyance 
of  the  interest,  as  will  best  effect  the  predominant  intention  of  the  party. 
It  may,  indeed,  operate  as  an  appointment,  and  also  as  a  conveyance,  if  it 
De  so  intended,  though  the  usual  practice  is  to  keep  these  two  purposes 
dearly  distinct.—- Cmp  ▼.  Chamberlain^  4  Fm.,  631.  Roach  v.  Wadham,  6 
Easfs  Rep.^  289.     Sugden  on  Powers^  301.    4  Ktnt^s  Com.^  336. ; 

The  power  may  be  executed  without  reciting  it,  or  even  referring  to 
it,  provided  the  act  shows  that  the  donee  had  in  view  the  subject  of  the 
power. — Ex  parte  Castoell^  1  ^tk,  Rep.^  559.  JWter  York  Revised  Stattaes^ 
vol.  2jp.  134,  HC.  4.  To  the  same  point,  Hunloke  v.  Gt//,  1  Ru8$.  4*  Mylne^ 
515.  Lynne  v.  ^shton^  1  Russ.  if  Mylne^  188.  Ponton  y,  Dunne.  1  Rusb. 
4*  Mylnt^  402.  West  v.  Bemey^  1  Rms,  4*  Mylne^  431.  Walker  v. 
McKie^  4  Russell^  76.     Grant  v.  Lyman^  4  Russ.^  292. 

5.  What  is  necessary  to  a  valid  execution  of  a  power  given  to  two  of 
more  persons  1 

Where  a  power  is  given  to  two  or  more  persons  by  their  proper  nameSi 

and  they  are  not  executors,  or  where  it  is  given  to  them  nominatim  aa 

executors,  and  the  word  executox  is  used  as  a  mere  deacriptio  personarum^ 

the  power  does  not  survive  without  express  words^;  but  where  it  is  gives 

to  several  persons  by  their  names  of  trusts ;  as  to  my  executors  or  trustea^ 

or  to  several  persons  generally,  as,  to  my  sons^  it  will  survive  so  long  as 
the  pi      '        ^  r^     T.      -.^   .       •% 

Power 

BaU.^  389.  [1835.]  Commissioners  of  Mleghany  Co.  v.  Lecky^  6  Serg.  4r 
Rawle^  Penn,  Rep.^  166.  Baltimore  Turnpike^  5  Binn.  Penn.  Rep.^  481. 
Williams  v.  Payton^s  Lessee^  4  Wheat.  U.  S.  Rep.,  77.  Ybtiag^f  lAssee  ▼. 
Martiuy  2  Yeates  Penn.  Rep.y  312.  Wistar^s  Lessee  v.  Uasiereer,  2  lb..  104* 
Grce;i  v.  Miller^  6  Johns.  JV*.  Y.  Rep,^  39.  Franklin  v.  Oi^ood^  14  JoAaa. 
•V.  Y.  Rep.y  560.  Geler  v.  The  Commissioners  of  the  Tobacco  Inspection^  1 
Bay.  Rep.f  354.    Chanet  v.  VUleponteaux^  3  McCord's  Rep.^  29. 

When  powers  are  granted  to  several  persons  to  transact  private  busi* 
ness,  the  rule  is,  that  all  must  join  in  the  election  of  the  power.  But  this 
rule  is  never  applied  to  public  business  of  a  judicial  nature,  nor  to  pub- 
lic business  of  a  deliberative  nature,  though  not  strictly  judicial,  nor  to 
cases  where  powers  are  given  to  corporate  bodies. — 2*he  Commissioners 
of  Alleghany  Co.  v;  Lecky^  6  Serg.  4r  Rawle^  Penn.  Rep.y  166.  Williams 
▼.  Pqyion^s  Lessee^  4  Wheaton^s  United  Stales  Rep.j  77. 

Where  a  power  is  given,  by  act  of  Assembly,  to  five  commissioners 
jointly,  to  perform  certain  powers,  the  act  of  four  of  them  is  not  valid  i 
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they  must  all  join*— Gefcr  ▼.  Tie  €omwissiim9r8  qfih$^  Totlicfi*  IfUfMun 
^  Bay.  Rej^  354. 

A  power  to  an  executor  to  Bell  and  dispose  of  real  estate  gvaoted  hj  i 
willy  and  to  divide  the  proceeds  among  devisees  to  whom  the  estate  wat 
given  by  a  previous  clause  of  the  same  will,  cannot,  after  the  death  of  ti» 
executor,  be  executed  by  an  adrainistsatot  cttm/iei^afii£siloarMte»i,]iotwitke 
standing  the  provisions  of  the  revised  statutes,  that  in  all  cases  where  lel^ 
ters  of  administration,  with  the  will  annexed,  shall  be  g&nted,  the  will  ot 
the  deceased  shall  be  observed  and  peifocmed,  and  tbe  «dministmtoBs  of 
such  will  shall  have  the  rights  and 'powers,  and  be  subject  ta  the  saaM 
duties  as  if  they  had  he&a,  named  executors  in  such  wilL — ConUin  r. 
Egerion's  J[dtnfr.y  21  FFend.,  430. 

If  the  executors  having  the  power  to  seU,  are  vested  with  any  interest, 

legal  or  equitable,  in  the  estate,  or  are  char|;^ed  with  a  trust  relative  ta  the 

estate,  and  depending  on  the  power  to  sell,  m  these  cases  also  tbe  power 

survives.    If  the  will  directs  the  estate  to  be  sold  without  maldag  a  donee 

of  the  power,  it  naturally,  and  by  impKcation,  devolves  upon  the  exec«r 

tors,  provided  they  are  charged  with  the  distribution  of  the  fund. — Co. 

LiiL^  112,  b.    HarU  v.  Greenbank^  3  ^tk.  R^.^  7U.    Eyrt  v.  CounUu 

of  Shaftsburrfy  2  P.  iVm.^   102.     Garfoot  v.   Garfooi^   1  CA.   Cases^  35. 

Mamts^  Case^  Sir  William  Jones^  362.     Cro,  C,  382.     Osgood  v.  Frank' 

On,  2  Jokm.  Ch.  Rep.,  20,  21.    Muldrow  v.  Fox,  2  DanaU  Ken.  Rep^  79. 

Blaich  V.  Wilder,  1  ^ik.  Rep.,  420.     Davoue  v.  Fanning,  2  Johns.  Ch. 

Rep.,  254.     1  Yates*  Rep.,  422.     3  Yates*  Rep.,  163.    Sugden  on  Powers, 

,1M,  165.    Drayton  v.  Drayton,  2  Dessau.  Rep ,  250.     The  J^ew  York  Re- 

mnstd  Statutes,  vol.  1,  o.  734,  sec.  101. 

Where  an  aet  or  incorporation  of  a'rail-road  company  appoints  a  eer- 

ftain  number  of  commissioners  to  open  books  to  receive  subscriptions  to  the 

ei^ital  stock  of  the  corporation,  and  to  distribute  the  stock  among  the 

several  subscribers  in  such  manner  as  they  shall  deem  most  conducive  to 

the  interests  of  the  corporation,  making  no  provisions  that  a  majority  shall 

constitute  a  quorum  for  the  discharge  of  the  duties  entrusted  to  them,  all 

mast  be  present  to  hear  and  consult  when  they  come  to  distribute  the  stock, 

-eltfaougk  a  majority  are  competent  to  decide.    In  the  distribution  of  the 

stock  they  act  judicially,  not  so  as  to  receiving  subscriptions,  in  respect  to 

^   which  they  act  only  mmisterially,  and  it  is  not  necessary,  for  that  pur 

tose,  that  even  a  majority  should  be  present. — Crocker  v.  Crane,  21  Wen 

ddl,1in. 

6.  What  is  the  general  rule  as  to  excessive  execution  of  powers  t 

That.no  appointment  is  void  for  excess  except  so  farr  as  the  appoint- 
ment is  excessive.  It  is  understood  that  the  execution  of  a  pow^ 
may  be  good  in  part,  and  bad  in  pa^,  and  that  the  excess  only,  in  the  ex- 
ecution of  the  power,  will  be  void.  The  residue  will  be  good  when  there 
is  a  complete  execution  of  the  power,  and  only  a  distinct  and  independent 
limitation  unauthorized ly  added,  and  the  boundaries  between  the  sontid 
part  and  the  excess  are  clearly  distinguishable  $  as  in  the  case  of  a  power 
^to  lease  for  tweoty-one  years,  and  the  lease  be  made  for  twenty-six  yeare* 


— Taets  ▼.  MairahaM^  PUzg^  156*  Sir  Thomas  Ctark  in  Mexander  ▼• 
MexandtTy  2  Ve».,  640.  Adtans  v.  Mam$^  Coufp.  Rep,^  641.  Common^ 
T.  Marshall^  7  J^f^o.  P.  C,  111.  Chancdlor  Walworth  in  Hawley  4r  Xtiijf 
T.  Jiune«  e^  a/.,  J«/y,  1835. 

7.  Under  whom  does  the  appointee  under  a  power  take  ? 

The  party  who  takes  under  the  execution  of  the  power,  takes  under 
the  authority,  and  under  the  grantor  of  the  power,  whether  it  applies  ta 
real  or  personal  property,  in. like  manner  as  if  the  power  and  the  instru- 
ment executing  the  power,  bad  heen  incorporated  m  one  instrument. — 
Litt.y  «fc.  169.  Co.  Liii.,  1 13,  a.  Cook  v.  DuckmjMdy  3  Jhk.  Rep.^  562, 
567.  Marlborough  v.  Godolphin^  2  Ves.^  78.  Middhton  v.  Crafts,  2  JSik. 
Jtm.,  661.  Bradish  v.  Gibbs^  3  Johns.  Ch.  Rsp.,  550.  DoolitUe  v.  Lsiois^ 
1  lb.,  45. 

An  estate  created  hy  the  execution  of  a  power  takes  effect  in  the 
same  manner  as  if  it  had  heen  created  hy  the  deed  which  raised  the  power. 

The  principle  that  the  appointee  takes  under  the  original  deed,  was 
carried  to  the  utmost  extent  in  Roach  v.  Wadham^  0  Bas^s  Rep,^  289,  a 
ease  which  strikingly  illustrates  the  whole  of  this  doctrine,  and  the  stngu* 
hrly  subtle  and  artificial  mechanism  of  the  English  settlement  low.  An 
estate  was  conreyed  to  a  trustee  in  fee  to  such  uses  as  A.  should  by  deed 
appoint,  and  in  default  of  appointment  to  A.  in  fee.  There  was  a  fee« 
(a^  rent  reserved  in  the  conreyance  to  the  trustee,  and  A.  covenanted 
to  pay  it.  It  was  held  that  A.  took  a  vested  fee,  liable  to  be  divested  by 
the  execution  of  his  power  of  appointment.  He  sold  and  conveyed  th»' 
estate  by  lease  and  release,  and  also,  in  the  same  conveyance,  directed 
and  appointed  the  estate  and  use  to  the  purchase,  it  was  further  held^* 
that  under  this  conveyance  with  a  doable  aspect,  the  purchaser  took  tfao 
estate  by  the  appointment  of  A.,  and  not  by  the  conveyance  from  A.,  and, 
consecjuently,  the  purchaser  was  not  subject  to  the  covenant  for  the  pay*^ 
ment  of  rent,  though  it  run  with  the  land  $  for  he  took  as  if  the  original 
conveyance  had  been  made  to  himself,  instead  of  beinff  made  to  the  trus^ 
tee  to  uses. — Serafion  v.  Qtmcsy,  2  Ves.^  413.  4  Ktnts  Com.,  338.  Rm* 
land  y.  Wytht,  5  Mteson  dp  Wdsby^  690.  Waring  v.  Cowntry,  I  Myhu  4* 
JPeene,  249.     Sksalts  v.  Shearly,  3  Mylnt  4*  Craig^  1 12. 

A  tenant  for  life  of  trust-moneys,  with  a  power  of  arp^inting  and 
raising,  inr  his  life^time,  a  part  of  funds  for  his  children,  assigned  the  inte* 
rest  and  dividends  of  the  whole  fund,  and  a  security  for  an  annuity 
granted  by  him :  he  afterwards,  in  the  exercise  of  the  power,  appointed 
a  part  of  the  fund  to  be  raised  for  the  advancement  of  one  of  his  children. 
Held,  that  by  the  assignment  of  the  dividends  he  had  precluded  himself 
from  exercising  the  power  for  advancement,  as  it  woula  tend  to  diminish 
the  security  for  the  annuity,  notwithstanding  the  dividends  were  of  much 

?reater  amount  than  the  annuity — ^Abef  v.  Lord  Htnly,  1  McCleland  ^ 
oung,dO% 

8.  What  is  the  rule  in  equity  as  to  the  rights  of  creditors  in  property, 
airer  which  a  party  has  a  general  power  of  appointment  % 
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A  eoart  of  chancery  holdsi  that  where  a  pereon  has  a.g9tural  power 
of  appointment  over  property,  and  he  actually  exercises  his  power,  whe- 
ther by  deed  or  will,  the  property  appointed  shall  form  part  of  his  astn$^ 
and  be  subject  to  the  claims  of  creditors,  in  preference  to  the  claims  of 
the  appointee.  The  party  must  have  executed  the  power,  or  done  some 
act  indicating  an  intention  to  execute  it ;  for  it  is  perfectly  well  settled 
in  the  English  law,  that  though  equity  will,  in  certam  cases,  aid  a  defec- 
tive execution  of  a  power,  it  will  not  supply  the  total  want  of  any  execu- 
tion of  it. — Laasellei  v.  Camwtdlis^  2  Vern.  Rep.^  465.  Prec.  in  CA.,  232| 
S.  C.     1  Fonbl.  Eq.,  b.  1,  ch.  1,  sec,  7.    4  Rentes  Com^  339. 

The  distinction  is  a  nice  one,  and  not  very  satisfactory.  Why,  when 
the  party  executes  a  power  in  favor  of  others,  and  not  of  himself,  a  coart 
of  equity  should  defeat  his  intention,  though  within  the  scope  of  the  power, 
and  should  execute  something  beside  that  intention  and  contrary  to  it,  ia 
not  very  intelligible.  If  it  be  said  that  he  ought  to  be  just  before  he  ia 
generous,  that  addresses  itself  merely  to  his  sense  of  morals.  The  power 
enabled  him  to  give,  either  to  himself  or  his  creditors,  or  to  mere  volun- 
tary donees.  Why  should  a  court  of  equity  restrict  this  right  of  election, 
if  bonHfidt  exercised  \  la  not  this  to  create  rights  not  given  by  law,  ra- 
ther than  to  enforce  rights  secured  by  law  1  If  the  power  was  botiA  fide 
created,  why  should  a  court  of  equity  interpose  to  change  its  objects  or 
its  operations  ^ — Sugden  on  Powers^  cL  6,  tec,  3.  1  Story^s  Eq.  Jurispru^ 
denee^  p.  189.     , 

The  reason  for  this  distinction  between  the  non-execution  of  a  power 
and  the  defective  execution  of  it,  has  been  stated  with  great  clearness  and 
precision  by  a  learned  judge.  ^'  The  difference,"  said  he,  *'  ia  betwixt  a 
non-execution  and  a  defective  execution  of  a  power,  which  is  left  to  the 
free  will  and  election  of  the  party  whether  to  execute  or  not;- for  which 
reason  equity  will  not  say  he  shall  execute  it,  or  do  that  for  him  which  he 
does  not  think  fit  to  do  for  himself.*'  Indeed,  a  court  of  equity,  by  actings 
otherwise  in  the  case  of  a  non-execution  of  a  power,  would,  in  effect,  de- 
prive the  party  of  all  discretion  as  to  the  exercise  of  it ;  and  would  thua 
overthrow  the  very  intention  manifested  by  the  parties  in  the  creation  of 
the  power.    On  the  contrary,  when  the  party  undertakes  to  execute  a 

Eower,  but,  by  mistake,  does  it  imperfectly,  equity  will  interpose  to  carry 
is  very  intention  into  effect,  and  that  too,  in  aid  of  those  who  are  pe» 
euliarly  within  its  protective  favor,  that  is,  creditors,  purchasers,  wives 
and  children.  The  Master  of  the  Rolls  in  Tollttt  v.  Tollett^  ti  P.  Will^ 
490.  LoiselUs  v.  CamwalliSj  2  Vem.j  465.  Crossling  v.  Crotsling^  2 
Coos  Rep,j  396.  1  Fonbl.  Eq.^  b»  1,  cA.  4,  sec,  25,  and  notes.  Id.^  ck,  1,  see. 
7,  and  notes*  Sugden  on  Powers^  ch.  6,  sea.  3,  p.  315.  Sir  Wm.  Grani  im 
Holmes  v.  CoghiUy  7  Fef .,  506  ;  and  Lord  Erskine  in  the  same  case  on  Af* 
peal,  (12  Fe».,  212.)  Moody  v.  Reid,  1  Madd.  Rep.,  516.  Jeremy  on  Eg. 
Juris.,  b.  3,  pi.  2,  ck.  3,  p.  366,  370,  371,  372,  375.  Darlington  v.  Polli- 
ng, Gowp.,  265,  267.  Ellis  v.  JVVmsio,  Lloyd  4*  Gould's  Rqt^  348.  1 
Story^s  Com.  on  Equity,  ch.  5,  sec.  170,  p.  182,  183. 

9.  What  will  constitute  such  an  execution  of  a  power  as  to  enable  tiM 
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party  to  relief  in  equity,  on  the  ground  of  defective  execution  or  mii^ 
taket 

It  is  clear,  that  it  is  not  sufficient  that  there  should  be  a  mere  float- 
ing and  indefinite  intention  to  execute  the  power,  without  some  step* 
taken  to  give  it  a  legal  effect.  See  Chance  on  Powers^  ch.  23,  stc.  3,  art, 
3005,  301 1.  Some  steps  must  be  taken,  or  some  acts  done  with  this  sole 
and  definite  intention,  and  be  such  as  are  properly  referable  to  the  power* 
— Ste  Sugden  on  Powers^  ch.  6.  stc,  2. 

All  that  is  necessary,  is,  that  the  intention  to  execute  the  power  should 
clearly  appear  in  writing.  Thus,  if  the  donee  of  a  power  merely  cove- 
nant to  execute  it ;  or  by  his  will,  desire  the  remainder  man  to  create  the 
estate,  or  enter  into  a  contract,  not  under  seal,  to  execute  the  powers ;  or 
by  letters  promise  to  grant  an  estate  which  he  can  execute  only  by  the  in» 
strnmentality  of  the  power ;  in  all  these,  and  the  like  cases,  equity  will 
supply  the  defect. — Sugden  on  Powers^  cA.  6,  sec,  1,  p,  344.  /</.,  36 1— 
370.  And  even  an  answer  to  a  bill  in  eqnity,  stating  that  the  party  does. 
appoint,  and  intends  by  a  writing  in  due  form  to  appoint  the  fund,  will  be 
an  execution  of  the  power  for  this  purpose. — Carter  v.  Carter^  Moaely 
Rep,f  365. 

And  relief  will  be  granted,  not  only  when  the  defect  arises  from  an 
mforroal  instrument,  not  within  the  scope  of  the  power  $  but  also  when 
the  defect  arises  from  the  improper  execution  of  the  appropriate  instru- 
ment. 

The  like  rule  prevails  where  the  instrument  selected  is  not  that  pre* 
teribed  by  the  power  ;  provided  it  is  not  in  its  own  nature  repugnant  t» 
the  true  object  of  the  creation  of  the  power.  Thus,  if  the  power  ought  t» 
be  executed  by  a  deed,  but  it  is  executed  by  a  will,  the  defective  exeei»> 
tion  will  be  tiiied.— Smith  r,  Ashton,  1  Freeman  Rep,,  308,  S.  C.  1  Ch. 
Ca$.^  269.  Sugden  on  Powers,  ch.  6.,  (4  edit.)  p.  862  to  367.  Folletc  v. 
FolUa,  2  P.  Wills.,  489.  2  Chance  on  Powers,  ch.  23,  sec.  1,  p.  507,  508. 
/i.,  513 10  516.  Com.  Dig.  Chan.,  4.  H.  6.  But  if  the  power  ought  to 
be  executed  by  a  will,  and  the  donee  of  the  power  should  execute  a  con- 
veyance of  the  estate  by  a  deed,  it  will  be  invalid  $  because  such  a  con- 
veyance, if  it  avail  to  any  purpose,  must  avail  to  the  immediate  destruo- 
tion  of  the  power,  since  it  could  no  longer  be  revocable  as  a  will  would  be. 
The  intention  of  the  power  in  its  creation,  was  to  reserve  an  entire  con- 
trol over  Jts  execution,  until  the  moment  of  the  death  of  the  donee ;  and 
this  intention  would  be  defeated  by  any  other  instrument  than  a  will. 
— Read  v.  Shergold,  10  Ves.  Rep.,  378,  380.  An  act  done  not  strictly  ac- 
cording to  the  terms  of  the  power,  but  consistent  with  its  intent,  may  be 
upheld  in  equity.  But  an  act  which- violates  the  very  purpose  for  which 
the  pdwer  was  created,  and  the  very  control  over  it,  which  it  means  to  vest 
in  the  donee,  is  repugnant  to  it,  and  cannot  be  deemed,  in  any  just  sense^ 
to  be  an  execution  of  it.^^Bainbridge  v.  Smiith,  8  Sim.  Rep,,  86.  Rutland 
V.  Wyihe,  5  Meeson  and  Welsby,  690.  Paul  v.  Hewelson^  2  Mylne  ir  Keene^ 
249.  Skeales  v.  Shearley,  3  Mylne  Sf  Craig^  112.  Hunloke  v.  Gill,  I 
Russell  4r  Mylne,  515.  Lynn  v.  Jlshum,  1  Russ.  ic  Mylne,  188.  Ponton 
v.  DtfOJie,  1  Rust,^  402,    Weet  v.  Burney^  1  Russ.  4-  M^ne^  431.     Walker 


n.  McKu,  4  Ruu.  lUp^  78.     Grant  v.  Lyman,  4  iitiM.,  291     Lee  et  mt. 

Y.  5onJk  o/  Untied  States,  9  leigA,  200.  Breedon  v.  Breedon,  1  lii«e,  ♦ 
JIfv/ite,  413.  Hopkins  ▼.  .^yo//,  2  iiuw.  4-  Jlfy/ne,  86.  Daniel  ▼.  JTier, 
4  Mann  4-  %/.,  101.  i2t</A  v.  Reymour,  4  -Rtw*.,  263.  Downes  ▼.  7tMp- 
jon,  4  Russ.j  334.  Lorn*  v.  McClintock,  10  WW*,  274.  ieww  ▼.  Brad- 
ford, 10  JToto,  67. 

In  all  these  cases  it  is  to  be  understood,  that  the  intention  and  ob- 
jects of  the  power  are  not  defeated,  or  put  aside ;  but  that  they  are  only 
attempted  by  the  party  to  be  carried  informally  into  effect.  But  where 
there  is  a  defect  of  substance  in  the  execution  of, the  power,  such  as  the 
want  of  co-operation  of  all  the  proper  parties  in  the  act ;  there  equity  will 
iiot  aid  the  defect. — 2  Chance  on  Powers,  ch>  23,  sec.  2,  p.  540  to  543.  Com. 
Dig.  Chan.,  ^H.l. 

A  plaintiff*  ought  never  to  come  into  a  court  of  equity  to  have  an  al- 
leged defect  in  the  execution  of  a  power  supplied,  without  admitting  on 
the  record,  that,  at  law,  the  power  has  not  been  well  executed.  CoctsT' 
HI  V.  Cholmly,  3  Rtiss.  Rep.,  565. 

10.  In  favor  of  whom  will  equity  aid  in  a  defective  execution  ? 

The  aid  of  equity  then  will  be  afforded  to  a  pnnhasec,  whiok  term 
inclades  a  mortgagee,  and  a  lessee,  and  to  a  creditor.  The  like  «id  will 
be  afforded  to  a  wife,  and  to  a  legitimate  child  ;  and,  although,  te  eott* 
stitute  a  valuable  consideration /or  a  settlement  on  a  wife  or  child,  it  maat 
be  made  brfore  marriage  ;  yet  the  marriage  and  blood  are  meritorioas  eon* 
eiderations,  and  claim  the  aid  of  a  court  of  equity  in  supporl  of  a  4efe<^ 
tive  execution  of  a  power  in  their  favor,  although  the  power  was  eaeevt- 
ed  after  the  marriage. 

But  it  has  been  decided  that  a  defective  execution  of  a  power  given 
by  a  wife  cannot  be  aided  in  favor  of  her  husband,  nor  as  the  equity  ex- 
tended to  a  natural  child ;  nor,  as  it  has  at  length  been  determined,  to  a 
f  rand-child^  neither  will  it  extend  to  a  brother  or  sister  even  of  the  whole 
lood,  much  less  of  the  half-blood,  nor  to  a  nephew,  or  eousin,  and,  dybrtio- 
ri,  it  cannot  be  afforded  to  a  mere  volunteer. — FothergiU  v.  Fotke^gill,  2 
freem.,  257.  wfnon., 76.,  224.  3  CAon.  Cm., 68.  Cotop.^Wl.  Barker  y. Hill, 
2  Cha.  Rep.,  113.  Bradl^  v.  Bradley,  2  Varn.,  163.  Taylor  v.  Wheeler, 
2  Vem.,  564.  Jennings  v.  Moore,  lb.,  609.  Reid  v.  Slietrgold,  10  Vts^ 
370.  PoUard  v.  GresnwlU,  1  Ch.  Ca.,  10.  1  Cka.  Rsp^  98..  WHkes 
V.  Holmes,  9  Mod.^  495.  Ithellv.  Beans,  1  Ves.,  215.  Bixby  v.  EUgy  2 
Biro.  C.  C,  325.  2  Dick.,  698.  Cowper,  267.  Lady  Clifford  v.  Ewii  o^ 
Burlington,  2  Vem.,  397.  Coventry  v.  Coventry,  2  F.  Wm^  222.  jSnd 
See  lb.,  105.  Sarthv.  Lady  Blanfrey,  GUb.  Eq.  Rep^  166.  Sneed  w. 
Sneed,  Jimbl.,  64.  Cowper^  264,  265,  267.  Hervey  v.  Htrvsy,  1  Atk.^ 
561.  Churchman  y.  Htrvey,  JlmbU,  335.  Watty.  Watt, 3  Ves.  Jun^ 
2AA.  Modie  v.  Rsid,  I  Madd.,bl^.  Sargtson  v.  &ealey,  2  wf^ik.,4ia. 
Fursaker  v.  Robinson,  Free.  Cha,,  475.  Tudor  v.  JSnson,  2  Ves.^  582. 
KeHle  v.  Toumssnd,  1  Salk.,  187.  Watts  v.  BullaSj  I  P.  Wm.,  60.  Frm. 
ston  V.  Rant,  lb.,  61,  n,  3  Bra.  C.  C,  23L  Chapman  v.  Gibson,  2  Bra. 
C.  C^  229.     am  V.  Dovmion,  5  Fes.,  567.     Perry  v.  WUteiead^  6  F«f^ 


644.  1  Walk,  C&fnfk^  1S6,  136.  fifoMhrnV^T.  GmMn^  1  r«r.,SS8. 
Gmng  V.  JVWA,  3  wf^A,  189,  which  overrules  Watts  t.  BiUlaSj  ubi.  sup. 
Strode  V.  Russell^  3  Tern.,  621.  Marston  v.  GoiiNin,  3  fro.  C.  C,  170. 
Pi^oa  Y.  Penrtcfy  Com.,  250.  SmiVA  y,  Jlshion^  2  Freem.,  309.  3  CAo. 
Cos.,  1 13, 126.  Goodwin  r.  JTi/^Ao,  wf  m6/.,  684.  £qsr-»  ^'^^  ^^  ^'^Q^* 
/o/.  495. 

11.  In  what  case  will  a  defectiye  execution  be  made  good  with,  refer- 
ence to  the  instrument  by  which  the  power  is  granted  1 

To  enable  equity  to  relieve,  there  must,  as  in  th^  ease  of  a  regular 
eiecotion,  be  a  soffieient  reference  to  the  fund  to  show  the  party's  inten* 
tion  to  execute  the  power,  or  the  party  must  be  in  possession  of  no  other 
fattd  apon  which  the  c<jvenant  can  operate.— JbTmiwon  v.  Andrew,  1  Fes., 
61.  Jackson  ▼.  Jackson^  4  Bro.  C.  C.,'462.  Hele  r.  Hele^  or  Elliott  v. 
fle/«,  2  Cha.  €a.,  28,  29,  87.  1  Vem.^  406.  M'annock  r.  Morton,  7  Ves.^ 
391.  Craftv.Slee^^  Ves,,60.  Bradley  ▼.  Wescott,  13  Ves.,  445.  1 
dflfc.,  560.  2  Bro.  G.  C,  303.  3  Ves.j  301.  Lawson  ▼.  Lawson,  3  Bro. 
C.  C^  272.  McLeroth  v.  Bacon,  5  Ves.,  159.  Dillon  ▼.  Dillon,  1  Ball  4- 
fieorf.,  77.  Dt7/o»  v.  (?ran,  2  i9cAo.  4*  Lef.,  446.  ^ea//y  4r  Thomas,  15 
Ftt.,  596.  Bu/pm  t.  Clarl^  17  F^s.^  365.  O'Hora  v.  Browne,  2  8«//  4* 
BeatLy  41. 

12.  What  is  the  rule  in  equity  as  to  gianting  relief  agamst  a  power  % 

The  rule  is  that  the  settlement  by  which  a  power  of  revocation,  or  a 
power  tantamount  to  it,  is  reserved  to  the  grantor,  is  void  agrainst  a  subse- 
quent purchaser,  and  no  artifice  of  the  parties  can  protect  the  settlement. 
Therefore,  although  the  power  be  conditional  that  the  settler  shall  onlj 
revoke  on  payment  of  a  trifling  sum  to  a  third  person,  or  with  the  consent 
of  anv  third  person,  who  is  merely  appointed  by  the  grantor,  in  these  and 
the  live  cases  the  condition  will  be  deemed  colorable,  and  the  settlement 
will  be  void  against  a  subsequent  purchaser. — Jenkins  v.  Keymis,  1  Lev., 
150. '  Cross  V.  Faustenditch,  Cro.  Jac,,  180.  Tarback  v.  Martnty,  2  Vem., 
510 ;  See  Lane,  22.  Griffin  v.  Stanhope,  Cro.  Jac.,  554.  Lavender  v. 
Black^one,  3  Leo.,  526.  Doe  v.  Martin,  4  Term.  Rep.,  39.  Le^h  v.  Win^ 
tsf,  1  Id.,  Ml.  1  Id.,  94.  SReb.,  751.  Hungerforde  v.  Earle,  1  Frem., 
120.    Pow.  on  Powers,  330.    Rob.  on  Vol.  Conv.j  637. 

If  a  nian  having  a  power  at  a  future  day  to  revoke  a  settlement  made 
by  himj  sell  the  estate  before  the  day  arrive,  the  settlement  will  be  void 
against  the  purchaser,  at  the  time  when  the  vendor,  according  to  the 
terms  of  the  power,  might  have  revoked  the  settlement.— 'Jlfod.,  618.  3 
Rep.,«l.    Bridf^.,^. 

And  a  settlement  made  with  power  of  revocation  will  be  void  against 
a  subsequent  purchaser,  although  the  grantor  release  or  extinguish  the 
|K>w.er  prefiottsly  to  tfae  sale  ;  otherwise  the  vendor  might  secretly  release 
or  destroy  the  power,  and  then  show  to  the  |iurchaser  the  conveyance 
COTKCaimng  the  power  of  revoeation,  and  eo  mduoe  him  to  luiy  the  land.*-*' 
BuUoek  V.  TAom,  Mo^  615.  Atherhy^o  Lawh  of  Marriage  Settlements^  p. 
fi&5  to  259. 
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In  Upton  Sf  Bas8ett*s  cast^  it  was  resolved  that  no  pnrchaaer  should 
avoid  a  precedent  conveyance  made  by  fraud  and  coving  but  he  who  is  a 
purchaser  for  money  or  other  valuable  consideration. — Upton  v.  Bas9ett^ 
3  Rep.,  83,  a.     Cro.  Eliz,,  444. 

And  to  take  advantage  of  this  statute  the  purchaser  must  have  pur* 
chased  bond  fide  without  deceit  or  cunning,  and  for  a  valuable  and  not  in> 
adequate  consideration. — Upton  v.  Bassett,  Cro.  Eliz.,  444.  J^eedham  v. 
Beaumont,  3  Rep.,  83,  b.  2  And.,  233.  Doe  v.  Routledge,  Covp.,  705. 
Bullock  V.  Sadlier,  Ambler,  764.  Doe  v.  James,  16  East,  212.  Cross  r. 
Faustenditch,  Cro,  Jac.,  180.  Hinde  v.  Collins,  Cro.  Jac,  181.  Good^ 
right  V.  Moses,  2  Blac.,  1019.     Chapman  ▼.  Emery,  279. 

So  a  settlement  made  on  a  wife  and  children  7»rtor  to  marriage  is  a 
eonveyance  for  valuable  consideration,  by  reason  oi  the  marriage  itself ; 
and  the  marriage  consideration  runs  through  the  whole  settlement, 
ao  far  as  it  relates  to  the  husband,  and  wife,  and  issue. — Colville  v.  Par* 
ker,  Croke  Jacobus,  158.  Douglass  v.  Ward,  1  Chancery  Cases,  99. 
Browne  v.  Jones,  1  .dlk.y  188.  J^aime  v.  Prowse,  6  Ves.,  752.  Siigdcm 
wi  VenJ.,  bth  edit.,  p.  5.i7.  GriMn  v.  Stanhope,  Cro,  Jac.,  454.  Sir  /^oZpA 
Bovie^s  case,  1  Fen/r.^  193.  Sttleman  v.  Jlshdovm,  2  .^^ib.,  477.  /{onjtden 
V.  Hylton,  2  Fes.,  304.  Brown  v.  Jo;»e«,  1  .^/A:.,  188.  Jdontacuiev,  Max* 
well,  1  P.  FTm.,  618.    1  Stra.,  236.     Prec.  CAa.,  526.    Dundas  v.  Dutens^ 

1  Fe».,  199,  200.  SAaio  v.  Jakeman,  4  JSiXsr,  207.  RandtUl  v  Jiforgan,  12 
Fet.,  74*    Z(zveit(2er  v.  Blackstone,  2  Leo.,  146. 

The  concurrence  of  the  wife  in  destroying  an  existing  settlement  oa 
her  for  the  benefit  of  the  husband,  is  a  sufficient  consideration  for  a  aew 
settlement,  although  much  more  valuable  than  the  former. — Scoti  v.  Belly. 

2  Lev.,  70.  Ball  v.  Bumford,  Prec.  Cha.,  313.  1  Eq.  Ca.  Jitfr.,  SM^pt^ 
>.  C larks  v.  JfetUeship,  2  Lev.,  118.  Lavender  v. Blackstone,^ Lev,^  146*. 
£o/yn  V.  Templar,  2  ^ro.  CAan.  Gas.,  148.  Do/tn  v.  Coltman,  1  Fens.^ 
294. 

If  upon  a  separation,  the  husband  settled  an  estate  upon  the  wife^.aiid! 
a  friend  of  her's  covenant  to  indemnify  the  husband  against  asj  debts: 
which  she  may  contract,  this  will  be  a  sufficient  consideration  to  uphold 
the  settlement  as  valuable* — Stephens  v.  Olive,  2  Bro.  Chan.  Cos.,  9<k. 
King  V.  Brewer,  lb.,  93,  n.  Lord  St.  John  v.  Lady  St.  John,  11  Ves.,  526.. 
Roe  V.  Mitton,  2  WUls.,  356.  Myddleton  v.  Lord  Kenyon,  2.  Ves.j  39 1. 
OclvUle  V.  Parker,  Cro.  Jac.,  158.  Goodright  v.  Jtfo^e^,  2  Blackst.,  1019i. 
Chapman  v.  Emery^  Cowp.,  278.  Evelyn  ▼.  Templar,  3  £ro.  CAan*  Cof.,. 
148.  Parker  V.  Sergant,  Finch,  146.  iEfa//on  v.  Jonef,  BuLJfT.  P.,  90* 
Co.  Litt.,  3, 6.     See  Srerry  e<  a/,  v.  wfrden  e^  a/.,  1  JoAfw.  CA411.  Rfp'%  26  L 

14.  What  is  the  distinction  between  a  power  and  a  trust  \ 

Powers  are  never  imperative ;  they  leave  the  act  to  be  done  at  the^.will 
of  the  party  to  whom  they  are  given.  Trusts  are  always  imperative,  and 
«re  obligatory  upon  the  conscience  of  the  party  entrusted.  But  sometimea 
trusts  and  powers  are  blended;  a  man  maybe  invested  with  atmstttibe 
effected  by  the  execution  of  a  power  given  to  him,  which  is  in.  that 
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imperative ;  and  if  ke  refoae  to  exeoute  it,  o>  die  Titiioat  hiring  ex^cuteu 
it,  equity,  or  tlie  general  rule  that  trust  is  the  land,  will  .carry  the  tru«^ 
iato  exeoQtioD  at  the  expense  of  the  remain4oK  man,  and  without  any  re- 
gard to  the  person  if^  whose  favor  it  is  to  be  executed,,  being  a  mere  vol- 
unteer, and  not  a  purchaser,  creditoc,  wife  or  ehUi.^-'Wilm^  23.  JBur* 
gess  V,  WAeaiy  I  W.  Blackst.,  162. 

The  question,  whetl^er  a  power  is  simply  such,  or  a  power  in  the  na* 
ture  of  a  trust,  frequently  arises  on  a  power  to  appoint  to  children*  la 
Browne  v.  UiggSy  Lord  Eldon  stated  the  principle  of  all  the  cases  on  this 
subject  to  be,  that  if  the  power  is  a  power  which  it  is  the  duty  of  the 

Earty  to  execute,  made  his  duty  by  the  requisition  of  the  will,  put  upon 
im  as  such  by  the  testator,  who  has  given  him  an  interest  extensive 
enough  to  enable  him  to  discharge  it,  he  is  a  trustee  for  the  exercise  of 
the  power,  and  not  as  having  a  discretion  whether  he  will  exercise  it  or 
not ;  and  the  court  adopts  the  principle  as  to  the  trusts,  and  will  not  per-t 
mit  his  negligence,  accident,  or  other  circumstances  to  4i8appoint  the  in- 
terests of  those  for  whose  benefit  he  is  called,  upon  \o  execute  it* — Jonu 
V.  Cltmgh,  2  Fm.,  367.  5  Fw.,  856.  8  Ves^  574.  Grimke  v.  Grimke'* 
Exrss^  1  Dessau.  Cka.  Rep.^  375. 

In  Browne  v.  Higgs^  a  leasehold  estate  was  beqaeathed  to  A.  \  and 
after  directing  him  to  pay  certain  sums,  the  testator  empowered  him  to. 
employ  the  residue  of  the  rent  ^^  to  such  children  of  my  nephew,  Samuel 
Browne,  as  the  said  A.  shall  think  most  deserving,  and  that  will  make  thft 
best  use  of  it ;"  and  this  was  considered,  in  default  of  appointment,  as  a 
trust  for  all  the  children.  The  decree  was  affirmed  by  Lord  Alvanley,  M» 
R.,  on  a  reheari^,  and  also  by  Lord  Eldon  upon  an  appeal,  and  has  since 
been  confirmed  in  the  House  of  Lords. — 1  Atk.^  469,  5.  C.  5  Fis«.,  50U 
8  Ves.^  571.  Burch  v.  Wade,  3  Ves.  4*  Bea.,  193.  Browne  v.  Higgs,  4 
Fuey,  708.  5  Fdssey,  595.  8  F^ey.,  66  L  PomU  v.  Campion,  Ibid,  375. 
Cruwys  v.  Coleman,  9  Ves.,  319.  Jaadocr.  Jackson,  2  Bra.  C.  C,  588.  4 
Ves^  792.  Davy  v.  Hooper,  2  Vem.,  665.  1  Bro.  P.  C.,  351.  Duke  of 
Marlborough  v.  Godolphin,  2  Ves^  61.  5  Ves^  506.  Bull  v.  Bardjf,  1  Ves^ 
270.  Target  v.  Gauni,  1  P.  Wm,,  432.  Maddison  v.  Jindrew,  1  Ves^  57. 
Hackly  v.  Mawby,  1  Ves.,  143.  Morgan  v.  Surnam^  1  Jotfnf.,  289.  WitU 
V.  Boddingjton,  2  Bro.  C.  C,  95.  5.  Fesn  503.  Reade  v.  Reade,  5  Ves.,  774. 
Longmore  v.  Broom^  7  Ves*,  134* 

15.  Into  what  classes  i|re  powers  divided  ia  relatiq^jto.  the  eiect#  of 
their  execution  upon  the  estates  in  th^  settlement  % 

« 

First,  a  power  of  revocation ;  secondly,  a  power  of  appointment  with 
a  limitation  over  in  default  of  appointment ;  and,  thirdly,  particular  pow- 
ers in  a  settlement^  as  powers  of  leasing  and  jpinturing. 

And  first,  as  to.  a  power  of  revocation.  Immediately  upon  the  execu- 
tion of  it  the  ancient  uses  are  determined,  whether  limited  to  a  subject  or. 
to  the  king,  without  entry  or  claim,  if  the  party  who  has  the  power  is  him- 
self tenant  of  the  freehold,  as  he  cannot  enter  upon  himself;  and  a  claim 
18  unnecessary ',  but  it  has  been  doubted  whether  a  clain^.  is  not  necessa- 
ry where  thjS  revoker  has  no  interest  in  the  land. — 1  Jo.,  193.    Digges^s 
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Caae,  1  Rep.,  rt%  5tA  raol  ^Mo.^  605.    Co.  Litt.,  237,  a.    AndSte  Vtr* 
nofCs  Cast,  M6,\  744. 

Secondly, 'as  to  the  powers  with  estates  limited  in  default  of  their  be- 
ing exercised.  Immediately  upon  the  execution  of  such  a  power,  the 
estates  limited  in  default  of  appointment,  cease,  and  are  defeated  ;  and 
the  estates  limited  under  the  power  take  effect  from  the  time  of  the  execu* 
tion  of  the  power,  in  the  same  manner  as  if  they  had  been  contained  in 
the  deed  cresting  the  power.  The  estates,  however  limited  in  default  of 
appointment,  are,  as  we  have  seen,  vested  estates. — Sugden  on  Powers,  p, 
336,  337. 

Thirdly,  in  regard  to  particular  powers  in  a  settlement,  as  powers  of 
leasing,  jointuring,  charging  with  portions  for  younger  children,  selling 
and  exchanging,  &c.;  these  we  may  consider  under  two  views;  1st,  with 
respect  to  the  operation  ofthe  powers  on  the  limitations  in  the  settlement, 
and  2d]y,  in  relation  to  their  effect  on  each  other.  And  first,  it  holds 
generally  true  that  a  power  to  create  leases,  or  any  other  estate  to  take 
effect  in  possession,  will  control  and  overreach  all  the  estates  in  the  settle- 
ment.— Bridgeman,  C,  J.,  in  Bosworth  v.  Farrand,  Curt.,  3.  And  see  % 
Ro.  Jlifr.,  260,  PL  5.    S.  C.  Cro.  Jac.,  347,  nam.    Fox  v.  Prickwood. 

Where  several  powers  have  been  given  by  the  same  deed,  and  two 
or  more  of  them  are  executed,  and  no  provision  has  been  made  in  regrard 
to  their  priorities,  the  intention  of  the  settlement  and  the  object  of  the 
powers  must  be  the  best  guides  to  the  construction. — Sugden  on  Powers^ 
p.  342. 

16.  What'is  the  rule  as  to  what  will  be  deemed  an  illusory  execution 
of  a  power  1 

At  law,  it  is  clear  that  any  share,  however  nominal  or  illusory,  will 
satisfy  the  terms  of  the  power.  The  cfift  of  a  ring,  or  a  shilling,  will  be  a 
good  legal  execution  of  the  power,  although  the  sum  be  JS  100,000 ;  where- 
as, in  equity,  five  shillings,  ten  guineas,  or  any  other  sum,  merely  illusory, 
with  reference  to  the  amount  of  the  fund,  and  the  number  of  the  objects 
amongst  whom  it  is  to  be  distributed,  will  be  void.  But  all  the  interests 
given  to  the  child,  contingent  as  well  as  vested,  must  be  taken  into  con- 
sideration. We  have  already  had  occasion  to  consider  how  far  this  dis- 
tinction between  the  legal  and  equitable  execution  of  such  a  power  can  be 
defended  upon  principle. — 1  Vem^,  67.  1  Term  Report,  438,  n. '  4 
Ves.,  785.  16  Vss.,  26.  Morgan  v.  Lvmam,  1  Tauni.,  299.  Gibson  v. 
Kinven,  1  Fent.,  66.  Vanderzee  v.  Adorn,  4  Ves.j  771.  Box  v.  WAii' 
bread,  16  Ves.,  15.  Svtcher  v.  Btuchtr,  9  Ves.,  382.  Lane  v.  Paige, 
Ambler,2S3,  Jileyn  v.  Belchier,  1  Edm^  132.  Danberry  v.  Cookbum,  1 
Meriv.,  626.  Palmer  v.  Wheeler,  2 Ball  ^  Beat.,  18.  Scroggs  v.  Scroggs^ 
Ambler,  272.  Davis  v.  Uphill,  1  Swanst.,  129.  Driver  v.  Frank,  3  Maul. 
4*  Selw.,  25.  Jermyn  v.  Fellows,  For.,  93.  Williamson  v.  Gibson,  2Scko 
Sr  Lef.,  357. 

In  the  case  of  Butcher  and  Butcher,  there  were  nine  persons,  and  the 
fund  amounted  to  about  JC  17,000.  To  some  of  the  children  JS200,  3  pei 
cent,  only,  was  given ;  so  that  reckoning  the  stock  of  ever.  70  per  cenl 
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the  share  did  not  exceed  a  hundred  and  twenty-second  part  of  the  fund. 
In  the  next  case  which  came  before  the  Master  of  the  Rolls,  the  fond  was 
JS2,500  South  Sea  annuities,  and  there  were  only  two  objects  of  the 
power ;  to  one  jSlOO  stock  was  given,  and  the  residue  to  the  other.  The 
first,  therefore,  had  only  a  twenty-fifth  share ;  and  the  Master  of  the  Rolls, 
referring  to  his  former  decision,  held  the  appoiutmeat  not  illusory. — Box 
V.  Whiibread,  10  F«.,  31. 

Another  case  arose  shortly  afterwards  in  which  the  fund  was  JS3,500. 
There  were  five  objects  of  the  power.  To  some  the  donee  of  the  power 
gave  only  a  share,  which^  amounted  to  jS3d,  6«.  8d.  each,  when,  upon  an 
equal  division,  they  would  have  been  entitled  to  JC500  each.  The  Master 
of  the  Rolls  said,  that  he  adhered  to  the  rule  he  laid  down  in  Butcher  v. 
J3i£/cAer,  and  that  he  would  go  so  far  as  he  was  bound  by  authority,  and 
no  farther.  Show  me,  he  added,  a  case  in  which  a  specific  sum,  or  an 
equal  proportion  of  what  would  be  the  share  of  each  object  of  the  ap- 
pointment upon  an  equal  division,  has  been  held  to  be  illusory,  and  I  will 
in  the  same  case  make  the  same  decision.  And,  after  showing  that  Kemp 
V.  Kemp  was  an  authority  only  as  to  the  JS10»  and  did  not  turn  upon  the 
jCSO,  he  determined  that  the  appointment  was  good,  as  the  sum  of  J633, 
€#•  &dL  was  not  the  same  specific  sum,  or  the  same  proportion  of  the  share 
of  each  child,  upon  an  equal  division,  that  bad  been,  in  any  former  case, 
held  to  be  illusory. — Mocatto  v.  Lousado^  12  Fe^*,  123.  Dyke  v.  £^vst- 
/er,  12  Fw.,  126. 

Where  it  is  intended  that  a  party  shall  have  a  power  to  divide  the 
fund  amongst  several  objects,  in  substantial  proportions,  according  to  his 
discretion,  but  should  not  be  at  liberty  to  give  merely  a  nominal  snare  to 
any,  the  smallest  sum  which  the  person  creating  the  power  would  wish 
each  of  the  objects,  in  any  event,  to  have,  should  be  named ;  and  it  should 
be  expressly  declared,  that  the  donee  of  the  power  shall  not  appoint  a  less 
sujQti  to  any  one  of  the  objects. — Sugden  on  Pov>er8y  495.  4  Kent^s  Cost., 
343.  Vanderzee  v.  Jllcomy  4  Vet.,  785.  Box  v.  Whitbready  16  Vea.,  15. 
Lysath  V.  Rayae^  2  Scho,  j*  Le/1,  151.  1  Ves.  j*  BeameSy  97.  Brietaw  v. 
Warde,  2  Ves.,  366.  Smith  v.  Lord  Camelford,  2  Ves.y  698.  Long  v. 
•  Longy  5  Ves^  445.  Spencer  v.  Spencer^  5  Vee^  362.  Mocatto  v.  Lotuado^ 
12  Ves.y  123. 

If  the  fund  consist  partly  of  real  and  partly  of  personal  estate,  it  is 
not  necessary  to  ^ve  a  part  of  each  to  every  object ;  but  if  there  are  two, 
for  instance,  all  the  reality  may  be  given  to  one,  and  all  the  personalty 
to  the  other. — Morgan  v.  Surman^  1  Taunt.y  289. 

If  the  objects  have  agreed  to  abide  by  the  intention  and  will  of  the 
donee  of  the  power,  they  cannot  set  aside  even  an  illusory  appointment.-* 
Patdett  V.  PatUett,  1  Wilh^  224. 

Where  the  donee  of  the  power  is  a  mere  stranger,  and  a  trustee  of 
it,  upon  a  bill  being  filed  before  an  appointment,  the  coort.always  decrees 
an  equal  distribution  of  the  fund  amongst  the  objects,  and  altnough  the 
trustee  of  the  power  might  have  excluded  sopne,  the  court  cannot.  And 
the  same  rule  prevails  where  the  appointment  is  set  aside  as  illusory,  and 
there  is  no  gift  in  default  of  the  appointment. — Kemp  v.  Kemp^  5  Fe»«,  849« 
Longmote  v.  Brown^  7  Fei.,  124*    Gibeon  v.  Kinven^  1  Vem^j  66, 
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17.  What  18  the  general  rule  for  construing'  a  power  to  appoint   to* 
children  1 

« 

It  is  now  perfectly  established,  that  a  power  to  appoint  to  the  children 
will  not  authorise  an  appointment  to  grand-children. — Bristow  r.  Wordy  % 
Vea.^  336.  Mexander  v.  Mexander^  2  Fe».,  640.  Whistler  v.  Webster^ 
2  Fe*.,  367.  Smiik  v.  Lord  Camelford,  2  /A.,  698.'  Crompe  v.  Barrow^  4- 
Ib.^  681.  Mam$  v.  Mams^  Cowp.^  651.  Brudenell  v,  Elwts^  1  East^  442» 
7  Fe^.,  382.  Butcher  v.  ^ttfcAar,  8  76.,  382.  Heames  Ex.  Dev.^  p,  349. 
Griffith  V.  Harrisony  3  -firo.  C.  C,  310.  Lowson  t.  Lowsofiy  2  -Bro.  C  C^ 
26,  29.  ,  Maddiion  ▼.  Andrew^  1  Fe$.,  57. 

Where  a  child  diee  without  any  appointment  having  been  made  ta 
him,  no  part  can  be  appointed  to  his  executor  or  administrator;  and  in- 
deed, as  we  have  seen,  an  appointment  may  be  made  to  the  survivinff^ 
children  or  child,  so  as  to  exclude  the  representatives  of  the  deceased 
child  from  taking  any  share  under  a  gift  in  default  of  appointment. — 
MaddUtm  v.  ^ndrtw^  1  Ves.^  57.  Boyle  v.  The  Biihop  of  Peterborough^  1 
Ih^  299.     1  Vea.  4*  Bea.,  91.  - 

A  power  to  appoint  to  children  living  at  the  parents'  decease,  in' 
chfdeis  a  child  in  venire  sa  mire  at  that  time.  This  point  has  been  other- 
wise decided ;  bat  the  law  is  now  perfectly  settled. — Clarke  v.  Blake^  2 
Bro.  C.  C,  320.  Doe  v.  Clark,  2  H,  Blackst.,  399.  Thdluson  v.  Wood- 
fordy  4  Ves.y  226.  Hale  v.  Haley  Prec.  Cha.y  50.  Coleman  v.  SeymoUTy  1 
Ve9.y  209.  Crowe  v.  Ocfc//,  1  Ball  <$•  Beatty,  449.  Baldwin  v.  Cafver^ 
Cawp.y  309.     Hughes  v,  HugheSy  3  Bro.  C.  C,  355. 

Where  the  estate  is  settled  on  the  eldest  son,  and,  subject  to  tbat,  a 
power  is  given  of  appointing  portions  to  the  younger  children,  a  yonnnr 
child  who  becomes  the  eldest  before  receiving  his  portion,  is  not  within 
the  power.  So,  where  a  power  was  given  to  appoint  a  sum  amongst 
younger  children,  provided  that  the  eldest  son,  or  the^on  possessing  the 
estate,  should  have  no  share  of  it,  and  an  appointment  was  made,  nbrninor- 
tim,  to  Anthony,  the  sec6nd  son,  and  the  other  younger  children,  and  after 
the  appointment  Anthoiiy  became  the  eldest  son  by  the  death  of  his  elder 
brother,  and  the  estate  descended  upon  him.  Lord  Thurlow  held,  that 
Anthony  could  not  take  any  part  of  the  fund,  although  the  appointment 
w«s  not  revoked. — Chadwick  v.  Dcdeman,  2  Vem.,  528.  Lord  Teynham  v» 
Webby  2  Ves.y  198.  Lady  Lincoln  v.  Pelhamy  Bowles  t.  BowleSy  Leake  v.. 
Leaksy  1 1  Ves.  Jun.y  166,  177,  477.  Savage  v.  Carrolly  1  Ball  ^  Beat.^ 
265.  Boardmead  v.  Woody  1  Bro.  C.  C,  77.  Pierson  v.  Gatneity  2  Bro^ 
C.  C,  38.  Btale  v.  Beaky  I  P.  Wms.y  244.  Lord  Teynham  v.  WMy  2 
Ves.y  210.  Heneague  v.  Hemhcky  2  Mk.y  456.  Billingsley  v.  Wdlsy  3  J^tk.^, 
221.  Duke  v.  Dodgey  2  Ves.y  203.  Emery  v  England,  3  Ves.y  232.  (rm- 
ham  V.  Lord  Londondem/y  2  Ves.  199,  531,  212.  Loder  v.  Lodety  2  Ves^ 
580.  Coleman  v.  Seymmify  1  Ves.,  209.  Lcidy  Lincoln  v.  Pdham^  10  Ves.^ 
IW.    Leake  v.  Leake,  10  Ve».,  477.     .^md/sr,  203. 

But  it  is  settled,  that  in  equity  a  valid  appointment  may  be  made  to> 
persons  not  objects  of  the  power,  with  the  approlmtron  of  the  reiil  object 
of  the  pov^er.  Therefore,  if  upon  the  marriage  of  a  chfld,  the  parent,  hf 
the  marriage  settlementj  under  a  power  to  appoint  td  children,  appoint  to^ 
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-the  isflne  of  the  marrif  ge,  the  appointment  mrould  be  supported  in  equity 
tiot  as  a  good  appointment  to  the  issue  of  the  marriage,  but  as  an  appoint- 
ment to  the  child  itself  j  and  a  settlement  of  it  by  him  /  nor  is  it  essential 
that  such  a  settlement  should  be  made  upon  marriage. — Bvyle  v.  Tk% 
Bishop  of  Peterborough,  1  Ves.,  299.  1  Ves.  Sr  Bea.^  91.  Rotdledge  v 
DarrtU,  2  Ves.y  357.  Langstone  v.  Blackmore,  Jmbler^  289.  White  v. 
St  Barbey  1  Ves,  Hr  Bea.^  399.     Brudenell  v.  Eltoes^  7  Ves.,  382. 

18.  What  is  the  rule  for  construing  a  power  to  appoint  to  relations  1 

Nothing  is  better  established  than  that  under  a  bequest  "'  to  rskdums^^^ 
without  saying  to  what  relations,  the  fund  shall  go  amongst  all  such  tela* 
tions  as  are  capable  of  taking  within  the  statute  of  distributions ;  and  this 
has  been  adopted  as  the  best  measure  for  settling- bounds  to  such  general 
words,  for  the  relation  may  be  infinite«^-iSprmg^  v.  Biles,  1  Term  i^^., 
435.  Mahon  v.  Savage,  1  Scho,  4*  Lef,  111.  Jioack  v.  Hammond,  Prec. 
Cha.,  401.  Crossly  v.  Clare,  .Ambler,  397.  Harding  v.  Glynn,  1  Jltk*^ 
469.  Green  v.  Howard,  1  Bro.  C  C,  31.  Hands  y.  Hands,  1  Term  Rep,, 
437.  3  Bro.  C.  C,  69.  Rayntfr  r.  MowbratfyB  Bro.  C.  >€.,  234.  Jones 
▼.  Beale,  2  Vern.,  381.  Jlmold  v.  Bedford,  ib.,  Ambler,  640.  Doe  ▼. 
Over,  1  Taunt,,  263. 

The  construction  is  the  same  upon  the  words  '*  near  relatione ;"  and 
so  upon  a  trust  for  ^^  friends  and  relations."  Lord  Hnrdwick  said,  that 
friends  was  synonymous  to  relations,  otherwise  it  was  absurd.'  And  Lord 
Kosslyn  has  decided  that  a  bequest  to  relations  by  blood  or  marriage,  was 
confined  to  relations  entitled  under  the  statute  of  distributions,  and  those 
who  had  married  with  them,  although  he  said  he  was  not  sure  that  he  hit 
the  intention  by  it.  But  upon  a  gift  *'  to  my  nearest  relations,"  there  is  no 
uncertainty,  and  consequently  no  necessity  for  resorting  to  construction, 
either  to  confine  or  extend  a  description  in  itself  sufiBlciently  clear.  A 
brother,  therefore,  would  take  in  exclusion  of  a  nephew. — iVhithom  t. 
Harris,  2  Ves.,  527.  Gower  v.  Mainwaring,  2  Ves,,  87.  Devisne  v.  Mel' 
dish,  5  Ves.,  529.  Smith  v.  Campbell,  15  Ves,,  400.  Attorney  General 
v.Buckland,  1  Ves.,  231.  Goodinge  v.  Goodinge,  1  Ves.,  231.  Edger. 
Salisbury,  Jlmbler,  70.  Brunsden  v.  Woolridge,  Jlmbler,  507.  Isaac  v* 
Defriez,  Jlmbler,  595,  598.  Carr  v.  Bedford,  2  Cha.  Rep.,  77.  White  r. 
White,  7  Ves.,  423.  Widmore  v.  Woodruffe,  Jlmbler,  686.  Dayleyy. 
Attorney  General,  4^  Vin,  Jlbr.,4>S5,pl.  16.  Cole  v.  Wade,  16  Fes.,  27. 
Philips  V.  Garth,  3  Bro.  C.  C,  64.  Garrick  v.  Lord  Camden,  14  Ves^ 
-372.  Smith  v.  Campbell,  19  Ves.,  400.  Cruwys  v.  Coleman,  9  Ves.,  319. 
Dow  V.  JoinvUle,  3  East,  172.  McLeroth  v.  Bacon,  5  F«.,  156.  FTnSgrA* 
V.  Jltkyns,  17  Tw.,  255.  Doe  v.  Smith,  5  Jifatt.  ^  Set.,  126.  TAowkm  v. 
Hale,  For.,  251.  J9w^/er  v.  Stratton,  3  J?ro.  C.  C,  367.  Wimbles  v.  l^tft^A- 
€r,  12  Ves.,  433.  Piii/ip«  v.  Garth,  3  J9ro.  C.  C,  64.  Greenwood  v.  Green^ 
wood^  1  Bro.  C.  C,  32. 

Parol  evidence  is  inadmissible  of  the  testator's  intention  not  to  con* 
fine  the  word  relations,  kindred,  hjc.— Goodinge  r  Goodinge,  1  Ves.,  23L 
Green  y.  Howard,  1  Bro.  C.  C,  31.     Edge  v.  Salisbury,  Ambler,  70. 

But  although  the  court  of  necessity  thus  restrains  the  import  of  the 
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word  relations^  yet  where  the  party  haji  the  power  of  selecting  or  distrllmt* 
ing  amongst  rtlationsy  he  may  go  beyond  the  rules  which  the  court  itself 
adopts  when  the  distribution  is  made  under  its  authority. — Harding  t. 
Glyn,    1  wf^A.,  469.     5   Fes.,  501.      Supple  v.  Lawsoft^   Jimbler^   729 
Cruwyt  V,  Coleman^  9  Fe«.,  319.    Mahon  v.  Savage^  1  Scho.  if  Lef.^  Ill 
Forbes  v.  BM,  3  Meriv.^  437.    Carry.  Bedford,  2  CAa.  ficp.,  77.   £ruM 
rfcTi  V.  Woolridge,  Amblery  507.     Bennett  v.  Honeywood^  Ib.^  708.     Co/c  v. 
fKacee,  16  Fw.,  27.     Pope  v.  Whiicomb,  3  Jlferi».,  689. 

In  this  kind  of  bequests,  in  default  of  appointment,  the  funds  vest  in 
the  persons  who  are  next  of  kin  at  the  death  of  the  donee  of  the  power, 
and  not  in  the  persons  who  were  next  to  him  at  the  death  of  the  testator^ 
— Harding  t.  Glyn^  1  Jitkins,  469.  Cruwys  ▼.  Coleman,  9  F».,  369 
Cole  V.  Wade,  16  Vet.,  21.  Pope  v.  Whitcombe,  3  Mmiv.,  689.  Dos  y» 
Lawson,  3  J^dw/,  278.  Benrutt  ▼.  Honeynoood,  Ambler,  708.  Mahon  r*. 
SatMzge,  1  ;ScAo.  4"  I^^*!  HI* 


OF  THE  EXTlNGmSHMENT  OF  POWERS. 
1.  In  what  manner  may  powers  be  suspended  or  extinguished  t 

■ 

There  are  some  subtle  distinctions  in  the  English  law,  relative  to 
the  cases  in  which  powers  are  to  be  deemed  suspended,  merged,  or  ex- 
tinguisbed. 

.  If  a  lease  be  granted  out  of  the  interest  of  a  donee  of  a  power  ap» 
pendant,  it  cannot  be  defeated  by  a  subsequent  exercise  of  the  power. 
The  lease  does  not  strictly  suspend  its  exercise  ;  but  the  future  operation 
of  the  power  must  be  in  subordination  to  the  lease,  and  the  estate  created 
bv  it  cannot  vest  in  possession  until  the  previously  created  lease  expires. 
The  donee  of  the  power  cannot  defeat  his  own  grant.  Nor  can  the  donee 
of  a  power  simply  collateral,  suspend  or  extinguish  it  by  any  act  of  hi» 
own.    But  the  total  alienation  of  the  estate  extinguishes  a  power  append-^ 
•  ant,  or  in  gross ;  as  if  a  tenant  for  life,  with  power  to  grant  leases  iik. 
possession,  conveys  away  his  life  estate,  the  power  js  gone  ;  for  the  ex» 
ercise  of  it  would  be  derogatory  to  his  own  grant,  and  to  the  prejudice  of 
the  grantee.  Even  a  conveyance  of  the  whole  estate,  by  way  of  mortgage, 
extinguishes  a  power  appendant  or  appurtenant. — Goodright  v.   Catier^ 
Doug.  Rep.,  477.     Sugden  on  Powers,  Co.  Liu.,  237  and  265.    Digg^ 
case,  1  Co.,  175.     Willis  v  Shoval,  1  »^tk.  Rep.,  474.    Sugden  on  Powers^ 
50, 67.     West  v.  Barney,  1  Russ.  if  Mylne,  391.    Lord  Mansfield  in  Ren 
V.  Bvlklay,  Doug.  Rep.,  292. 

Whether  a  person  having  a  life  estate  with  a  power  coUateral  or  in 
gross  to  appoint,  can  exercise  the  power  after  having  parted  with  his  life 
estate,  has  been  made  a  question. 

The  better  opinion  would  seem  to  be,  that  the  power  is  not  destroyed, 
for  the  estate  parted  with  is  not  displaced  by  the  exercise  of  tbe  power ; 
though,  to  avoid  doubt,  it  is  usual  first  to  appoint  the  estate,  and  then  to 
convey. — J^ew  York  Revised  Statutes,  vol.  1,  733,  sec.  88,  91.    Sugden  im^ 
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Powers,  62,  64.  Badhmi  ▼.  Mee^  7  Bing.  Rep.,  695.  1  Veni.,  288.  Dick- 
ley  V.  Gant,  t  i?u««.  4*  Mylne,  440. 

It  has  also  been  a  question  of  much  discussion  and  of  some  alterna- 
tion of  opinion,  whether  a  power  was  not  merged  or  absorbed  in  the  fee, 
in  the  case  of  an  estate  limited  to  such  uses  as  A.  should  appoint,  and  in 
default  of  appointment  to  himself  in  fee.  The  Master  of  the  Rolls  in  Maut^ 
drell  V.  Maundrell,  7  FIm.,  567,  held  that  the  power  in  such  a  case,  fol- 
lowed by  a  limitation  of  the  fee,  must  be  absorbed  by  the  fee,  which  in- 
cludes every  power.  But  the  weight  of  authority  is  decidedly  in  favor  of 
the  conclusion  that  the  power  is  not  extinguished,  and  may  well  subsist 
with,  and  qualify  the  fee. — Sir  Edward  Clere*8  case,  6  Ccf.,  17  h.  Peacock 
V.  Monk,  2  Ves.,  567.  Sugden  on  Powers,  79,  93,  96.  Benson  v.  Whi' 
tham,  3  Simons,  22. 

Lands  were  limited  to  such  uses,  &c.,  as  L.  should  appoint  ^y  her 
last  will  in  writing,  to  be  by  her  signed,  sealed,  and  published,  in  the 
presence  of,  and  attested  by,  three  or  more  credible  witnesses.  L.  sign- 
ed and  sealed  an  instrument  containing  an  appointment  commencing  thus ; 
^  I,  L.,  do  publish  and  declare  this  to  be  my  last  will  and  testament.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the  12th  of,"  &;c.. 
The  attestation  was  as  follows :  Witness,  C.  B.,  E.  B.,  A.  B.  Held,  a 
bad  execution  of  the  power,  by  Vaughan,  J.,  Burke,  B.,  Mderson,  B,,  ic 
Coltman,  /.,  Dissent.  THndell,  C.  /,  Bosanquet  J.,  4r  Goutney,  B.  Doe 
V,  Burdett,  1  Perry  Sr  Davidson,  670. 

Power  to  trustees  with  consent  of  A.,  under  her  hand,  with  two  wit- 
nesses, to  advance  £1500  to  her  husband.  They  advanced  the  money 
without  the  consent  of  A. ;  afterwards  A.,  by  an  instrument  under  her 
band,  attested  by  two  witnesses,  testifies  that  the  money  was  advanced 
with  her  consent.  Held,  on  a  bill  filed  by  A.,  that  the  trustees  must  re- 
fund the  JC1500. — Bateman  et  al.  v.  Davis  et  a/.,  2  Madd.^  98.  Bowes  v. 
East  Lhndon  Water-Works,  2  Hadd.,  375. 

Bv  post-nuptial  deed  of  settlement,  reciting  that  the  husband  had 
sold  his  wife's  estate,  and  she  had  joined  him  in  conveyance  thereof,  un*> 
der  promise  from  him  to  settle  on  her — therefore  husband  conveys  real 
estate  to  a  trustee.  1.  To  the  separate  use  of  the  wife  for  life,  unless 
she  should,  in  writing  under  her  hand,  direct  the  trustee  to  sell  and  con- 
vey the  whole  or  any  part  of  the  trust  subject,  in  which  case  he  should 
hold  the  procee4s  of  the  sale  subject  to  the  separate  use  and  order  of  the 
wife  ',  2.  After  wife's  death,  to  the  use  of  the  husband  for  life ;  and  3.  Af- 
ter husband's  death,  to  and  for  the  use  of  the  devisees  of  the  wife,  as  she 
shall  by  will  direct.  By  mortgage  afterwards  executed  by  husband  and 
wife,  the  wife  duly  joining,  (but  the  trustee  in  the  settlement  nowise  join- 
ing in  the  same),  the  same  real  estate  is  mortgaged  to  creditors  of  the 
husband,  to  secure  a  just  debt  due  from  him.  Held,  1.  That  under  the 
deed  of  settlement,  the  wife  has  full  power  to  dispose  of  the  whole  estate 
in  the  trust  subject,  by  deed  in  her  fife  time,  duly  exectifed  by  her  hus- 
band and  her,  as  well  as  by  will,  and,  therefore,  2.  That  the  mortgagees 
were  entitled  to  have  the  whole  estate  in  the  trust  subject  sold/or  satisfac- 
tion of  their  debt. — Lee  et  al.  v.  The  Bank  of  the  United  States,  9*  Leigh,  200. 

As  to  the  extinguishment  of  powers  collateral  or  it  gross.    An  as- 
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Mgnmc/nt  of  toium  giaium  suum^  or  other  alteration  of  the  estate  for 
life,  does  not  affect  such  a  power;  so  if  the  donee  be  tenant  for  years, 
and  survive  the  years,  still  he  may  exercise  his  power,  because  the  power 
does  not  fall  within  the  compass  of  his  estate,  but  takes  effect  out  of  an 
interest  not  vested  in  him. — Seville  v.  Blackett^  1  P.  WmB,^  ITt.  Sugden 
om  Powers^  61. 

A  power  simply  collateral,  that  is,  a  power  to  a  stranger  who  has  no 
interest  in  the  land,  cannot  be  extinguished  or  suspended  by  any  act  of 
his  own,  or  others,  with  respect  to  the  land. 

It  cannot  be  released,  where  it  is  to  be  exercised  for  the  benefit  of 
another. — Cunningham  v.  ThurloWf  1  Rusb.  fy  Mylne,  436. 


POWERS  OF  ATTORNEY. 

1.  What  is  the  general  rule  for  constriung  powers  of  attorney  ? 

Where  the  power  is  special,  and  the  authority  limited,  the  attorney 
cannot  bind  his  principal  by  any  act  in  which  he  exceeds  that  authority. 
It  is  an  elementary  principle,  that  no  man  can  be  bound  by  the  act  of 
another,  in  relation  to  his  property,  unless  he  has  deputed  him  to  act  for 
him  ;  nor  can  he  be  bounct  then,  if  his  agent  acts  beyond  the  scope  of  his 
authority. — Beales  v.  Men^  18  Johjis.  Jf.  Y.  Rep.y  363.  Odiarne  v.  Max- 
^,13  J\fa9s.  <Rep.,  178.  Elwell  v.  Shaw^  16  /5.,  42.  Stackpole  v.  AriMld^ 
1 1  i6.,  29.     mdu  V.  Skinner,  13  Johns.  JV.  Y.  Rep.,  307. 

But  an  authority  is  to  be  so  construed  as  to  include  all  necessary 
means  of  ej^ecuting  it  with  effect. — Howard  v.  BaUet,  2  Hen,  Blk.,  518. 

A  letter  of  attorney  to  sue  for,  recover,  and  receive  a  debt,  authorises 
the  attorney  'to  arrest  the  debtor. — Bailee  v.  De  Walkins,  10  Ves^  441. 
Goodsan  v»  Jqrooke,  4  Campb,,  163. 

An  authority  to  enter  up  judgment  against  two,  will  not  warrant  a 
judgment  against  one  alone. — Hunt  v.  Chamberlain  et  al,,  3  Halst.  JV.  J 
Reps,  336.      Gordon  v.  Buchanan,  5  Yerger*8  Tenn.  Rep,,  71.     Lewis  ▼• 
Brooks,  6  /^,,  167.     Welsh  v.  Parish  et  al.,  1  HilVs  Rep.,  155.     Btales  r. 
Allen,  18  Johns.  JV.  Y.  Rep.,  363. 

A  power  of  attorney  '*  to  sell,  dispose  of^  contract,  and  bargain  for 
land,  &c.^  and  to  execute  deeds,  contracts,  and  bargain  for  the  sale  of  the 
same,"  did  not  authorize  a  relinquishment  to  the  state  of  Kentucky,  of  the 
land  of  the  constituent,  under  the  act  of  the  legislature  of  that  state  of 
1794 ;  which  allowed  persons  who  held  lands  subject  to  taxes,  to  relin- 
quish and  disclaim  their  title  thereto,  by  making  an  entry  of  the  tract,  or 
the  part  tbepeof  disclaimed,  with  the  surveyor  of  the  county. — Lessee  of 
Clarke  V.  CowHney  el  al.,  5  Peters'  S,  C.  Rep.,  320. 

A  power  of  attorney  executed  in  Paris,  in  presence  of  two  witnesses, 
and  authenticated  by  a  notary,  ordered  to  be  acted  on  by  the  accountant- 
general,  uppn  the  production  of  an  affidavit  to  the  seal  of  the  notary. — 
Lord  Kinna^rdy.  Lady  Souleourn,  1  Afadd.  R^.,  227. 

A  powef  of  attorney  to  pay  and  receive  mon^y,  buy  and  sell  lands, 
bring  and  defend  actions,  give  and  take  releases,  endorse  and  negotiate 
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'fciHs  of  ezGhatige  payable  to  the  principel,  and  geneniUy  to  perform  a^ 
other  affairs  and  conoerns  of  the  principal,  doee  not  authorize  the  attorney 
to  accept  bills  drawn  on  the  principal. — Jltwood  t.  MantdngB^  1  Mwm. 
Sr  *y/.,  66. 

A  power  of  attorney  given  by  a  debtprto  a  creditor,  authorizing  him 
to  sell  an  estate,  and  to  apply  the  proceeds  in  liquidation  of  his  debt,  is 
an  authority  coupled  with  an  interest,  and  cannot  be  revoked. — Gatuon 
t.  Morton,  5  Mann,  if  Ryl^  613. 

In  New  Jersey,  a  power  of  attorney  to  convey  lands  acknowledged 
before  a  justice  of  the  peace  of  another  state,  by  .a  feme  covert,  cannot  be 
recorded ;  and  a  conveyance  in  pursuance,  will  not  bar  the  right  of  dower. 
— Earle  v.  EarU,  1  Harrison's  Rep,,  274. 

A  power  of  attorney  from  "  James  B.  Clarke,  and  Eleanor  his  wife,'' 
to  **  Gary  L.  Clarke,"  for  the  sale  of  lands,  is  not  properly  or  legally  exe- 
cuted in  the  following  fmrm  2  ^  I,  the  said  Cary  L.  Clarke,  attorney  as 
aforesaid,  &c^  do,"  ^  In  witness  whereof,  the  said  Gory  L.  Clarke,  attor- 
ney as  aforesaid,  has  hereunto  subscribed  his  hand  and  seal,  this  25th 
day  of  November,  in  the  year  of  our  Lord  1800.  Gary  L.  Clarke,  [l.  s.]" 
This  act  does  not  purport  to  be  the  act  of  the  nrinoipfil,  but  of  the  attorney. 
This  may  savor  of  refinement,  since  it  is  apparent  that  the  party  intended 
to  pass  the  interest  and  title  of  his  principals.  But  the  law  looks  not  to 
the  intent  alone,  but  to  the  fact  whether  the  intent  has  been  executed  in 
such  a  manner  as  to  possess  a  legal  validity. — Lessu  of  Clarke  v.  Court' 
neyetal^b  Peters^  S.  C.  J^cp.,  320. 

A  power  of  attorney  to  collect  a  debt,  and  to  do  all  acts  necessary  to 
efieet  the  collection,  does  not  authorize  the  agent  or  attorney  to  transfer 
the  claim  to  a  surety  of  his  principal,  in  order  to  protect  the  transferee 
from  the  consequences  of  his  suretyship* — Tex^do  w.Beaman^  6  LoMisiana 
Rep,,  85. 

The  plaintiff,  on  leaving  for  France,  appointed  the  defendants  her 
mandatories^  allowing  them  a  commission  of  two  and  a  half  per  cent,  on 
the  sales  of  her  property.  Shortly  after  her  departure  they  informed  her 
of  an  opportunity  to  sell  her  plantation,  and  requested  her  to  send  them  a 
special  power  ;  she  complied,  and  wrote  that  she  would  allow  them  only 
one  and  a  half  per  cent,  for  selling,  and  the  letter  was  received  1st  Nov., 
1831  ;  it  was  not  acknowledged  until  the  15th  February  following,  when 
an  account  of  the  sale  of  the  property  was  sent,  claiming  two  and  a  'half 
per  cent,  commission.  Held,  that  their  silence  for  so  long  a  time,  raised 
the  presumption  that  the  terms  last  proposed  were  accepted,  and  only 
one  aud  a  half  per  cent,  was  allowed. — Livaudais  v.  Perret  etal.,  11  Lou* 
Rep,j  302. 

2.  What  is  the  rule  as  to  the  revocation  of  powers  of  attorney  1 

■As  a  general  truth,  it  is  indisputable  that  a  naked  power  or  authority, 
coupled  with  an  interest,  is  irrevocable,  but  that  a  mere  naked  power  is 
revocable.    The  rule  was  laid  down  with  great  clearness  by  G.  J.  Mar- 
shall, 8  Wheat,,    174 ;  he  says :  ^  As  the  power  of  one  man  to  act  for 
.  aoother,  depends  on  the  will  and  license  of  that  other,  the  power  ceases 
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when  the  will  or  permission  is  withdrawn."  But  he  proceeds :  **  This 
general  rule  which  results  from  the  nature  of  the  act,  has  sustained  some 
modification." 

Where  a  letter  of  attorney  forms  part  of  a  contract,  and  is  security 
for  money,  or  for  the  performance  of  any  act,  which  is  deemed  valuable, 
it  is  generally  made  irrevocable  in  terms,  or  if  not  so,  is  deemed  irrevoca- 
ble in  law. — Mansfield  v.  Mansfield  et  al.^  6  Conn.  R&p.^  559.  Raymond 
V.  Squire  J  11  Johns.  JV.  Y.  iJcp.,  47.  Jlnderson  et  a/,  v.  Van^lUn^  12 
Johns.  Rep.^  343.  Cram  et  al.  v.  Cadwell^  6  Cowen  N,  Y.  Rep^  489.  Htmi 
V.  Rousmanier^  Jldmrs.^  8  Whtat.  JV.  5.  Rep,^  174.  Crofan  v,  Cochran^  5 
JV,  H.  Rep.,  458.  Welsh  v.  WhUcomb,  2  Esp.^  565,  Watson  v.  £tng^  4 
Campb.,  272.  Wallace  v.  Cookcy  5  Uj[p.,  117.  iSfAtjmon  v.  TAoflip^ony 
fFtf/iV  /i«p.,  105.     Sttgden  on  Vendors,  451. 

The  general  rule  is,  that  as  to  the  attorney  the  revocation  takes  effect 
from  the  time  that  it  is  communicated  to  him,  and  as  to  third  persons  from 
the  time  they  have  notice  of  it.  But  the  question^  what  shall  amount  to 
such  notice,  is  unsettled. 

It  is  not  necessary  that  personal  information  should  be  brought  home 
to  the  party.  If,  with  the  exercise  of  ordinary  caution,  he  would  have 
been  led  to  a  knowledge  of  the  revocation,  it  wul  be  sufficient.  AU  that 
is  tecessary,  is  to  put  the  party  upon  inquiry. — Williams  v.  Berbeck^  1 
Hoffman's  Rep.,  359. 

QUO  WARRANTO. 

1.  What  is  a  quo  warranto  1 

It  is  defined  by  Blackstone  (3  Com.,  262,)  to  be  in  nature  of  k  wnt 
of  right  for  the  King,  against  him  who  claims  or  usurps  any  office,  fran* 
chise,  or  liberty,  to  inquire  by  what  authority  he  supports  his  claim,  in 
order  to  determine  the  right. — The  Commonwealth  v.  Jiurray,  1 1  Serg.  Hr 
Rawle  Penn.  Rep.,  74,  S.  P.     The  People  v.  Adams,  9  Wend.  Rep.,  464. 

The  quo  warranto  at  common  law  was  a  criminal  proceeding ;  and 
in  addition  to  judgment  or  seizure,  or  of  ouster,  there  was  judgment  that 
the  defendants  be  taken  to  make  fine  to  the  King  for  the  usurpation. 

.  It  was  held  to  be  so  far  a  criminal  proceeding  in  the  cases  of  Rex  v. 
Benett,  1  Stra.,  101,  and  of  the  JTingv.  Jones,  8  Mod.,  201,  that  the  King's 
Bench  did  not  deem  itself  authorized  even  to  award  a  new  trial.  But  the 
fine  not  being  of  late  years  exacted,  or  being  nominal  only,  it  is  now  so 
far  considered  as  a  mere  civil  proceeding,  that  a  new  trial  can  be  granted. 
— King  V.  Francis,  2  T,  Rep.,  484.  But  it  will  be  readily  perceived,  that 
this  power  is  not,  of  itself,  a  decisive  test  whether  a  proceeding  be  prop* 
erly  of  a  civil  or  criminal  nature,  for  the  power  awarding  new  trials  is 
now  exercised  at  law,  in  all  cases  of  misdemeanors.-— 6  T.  Aep.,  638. 
Attorney  General  v.  T/ie  UHca  Ins  Co.,  2  Johns.  Chem.  Rep.^  377.  TM 
Stale  V.  Turk,  1  Mart.  Sr  Yerg.  Ten.  Rep.,  293. 

A  quo  warranto  information  is  a  criminal  proceeding  only  in  nsne 
and  in  form  ;  in  its  nature  it  is  purely  a  civil  proceeding. — See  Kyd  mk 
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Cor.,  439.  The  King  v,  JFVanctt,  2  T,  Rep*j  484.  In  the  language  used « 
in  The  King  v.  The  May  or y  Src,^  of  Cambridge^  cited  in  2  Kyd  an  Cor  ,  483, 
the  corporation  is  called  upon  to  answer  to  no  crime  or  ofTence,  but  only 
touching  its  liberties. — The  State  Bank  of  Indiana  v.  The  Staief  1  Blackf 
Ind.  Rep^  267,  272,  S.  P.  4  Cowen'^Rep.,  103.  The  Commonwealth  v/ 
The  Commienoners  of  the  Co.  of  Philadelphia,  I  Serg.  if  Rawle  Rep.y  382.. 
The  Commonwealth  t.  McCloakey  et  al,y  2  Rawle^a  Rep,,  381. 

It  lies  against  the  trustees  of  a  village,  for  holding  over  beyond  the^ 
term  for  which  they  were  elected,  if  they  have  neglected  to  notify  a  new 
election  i  and  they  will  be  ousted  from  their  offices. 

It  lies  agrainst  a  college  founded  and  established  by  the  regents  of 
the  university,  for  establishing  a  school  as  a  branch  of  such  college,  and 
appointing  professors  to  take  charge  of  the  same,  in  a  place  different  fromi 
that  in  wluch  the  coUege  is  located. 

It  lies  against  an  incorporated  bank,  for  exercising  banking  privilegea 
without  warrant. 

It  lies  against  persons  who  have  usurped,  or  intruded  in  the  office  of 
directors  of  an  insurance  company,  or  any  other  corporation. 

It  lies  against  persons  who  intrude  into  any  office  created  for  ther 
government  of  a  corporation. — The  People  v.  Bartlett,  6  Wend.,  422.  The 
Ptx^  V.  The  Trustees  of  Geneva  College,  5  Wend.,  211.  The  People  r. 
Jfiagara  Bank,  6  Cowen,  196. 

It  lies  against  persons  who  usurp  a  franchise. — The  People  v.  Tibbotts^ 
4  Cotaen,  358. 

It  lies  for  unlawfully  intruding  into  offices,  on  the  ground  that  the^ 
offices  are  merely  annual ;  provided  the  application  for  leave  to  file  the 
information  be  made  the  earliest  opportunity. — The  People  v.  Tibboti8y4t 
Cowen,  358. 

If  a  tumpilce  company  open  a  road  through  the  land  of  a  person  with* 
oat  making  him  a  compensation  pursuant  to.  the  direction  of  the  act,  the 
court  wiU  not,  at  the  relation  of  the  party  complaining,  grant  an  informa- 
tion in  the  nature  of  a  quo  warranto,  but  will  leave  him  to  his  action  of 
trespass. — The  People  v.  Hillsdale  and  Chatham  Turnpike  Company,  2  /.. 
Rep^  190. 

The  court  will  not  allow  the  attorpey*^eneral  to  file  an  information 
against  an  officer,  when  it  appears  that  the  time  for  which  he  was  elected 
^1  expire  before  the  inquiry  can  have  any  effect  j  but  the  party  has  his- 
remedy. — The  People  v.  Sweeting,  2  /.  Rep,,  184. 

The  granting  leave  to  file  such  information,  is  a  matter  of  discretion 
in  the  court. — The  People  v.  Sweeling,  2  J,  Rep,,  284. 

To  constitute  an  office  for  which  mandamus  or  information,  in  the 
nature  of  quo  warranto,  will  lie,  it  seems  that  the  tenure  must  be  certain. 
— Staie  ex  relatume  Gruber  v.  Champlin,  same  v.  Hunt  et  al,,  2  Bail.  Rep^ 

8^-  .... 

A  rule  was  granted  by  the  court,  in  this  case,  against  Arrison  and 

others,  the  defendants,  to  show  cause  why  an  information  in  nature  of  a 

quo  warranio,  should-  not  be  filed  against  them,  for  exercisinc^  the  office  of 

''  Trustees  of  the  Ninth  Presbyterian  Church  in  Philadelphia.'*     The  diD- 

fendants  now  objeiBted,  in  the  first  instance,  that  the  ofiice  they  exercised 
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.was  not  the  sulyect  of  an  inforioation.  of  this  description.     Per  Cur 

*  Tilghman^  €.  J.  I  am  of  opitiion,  that  this  court  has  the  right  of  grant- 
ing, and  at  the  same  time,  the  right  of  refusing,  according  to  circum- 
stances.— The  Commonwealth  v.  Murray^  11  Sen^.  4*  Ratole  Penn,  Rep^ 
73.  Th^C  ommonwealth  on  the  relation  of  Clements  et  al.  t.  jSrrison  et  al^ 
15  Serg.  Sr  Rawle  Penn.  Rep^  127. 

2.  What  are  the  rales  for  pleading  in  an  information  quo  warranto  ? 

The  plea  must  state  all  facts  with  sufficient  certainty ;  as  where  it 
,«tated,  that  by  a  charter  an  office  became  vacant,  on  a  certain  event,  the 
court  held,  that  it  must  not  only  show  that  the  event  had  occurred,  but 
i^hat  the  circumstances  were. — Rex  v.  Smithy  2M.  ^  S^  583.  Rex  v. 
Bucky  4  7.  Rep^  608.  The  defendant  may  plead  double. — Rex  v.  Jlni" 
rt<%ey  8  r.  Rep.y  467.  So  the  defendant  may  withdraw  his  plea,  and  plead 
de  novo.'^Rex  v.  Grimes^  4  Burr^  2147.  If  a  plea  be  insufficient,  it 
amounts  to  a  confession  of  usurpation.— 12ea;  v.  Phillips^  Stra^  394.  Tlie 
plaintiff  may  put  as  many  matters  in  issue,  by  his  replication,  as  he jpleaseSi 
provided  they  be  consistent  with  the  plea.-— Ae£  v.  Knighi^  4  Tr.  R^^ 
419.     Rex  V.  Smith,  2  Maul,  tr  Selw.,  583. 

We  see  no  reason  why  the  parties  should  not  proceed  according  to 
the  general  rules  and  practice  of  the  court,  as  to  pleading,  amending,  &:c. 
We  are  referred  to  no  case  which  is  against  this.  The  attorney-general 
entered  a  common  rule  to  join  in  demurrer,  and  we  think  rightly  \  and 
that  the  defendant  was  right  in  entering  his  common  rule  to  amend.  The 
attorney-general  may  take  the  rule  which  he  asks,  and  proceed  against 
the  defendant  upon  an  amended  information.  The  defendant  may  plead 
to  this,  de  novo. — The  People  v.  Clarke^  4  Cowen  Jf.  Y.  Rep.^  25.'  People 
V.  Hudson  Banky  6  Cowen,  217. 

The  process  upon  an  information  in  nature  of  a  quo  warranio,  is  either 
a  venire  facias  and  distringas,  or  a  subpoena  and  attachment.— *7As  People 
V.  Richardson^  4  Cowen,  97. 

An  information  in  the  nature  of  a  quo  warranto,  for  usurping  a  fran- 
chise, need  show  no  title  in  the  people  to  the  franchise,  but  it  lies  with 
the  defendant  to  show  his  warrant  for  exercising  it. — The  People  ▼.  The 
Utica  Insurance  Co.,  15  J.  /2ep.,*358.  The  People  v.  Rensseiaer  and  5a- 
ratoga  Railroad  Co.,  15  Wend,,  113.  The  People  v.  The  Manhattan  Co^  9 
Wend.,  351. 

On  an  information  in  the  nature  of  a  quo  warranto,  where  the  relator 
and  the  defendant  were  opposing  candidates  for  the  office  of  county  clerk, 
the  defendant  being  in  under  a  former  election,  and  having  received  a 
certificate  of  re-election  from  the  county  canvassers :  It  was  held,  that  on 
the  trial  of  the  issue  joined  between  the  parties,  it  was  competent  to  the 
relator  to  prove,  that  in  the  return  of  the  canvassers  of  one  of  the  towns 
of  the  county,  a  mistake  had  occurred  in  omitting  to  state  the  number<of 
votes  given  for  each  candidate ;  and  such  proof  having  been  ^ven,  where* 
'by  it  appeared  that  the  relator,  and  not  the  defendant,  was  elected  by  the 
;greatest  number  of  votes,  it  was  adjudged  by  this  bonrt,  notwithataadiiig 
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the  certificate  of  the  county  canvassers,  that  the  relator  was  daly  elected*  ^ 
— rA«  Peoph  V.  Vail,  20  Wend.,  \% 

3,  What  is  the  rale  as  to  the  judgment  on  an  information  of  a  fuo 
warranto  1 

Oil  nil  dicit  the  judgmeiit  is  quod  capiatut, — Rex  v.  Tyrrell,  11  Mod,^ 
235.  And  where  the  franchises  are*  usurped,  the  judgment  is  qt$od  extin' 
guaniur  ;  but  when  they  are  abused,  it  is  quodcapiatur  in  manus  domini 
regis. — Smithes  case,  4>  Afod,  Rep.,  54.  Rex  v.  Hunden,  And.,  391.  Mayor 
ofPtnryn,  Stra.,  582.  Rex  v.  Taylor,  7  Mod,  Rep.,  169.  Judgment  of 
seizure  will  be  given  on  the  non-appearance  of  a  corporation  to  an  in-  * 
fonndtion  in  the  nature  of  a  quo  warranio. — Rex  r.  The  City  of  Chester,  2 
SAow.,  366. 

Non-compliance  with  the  requirements  of  an  act  of  incorpomtion  of 
a  ta/npike  company,  as  to  the  construction  of  the  road,  is^er  se  misusery 
forfeiting  the  privileges  and  franchises  conferred. — The  People  ex  rel.  r* 
The  Kingston  and  the  Middleton  Turnpike  Road  Company,  23  Wendell^ 
193. 

It  is  not  necessary,  to  work  a  forfeiture,  that  the  neglect  or  refusal  to 
perform  the  duties  enjoined,  should  proceed  from  a  bad  or  corrupt  motive ; 
it  is  enough  that  the  duties  be  neglected  or  designedly  omitted. — The 
People  ex  rel.  v.  The  Kingston  and  Middleton  Turnpike  Road  Com- 
pany, 23  Wendell,  191.  The  People  ex  rel.  McCamp  v.  The  Bristol 
and  Renssdaervilte  Turnpike  Road  Company,  23  Wend.,  222.  The  Peo» 
pie  v.  HUlsdUle  and  Chatham  Turnpike  Road  Company,  23  Wend.,  254. 
The  People  ex  rel.  the  Jlttorney  General  v.  Kane^  23  Wend,,  414<.  Thomp- 
son ex  rd.  Tayliyr,  23  Wend.,  537. 

VThere,  to  an  information  in  the  nature  of  a  quo  warrarUo  filed  against 
individuals,  calling  upon  them  to  show  cause  by  what  warrant  they  exer- 
cise the  franchise  of  maintaining  a  bridge  across  a  navigable  river,  and 
exacting  toll  from  passengers,  the  defendants  answer  that  they  do  so  by 
virtue  of  an  act  of  the  legislature,  authorizing  the  erection  of  a  bridge  in  a 
specific  form,  and  that  they  have  in  all  respects  conformed  to  the  require* 
merits  of  the  act  grtihting  the  franchise^  upon  which  allegation  issue  i» 
taken  and  found  against  them  by  the  jury,  judgment  of  ouster  follows  of 
course.: — The  Piople  ex  rel.  Taylor  v.  Thompson,  21  Wend.,  235. 

The  judgment  of  ouster,  unless  it  be  reversed  by  a  writ  of  error,  de-^ 
termines  for  eter,  and  to  all  persons,  the  right. — VHca  Insurance  Company 
V.  Scott,  8  Cowen^s  JV.  7.  Rep.,  721.    Rect  v.  Leigh,  4  Burr,  2143. 

Although  the  ofilce  has  expired  when  judgment  on  the  right  of  the 
pertf^  coihefs  to  be  pfronouneed,  the  court  will,  notwitbsMnding,  proceed 
and  pronounce  judgment — as  the  relators,  if  successful,  are  entitled  to 
coats. — The  People  v.  LoomiSj  8  Wend.^  396. 


418  BtfS. 

RAPE. 

1.  What  is  a  rape  defined  to  be  t 

Bape  is  defined  to  be  the  unlawful  and  carnal  knowledge  of  a  woman 
by  force  and  against  her  will. — 1  Hatok.^  P.  C,  cA.  11,  ate.  2.  4  Blacks^ 
Com.y  210.     1  Easty  P.  C,  cL  10,  sec.  1,  p.  433, 

An  infant  .under  fourteen  years  of  age,  is  supposed  to  be  physically 
incapacitated  to  commit  the  crime ;  it  is  put  upon  the  ground  of  impoten- 
cy,  and  not  of  want  of  discretion. — 1  Hale^  630. 

.  A  husband  cannot  be  guilty  of  the  crime  on  his  wife ;  yet  he  may,  by 
assisting  another,  become  a  principal. — Lord  Ccistlehavens  case^  1  St» 
Tr.y  387. 

And  where  a  woman  is  forcibly  taken  away  and  the  marriage  cere- 
mony performed,  and  then  carnal  knowledge  obtained  of  her  by  force,  the 
marriage  must  be  legally  dissolved  before  the  party  can  be  convicted. — 1 
Roll.  Jlbr,,  629. 

And  the  ofilence  may  be  committed,  though  the  woman  at  last 
yielded  to  the  violence,  if  such  consent  was  forced  by  fear  of  death  or 
duress. — 1  Hawk^  P.  C,  cA.  41.  ( 

And  it  will  be  held  to  be  immaterial  if  she  was  at  first  taken  by  her 
consent,  if  she  was  afterwards  forced  against  her  will. — Harmon-  v.  The 
Commonwealchy  12  Serg.  4*  Rawle  Petrn.  Rep.y  69.  Commonwealth  ▼. 
Cooper^  15  Mass,  Rep.y  187,  U  edit.y  ISO.  Commonwealth  v.  Green^  2 
Pick.  Rep.y  380.  Pennsylvania  v.  Sullivan^  Jlddis.  Penn.  Rep.^  143. 
Rex  V.  Russeny  I  Easty  P.  C,  438.  Rex  v.  Hilly  1  Easty  P.  C,  439. 
Rex  V.  Hardwoody  1  Easiy  P,  C,  ch.  10,  sec.  3,  p.  440.  Rex  v.  BarronSy  1 
Russ.  Sf  Ry.y  519.  Rex.  v.  Jacksony  1  Russ.  Sf  Ry.y  487.  Revised  Sta* 
tutes  of  Jfew  Yorky  vol.  2,  p.  735,  sec.  18.  Rex  v.  Hodgsony  1  Russ.  4*  i?y., 
21 L  Rex  V.  BurroweSy  1  Russ*  Sf  Ry.y  519.  Rex  v.  CoXy  1  Moody y  337. 
Rex  V.  FolkeSy  1  Moodyy  354. 

Having  carnal  knowledge  of  a  married  woman,  under  circumstances 
which  induce  her  to  suppose  it  is  her  husband :  Held,  by  a  majority  of 
the  judges,  not  to  amount  to  a  rape. — Rex  v.  Jacksony  1  Russell  St  Ry.y 
487. 

If  somethinjT  occurs  to  create  an  alarm  to  the  party  while  he  is  per- 
petrating the  offence,  it  may  be  for  the  jury  to  say  whether  he  left  the 
body  re  infectSi  because  of  the  alarm,  or  whether  be  left  it  because  his 
purpose  was  accomplished.— i2ea?  v.  BurroweSy  1  Russ.  ScRy^y  519. 

2.  What  is  the  general  rule  aa  to  the  evidence  upon  an  indictme&t 
for  rape  1 

It  must  be  proved  that  a  rape  was  committed  on  the  prosecntrix 
against  her  will,  and  that  there  was  a  penetration  and  emission. — Rix  t. 
Russen^  1  Easiy  P.  C,  438.    Rex  v.  HUly  Ibidy  439. 

And  the  party  ravished  is  a  competent  witness.— JZeff  v.  Lord  Caah* 
kaveny  1  St.  TV.,  387. 
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And  the  general  character  of  the  prosecntor  may  be  impeached.^— 
Rex  T.  CliMrke^  2  Siark.^  243. 

And  the  prisoner  may  give  in  evidence  the  want  of  chastity  and 
common  decency  of  the  party  rayished ;  or  that  she  was,  or  had  been, 
connected  with  tne  prisoner. — Rex  ▼.  Hodgson^  1  Pick.  JE?9.,  190.  Rtxr. 
Clarke^  2  Stark.,  243. 

She  cannot,  however,  be  compelled  to  answer  whether  she  has  been 
connected  with  other  men. — Rex  v.  Hodgson,  1  Rusm.  Sc  Ry*,  211. 

It  is  said,  in  4  Btackstone^s  Com,,  213,  that  certain  circumstances 
may  be  in  favor  or  against  the  probability  of  the  commission  of  the  offence ; 
as,  whether  she  be  of  sooA  fame  ;  if  she  presently  discovered  the  offence, 
and  made  search  for  tne  offender ;  if  the  party  accu^ied  fled  for  it ;  these 
and  the  like  circumstances  give  greater  probability  to  her  evidence.  But 
on  the  other  side,  if  she  be  of  evil  fame,  and  be  unsupported  by  the  testi- 
mony of  others ;  if  she  concealed  the  injury  for  any  considerable  time 
after  she  had  an  opportunity  to  disclose  it  |  if  the  place  where  the  act 
was  alleged  to  have  been  committed,  was  so  situated  that  she  might  have 
been  heard,  and  she  made  no  outcry ;  these  and  the  like  circumstances, 
carry  a  strong,  but  not  conclusive,  presumption  that  her  testimony  is  false 
or  feigned. 

The  prisoner  was  indicted  for  an  attempt  to  commit  a  rape  on  Ce- 
lestia  Bull,  a  person  deaf  and  dumb ;  she  testified  against  him  by  signs, 
and  he  was  convicted. 

On  a  motion  for  a  new  trial,  Daggett,  J.,  held,  tRat  the  conviction  on 
this  gpround  was  proper,  and  that  evidence  of  her  good  character  was  also 
properly  given  to  the  jury,  in  confirmation  of  her  narrative. — The  State  v. 
DeWon,  8  Conn.  Rep.,  93.    Starke  on  Evidence,  1269. 

ifpon  an  indictment  for  a  rape,  the  woman  is  not  compelled  to  an* 
swer,  whether  she  has  not  had  connection  with  other  men,  or  with  a  parti- 
cular .person  named  ;  nor  is  evidence  of  her  having  had  such  connection, 
admissible. — Rex  v.  Hodgson,  1  Russ.  4*  Ryan,  211.  1  Phillips  on  Ev., 
222.    Dodd  v.  Jf orris,  3  Camph,,  519. 

On  the  trial  of  a  person  charged  with  the  crime  of  rape,  or  an  assault 
with  the  intent,  &c.,  the  inquiry  may  be  made  of  the  prosecutrix,  whether 
she  had  previous  connection  with  othet  men  \  and  it  seems  that  she,  in 
such  case,  is  not  privileged  from  answering. 

The  prosecutrix  may  be  shown  to  be,  in  fact,  a  common  prostitute ; 
so  also  a  previous  voluntary  connection  between  her  and  the  prisoner, 
may  be  proved;  and  evidence  may  be  fi^iven  of  particular  acts,  and  associ- 
ations indicating,  on  her  part,  a  want  of  chastity. 

It  seems,  also,  that  the  general  character  of  the  prosecutrix,  as  a 
common  prostitute,  may  be  shown;  and  that  the  prisoner  is  not  restricted 
to  proof  of  her  general  character  for  truth  and  veracity,  but  may  give  evi- 
dence of  her  general  moral  character. 

*The  same  rules  of  evidence  are  applicable  to  a  trial  for  an  indict* 
ment  for  a  simple  assault  and  battery  on  a  female,  followed  with  carnal 
knowledge. 

The  magistrate  before  whom  the  complaint  was  made,  cannot  be 
called  to  state  what  the  prosecutrix  testified  before  him,  as  to  her  having 


had  previous  cooneotioa  with  o^er^metty  if  the  inquiry  is  not  made  for 
the  piirpone  of  showing  a  discrepancy  in  her  testimony. 

Where  a  prisoner  is  tried  in  a  court  of  general  sessions,  on  an  indict- 
ment for  a  rape,  and  assault  with  an  intent,  &c.y  and  the  jury  convict 
of  an  assault  and  battery  only,  judgment  cannot  be  rendered,  the  sessions 
not  having  jurisdiction  of  the  offence  of  rape. — The  People  v.  Jlbboit^  19 
Wtnd\^  192. 

The  prisoner  was  indicted  for  an  aisault,  with  an  intent  to  commit  a 
rape  on  the  body  of  Rebecca  Sloper.  It  appeared  by  her  testimony,  that 
the  prisoner  came  into  her  bed  while  she  was  asleep,  and  violated  her  per* 
son,  and  then  sprang  from  the  bed ;  she  supposing  it  was  her  husband 
until  the  act  was  consummated.  The  jury  found  the  prisoner  guilty.  M6- 
tion  for  anew  trial,  on  the  ground  that  the  evidence  proved  the  act  a  rape, 
not  the  crime  laid  in  the  indictment. 

D^get,  J.,  refused  the  motion  \  he  observed  that  a  conviction  or  an 
acquittfj  of  an  attempt  to  commk  a  rape^  though  a  rape  may  in  fact  have 
been  committed,  will  bar  a  prosecution  for  a  ra^e,  the  former  being  neces- 
sarily included  in  the  latter.  The  same  principle  applies  in  the  case  of 
petit  treason,  in  a  servant  killing  his  master  ;  an  acquittal  or  conviction  of 
murder,  for  the  same  killing,  is  a  good  bar.  And  so,  also,  where  a  man  is* 
acquitted  for  a  murder,  it  is  a  good  plea  to  an  indictment  for  manslaughter 
of  the  same  person,  or  e  converso. 

So  on  a  conviction  of  theft,  where  it  appears  that  the  facts  amount  to 
a  robbery,  the  robbeiy  is  barred  by  the  conviction. — SUtU  v.  Sheppardj  7 
Conn.  Rep.y  54,  S.  P.     Commonwealth  v.  Cooper^  15  Mass,  R^^  187. 

The  prisoner,  an  infant  under  the  age  of  fourteen  years,  was  convict* 
ed  for  an  assault,  with  intent  to  commit  a  rape. 

By  the  court,  Parker,  C.  J.,  dissenting.  The  court  are  of  opioion, 
that  the  verdict  must  stand,  and  judgment  be  rendered  on  it.  Tne  law 
which  regards  infants  under  fourteen  as  incapable  of  committing  rape, 
was  established/avorem  viia^  and  ought  not  to  be  applied  by  analogy  to  an 
Inferior  offence,  the  commission  of  whieh  is  not  punished  with  death.  A 
minor-  of  fourteen  years  of  age,  or  just  under,  is  capable  of  that  kind  of 
force  which  constitutes  an  essential  ingredient  in  the  crime  of  rape,  and 
he  may  make  an  assault  with  an  intent  to  commit  that  crime,  although  by 
an  artificial  rule  he  is  not  punishable  for  the  crime  itself.  An  intention  to 
do  an  act,  does  not  necessarily  imply  an  aUlity  to  do  it ;  as  a  man  who  is 
emasculated,  may  use  force  with  intent  to  ravish,  although  possibly,  if  a 
certain  effect  should  be  now,  as  it  was  formerly,  held  essential  to  the 
crime,  he  could  not  be  convicted  of  a  rape.  Females  might  he  in  as  much 
danger  from  precocious  boys  as  from  men,  if  such  boys  are  to  escape  with 
impunity  from  felonious  assaults,  as  well  as  from  felony  itsetf. — Common' 
wealth  V.  Green^  2  Pick.  Mass.  JZtfjp.,  380. 

A  general  conviction  of  a  pnsoner,  charged  both  as  principal  in  the 
first  degree,  and  as  an  aider  and  abetter  of  another  man  in  rape,  is  valid 
on  the  account  charging  him  as  principal*  On  such  an  indictment,  evi* 
dence  may  be  given  of  several  rapes  on  the  same  woman  at  the  same  time, 
by  the  prisoner  and  other  men,  each  assisting  the  others  in  torn,  without 
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permitting  the  prosecutor  to  elect  on  which  count  to  proceed. — Rex  v 
FolkeSj  1  Moody^  p.  854- 


RECEIPT. 

1.  What  is  the  general  rule  as  to  the  effect  of  a  receipt  \ 

Like  a  settled  account^  it  is  oxAy  primSt  fhcit  evidence  of  what  it  pur* 
ports  to  he  upon  the  face  of  it ;  and  upon  satisfactory  proof  heing  made, 
that  it  was  ohtained  hy  fraud,  or  was  given  under  a  mistalce,  either  of  facts, 
or  under  ignorance  of  Ie«il  rights  of  the  party  who  gave  it,  it  may  he  in- 
quired into  and  corrected  in  a  court  of  law  as  well  as  in  a  court  of  equity. 
When  this  is  made  out  hy  evidence,  it  then  appears  that  heyond  the  sum 
actually  paid,  it  was  given  without  consideration.  But  this  want  of  con- 
sideration ought  to  be  made  clearly  to  appear  by  the  party  who  attempts 
to  impeach  the  validity  of  the  instrument.  If  this  is  not  done,  the  presjrap- 
tion  in  favor  of  the  written  acknowledgment  of  the  party  must  prevail. — 
Thompson  et  al,  v.  Fauset^  1  Pet,  V.  S.  Rep.y  C.  C,  183.  Harden  v.  Gor 
dbn,  2  Mason^s  Rep.y  541.     Elwell  v.  Lessley,  2  Halst.  Rep.,  349. 

The  case  of  receipts  is  exempt  from  the  application  of  the  rule,  that 
parol  evidence  is  not  admissible  to  vary  or  contradict  a  written  agree- 
ment i  for  a  receipt  is  not  evidence  of  a  contract,  but  of  payment ;  and  it 
has  always  been  permitted  to  show  that  something  short  of  the  actual 
terms  of  the  receipts  was  intended  $  it  heing  conclusive  only  as  to  the 
amount  of  money  paid,  and  not  even  for  that,  provided  any  mistake  can 
be  shown  to  have  taken  place  in  the  adjustment  between  the  parties.— 
Stackpole  v.  Arnold,  1 1  Mass.  Rep.,  26,  S.  P.  Hunt  v.  Mams,  7  Mass 
Rep.,  518.  Parker  v.  Prentiss,  6  Mass.  Rep.,  430.  Watson^s  Admr.  v. 
Blaine's  Exrs.,  12  Serg.  4r  Rawle,  Penn.  Rep.,  131.  S.  P.  Jordon  v.  CoO' 
per,  3  Id.,  564.  Hamuton  v.  McGuire,  3  lb.,  355.  Oniel  v.  Lodge,  3  Har* 
Hr  McHen.,  433.  Heilner  v.  Imbrie,  6  Serg.  if  Rawle  Rep.,  410.  McDer- 
mott  V.  The  United  States  Insurance  Co.,  3  lb.,  607.  Miuer  y.  Heller,  7  Ib,^ 
36.  Corbitt  v.  Lucas  4*  Deterrer,  4  McCord*s  Rep.,  323.  City  Council  v. 
Corleis,  2  Bail.  Rep.,  186.  Joyner  v.  Cooper,  2  BaU.  Rqf.^  199.  Stephen^ 
ton  V.  Rogers,  2  HilVs  Rep.^  291. 

Although  the  consideration  expressed  in  a  deed  is  acknowledged  to 
have  been  paid,  parol  evidence  is  admissible  to  show  that  it  had  not  been 

Cid.^^owen  v.  Bell,  20  Johns.  JV.  Y.  Rfp.,  338.  S.  P.  Goodwin  v.  Gil- 
Hy  9  Mass,  Rep.,  514.  Pomeroy  v.  Philips,  12  lb,,  514.  Kipp  v.  2)m- 
nistcn,  4  Johns.  Rep.,  23.  Moneu  v.  Lawrence,  12  Johns.  Rep.,  531.  J^oT' 
ion  V.  The  People,  8  Cowen,  139.  Edson  v.  Weston,  7  Cowen,  278.  Clumd- 
ler  V.  Herrick,  19  Johns.  Rep.,  129.  Rowley  v.  Stoddard^  7  Johns.  Kcp.^ 
207.    Southwick  v.  Haydon^  7  Cotoen,  334. 
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RECOGNIZANCE. 

1.  What  is  recognizance  1 

It  is  an  obligation  of  record,  entered  into  before  a  court  or  officer 
dulv  aathorized  for  that  parpose,  with  a  condition  to  do  some  act  required 
by  law,  which  is  therein  specified. — 2  Black.  Cam.^  3^1.  Dick.  Jusi.^  h, 
t.     1  CkUty  C. .  Lto,  90. 

Recognizances  relate  either  to  criminal  or  civil  matters.  1.  Recog 
nizances  in  criminal  cases,  are  either  that  the  party  shall  appear  before 
the  proper  court  to  answer  to  such  charges  as  are  or  shall  be  made  against 
him,  that  he  shall  keep  the  peace,  or  be  of  good  behavior.  Witnesses  are 
also  required  to  be  bound  in  a  recognizance  to  testify.  2.  In  civil  cases 
recognizances  are  entered  into  by  bail,  conditioned  that  they  will  pay  the 
debt,  interests  and  costs,  recovered  by  the  plaintifi*  under  certain  contin* 
gencies.  There  are  also  cases  where  recognizances  are  entered  into 
under  the  authority  and  requirements  of  statutes. — 1  ChiUjfa  Cr.  Laio,  90. 
2  Sell.  Practice,  45. 

A  party  bound  to  appear  at  a  court  of  criminal  jurisdiction,  and  an 
swer  what  shall  be  objected  against  him,  forfeits  his  recognizance  if  he 
departs  without  leave ;  it  is  no  answer  to  a  suit  on  the  recognizance,  that 
he  appeared  and  was  ready  to  answer,  if,  at  a  subsequent  day,  he  did  not  « 
appear  when  demanded. — The  People  v.  Stager,  10  Wendell,  431. 

2.  What  is  sufficient  to  discharge  a  recognizance  1 

Where  the  condition,  either  of  a  bond  or  recognizance,  becomes  im- 
possible of  performance  by  the  act  of  God,  or  of  the  law,  or  the  obligee 
or  counsel,  performance  is  excused. — The  People  v.  Manning,  8  Cowen^ 
297. 

E,  G,,  A  sheriff's  recognizance  to  appear  on  an  attachment,  where  he 
is  sick  at  the  day,  and  afterwards  dies. — Ibid. 

If  after  a  recognizance  is  entered  into,  the  party  charged  is  arrested 
on  a  bench  warrant  issued  upon  an  indictment  for  the  same  ofience,  and 
he  subsequently  escapes,  his  bail  are  discharged. — The  People  v I  Stager^ 
10  FFenc?.,  431. 

After  such  arrest,  the  public  prosecutor  should,  it  seems,  require  new 
bail,  or  move  for  the  commitment  of  the  defendant. — Ibid. 

On  a  verdict  of  acquittal,  if  the  defendant  be  in  prison  he  is  imme- 
diately discharged ;  and  if  out  on  bail,  his  recognizance  is,  ipso  f ado,  dis- 
charged without  any  further  entTy.'^Milla  v.  Mcdnfy  4  Cowen,  406. 

A  recognizance  cannot  be  respited  from  one  court  to  another,  con- 
trary to  the  remonstrance  and  express  dissent  of  the  bail,  if  they  have  the 
principal  in  court  at  the  time  of  the  motion  for  a  respite.-^ TAe  People  v. 
Cleary,  17  Wend.,  374. 

tt  seems,  however,  that  a  recognizance  may  be  respited  without  the 
knowledge,  approbation  or  consent  of  the  bail,  and  still  be  obligatory  j 
and  that  to  discharge  them  from  liability,  there  must  be  an  express  di»' 
sent.— TAe  Peop/e  v.  Cleary,  17  Wend.,  374. 
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A  recognizance  taken  in  the  Oyer  and  Terminer  for  the  appearance 
of  a  party  at  the  next  general  sessions,  may  be  respited  from  the  sessions 
to  the  Oyer  and  Terminer.— TAe  People  v.  Gay,  10  Wend.,  509. 

A  recognizance  that  the  putative  father  of  a  bastard  child  shall  ap- 
pear at  the  general  sessions,  and  abide  such  order  as  shall  be  made  for 
the  relief  of  the  town  in  which  the  child  was  bom,  remains  in  force,  not- 
withstanding that  subsequent  to  the  time  of  the  entering  into  the  re- 
cognizance, the  distinction  between  town  and  county  poor  is  abolished, 
and  the  child  bv  means  thereof  becomes  a  county  charge,  instead  of  a 
town  charge ;  the  suit  on  the  recogrnizance  being  considered  as  prosecut- 
ed for  the  benefit  of  the  county. — The  People  y.  Haddock^  12  Wendell,  475. 

It  need  not  be  positively  averred  in  a  suit  on  the  recognizance,  that 
the  recognizance  was  fiUed  m  or  made  a  record  of  the  court,  in  which  it 
was  returnable ;  it  is  sufficient  on  general  demurrerj  that  the  declaration 
refer  to  it  as  a  record  of  the  court. 

An  averment  that  the  principal  although  called  did  not  appear,  is 
equivalent  to  an  averment  that  his  default  for  not  appearing,  was  entered 
ef  record,  and  supersedes  the  necessity  of  an  allegation  that  the  bail  did 
not  produce  the  principal. — The  People  v.  Huggins,  10.  Wend.,  464,  and 
i  Wend.,  387. 

It  is  not  necessary  for  the  plaintiff  to  allege  that  a  fi.fa.  was  pre 
viously  issued,  on  a  recognizance  of  bail. — Gillespie  v.  White,  16  Johns 
R^.^  117. 


OF  REMAINDERS. 

1.  What  is  a  remainder  1 

A  remainder  is  a  remnant  of  an  estate  in  land,  depending  upon  a  par- 
ticular prior  estate,  created  at  the  same  time,  and  by  the  same  instrument, 
and  limited  to  arise  immediately  on  the  determination  of  that  estate,  and 
not  in  abri^ment  of  it. — Co.  Litt,,  49  a,  143  a,  2  Blacks.  Com,,  163. 
Preston  on  Estates,  voL  1,  p.  90,  91.  Griggs  v.  Dodge,  2  Day^s  Conn. 
Pep,,  28.  Bedon  v.  Bedon,  2  Bailey^s  Rep.,  231.  Tanner  v.  Livingston, 
12  Wend.,  83.  Jackson  ex  dem.  Burhans  v.  Elmendorf,  3  Wend.,  222. 
Rogers  v.  Rogers,  3  Wend.,  503.  Smith  et  al.  v.  Tucker,  2  Dev.,  541. 
(1830.)     See  Rev.  St.,  ch.   37,  sec.  2.     Burnett  v.  Roberts,  4  Dev.,  81. 

il833.)     Knight  v.  Leake,  2  Dev.  Sf  Batt.,  133.  (1836.)    Smith  v.  Bell,  6 
^eters*  S.  C.  Rqt^  68.    Carver  v.  Jlsior,  4  Peters^  S.  C.  Rep.,  I. 

2.  Into  wliat  two  sorts  are  remainders  divided  ^ 
Into  vested  and  contingent. 

3.  What  amounts  to  a  vested  remainder  1 

A  vested  remainder  is  a  fixed  interest,  to  take  efiect  in  possession 
after  a  particukr  estate  is  spent.    If  it  be  unosrtain  whether  a  use  or  e*- 
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tate  limited  infuhiro  shall  erer  vest,  that  use  or  est&ce  is  certain  to  be  i» 
contingency.  But  though  it  may  be  uncertain  whether  a  remainder  will 
ever  take  effect  in  posststion^  it  will  nevertheless  be  a  remainder  if  the  in- 
terest  be  fixed.  The  law  favors  vested  estates,  and  no  remainder  will  be 
construed  to  be  contingent,  which  may,  consistently  with  the  intention,  b» 
deemed  vested.  A  grant  to  A.  for  life,  remainder  to  B.,  and  heirs  of  faia 
body,  is  a  vested  remainder ;  and  yet  it  is  uncertain  whether  B.  may  not 
die  without  heirs  of  his  body  before  the  death  of  A.,  and  so  the  remainder 
never  take  effect  in  possession.  Every  remainder-man  may  die,  and 
without  issue,  before  the  death  of  the  tenant  for  life.  It  is  the  present 
capacity  of  taking  effect  in  possession,  if  the  possession  were  to  become 
vacant,  that  distinguishes  a  vested  from  a  contingent  remainder.  When 
the  event  on  which  the  precedent  estate  is  limited  must  happen,  and  when 
it  also  may  happen  before  the  expiration  of  the  estate  limited  in  remain* 
der,  that  remainder  is  vested  $  as  in  the  case  of  a  lease  to  A.  for  liie,  re* 
mainder  to  B.  during  the  life  of  A.,  the  preceding  estate  determines  on  an 
event  which  must  happen ;  and  it  may  determine  by  forfeiture  or  sorren*^ 
der  before  the  expiration  of  A.'s  life,  and  the  remainder  is  therefore  vested* 
— 10  Co.,  85  a.  Parkhwrst  v.  Smithy  Wills.  Rep,^  337.  Feame  on  Rem^ 
277,  278.    Essay  on  Rem.,  102.    Fearnt^  279, 286. 

71  limitation  after  a  power  of  appointment,  as  to  the  use  of  A.  for  life^ 
remainder  to  such  use  as  A.  shall  appoint,  and  in  defaalt  of  appointment^ 
remainder  to  B.,  is  a  vested  remainder,  though  liable  to  be  divested  by  the 
execution  of  the  power. — Cunningham  v.  Moody y  1  Fe«.,  174.  Dot  v. 
Martin^  i  Term.  Rep.^  39.    Sugden  on  Powers^  151.  bth  London  edition. 

4.  What  is  the  rule  in  the  case  of  a  devise  to  trustees  and  their  heirs^ 
during  the  minority  of  a  beneficial  devisee  % 

The  general  rule  is,  that  a  trust  estate  is  not  to  continue  beyond  the 
period  required  by  the  purposes  of  the  trust ;  and  notwithstanding  the  de- 
vise is  to  trustees  and  their  heirs,  they  take  only  a  chattel  interest,  for  the 
trust,  in  such  a  case,  does  not  require  an  estate  of  a  higher  quality.  If  the 
devisee  dies  before  the  age  of  twenty-one,  the  estate  descends  to  his  heirs 
as  a  vested  inheritance. — Doe  v.  Lea,  3  Term  Rep.^  4L  Stanley  v.  Stan- 
ley, 16  Ves.y  491.  Doe  y.  J^icholls^  1  Bam.  Sc  Cresw.^  336.  Essay  on  Re- 
mainders by  Comishy  105, 107. 

Where  a  testator  devised  a  tract  of  land  to  a  son  and  to  the  wife  of 
such  son,  kubendum  unto  them,  and  the  survivor  of  them  for  and  during 
their  natural  lives ;  and  by  a  subsequent  clause,  devised  the  same  premi* 
ses,  from  and  immediately  after  the  c^ecease  of  the  sou  and  wife,  onto 
their  heirs  male,  habendum  unto  such  heirs  male,  and  to  their  heirs  and 
assigns  for  ever,  share  and  share  alike  ;  it  was  held,  that  the  tesutor  and 
his  wife  took  estates  for  life,  and  that  their  heirs  male,  living  at  the  death 
of  the  testator,  took  a  vested  remainder  in  fee,  which  opened  to  let  in  af* 
ter-bom  children. — Tanner  v.  Livingston^  12  Wend.^  83. 

Vested  remainders  are  actual  estates,  and  may  be  conveyed  by  any 
<tf  the  conveyances  operating  b^  force  of  the  statute  of  uses. 

Where  a  remainder  is  limited  to  the  use  of  several  persons,  who  do 
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mot  all  become  capable  at  tbe  same  time,  as  a  devise  to  A.  for  life,  remain* 
^er  to  bis  children ;  the  children  living  at  the  death  of  the  testator  take  ves- 
ted remainders,  subject  to  be  disturbed  by  after-bora  children.  The  re- 
mainder vested  in  the  person  first  becoming  capable ;  and  the  estate  opens 
and  becomes  divested  in  quantity  by  the  birth  of  subsequent  children,  who 
are  let  in  to  take  vested  proportions  of  the  estate.  So,  a  devise  to  A«,  in 
fee,  if  J  or  when,  he  attains  the  agt  of  twenty-one  years,  becomes  a  vested 
remainder,  provided  the  will  contained  an  intermediate  disposition  of  tbe 
estate,  the  estate  so  devised  is  not  vested,  but  becomes  a  contingent  or 
executory  devise. — Feame,  394,  396.  Do»  v.  Perin^  3  Term  Rtp,^  484. 
Lawrence  v.  Maggs,  1  Edm^s  Rep.^  453.  Doe  v.  Provest^  4  Johns.  Rep*^ 
61.  Right  V.  Creber,  5  Barn.  4-  Cresw,,  866.  Ennoble  v.  Patch,  3  Pick. 
Rep,,  860.  Barastan^s  case,  3  Co,,  19.  Doe  v.  Underdoum,  Wills,  Rep^ 
^93.  Goodtiule  v.  Whitby,  1  Butv.,  228.  Doe  v.  Leak,  3  Term  R^^ 
41.  Bloomfield  v.  Crowdes,  5  Boss,  4-  PuU,,  313.  Doe  v  Moore,  14 
Bastes  Rep.,%0\,  Bullock  r.  Stones,  2  Ves.,  521.  £ltr  William  Grant  i» 
Htnson  v.  Graham,  6  /6i(/,  243.    4  iT^n^'^  Com,,  205. 

5.  What  is  a  contingent  remainder  % 

A  contingent  remainder  is  limited  so  as  to  depend  on  an  event  or 
condition  which  is  dubious  and  uncertain,  and  may  never  happen  or  be 
performed,  or  not  until  after  the  determination  of  the  particular  estate. 
It  is  not  the  uncertainty  of  enjoyment  in  future,  but  the  uncertainty  of  the 
Tight  to  that  enjoyment,  which  marks  the  difference  between  a  vested  and 
eontinffent  interest.  The  contingency  on  which  the  remainder  is  made  to 
depend  must  be  a  common  or  near  possibility,  as  death,  or  death  without 
issue,  or  coverture.  If  it  be  founded  on  a  remote  possibility,  as  a  remain- 
der to  a  corporation  not  then  in  being,  or  to  the  heirs  of  B.  who  is  not  then 
in  being,  (and  which  the  law  terms  a  possibility  upon  a  possibility),  the  re- 
mainder is  void. — Feame  on  Rem,,  3.  Preston  on  Estates,  71,  74.  The 
Mayor  of  London  v.  Alfred,  Cro,  C,,  576.  2  Co,,  51.  JV.  IT.  Revised  Stt- 
muss,  vol.  1,  p.  724,  sec.  26. 

6.  How  are  contingent  remainders  classified  \ 

The  first  sort  is  where  the  remainder  depends  on  a  contingent  de- 
termination of  the  preceding  estate,  and  it  remains  uncertain  whether  the 
use  or  estate  limited  in  future  will  ever  vest.  Thus,  if  A.  makes  a  feofi^ 
ment  to  the  use  of  B.,  till  C.  returns  from  Rome,  and  after  such  return  re- 
mainder over  in  fee,  the  remainder  depends  entirely  on  the  uncertain  or 
contingent  determination  of  the  estate  in  B.,  by  the  return  of  C  from 
Rome. — 3  Co.,  20,  a.  b,  •  Levies'  case,  10  Co,,  85^  a 

The  second  sort  is  where  the  contingency  on  which  the  remainder  ie 
'Co  take  effect  is  independent  of  the  determination  of  the  preceding  estate, 
and  must  precede  the  remainder. 

As  if  a  lease  be  to  A.  for  life,  remainder  to  B.  for  life,  and  if  B.  die 

before  A«,  remainder  to  C.  for  life,  the  event  of  B.  dying  before  A.  does 

not  affect  the  determination  of  the  preceding  estate,  but  it  is  a  dubious 

event  which  must  precede  in  order  to  give  effect  to  the  remainder  in  C* 

3.  Cro.,  20,  a.    Co.  Lift,,  ^78,  a. 
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A  third  kind  is  where  the  condition  upon  which  the  remainder  ie 
hmited,  is  certain  in  event,  hot  the  determination  of  the  particular  estate 
may  happen  before  it. 

Thus,  if  a  grant  be  made  to  A.  for  life,  and,  after  the  death  of  B^  ta 
€.  in  fee  ;  here,  if  the  death  of  B.  does  not  happen  until  after  the  death 
of  A.,  the  particular  estate  is  determined  before  the  remainder  is  vested, 
and  it  fails  from  the  want  of  a  particular  estate  to  support  it.— 3  Co.y  20,  a., 

The  fourth  class  of  contingent  -remainders  is  where  the  person  to 
•whom  the  remainder  is  limited  is  not  ascertained  or  not  in  being.  As  in 
the  case  of  a  limitation  to  two  persons  for  life,  remainder  to  the  survivor 
of  them  ;  or  in  the  case  of  a  lease  to  A.  for  life,  remainder  to  the  right 
heirs  of  B.,  then  living,  and  if  he  should  not  die  until  after  A.  the  remaiin- 
der  is  gone,  because  the  particular  estate  failed  before  the  remainder  could 
vest.— Cro.  C,  102.  3  Cro,^  20,  a.  Fiame,  36.  JV*eto  York  Revised  Sta^ 
utei,  bol.  1,  jp.  723,  sec.  13.    Parkhurst  v.  Smithy  Wtlles  i?«.,  327. 

Contingent  remainders  are  divided  by  Sir  William  Bkckstone  into 
two  kinds,  viz. :  remainder  limited  to  take  effect  either  to  a  dubious  and 
uncertain  person^  or  upon  a  dubious  and  uncertain  eveni.  The  first  three 
of  Mr.  Fearne's  remainders  are  all  resolvable  into  the  contingency  of  a 
dubious  and  uncertain  event,  and  it  is  only  the  last  that  is  limited  to  a 
dubious  and  uncertain  person. 

Lord'C>  /.  Willes^  m  the  opinion  which  he  gave  before  the  House  of 
Lords,  on  behalf  of  all  the  judges,  in  the  case  of  Parkhurst  v.  Smitk^ 
Wills.  Rep.j  327,  declared  that  there  were  but  two  sorts  of  contingent  re* 
mainders ;  1.  Where  the  person  to  whom  the  remainder  was  limited  was 
not  in  esse,  2.  Where  the  commencement  of  the  remainder  depended  on 
some  matter  collateral  to  the  determination  of  the  particular  estate. 

Whenever  a  contingent  remainder  is  limited,  and  there  is  another 
limitation  over,  if  the  contingent  limitation  be  not  in  fee,  the  subsequent 
limitation  may  be  vested,  if  the  person  to  take  be  in  esse.^^Feame  Conn, 
Rep,^  338. 

In  Chudleigh^s  casty  1  Rep.y  137,  the  court  held ;  that  upon  a  feofl!^ 
ment  to  the  feoffees  during  the  life  of  A.,  and  after  his  death  to  the  first 
and  other  sons  successively  in  tail,  with  several  remainders  over ;  and 
A.  having  no  sons  at  the  time  of  the  feoffment,  the  uses  limited  to  persons 
not  in  esse  were  contitgent,  but  the  uses  to  persons  in  esse  were  vested 
immediately,  and  that  the  contingent  uses,  when  they  should  come  in  esse^ 
would  vest  by  interposition,  if  the  estate  for  life,  which  ought  to  support 
them,  was  not  disturbed. — See  Lewis  Cole^s  case^  1 1  Rep*^  80.  And  see 
Tracy  v.  Letkuber^  3  Jltkins,  774.     Whitfield  v.  Bewitty  2  P.  Williams^  240. 

And  a  subsequent  contingent  remainder  may  become  vested  in  in- 
terest before  a  preceding  one. — Unedale  v.  Unedale^  2  RoWs  ^br,^  IIU 
But  not  where  there  is  a  contingent  limitation  in  fee. — Lvddingion 
V.  Kime,  1  Salk.,  224.  Doe  v.  Holmes,  2  Wills,  239.  Goodrighi  v.  Dur- 
Aam,  Doug,,  251.  But  the  rule  does  not  seem  to  apply  to  trust  estates, 
or  to  those  devised  under  powers.-— JtfaunJre//  v.  MaundrM^  7  Yes,,  24. 

A  fee  cannot  be  mounted  on  a  fee  by  a  conveyance  at  common  law. 
'^^Luddington  v.  Kime,  1  Lord  Raymond,  203.  But  there  may  be  contin  • 
gent  remainder  in  fee,  after  a  previous  contingent  limitation  in  fee,  by  de- 
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▼ise ;  but  if  the  first  remainder  becomes  vested,  the  sabsequent  is  yoid.— « 
Keen  y.  Dickson^  3  Term  Rep,,  495.     Cromp  v.  Jforwood,  2  Marsh,  161 
Doe  V.  Donneran^  Doug.,  504. 

The  court  held,  that  a  contingent  remainder  may  take  effect  in  some, 
and  not  in  all  the  persons  to  whom  it  is  limited,  according  as  they  come 
into  being  before  the  determination  of  the  particular  estate,  and  others  not. 
A  renudnder  may  vest  immediately  in  those  children  who  were  living  at 
the  date  of  the  deed,  subject  not  to  an  absolute  divestment,  but  to  an  altera- 
tion  or  lessening,  by  the  birth  of  other  children.  At  each  subsequent  birth, 
the  remainder  would  open  and  let  the  child  in. —  Wager  v.  Wager,  1  Serg, 
4"  Rawle,  Penn.  Rep.,  p.  374«.  Dunwoodie  v.  Ried,  3  Serg.  4r  Ramies 
Pennsylvania  Rep,,  435.  Chomley^s  case,  Co,,  51.  Fearne  Cunt,  Rem,j 
375. 

7.  What  is  the  rule  in  Shelley's  case  1 

That  when  the  ancestor,  by  any  gift  or  conveyance,  taketh  an  estate 
of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs,  in  fee  or  in  tail,  the  heirs  are  words 
of  limitation  of  the  estate,  and  not  words  of  purchase. — 1  Cokeys  Rep,^ 
104.  Preston  on  Estates,  vol.  I,  p.  263,  419.  Cruise's  Dig.,  til.  32,  eh. 
22.     Co.  Lift,,  376,  b. 

The  rule  is  equally  applicable  to  conveyances  by  deed,  and  to  limi- 
tations  in  wills,  whenever  the  limitation  gives  the  legal,  and  not  the  mere 
trust  or  equitable  title.  But  there  is  more  latitude  of  construction  allow- 
ed in  the  case  of  wills,  in  furtherance  of  the  testator's  intention ;  and  the 
rule  seems  to  have  been  considered  as  of  more  absolute  control  in  its  ap- 
plication to  deeds.  When  the  rule  applies,  the  ancestor  has  the.  power 
of  alienation,  for  he  has  the  inheritance  in  him ;  and  when  it  does  not  ap- 
,  ply,  the  children  or  other  relations,  under  the  denomination  of  heirs,  have 
an  original  title  in  their  own  right,  and  as  purchasers  by  that  name.  The 
policy  of  the  rule  was,  that  no  person  should  be  permitted  to  raise  in  an- 
other, an  estate  which  was  essentially  an  estate  of  inheritance,  and  at  the 
same  time  make  the  heirs  of  that  person  purchasers. 

Various  considerations  have  been  supposed  to  have  occurred  in  pro- 
ducing the  rule,  but  the  judges,  in  Perrin  v.  Blake,  imputed  the  origin  of  it 
to  principles  and  policy  deduced  from  feudal  tenure }  and  that  opinion 
has  been  fi^enerally  followed  in  all  the  succeeding  discussions. 

Mr.  Justice  blackstone,  in  his  argument  in  the  exchequer  chamber, 
in  Perrin  v.  Blake,  Harg.  Law  Tracts,  489,  does  not  admit  that  the  rule  took 
its  rise  merely  from  feudal  principles ;  and  he  says  he  never  met  with  a 
trace  of  any  such  suggestion  in  any  feudal  writer.  He  imputes  its  origin, 
growth,  ana  establishment,  to  the  aversion  that  the  common  law  had  to 
the  inheritance  being  in  abeyance ;  and  it  was  always  deemed  by  the 
ancient  law  to  be  in  abeyance  during  the  pendency  of  a  contingent  re* 
mainder  in  fee  or  in  tail.  Another  foundation  of  the  rule,  as  he  observes, 
was  the  desire  to  facilitate  the  alienation  of  land  and  to  throw  it  into  the 
track  of  commerce  one  generation  sooner,  by  vesting  the  inheritance  in 
the  ancestor,  and  thereby  giving  him  the  power  of  disposition. 
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In  Doe  r.  Laming^  2  Bur.  Rep,^  1100,  Lord  Mansfield  considered  the 
maxim  to  have  been  originally  introduced,  not  only  to  save  to  the  lord  the 
fruits  of  his  tenure,  but  likewise  for  the  sake  of  specialty  creditors  $  had 
the  limitation  been  construed  a  contingent  remainder,  the  ancestor  might 
have  destroyed  it  for  his  own  benefit ;  and  if  he  did  not,  the  lord  would 
have  lost  the  fruits  of  his  tenure,  and  specialty  creditors  their  debts. 

The  rule  as  to  legal  estates  has  had  a  prescriptive  and  uncontrollable 
authority,  but  the  courts  of  equity  have  not  considered  themselves  boond 
to  an  implicit  observance  of  it  in  respect  to  limitations  which  do  not  in- 
clude or  carry  the  legal  estate.  In  marriage  articles,  for  instance,  where 
there  is  a  covenant  to  settle  an  estate  upon  A.  for  life,  and  the  heirs  of 
his  body,  the  courts  look  at  the  end  and  consideration  of  the  settlement, 
and  t^eyond  the  legal  operation  of  the  words. 

So  also,  in  decreeing  the  execution  of  executory  trusts,  the  court  of 
chancery  has  departed  from  what  would  be  the  legal  operation  of  the  words 
limiting  the  trust,  when  applied  to  legal  estates ;  and  the  words  heirs  of  the 
body  of  cestui  que  trust,  although  preceded  by  a  limitation  for  life  to  the 
cestui  que  trust,  are  construed  to  be  words  of  purchase  and  not  of  limita- 
tion.— Trevor  v.  Trevor,  1  Eq.  Cos,  Abr,,  387,  pL  7,  Jones  v.  Laugktcn^ 
Ibid,  392,  pi.  2.  Streatfield  v.  Streatfield,  cases  temp.  Talb.,  176.  Hon- 
our  V.  Honour,  2  Vem.,  658.  Ball  v.  Coleman,  1  P.  Wm.,  142.  Htgh-^ 
way  y.  Bonnar,  1  Bro.,  584.  Feame  on  Remainders,  141.  Bagskaw  v. 
Spencer,  1  Ves.,  142.  2  ^^tk.  Rep.,  346,  590.  1  Coil.  Jurid.,  no.  15. 
Feame  on  Remainders,  142,  175,  181.  Coulson  v.  Coulson,  2  Jltk.  Rep^^ 
246.  Sir.  Rep.,  1125.  Wright  v.  Reason,  1  Eden,  119.  Fearne  on 
Remainders,  159,  169.  Jones  v.  Jitorgan,  1  JBro.,  206.  Papillion  v.  Rice^ 
2  P.  Wm.,  471. 

There  are  several  cases  in  which  a  devisee,  the  words  heirs,  or  Aetrs 
of  the  body  have  been  taken  to  be  words  of  purchase,  and  not  of  limitation, 
in  opposition  to  the  rule  in  Shelley  s  case.  < 

1.  Where  no  estate  of  freehold  is  devised  to  the  ancestor,  or  he  is 
4ead  at  the  time  of  the  devise. 

In  that  case  the  heir  cannot  take  by  descent  when  the  ancestor  never 
laid  in  him  any  descendable  estate.  It  is  the  same  thing  if  the  ancestor 
takes  only  a  chattel  interest  by  the  devise.  "* 

2.  Where  the  testator  annexes  words  of  explanation  to  the  word  heirs, 
as  to  the  heirs  of  A.  now  living.  Showing  thereby,  that  he  meant  by  the 
word  heirs  a  mere  descriptio  personarum,  or  specific  designation  of  certain 

'  individuals ;  or  where  the  testator  superadds  words  of  explanation,  or 
{fresh  words  of  limitation,  and  a  new  inheritance  is  grafted  upon  the  heirs 
to  whom  he  gives  the  estate.— Sir  Thomas  Tippen*s  case^  cited  in  1  P. 
Wm.,  359,  Co.  Liti^  319,  b.  Burchett  v.  Durdant,  2  Vent.,  311.  Car., 
154,  S.  C.  Jlrcher^s  case,  1  Co.,  66.  Lisle  v.  Gray,  2  Lev.,  233.  lio. 
Raym.,  315,  S.  C.  Luddington  v.  Kime,  1  Lord  Raym.,  203.  Backhouse 
V.  iVells,  1  Eq.  Cos.  Mr.,  184,  pi.  27.  Doe  v.  Laming,  2  Bur.  Rep.,  1 100. 
Justice  Blackstone's  org.  in  Perrin  v.  Blake.  Harg.  Law  Tracts,  504, 
505.  Co.  Litt.,  9  a.  Hatterley  v.  Jackson.  Sir.,  1 172.  The  Master  of 
the  Rolls  in  Stanley  v.  Wife,  1  Cox's  cases,  432.     Wild's  case,  6  Co.,  16. 


D'mglejf  r.  Dingliy^  5  Ma$s,  Rep,,  535.  Doe  v.  Pravoosty  4  JokmwCt 
Rtp.y  61. 

The  great  difficulty  has  been  to  settle  when  the  rule  and  when  the 
intention  in  opposition  to  the  rule,  shall  prevail.  We  have  seen  the  effort 
that  wns  made  by  Lord  Hardwicke-  in  Bagshaw  r.  Spencer^  to  allow  the 
Tnle  to  be  controlled  by  the  intention  of  the  testator ;  and  in  the  great  case 
of  Perrin  t.  Blake^  the  ooart  of  King's  Bench  made  the  rule  yield  to  the 
testator's  manifest  intent ;  even  where  the  limitation  was  of  a  legal,  and 
not  of  a  trust  estate. — 1  Coil,  JuridL^  no.  10,  4  Burr,  Rep,,  2579.  Walker 
V.  Snawej  Palm,^  359.  Lisle  v.  Gfray,  2  Lev,,  223.  Backhouse  v.  WtUa^ 
1  Eq,  Cos,  Ahr,^  184.  Bagshaw  v.  Spencer,  1  Coll.  Jurid.,  15.  Jones  v. 
Morgan,  1  Bro,,  206.  Feame  on  Remainders,  223.  Hodgson  ▼.  ^mbrose^ 
Doug.  Rep,,  337,  Doe  v.  Smith,  7  Term  Rep.,  531.  Doe  v.  Colyer,  11 
£asrt  Rq^'t  548.  i)o«  v.  Jesscny  %Bl%gh.y  %  Doe  v.  Harvey,  4  ^am.  j- 
Cresw.,  610. 

The  rnle  in  Shelley's  case  has  been  received  and  adopted,  in  these 
United  States,  as  part  of  the  system  of  the  common  law.  In  South  Caro- 
lina the  rule  was  early  acknowledged. — Dou  v.  Connington,  1  Bay.,  453, 
and  in  a  recent  case,  after  a  long  controversy  and  conflicting  decisions, 
the  court  of  appeals,  upon  great  consideration,  decided  a  case  upon  the  ba- 
sis of  the  authority  of  the  rule  m  Shdley^s  case,  Carr  v.  Porter^  1  M^Cord's 
Rep.,  60. 

The  rule  was'  also  fully  admitted  as  a  binding  authority,  in  Vir- 
ginia, in  the  case  of  Ray  v.  Garnet,  2  Wash,  Rep.,  9,  thoush  it  was  allow- 
ed to  be  under  the  control  of  the  testator's  intention ;  and  in  Maryland  it 
has  received  the  clearest  elucidation,  and  the  most  unqualified  support.-^ 
In  Home  y.  Lyeth,  4  Har,  4*  Johns.  Rep.,  431,  the  rule,  under  all  its 
modifications  and  exceptions,  was  learnedly  and  accurately  expounded. 

In  Massachusetts^New  York,  Ck>nnecticut,  and  New  Jersey,  the  rule 
has  been  abolished  iby  statute. — Staiutes  of  Conn,,  1821.  Mass.  Revised 
Stalutes,  1835.  Statutes  of  J^sw  Jersey,  1830.  1  Jfew  York  Revised 
Statutes,  725. 

In  Ohio  the  rule  has  been  recognized. — Freely  v.  Moore,  5  Hammond, 
299. 

8.  What  is  the  general  rule  as  to  the  particular  estate  necessary  to  sop; 
port  a  remainder  % 

There  must  be  a  particular  estate  to  precede  a  remainder,  for  it  ne- 
cessarily implies,  that  a  part  of  the  estate  has  been  already  carved  out  of  it 
and  vested  in  immediate  possession  in  some  other  person.  The  particular 
estate  must  be  valid  in  law,  and  formed  at  the  same  time  and  by  the  same 
instrument,,  with  the  remainder. 

The  latter  cannot  be  created  for  a  future  time,  without  an  intervening 
estate  to  support  it.  If  it  be  an  estate  of  freehold,  it  must  take  effect 
presently,  cither  in  possession  or  remainder ;  for,  at  common  law,  no  estate 
of  freehold  could  pass  without  livery  of  seisin,  which  must  operate  either 
immediately,  or  not  at  all. 

^'  If  a  man,"  said  Lord  Coke,  "  makes  a  lease  for  life,  to  begin  at  a 
67 
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day  to  come,  he  cannot  make  present  livery  to  a  fatare  estate,  and,  there- 
fore, in  that  case,  nothing  passeth."  Though  a  term  of  years  may  be 
granted  to  commence  infuturo^  an  estate  of  freehold,  limited  od  such  fu- 
ture interest,  would  be  void.  When,  therefore,  a  freehold  remainder  is 
intended  to  be  created  and  vested,  it  is  necessary  to  create  a  previous  par- 
ticular estate  to  subsist  in  the  meantime,  and  to  deliver  immediate  pos- 
session of  it,  which  is  construed  to  be  giving  possession  also  to  him  in 
remainder,  since  the  particular  estate  and  the  remainder  constitute  one  and 
the  same  estate  in  law. — Plowd.^  25.  Doctor  v.  Student^  Diul.  2,  cA.  1. 
Moore  v.  Parker^  4  Mod,  Rtp,j  316. 

9.  What  is  the  rule  as  to  within  what  time  a  contingent  remainder  must 
vestl 

The  interest  to  be  limited  as  a  remainder,  either  vested  or  contingent, 
must  commence  or  pass  out  of  the  grantor  in  the  same  instrument,  and  at 
the  same  time  of  the  creation  of  the  particular  estate,  and  not  afterward.  It 
must  vest  in  the  grantee,  either  in  esse^  or  by  right  of  entry,  during  the  con- 
tinuance of  the  particular  estate,  or  at  the  very  instant  that  it  determines 
— Plowd.y  25,  28.  Co.  Litt.^  49,  a.  b.  CoUhirst  v.  B^utkin^  Plowd.  Rq>.y 
25.     ^rcher*8  case^  1  Co,^  66.     Chudieigh*»  case^  1  Co,^  138. 

If  the  particular  estate  terminates  before  the  remainder  can  vest,  the 
remainder  is  gone  for  ever ;  for  a  freehold  cannot,  according  to  the  com- 
mon law,  commence  in  futuro. — 3  Co^  21,  a.  2  Blackd.  Com,,  168. 
Preston  on  Jibstracts^  voL  1,  p,  114.  Reeve  v.  Longy  I  Salk.^  227.  Crood* 
iUtle  V.  Wood,  7  Term  Rep.,  103.  Steadfast  v.  J^icholl,  3  Jokne.  Cw..  18. 
Swift  V.  Duffield,  5  Serg.  4r  RawU,  38.  Statute  of  Mahama,  1812;  Mar- 
sellis  V.  Thalkimer,  2  Paige,  35.  Code  J^apoleon,  art.  312,  314.  Code  of 
Louisiana,  art.  205. 

The  remainders  must  be  so  limited  as  to  await  the  natural  determina- 
tion of  the  particular  estate,  and  not  to  take  effect  in  possession  iq>on  an 
event  which  prematurely  determines  it.^-Coganv.  Cogan,  Cro.Elfz*^  360. 
Plowd.  Rep.,  24,  b.  29,  a.  b. 

This  is  the  true  characteristic  of  a  remainder,  and  the  law  will  not  al- 
low it  to  be  limited  to  take  effect  on  an  event  which  goes  to  defeat  or 
abridge,  or  work  the  destruction  of  the  particular  estate  ;  and  if  limited 
to  commence  on  such  a  condition,  it  is  void.  Thus,  if  there  be  a  lease  to 
A.  for  life,  and  if  B.  do  a  certain  act,  that  the  estate  of  A.  shall  then  cease, 
and  the  remainder  immediately  vest  in  C,  it  is  clear  that  the  remainder 
will  be  void  in  that  case. — Plowd.  R^.,  29,  b.  Feame  on  Rem  •  333. 
JV.  y.  Rev^d.  Statutes,  vol.  1,  p.  725,  sec.  7. 

A  contingent  remainder  may  fail  as  to  some,  and  take  efiect  as  to 
other  persons,  in  consequence  of  some  only  of  the  persons,  entitled  in  re- 
mainder, coming  in  esse  during  the  particular  estate ;  as  in  the  case  of  a 
remainder,  to  the  right  heirs  of  A.  and  B.,  and  A  only  dies  during  the  con- 
tinuance of  the  preceding  estate,  whereby  the  remainder  vests  in  his  heirs. 
Cro.  tit.  Done.  4r  R^m.  PL,  21.  Matthews  v.  Temple,  Comb.,  467.  Feame 
on  Remainders,  393. 

10.  What  is  the  rule  as  to  the  destruction  of  contingent  remainders  1 
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If  the  particular  estate  determine  or  be  destroyed  before  the  cod* 
cinffency  happens  on  which  the  expectant  estate  depended,  and  leave  no 
right  of  entry,  the  remainder  is  annihilated.  The  alteration  in  the  parti- 
cular estate  which  will  destroy  the  contingent  remainder,  must  amount  to 
an  alteration  in  its  quantity,  and  not  itfereiy  in  the  quality. — Fearne  on  Re- 
maindersj  426.  Lane  v.  Plannelly  1  Roll  Rep.,  238,  317,  437.  Harrison 
y.  Behaxfy  7\  Raym,j  413  ^  and,  therefore,  the  severance  of  the  jointure  be- 
tween two  joint  tenants  for  life,  will  not  destroy  the  contingent  remainder, 
limited  after  their  joint  estate.  The  particular  estate  in  the  tenant,  or  for 
life,  may  be  destroyed  by  feoffment  or  fine ;  for  these  conveyances  gain  a 
fee  by  disseisin,  and  leave  no  particular  estate  in  esse^  or  in  right,  to  sup- 
port the  contingent  remainder. — ^rcher^s  case^  1  Co.^  66.  Chtidleigffs 
case,  1  Co.,  120,  137,  b.  2  Roll  Mr.,  418,  pi,  12.  Purdby  v.  Rogers,  2 
LeV;  39.  So,  if  the  tenant  for  life  disclaimed  on  record,  as  by  a  fine,  a 
forfeiture  was  incurred  upon  feudal  principles ;  and  if  the  owner  of  the 
next  vested  estate  of  freehold  entered  for  the  forfeiture,  the  contingent 
remainder  was  destroyed. — Co,  Litt.,  252. 

A  merger,  by  the  act  of  the  parties,  of  the  particular  estate,  is  also 
equally  ineffectual  as  a  fine  to  destroy  a  contingent  remainder. — Bloss  v» 
Clanmorris,  3  Blight  4r  ^pp-j  62.  Purefoy  v.  Rogers,  2  Saund.  Rep.,  386. 
Fearne  on  Remainders,  432,  434.     Cromp  v.  Jforwood,  7  Taunt.  Rep.,  362* 

11.  What  is  the  rule  as  to  the  transfer  of  remainders  1 

A  vested  remainder,  lying  in  grant,  passes  by  deed  without  livery ; 
but  a  contingent  remainder  is  a  rhere  right,  and  cannot  be  transferred  be- 
fore the  contingency  happens,  otherwise  than  by  way  of  estoppel.  Lord 
Coke  divides  estoppels  into  three  kinds,  viz. :  by  matter  of  record,  as  by 
letters  patent,  fine,  common  recovery  and  pleading ;  by  matter  in  writing, 
as  by  deed  indented ;  and  by  matter  in  pais,  as  by  livery,  by  entry,  by 
acceptance  of  rent,  and  by  partition.  Any  conveyance  by  matter  of  re- 
cord, or  by  deed  indented,  of  an'  executory  or  contingent  interest,  will 
work  an  estoppel.  Thus,  if  there  be  an  estate  to  A.  and  B.,  and  to  the 
survivor  in  fee,  a  conveyance  operating  by  way  of  an  estoppel  will  bind 
the  contingent  remainder  in  fee  in  the  survivor.  A  lease  and  release,  if 
the  latter  be  by  deed  indented,  will  work  an  estoppel.  The  estate  for  life 
is  the  only  tangible  interest,  and  the  other  is  a  mere  possibility ;  and  es- 
toppels exist  where  no  interest  passes  from  the  party.  All  contingent 
and  executory  interests  are  assignable  in  equity,  and  will  be  enforced,  if 
made  for  a  valuable  consideration  ;  and  it  is  settled,  that  all  contingent 
estates  of  inheritance,  as  well  as  springing  and  executory  uses  and  pos- 
sibilities, coupled  with  an  interest,  where  the  person  to  take  is  certain, 
are  transmissible  by  descent,  and  devisable.  If  the  person  be  not  ascer- 
tained, they  are  not  then  possibilities  coupled  with  an  interest,  and  they 
cannot  be  either  devised  or  descend  at  the  common  law. 

Contingent  and  executory,  as  well  as  vested  interests,  pass  to  the 
real  and  personal  representatives,  according  to  the  nature  of  the  interest, 
and  entitle  the  representatives  to  them  when  the  contingency  happens.-— 
Co.  Litt.,  352.    Hamilion  v.  Elliott,  1  JV*.  H.  cases,  182.     Weale  v.  Lower 
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Pottex.  Rep.,  54,  61.  JVorf  v.  Benby,  3  fiTtwon*  R^.j  103.  Co-  Lite.,  45. 
Benseley  v.  Burden,  2  Sim.  ^  Sm.,  519.  Dm  v.  Martyn,  8  5arn.  4*  Cresw., 
497.  Voe  V.  OWt?€r,  10  Barn.  4*  CrMta.,  181.  Sf/ott«  v.  Wyse,  7  Conn. 
TJep.,  214.  Carver  v.  Jackson,  4  Peters*  S.  C.  Rep.,  83.  Jackson  ▼. 
Parkhurst,  9  Wendell,  209.  Pdlatreau  v.  Jackson,  11  Wendell  Rep.,  117. 
2/t«,,  *«:.  446  Co.  I,i//.,  /A.  Jackson  v.  WV^A/,  14  /oAiw.  -R«p.,  193. 
Dorr  V.  jDar^,  7  Co»n.  jRep.,  250.  Jackson  v.  Winslow,  9  Cowervs  Rtp^ 
1.  Jackson  v.  FancferAcydcn,  17  /oAn*.  12^.,  167.  /?o«  v.  /one^,  1  «. 
Blackst,  Rep.,  30.  .^oorc  v.  Hawkins,  1  /Wrf,  33.  /one^  v.  i^oe,  3  Term 
Rep.,  88.  J?oe  v.  Griffiths,  1  Wm.  Black.  Rep.,  605.  Wru;hi  v.  Wrighi^ 
1  Ves.,  411.  -Feanw  (W  Remainders,  459.  Preston  on  Abstracts,  vol.  2, 
2-  119.  Goodiittle  v.  FFooJ,  JFtW*  i2c/?.,  211.  Goodright  v.  SearU,  2 
JTi/^on,  29.  JV«£7  York  Revised  Statutes,  vol.  1,  p.  723,  sec.  9,  10,  4r  13. 
Z6t<i,  725,  wc.  35. 


RENTS 

I    What  is  a  rent  % 

Rent  is  certain  profit  in  money,  provisions,  chattels,  or  labor,  issuing 
cut  of  lands  and  tenements,  in  retribution  for  the  use  ;  and  it  cannot  issue 
out  of  a  mere  privilege  or  easement. — 2  Black.  Com,,  41.  Gilbert  on 
Rents,  9.     Co.  Litt.,  142,  a.    Busard  v.  Chapel,  8  Bam.  4*  Cres.,  141. 

%  What  were  the  different  kinds  of  rent  at  common  law  1 

Rent  service,  rent  charge,  and  rent  sec. — 2  Blackstone^s  Commen* 
iary,^4fl. 

Rent  service,  was  where  the  tenant  held  his  land  by  fealty,  or  other 
corporeal  service  incident  to  the  tenancy,  as  fealty,  homage,  or  other 
:service. 

A  right  of  distress  was  inseparably  incident  to  this  rent.  Rent  charge^ 
or  fee-farm  rent,  is  where  the  rent  is  created  by  deed,  and  the  fee  granted ; 
and  as  there  is  no  fealty  annexed  to  such  a  grant  of  the  whole  estate,  the 
rijg^ht  of  distress  is  not  an  incident,  and  it  requires  an  express  power  of 
distress  to  be  annexed  to  the  grant,  which  gives  it  the  name  of  a  rent- 
charge,  because  the  lands  are,  by  the  deed,  charged  with  a  distress. 
Rent  sec,  seccus,  or  barren  rent,  was  rent  reserved  by  deed  without  any 
clause  of  distress,  and  in  a  case  in  which  the  owner  of  the  rent  had  no 
future  interest  or  reversion  in  the  land. — Litt.,  213.  Co.  Litt.,  142,  a. 
Litt.,  217.     Co ,  143,  b. 

In  Louisiana,  the  contract  of  rent  for  lands  is  a  contract  by  which 
any  of  the  parties  conveys  and  cedes  to  the  other  a  tract  of  land,  or  any 
other  immovable  property,  and  stipulates  that  the  latter  shall  hold  it  as 
owner,  but  reservmg  the  former  an  annual  rent  of  a  certain  sum  of  money, 
or  a  certain  quantity  of  fruits,  which  the  other  party  binds  himself  to  pay 
him. — Partidas,  5,  8,  28.  Febrero,  1,  8,  sec.  1,  p.  4.  RecopUacion^  15,  S« 
1,  Lou.  CivH  Code,  art.  275  L 
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It  18  of  the  essence  of  the  conveyance  that  it  be  made  in  perpetoity ; 
if  it  be  made  but  for  a  limited  time,  it  is  a  lease. 

The  thing  sold,  with  reservation  of  rent,  becomes  the  property  of  the 
person  receiving  it,  in  the  same  manner  as  the  thing  sold  becomes  the 
property  of  the  purchaser ;  but  whereas  the  purchaser  may  make  what  use 
he  pleases  of  the  thing  bought,  and  may  even  destroy  it,  when  he  has 
paid  the  pricci  the  purchaser  under  reservation  of  rent  is  bound  to  pre- 
serve the  thing  in  good  condition,  that  it  may  continue  capable  of  produc- 
ing wherewith  to  pay  the  rent. 

^ri.  2756.  When  a  thing  sold  is  destroyed  from  unforeseen  accident, 
the  loas  falls  entirely  on  the  purchaser ;  in  case  of  a  sale  reserving  rent^ 
the  loss  is  sustained  by  both  parties — for,  on  one  side,  the  lessee  loses  the 
enjoyment  of  the  thing,  and  on  the  other,  the  lessor  loses  the  right  to  de- 
mand the  rent,  which  is  extinguished  Bu  in  order  that  the  rent  be  ex- 
tinguished, the  thing  must  have  perished  entirely ;  if  it  be  lost  only  in 
part,  the  rent  is  only  reducible  in  proportion  to  the  loss. 

The  rent  charge,  although  stipulated  to  be  perpetual,  is  essentially 
redeemable.  But  the  seller  may  determine  the  terms  of  the  redemption^ 
and  stipulate  that  it  shall  not  take  place  until  after  a  certain  time,  which 
can  never  exceed  thirty  years.— ^  M.  Rep.^  311.  Mayer  et  al.  v.  Du* 
plessis. 

Land  was  alienated  on  a  perpetual  rent  payable  quarterly,  condition- 
ed, that  if  the  vendee  should  fail  to  pay  two  consecutive  instalments  of  the 
rent,  he  should  lose  all  his  right  to  the  premises,  and  might  be  expelled 
therefrom  on  the  simple  order  of  a  judge,  obtained  on  the  oath  of  the  ven- 
dor. Vendee  died  after  suit  commenced  against  him  for  arrearage  of  rent^ 
bat  before  judgment.  The  tutor  and  under  tutor  of  the  minor  heirs,  made 
a  private  contract  with  the  vendor  to  retrocede  the  property  on  the  claim 
against  the  estate  being  released ;  but  the  act  drawn  up  for  the  purpose 
of  carrying  this  contract  into  effect,  was  never  signed  by  the  tutor.  Held^ 
that  a  conveyance  of  the  same  property,  made  by  vendor,  to  a  third  party, 
was  good  against  the  minors,  and  that  their  rights  were  completely  divest- 
ed.— darkens  Heirs  v.  Christ's  Churchy  4  Lou.  Rep^  286.  Poultney  v. 
Barrett^  8  Lou.  Rep.y  58. 

3.  What  was  the  ancient  rule  of  law,  as  to  whom  rent  must  be  re* 
served  1 

That  the  rent  must  be  reserved  to  him  from  whom  the  land  proceed- 
ed, or  to  his  lawful  representatives,  and  it  cannot  be  reserved  to  a 
Btranjger. 

The  person  who  distrains,  must  have  some  reversionary  interest  to 
sustain  the  right.  If  the  landlord  dies  before  the  rent  becomes  due,  it 
goes  to  the  heir  as  incident  to  the  reversion ;  but  if  he  dies  after  the  rent 
bad  become  payable,  it  goes  to  the  executor  or  administrator  as  part  of  the 
personal  estate,  and  the  executor  or  administrator  has  the  same  remedy  by 
action  or  by  distress,  for  the  recovery  of  all  such  arrears,  that  the  testator 
or  intestate  might  have  had  if  living. — Lxu.y  sec.  346.  Co.,  Ltd.,  143,  &• 
16  Johns.  Rep.,   159.    2  Cowen^s  i^ep.,  652.     1  Saund.  R^f-^  287,  n.  11 
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Strafford  t.  Weniworih,  Prec.  in  Ch.^  555.  Bockmgham  v.  Penrxc^^  1  P. 
TKw.,  177.  LawaofJfew  York^  seas,  36,  cA.  63,  see.  18.  JVeto  York  Re* 
tn$€d  StahUes^  voL  1,  747,  mc.  21,  22.    2  Dana'x  jfiTm.  i2ep.,  54. 

• 

4.  What  is  the  rule  as  to  the  liability  of  a  tenant  for  rent^  where  the 
{premises  are  fortuitously  destroyed  1 

It  is  a  well-settled  rule  of  the  common  law  of  England,  that  upon  an 
-express  contract  to  pay  rent,  the  loss  of  the  premises  by  fire,  or  inunda- 
tion, or  external  violence,  will  not  exempt  the  party  from  his  obligation 
to  pay  the  rent.  The  case  of  Hallei  v.  Wylit^  3  Johns.  Rep.^  34,  was  de- 
cided on  that  principle,  and  the  principal  English  authorities  were  reviewed 
Since  that  decision,  the  point  has  been  presented  and  decided  the  same 
way  in  the  English  G.  B.,  in  Baker  v.  Holtzapffdly  4  Taunt,  Rep.^  45.  And 
the  unsettled  question, 'whether  a  court  of  equity  would  grant  relief  to  the 
tenant  against  the  landlord's  claim  at  law  for  rent,  has  also  been  put  at 
rest  by  the  decisions  in  Hare  v.  Grove^  3  ^nsi,  Rep,^  687,  in  the  English 
Exchequer,  and  of  Holtzapffell^  18  Vesey^  Rep.,  1 15 ;  Leeds  y.  Chatham^  1 
SimoUy  146 ;  in  the  English  court  of  chancery.  In  both  of  these  cases, 
the  court  of  equity  refused  to  interfere  in  favor  of  the  tenant,  who  was 
considered  as  having  no  equity  against  the  effect  of  his  own  express 
agreement  to  pay  the  rent.  The  same  rule  prevails  equally  in  England, 
and  in  this  country,  in  the  case  of  an  express  covenant  to  pay  rent. — Pol- 
lard V.  Shaeffer^  1  Dallas'  Rep.y  210.  Fowler  v.  Botiy  6  Mass.  Rep.^  63. 
Wagner  v.  pKAi/e,  4  Har.  Sr  Johns.,  564.  Leeds  v.  Chatham^  1  Simony  146, 
contra.  Ripley  v.  WigfUmany  4  McCordy  447.  Gates  v.  Greeny  4  Paige, 
355.     LaMoit  v.  Sterritty  I  Har.  Sr  Johns.y  42. 

It  is  to  be  observed,  that  the  case  only  applies  to  express  agreements 
to  pay ;  and  if  a  party  will  voluntarily  create  a  duty  or  charge  upon  him- 
self, he  ought  to  abide  by  it  when  the  other  party  is  not  in  fault,  and  when 
he  might  have  provided,  if  he  had  cboseu,  against  his  responsibility  in 
case  of  such  accidents.  The  loss  of  the  rent  must  fall  either  on  the  les- 
sor or  lessee,  find  there  is  no  more  equity  that  the  landlord  should  bear  it 
than  the  tenant,  when  the  tenant  has  engaged  expressly  to  pay  rent,  and 
when  the  landlord  must  bear  the  loss  of  the  property  destroyed. 

Where  a  lease  was  executed  of  three  rooms  in  a  building,  and  of  a 
landing  on  a  navigable  canal,  embracing  a  front  of  200  feet,  and  the  lessee 
covenanted  to  pay  a  certain  annual  rent  so  long  as  he  should  be  permitted 
to  occupy  the  premises,  it  was  held,  that  the  destruction  of  the  rooms  by 
fire,  was  not  embraced  within  the  qualification  contained. in  the  covenant; 
and  at  all  events,  to  entitle  the  defendant  to  a  discharge  from  the  rent,  he 
should  have  shown  a  surrender  of  the  residue  of  the  demised  premises ; 
that  while  he  remained  in  possession  of  any  part  of  the  premises,  he  could 
only  claim  a  pro  ratd  abatement  of  the  rent. — WUlard  v.  TiUmany  19 
Wend^Zb^. 

The  appropriation  of  a  mill  privilege,  (the  subject  of  a  demise),  by 
the  canal  commissioners,  is  not  an  eviction  by  title  paramount,  so  as  to  re- 
lieve the  lessee  from  the  payment  of  rent  and  performance  of  covenants  \ 
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• 

being  entitled  to  compensation,  the  premises  cannot  be  deemed  as  taken 
from  the  lessee  by  title  paramount. — Folts  y.  Huntley ^  7  WeTtd.^  210. 

In  Lamott  v.  Sterrety  1  Har,  Sc  Johns.  Md.  Rep.^  42,  the  court  held, 
that  notwithstanding  the  houses  demised  be  burned,  the  lessor  is  entitled 
to  the  rent  for  the  period  of  the  lease.  And  in  Redding  v.  Hall^  1  Bibb.^ 
536,  the  same  principle  was  laid  down,  that  if  the  premises  were  destroy- 
ed by  ineyitable  calamity,  the  tenant  remained  liable. — S,  P,  Hallet  v. 
Wylie^  3  Johns,  Rep,f  44.  Fowler  y.  Botiy  6  Mass,  Rep.^  63. .  Ross  y. 
Overiun,  3  Ca//.,  309.  Wafgoner  y.  White^  4  Har,  ^  Johns,  Rep.^  564. 
Pollard  Y.  Shaeffer,  2  Doll.  Rqf.^  210. 

5.  What  was  the  rule  of  the  Roman  law  in  the  aboye  case  1 

The  rule  of  the  Roman  law  (a  rule,  indicated  by  reason,  justice,  and 
the  nature  of  the  contract)  was,  that  if  the  subject  matter  out  of  which  the 
rent  issued,  perished  by  ine^table  accident,  or  became  un6t  for  the  pur- 
poses to  which,  under  the  contract,  it  was  destined  to  be  appropriated, 
the  rent  abated.  Si  ager  terra  motu  iia  corruerit,  ut  nusquam  sit  damno 
domini  esse  /  oportereenim  agrum  prastare  condtu:toriy  ut  frui possU, — Dig,^ 
lib.  19,  tit,  2,  b,  15,  sec,  2.  Si  capras  latrones  extra  tuamfraudem  abegisse 
probari  potest ^  judicio  locati  causam  preset  are  non  cogeris  ;  atque  temporis 
quodtnsectuum  est  mercedes  ut  indebitas  recuperabis, — Idemj  L  9,  sec,  4. 

In  conduetofundoy  si  conductor  suit  operii  aliquid  necessario  vel  utiliter 
auxerity  vel  edificaverity  vel  instituerity  cum  id  non  convenisset  recipienda  ea 
qu4B  impendit  ex  conductor  cum  domino  fundi  experiri  potesL — Dig,^  lib.  19, 
iit.  2,  /.  55,  sec,  1, — C,  61.     Coc2e,  lib,  4,  tit.  65,  /.  3.     Jfovel^  14,  cap.  1. 

Si  la  chose  louie  vient  aperir  sans  qu^ily  ait  de  lafaut  dupreneur,  non 
settlement  il  n'est  point  tenue  de  la  payer ^  mais  mime  dis  ce  moment-la  le  loyer 
ne  court  plus  ;  car  en  reglant  la  rente  on  a  supposi  que  la  chose  subsisierait 
pendant  tout  le  terns  que  dureait  le  contrat ;  awsi  du  moment  que  la  chose 
n^ est  plus  en  naturcy  le  contrat  finit  lui^mime, — Puffendorf,  par  Barb.^  liv. 
5y  ch,  6,  sec.  2.     Grotius^  lib.  2,  cap.  12,  sec,  18. 

This  appears  to  haye  been  the  rule  in  ancient  Egypt. — Herodotus^ 
Ub.  2,  cap.  109. 

If  the  tenant  is  tamed  out  by  the  act  of  the  prince,  by  a  superior 
force,  or  by  force  of  some  other  accident  !■— or  if  the  land  or  tenement  is 
destroyed  by  an  inundation,  by  an  earthquake,  or  other  eyent,  the  lessor, 
who  was  bound  to  giye  the  land  or  tenement,  cannot  demand  rent  for  it, 
mai  will  be  obliged  to  restore  so  much  of  it  as  he  has  receiyed ;  but  with* 
oat  any  other  damages,  for  no  man  is  accountable  for  accidents. — 1  Do- 
maty  tit.  483. 

The  doctrine  of  the  ciyil  law  upon  this  point,  has  been  adopted  by 
the  modern  nations  of  continental  Europe,  and  by  the  state  of  Louisiana. 
— Code  yVop.,  art,  1722.  Pothier  Cont.  de  Louage^  n,  74,  n.  144  et  309. 
SouLy  torn,  6,  p,  529,  torn,  7,  520  d  541.  Duranton  du  Cont,  de  Lounge^ 
liv.  3,  tiL  8. 

The  ciyil  code  of  Louisiuia,  (art,  2667),  provides  that,  if  during  the 

lease,  the  thing  be  totally  destroyed  by  an  unforeseen  eyent,  or  if  taken  for 

purposes  of  public  utility,  the  lease  is  at  an  end.    If  it  be  destroyed  ie 
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part  only,  the  lessee  may  either  demand  a  dimiaution  of  the  priee,  or  a 
revocation  of  the  lease,  but  he  has  no  claim  for  damages. 

Pothier  has  laid  down  six  general  rules  for  the  abatement  of  rents : 

1.  Le  conducUufy  locataire  dufermier^  doU  avoir  remise  du  loytr  pwir 
le  totUy  lorsque  le  locatenr  rCapu  lui  procurer  lajouisaance  au  Pusage  de  la 
chose  louie. 

The  reason  of  this  principle  is,  that  the  contract  of  rent  is  in  the  na* 
ture  of  a  sale  of  future  fraits,  of  which  the  rent  is  the  price  $  and  as  the 
sale  of  future  fruits  is  not  valid,  the  price  is  due  only  as  the  fruits  come 
into  being. — Pothier  ConL  de  Loiu^e^  part  8,  ch.  1,  n.  139.  Id^  Com* 
de  Vente, 

2.  Le  cotiducteurj  locataire  ou  fender^  que  It  locaitur  n^a  pufaire  jouir 
pendant  unepariie  du  temps  du  baily  doit  avoir  la  remise  du  loyer  pour  le 
temps  pendant  lequel  U  n^a  pu  jonir. 

The  reason  is,  that  each  part  of  the  ren^t  is  the  price  of  the  enjoy- 
ment for  each  part  of  the  time  during  which  the  lease  should  continue  | 
therefore  the  rent  cannot  be  due  for  the  part  of  the  time  during  which  tho 
tenant  has  not  had  the  enjoyment. 

8.  Le  conducteury  locataire  oufermiery  que  le  locaieur  nfa  pu  faire  ^ouir 
de  quelquepartie  de  la  chose  qui  lui  a  iti  louie^  doit  avoir  la  remise  du  loyer 
de  cette  parHe^  pendant  le  temps  qu'il  n^en  a  pu  avoir  la  jouissance. 

This  results  from  the  second  principle. 

4.  Le  conducteury  locataire  oufermiery  nepeut  demander  remise  du  loyer ^ 
lorsque  Pempichement  est  venu  de  sa  part. 

To  come  within  this  principle,  it  is  sufficient  that  there  was  a  poasi* 
bility  of  enjoying  or  using  the  thinsf. 

5.  Le  loyer  n^est  dit  que  pour  fa  jouissance  que  le  eonducteur  aeu  en 
vertu  du  baiL 

According  to  this  principle,  if  the  lessee,  during  the  coarse  of  the 
lease,  acquires  the  full  property,  or  the  usufruct  of  the  thing  which  has 
been  rented,  he  will  be  discharged  from  the  rent  from  th^  time  of  such 
acquisition. 

6.  Lorsque  le  eonducteur  n^a  pas  privi  absolument  de  la  chose^  mats 
que  par  un  accident  imprevu  sa  jouissance  a  souffert  une  alteration  it  une 
diminution  tris  considerable^  il  peut  demander  une  diminution  proportion^ 
nte  dems  le  loyer^  depuis  le  temps  que  sa  jouissance  a  souffert  cette  dimin^ 
uiion. 

In  illustration  of  this  principle,  suppose  that  A.  has  rented  to  B.  aa 
inn  situate  upon  the  high  road,  and  af^er  the  contract,  but  during  the  tiose- 
of  the  lease,  the  road  should  be  chanfi^ed,  so  that  the  inn  would  be  no 
longer  upon  the  road,  and  consequentlV  become  deserted ;  in  this  caae^ 
though  tne  locatory  enjoys  all  parts  of  the  house,  yet  he  may  demand  a 
diminution  of  the  rent, because  the  diminution  in  vahie  which  the  inn  haa 
sustained  by  the  change  of  the  road  is  very  considerable.  But  if  A.^  tke 
proprietor  of  the  only  inn  in  a  certain  place,  lease  it  to  B.,  and  during  the 
course  of  the  lease  there  are  established  other  inns  in  the  place,  which 
greatly  diminish  B.'s  profits,  this  is  no  cause  for  a  diminution. 

In  Louisiana,  In  order  to  entitle  the  lessee  to  an  abatement  by 
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of  loss  of  crops,  &c.,  the  dimination  must  be  at  least  one-half  of  their 
▼alae. — Civil  Code^  art.  2714. 

The  law  in  South  Carolina,  as  judicially  declared,  appears  to  be 
founded  upon  and  to  proceed  according  to  the  civil  law. — Ripley  v.  Wight' 
man^  4  McCortPa  Rep,^  447. 

6.  What  is  the  rule  as  to  apportionments  of  rent  1 

There  are  two  modes  of  ai)portioning  rent.  The  one  is,  by  gpranting 
the  reversion  of  part  of  the  land  out  of  which  the  rent  issues  \  the  other, 
by  granting  part  of  the  rent  to  one  person,  and  part  to  another. — Abbott^ 
Ck.  /.,  5  Barnw.  Sc  AH.,  876. 

The  rent  is  to  be  apportioned  among  the  several  owners  of  the  rever 
■ion,  or  of  the  rent,  according  to  the  value  of  the  land ;  and  whenever  the 
question  becomes  a  litigated  one  in  a  court  of  justice,  it  is  the  business  of 
the  jury,  upon  evidence  produced,  to  apportion  the  rent  to  the  value  of  the 
land.  These  things  are  now  generally  regulated  by  the  agreement  of 
parties,  whenever  a  sale  of  part  only  of  the  demised  premises  is  made, 
and  the  tenant  has  no  concern  with  the  transaction,  since  he  pays  no 
more  than  his  stipulated  rent,  and  to  the  claimants  in  the  proportions  set^ 
tied  by  themselves.  There  is  no  doubt,  therefore,  that  a  rent  charge  may 
be  apportioned  whenever  the  reversioner,  or  owner  of  the  rent,  either  re- 
leases part  of  the  rent  to  the  tenant,  or  conveys  part  of  the  land  to  a 
stranger.  The  rent  is  also  liable  to  apportionment,  by  act  of  law,  as  in 
cases  of  descent  and  judicial  sales.— Co.  Lt^.,  148,  a,  Gilbtrt  on  Rents^ 
163.  Farley  v.  Craig,  6  Hoisted,  262.  Walton  v.  ShiH^  Cro.  Eliz.,  742. 
Xt^.,  sec.  224.  1  Roll.  Abr.  tit.  Apportionment^  D.i  pi.  3, 4,  5.  3  KmPs 
'CoM.y  p.  470. 

7.  What  is  the  rule  as  to  the  assignment  of  rent  t 

Sent  arrear  is  a  chose  in  action,  and  is,  therefore,  not  assignable,  so 
as  to  give  an' action  in  the  name  of  the  assignee. — Dtmarest  v.  Willard^ 
8  Cawen,  206. 

The  assignment  of  a  term,  by  way  of  mortgage  for  the  security  of  a 
debt,  does  not  divest  the  assignee  of  his  estate,  nor  destroy  the  relation  of 
landlord  and  tenant  between  him  and  his  tenant,  if  the  debt  for  which  the 
term  was  mortgaged,  be  paid  or  satisfied  previous  to  the. accruing  of  the 
rent. — Evertson  v.  Sawyer,  2  Wend.,  507. 

It  is  very  clearly  settled  by  authorities,  2  Saund.^  803,  note  3,  that 
although  debt  for  rent  cannot  be  maintained  against  a  lessee  who  has  as- 
signed, after  acceptance  of  rent  from  the  assignee,  yet  if  there  are  cove- 
nants in  a  lease  to  pay  the  rent,  the  covenants  remain  in  force,  and  an 
action  lies  upon  them  between  the  lessor  and  lessee,  hot  withstanding  the 
assignment  and  the  acceptance  of  rent  from  the  assignee. — Fletcher  v« 
McFarlane,  12  Mass.  Rep.,  45.  In  this  case  the  privity  of  the  estate  be- 
ing gone  by  the  acceptance  of  rent  from  the  assignee,  the  privity  of  con- 
tract remamed  unaffected.  See  Broome  v.  Hone,  Cro.  Eliz.,  633.  Bar* 
Tusrd  V.  Goodcall,  Cro.  Jac.\  308.  Wadham  v.  Marlowe^  8  East,  314.  Au» 
roil  V.  Milh^  4  D.  4*  East,  99.    Bucklafid  v.  HalL  8  Vesey^  95. 
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Rich  leased  to  Randall,  for  one  year,  by  writing  under  seal.  Ran* 
dall  occupied  two  quarters,  and  part  of  the  third,  and  left  the  house. 
Rich  let  the  premises  to  a  third  person  who  engaged  to  pay  the  rent,  and 
received  the  key  Aroih  Rich,  who  had  received  it  from  Randall,  and  Ran- 
dall paid  Rich  for  two  quarters,  but  had  paid  nothing  on  the  third. 

rarker,  C.  J.,  htld^  that  if  Rich  was  to  be  considered  the  agent  of 
Randall,  it  might  be  considered  an  ouster  of  Randall ;  and  if  not  so  con- 
sidered, it  migbl  be  viewed  as  an  assignment  of  the  term,  with  the  assent 
of  the  lessor,  and  the  whole  transaction  executed  and  complete  at  the  epd 
of  the  term  by  the  acceptance  of  rent,  which  would  discharge  the  lessee 
(Randall)  from  any  liability  from  the  date  of  the  assignment. — Randall  v. 
Rich^  U  Ma$s.  Rep.,  494.     Wood  v.  Partridge,  11  Mass.  i^ep.,  488. 

The  defendant  granted  certain  lands  in  fee  to  Chancey  Stewart,  re- 
serving rent  with  power  to  distrain.  Stewart  assigned  to  the  plaintifi^ 
who  went  into  possession.  A  judgment  was  entered  against  Stewart  on 
the  covenants  to  pay  the  rent,  who  was  insolvent. 

Per  Cur.  Thompson,  C.  J.  The  lease  by  which  the  rent  in  ques- 
tion was  reserved,  was  giv^  by  defendant  to  Chancey  Stewart,  and  by 
him  assigned  to  the  plaintiff. 

A  judgment  has  been  obtained  upon  the  covenant  in  the  lease,  against 
the  original  lessee,  for  the  same  rent  for  which  the  distress  was  made. 
But  no  execution  has  been  issued  on  this  judgment,  or  satisfaction  in  any 
way  obtained,  and  Stewart  is  insolvent. 

The  principle  questioned  in  the  case  is,  whether  this  judgment  does 
in  any  manner  tkke  away  or  impair  the  remedy  by  distress  ^  and  I  am 
satisfied  it  does  not.  And  his  honor  referred  to  Drake  y.  Mitchell^  3 
East,  258.     Chapman  v.  Martin^  13  Johns.  JV.  Y.  Rep.^  240. 

8.  What  is  the  rute  as  to  the  day  upon  whieh  rent  becomes  dne  1 

It  seems  that  a  lease  of  premises  from  the  first  day  of  May  in  one 
year,  to  the  first  day  of  May  in  the  succeeding  year,  excFudes  the  first 
day.— FTi/coar  v.  Wood.,  6  Wend.,  346. 

Proof  of  a  local  custom,  that  a  lease  in  those  terms  expires  at  noon 
of  the  last  day,  is  admissible.— ii&. 

Where  tbe>  goods  of  a  tenant,  who  had  hired  a  house  for  a  year,  for 
a  sum  payable  quarterly,  are  taken  in  execution,  the  landlord  is  not  en- 
titled to  rent  for  the  current  quarter,  but  only  to  the  rent  due  on  the  last 
quarter  day. — Haggard  v.  Raymond,  2  Johns.  Rep.,  478. 

9.  What  is  the  rule  as  to  the  remedy  for  the  non-payment  of  rent  1 

He  remedy  provided  by  law  for  the  recovery  of  rent,  depends  upon 
the  nature  of  the  instrument  or  contract  by  which  payment  is  secured. 
The  suit  majr  be  an  action  of  covenant,  or  debt,  or  assumpsit,  for  the  use 
and  occupation  of  the  land.  The  lan<iHord  may  also  re-enter,  or  recover 
possession  of  the  land,  by  the  action  of  ejectment,  for  non-]Mvment  of  rent, 
provided  half  a  year's  rent  or  more  be  in  arrea^,  and  no  sufiicient  distress 
eau  be  found ;  and  if  the  tenant,^in  such  a  case,  does  not  redeem  within 
■ix  months  after  the  execution  issued,  the  land  will  be  deemed  discharged 
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firom  the  lease  or  contract.  But  the  more  usual,  prompt,  and  efiectual 
remedy,  is  by  distress,  which  was  provided  by  the  common  law,  and  has 
been  regulated  and  greatly  improved  by  statute  in  Ei^land,  and  in  this 
country. — Jftw  York  Revised  Statutes^  vol.  2,  505.     3  Kevins  Com,^  471, 

The  English  common  and  statute  law,  in  relation  to  distress  for  rent, 
has  been  generally,  and  I  apprehend  essentially,  adopted  in  several  of  the 
other  states,  as  for  instance,  in  New  Jersey,  Pennsylvania,  Delaware, 
Indiana,  Maryland,  Virc^inia,  and  South  Carolina  ;  but  the  whole  law  has 
been  judicially  declared,  in  North  Carolina,  to  be  irreconcilable  with  the 
epirit  of  their  laws  and  government,  and  to  be  of  no  force  in  that  state. — 
Harris  v.  McFaddiUy  2  Blackf,  Ind.  Rep,^  70.  Hartshorn  v.  Kierman^  2 
Halsted's  Rep.,  29.  Hoskins  v.  Paui,  4  Hoisted'?  Rep.,  110.  Waglom 
V.  Cotpperlhwaitey  2  Dallas^  Rep.^  68.  Garret  v  HugUet^  1  Har.  4* 
Johns.,  3.  City  Council  of  Charleston  v.  Price,  1  JiicCord*s  Rep.,  299, 
Dorsey  v.  Hayes,  7  Har.  ^  Johns.,  370.  Neale  v.  Cartice,  7  Har.  if  ' 
Johns.  Rep.,  372.  Smith  v.  Meanes,  16  Serg.  (c  Rawle,  375.  Ridge  v. 
Wilson,  1  Blackford^s  Ind,  Rep.,  409.  Wright  v.  Mathews,  2  Ibid,  187. 
JUayo  V.  Winfree,  2  Leigh,  370.  Jones  v.  Murdaugh,  2  Leigh^  447. 
Cripps  V.  Talvande,  4  McCord,  20.  Dalgleish  v.  Granby,  Cam.  ^  Jfor. 
^ep.,  22. 

Where  there  is  a  condition  of  re-entry  reserved  in  a  lease,  for  non- 
payment of  rent,  the  reversioner  is  not  entitled  to  re-enter,  without  show- 
mg  a  compliance  with  the  common  law,  such  as  a  demand,  &c.,  or  that 
by  statute  he  is  entitled  to  re-enter,  for  the  want  of  a  sufficient  property 
on  the  premises,  countervailing  the  rent — Jackson  ex  dtm.  Livingston  v. 
Kip,  3  Wend.,  230. 

A  lessor  cannot  bring  ejectment  upon  a  clause  of  re-entry  after  dis- 
training.—Vocfoon  ex  dem.  Jiorton  v.  Sheldon,  5  Cowen.,  448.  Rogers 
▼.  Lynds,  14  Wendell,  172.  The  Trustees,  Src,  in  Salem  v.  Williams,  9 
Wend.,  147. 

Where  a  tenant  under  a  lease  enters  upon  the  demised  premises,  and 
continues  in  the  possession  thereof  for  the  period  of  nine  years,  the  land- 
lord may,  by  one  distress,  distrain  for  the  rent  accrued  during  the  whole 
time  ;  and  if  the  property  be  taken  from  his  possession  by  a  writ  of  re* 
plevin,  he  may,  in  an  avowry,  acknowledge  the  taking  for  the  whole  nine 
years,  as  upon  one  entire  lease. — Sherwood  v.  Phillips,  13  Wend.,  479. 

A  landlord  has  no  right  to  distrain  and  sell,  unless  the  rent  by  agree- 
ment is  certain,  either  in  money  or  services,  or  such  as  may  be  reduced 
to  certainty. — Valentine  v.  Jackson,  9  Wend.,  302» 

He  cannot  distrain  either  on  or  off  of  the  demised  premises,  where 
the  term  has  expired,  and  the  tenant  has  abandoned  or  yielded  up  the 
possession  to  the  landlord.—  Williams  v.  Terboss,  2  Wend.,  148.  See 
Pemberton  v.  Van  Rensselaer,  1  Wendell,  307.  Terboss  v.  Williams^  5  Coio- 
tn,  607.  ^  # 

The  property  of  a  third  person  upon  demised  premises,  may  be  tak- 
en upon  a  distress  warrant  for  rent. — Spencer  ▼.  McGawan  et  al.f  18 
Wendell,  256. 

A  suspension  of  proceedings  under  a  distress,  at  the  request  of  the 
tenant,  does  jiot  deprive  a  landlord  of  the  right  to  pursue  the  goods  die- 
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trained,  and  retake  them,  though  the  tenant  has  quit  possession  of  the 
demised  premises. — Pemberton  v.  Van  Rensselaer,  1  Wend.,  307. 

For  a  rent-seryice,  the  landlord  may  distrain  of  common  right,  but 
for  a  rent-charge,  only  in  virtue  of  a  clause  of  distress.  He  cannot  dis- 
train for  a  rent-sec,  for  the  statute  (4  Geo,  2,  c.  28.)  which  gives  distress 
for  all  rents,  has  not  been  enacted  in  this  state. — Cornell  v.  Lamb^  2  Couh 
en,  652,  * 

The  remedy  by  distress  is  for  the  rent  alone,  and  not  for  damages 
for  the  delay ;  and  the  lessor  can  distrain  only  for  the  amount  of  rent  ia 
arrear,  and  not  for  interest. — Lansing  v.  Rattoone,  6  Johns,  Rep,^  43. 

Where  the  goods  of  a  tenant  who  had  hired  a  house  for  a  year,  for  a 
rent  payable  quarterly,  are  taken  in  execution,  the  landlord  is  not  enti- 
tled to  rent  for  the  current  quarter,  but  only  to  the  rent  due  on  the  pre- 
vious  quarter. — Hazard  v.  Raymond,  2  Johns,  Rep,,  478. 

A  plaintiflTwho  levies  a.  fieri  facias,  is  not  bound  to  leave  goods  on 
the  premises  sufficient  for  the  payment  of  the  rent  in  arrear,  without  no- 
tice for  that  purpose  from  the  landlord. — Alexander  v.  Mahim,  11  Johns* 
Rep.,  185. 

Notice  of  the  rent  due  may  be  given  to  the  sheriff  even  after  sale 
under  an  execution,  so  that  it  be  before  the  money  is  paid  over  to  th& 
plaintiff. — Bukman  v.  Lansing,  3  Wend,,  446. 

REPLEADER. 

1.  What  is  a  repleader  1 

When  an  immaterial  issue  has  been  formed,  the  court  will  order  \h» 
parties  to  plead  de  novo,  for  the  purpose  of  obtaining  a  better  issue  ;  this 
is  called  a  repleader. 

2.  What  are  the  general  rules  as  to  a  repleader  1 

The  following  rules  as  to  repleaders,  were  laid  down  in  the  ^ase  of 
Staples  V.  Haydon,  2  Salk.,  579. 

1st.  That  at  common  law,  a  repleader  was  allowed  before  trial,  be- 
cause a  verdict  did  not  cure  an  immaterial  issue  ;  but  now  a  repleader 
ought  not  to  be  allowed  until  after  trial,  in  any  case  when  the  fault  of  the 
issue  might  be  upheld  by  the  verdict,  or  by  the  statute  of  jeofails. 

2d.  That  if  a  repleader  be  allowed  where  it  ought  not  to  be  granted, 
or  vice  versS,  it  is  error. 

3d.  That  the  judgment  of  repleader  is  general,  quod  partes  replac^eni^ 
and  the  parties  must  begin  at  the  first  fault  which  occasioned  the  imma- 
terial issue. 

4th.  No  costs  are  allowed  on  either  side. 

5th.  That  a  repleader  cannot  be  awarded  after  a  default  at  nisi  pritu  ; 
to  which  may  be  added,  that  in  general  a  repleader  cannot  be  awarded 
after  a  demurrer  or  writ  of  error,  without  the  consent  of  the  parties,  but 
only  after  issue  joined  ;  where,  however,  there  is  a  bad  bar,  and  a  bad 
replicatioo,  it  is  said  that  a  repleader  may  be  awarded  upon  a  demurrer  ; 


a  repleader  wiU  not  be  awarded,  where  the  court  ean  give  judgment  on 
the  whole  record,  and  it  is  not  grantable  in  favor  of  the  person  who  made 
the  first  fault  in  pleading.  See  Com.  Dig,  Pleader j  72.,  18.  Bac.j  1  ^6r. 
Pleasy  M.  2  Saund.,  319,  b.  ».  6.  2  Vent.,  196.  2  Sir.,  847.  5  Tauni. 
Rep.,  386..  8  Tauni.,  413.  2  Saund.,  20.  1  Chit.  PL  632.  Sieph.  P/., 
119.     Law  Civ.  PL,  175. 

If  the  court  are  at  a  loss  to  give  judgment,  a  repleader  will  be  award* 
ed  on  motion.  So  where  there  has  been  no  issue  joined. — Baylor  et  al. 
T.  Thurston,  2  Hen.  4*  Munf.,  162.  And  see  Field  v.  Wallace's  Jldms.,  6 
Monroe's  Rep.,  334.  Gerrish  v.  Train,  3  Pick.  Mass.  Rep.,  127.  S.  P. 
Kirtley  v.  Deck,  1  Hen.  Sr  Munf.,  368. 

A  repleader  will  be  awarded  where,  in  pleading  an  insolvent  dis- 
chaise,  the  defendant  omits  to  own  that  he  was  an  inhabitant  or  impri- 
soned in  the  county  where  his  discharge  was  granted. — Otis  v.  Hitchcock, 
6  Wend.,  433. 

Generally  a  repleader  will  be  ordered  before  or  after  verdict,  when 
the  court  shall  be  satisfi.ed  that  the  fact  put  in  issue  is  irrelevant  to  the 
merits  of  the  case. — Eaton  et  al.  v.  Stone,  7  Mass.  Rep.,  312.  Henderson 
V.  Footers  Ears.,  3  CaWs  Va.  Rep.,  217.  Hill  v.  Blackstone,  2  Conn* 
Rep.,  247.  Stafford  v.  The  Mayor,  Aldermen,  Sfc,  of  the  City  of  Albany , 
%  Johns.  JV.  Y.  Rep.,  1.  Kerr  v.  Dixon,  2  CalVs  Va.  Rep.,  319,  (379.)  S. 
P.  Winston  v.  Francisco,  1  Wash.  Rep.,  187.  Chichester  v.  Vass,  1  Call, 
83.  Baird  Sf  Co.  v.  MaUox,  1  CalVs  Va.  Rep.,  226.  United  States  v. 
Bumham,  1  Mason^s  U.  S.  Rep.,  57. 

The  rule  seems  to  be,  that  a  repleader  shall  not  be  granted  on  motion 
of  the  party  who  committed  the  first  fault  in  pleading,  which  occasioned 
the  immaterial  issue. — Gerrish  v.  Drain,  3  Pick.  Mass.  Rep.,  124.  S.  P. 
Kirtley  v.  Deck,  3  Hen.  4*  Munf,  368. 

3.  What  is  the  distinction  between  a  repleader,  and  a  judgment  non 
obstante  veredicto  1 

It  is  this,  that  if  a  plea  is  good  in  form,  though  not  in  fact,  or  in  other 
words,  if  it  contains  a  defective  title  or  ground  of  defence,  by  which  it  is 
apparent  to  the  court,  upon  the  defendant's  own  showing,  that  in  any  way 
af  putting  it,  he  ean  have  no  merits,  and  the  issue  joined  thereon  be  found 
for  him  there,  as  the  awarding  of  a  repleader  could  not  mend  the  case,  the 
court  for  tl^e  sake  of  the  plaintifiTwill  at  once  give  judgment  non  obstante 
veredicto  ;  but  where  the  defect  is  not  so  much  in  the  title  as  in  the  man* 
ner  of  stating  it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the 
court  know  not  for  whom  to  give  judgment,  whether  for  the  plaintiff  or 
defendant,  there  for  their  own  sake  they  will  award  a  repleader ;  a  judg- 
ment,  therefore,  non  obstante  veredicto,  is  always  upon  the  merits,  and 
never  granted  but  in  a  very  clear  case ;  a  repleader  is  upon  the /orm  and 
manner  of  pleading. — Tidd^s  Pr.,  813,  814.  Com.  Dig,  Pleader,  R.,  18. 
Bac.  Abr.  Pleas,  M,,  18.  Vin.  Ab.,  567.  2  Saund.^  20.  Doct.  Plac^  k 
t.    Arch.  Civ.,  PL,  358.     1  ChU.  PL,  632. 
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REPLEVIN, 

1.  What  is  an  action  of  replevin  in  its  nature  7 

» 

Baron  Gilbert  says :  **  A  replevin  is  a  judicial  writ  to  the  sheriff^ 
eooiplaining  of  an  unjust  taking  and  detention  of  goods  and  chatteb." — 
{Gilb.  Replev.j  58.)     Clarke  v.  Skinner,  20  Johns.  J>r.  Y.  R^f^  469- 

It  is  founded  upon,  and  is  the  regular  mode  of  contesting  the  Talidjty 
of  a  distress,  and  is  applicable,  as  a  remedy,  for  an  illegal  detention  of 
personal  chattels. — JSTesbitt  v.  Smithy  4  7.  Rep,^  504. 

The  action^  of  replevin  differs  from  all  other  actions,  in  some  material 
points :  1.  In  other  actions,  the  plaintiff  or  demandant  is  not  put  in  poa* 
session  of  the  thing  demanded,  until  after  a  trial  and  decision  in  its  favor  f 
but  in  replevin  the  plaintiff  is  put  in  possession  of  the  chattels  in  dilate, 
by  the  officer's  delivery,  before  any  trial — ^in  fact,  in  the  first  stages  oC  the 
suit.  Hence  results,  2.  Another  material  matter,  peculiar  to  this  action^ 
a  return  of  these  chattels  to  the  defendant,  whenever  in  the  course  of  the 
action,  he  shows  he  is  entitled  to  a  return.  And  it  further  results,  3.  That 
the  defendant,  to  have  his  return,  must,  in  his  pleadings,  claim  a  return^ 
in  addition  to  the  other  matters  he  pleads.  Therefore,  4.  In  replevin  it 
follows,  in  a  manner  peculiar  to  this  action,  that  the  defendant  is,  to  many 
purposes,  an  actor,  and  pleads  ai^d  claims  on  two  grounds,  as  he  justifies 
his  taking  the  cattle,  damage  feasant,  for  rent  in  arrear,  or  for  some  other 
cause,  and  so  far  strictly  he  defends  his  conduct  in  the  case ;  but  when 
he  claims  a  return  of  the  chattels  to  him,  he  acts  on  the  ground  of  principle, 
peculiar  to  replevin.  The  consequence  of  the  delivery  of  the  thing  to  the 
plaintiff,  is  above  stated.  In  this  part  of  the  case,  the  defendant  ^s  an 
actor,  and  takes  the  ground  of  a  plaintiff  as  he  undertakes  to  show  that  he 
ou^t  to  recover  back  the  personal  property  in  dispute;  and  thence,  must 
make  out  a  title  to  recover,  and  have  the  thing  delivered  to  him. — &• 
DanaU  Jlbr,  of  American  Lau>y  514,  515,  S.  2.  Reed  v.  Carpenter^  Ohw 
Cond.  Rep.y  261.  S.  P.  Barret  v.  Forrester^  1  Johns,  Cas,^  247.  Bad^ 
hm  V.  Tucker  et  ah,  1  Pick.  Mass,  Rep,^  287.  Baker  et  al,  v.  Fales^  16 
Mass,  Rep,y  156.  Gould  v.  Barnard^  3  Mass,  -Rep.,  199.  WUHomb  v* 
Welsh,  5  Wend.y  290.  Hopkins  v.  Hopkins^  10  Johns.  Rep.^  369.  3 
Blackst,  Com.y  147.  Pearsonv.  Roberts^  Willes^  672.  Shannon  v.  Shanmrn^ 
1  Sch.  4*  jLe/.,  327.  Hilson  v.  Blainy  2  Bail.  Rep.,  168.  Murphy  v. 
S^mner^  1  HilPs  Rep,,  216. 

2.  In  what  case  does  the  action  of  replevin  lie  1 

It  lies  in  all  cases  where  trespass  ds  bonis  asportoHs  wiB  lie.— *7 
Johns.  Rep.,  142.     20  Id.,  467.     3  Wend.  Rev.,  281. 

It  lies  for  goods  unlawfully  detained,  although  there  may  haveiieeii 
no  tortious  taking. — Marston  v,  Baldwin,  17  Mass.  Rep,,  606,610.  5. 
P,  Baker  et  al.  v.  Poles.  16  lb,,  147.  Badger  v.  Phinney^  15  lb,,  359,  2d 
edit.,  340.  * 

It  is  not  here  confined  to  cases  of  distress,  or  where  the  takrag  i» 
tortious  and  a  trespass,  but  embraces  every  case  where  one  man  eJaim* 
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goods  in  the  poflseraon-  of  another.— £««^on  y.  Worthington^  5  Serg,  4* 
Rawle^sPenn.  Rtp  ^  131.  S.  P.  Weaver  v.  Lawrence^  I  Vail,  Rep.^  157. 
Shearick  v.  Huber^  6  £mn.  Rep»^  3.  FFoorf*  r.  Jfixtm^  Jlddis.  -Rep.,  134. 
Stoughton  y.  Rappalo,  3  fiie/;gr.  4r  iJato/e  Rep.y  562.  Snyder  y.  VauXji 
Rawle^s  Rep.^  4<28. 

It  is  not  limited  to  cases  of  distress,  but  lies  in  all  cases  of  a  tortious 
and  unlawful  taking  and  detention  of  goods  and  chattels. — Dagget  y,  Rolh 
bins,  2  Blackf,y  415. 

Where  trespass  lies  by  owner  or  possessor  for  goods  taken,  replevin 
lies. — Bruen  v.  Ogden,  6  Hoist.,  370. 

In  Connecticut,  replevin  lies  only  in  cases  of  attachment  and  distress. 
—Watson  V.  Watson,  9  Conn.  Rep.^  140.     S.  C.  10,  Id.,  75. 

It  does  not  lie  in  any  case  for  goods  taken  on  mesne  process. — Smiih 
▼.  Huntington,  3  JV.  H.  Rep.,  16. 

Beplevin  only  lies  to  try  the  title  to  personal  property ;  it  will  not 
lie  for  a  tract  of  land. — Brown  v.  Caldwell^  17  Serg.  Sc  Rawle^s  Penn* 
Rep.,  118. 

Nor  things  fixed  to  the  freehold. — Cresson  et  al.  y.  Stoiu,  17  Johns, 
jr.  Y.  Rep.,  116. 

Nor  for  a  chose  in  action. — 5  Dana^s  Jlhr.  of  American  Law,  515. 

Nor  for  injury  done  to  the  freehold'. — JCihlety.  Smith,  4  F.  Rep.,  504. 

Nor  does 'it  lie  for  things /<t(b  natures ;  but  it  does  for  things  that 
are  made  tame  and  reclaimed.  Nor  does  it  He  for  deeds  and  charters 
eonceming  land.  Nor  for  goods  taken  beyond  sea.  And  see  Rex  v 
Monkhotise,  2  Stra.,  1184,  where  the  court  granted  an  attachment  against 
the  sheriff,  for  granting  a  replevin  of  goods  distrained  on  a  conviction  of 
deer  stealing. — 14  Petersdorff^s  Jlbr.,  252.  Jfightengale  ▼.  Adams,  1 
Show.,  91. 

Chattels  in  the  custody  of  the  law,  cannot  at  common  law  be  reple- 
vied, as  goods  taken  in  execution  i  and  b}''  parity  of  reason,  goods  attached 
by  an  original  writ,  as  security  for  the  judgment,  cannot  be  replevied. — 
ihley  et  at.  v.  Stubhs,  5  Mass.  Rep.,  280.  S.  P.  Mills  v.  Martin^  19  Johns. 
JV.  X.  Rep.,  31.  Thompson  y.  Button,  14  Johns.  JV.  Y.  Rep.,  86.  Garde- 
ner  v.  Campbell,  15  Johns.  JV*.  Y".  Rep.,  401.  Morgan  v.  Craig,  Hard.  Rep,^ 
101.  Kellogg  V.  Churchill,  2  JV.  H.  Rep.,  412.  Alltn  v.  Crary,  10  Wend. 
Jf.  Y.  Rep.,  349.  Smith  v.  Huntington,  3  JV.  U.  Rep.,16:  Seavery.  Ding' 
ley,  4  Greerdeaf^s  Me.  Rep.,  316. 

If  trees  cut  down  upon  the  plaintiff's  land  be  converted  by  the  de- 
fendant into  rails  and  posts,  this  is  not  such  an  alteration  of  the  property 
as  will  prevent  the  plaintiff  from  recovering  in  replevin. — Snyder  v  Vaux, 
2  Rawlts  Ptnn.  Rep.,  423,  426. 

A  levy  upon  property,  the  taking  of  an  inventory,  and  requiring  a 
receiptor  to  prevent  the  removal  of  property,  is  sufficient  evidence  of 
taking  to  sustain  the  action  of  replevin. — Fonda  v.  Van  Home,  15  Wen* 
dell,  631. 

Replevin  may  be  maintained  by  a  receiptor  of  goods,  where  he  is  bound 
to  deliver  them  by  a  specific  day,  or  pay  the  amount  of  the  execution 
under  which  the  levy  was  made,  although  the  property  be  left  by  him  in 
the  possession  of  the  defendant  in  the  execution. — MiU^  ▼•  Adsitt^S 
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Wmd^  335.    Bunion  v.Page^  13  Wendell,  425.   'Wkeeler  dal.  t.  McFtar 
land,  10  Wend.,  318.    Dunham  ▼.  Wyckoff,  3  Wendell,  280.     ^o//  t.  7W- 
r/e,  2  fTcnd.,  275.    ./u^  v.  I'oa?,  9  Cow«n,  259. 

fieplevin  in  the  e«pit  will  not  lie  for  beasts  taken  damage  feasant, 
although  the  distrainer  nas  omitted  to  have  his  damage  appraised  within 
twenty-four  hours,  the  time  limited  by  statute ;  it  seems,  however,  that 
replevin  in  the  detinet  would  lie-  So  also  the  owner  may,  after  snch 
neglect,  re-take  his  property,  or  bring  trover  after  demand  and  refusaL — 
Hale  V.  Clarke,  ]9  Wend.,  498. 

It  does  not  lie  against  a  sheriff  who,  bv  virtue  of  an  execution  against 
one  of  several  partners,  takes  the  partnership  property  and  removes  it  to 
a  place  of  safe  deposit,  at  the  suit  of  the  other  partners,,  or  those  standing 
in  their  stead. — Scrugham  v.  Carter,  12  Wend,,  131. 

Nor  will  it  lie,  it  seems,  against  a  purchaser  at  a  sale  under  such 
execution,  who,  after  the  purchase,  reduces  the  property  to  possession. — 
Scrugham  v.  Carter,  12  Wend.,  131. 

Replevin  will  not  lie  for  property  taken  by  virtue  of  a  warrant  for  the 
eoUection  of  any  tax,  assessment  or  fine,  in  pursuance  of  any  statute  of 
the  state,  although  the  warrant  may  have  issued  erroneously  or  irregularly. 
—The  People  v.  Mbany,  C.  P.,  7  Wend.,  485. 

But  it  will  not  lie  against  a  receiptor  of  goods  taken  by  execution, 
although  the  action  might  be  maintained  against  the  sheriff,  if  the  party 
becomes  such  receiptor,  at  the  request  or  by  consent  of  the  defendant  in 
the  execution.— ^^Aopmon  v.  Andrews,  2  Wend,,  240. 

3.  What  is  it  necessary  to  allege  in  a  declaration  in  replevin  1 

The  goods  must  be  described  with  reasonable  certainty;  saying 
*'  divers  goods  and  chattels,"  held  not  sufficient. — Pope  v.  Tillman,  1  Moore, 
386.     Kempater  v.  kelson,  Cos.  Temp.  Hard.,  124. 

The  venue  must  be  laid  in  the  county  in  which  the  goods  were  taken ; 
axud  also  the  place  of  taking  must  be  stated  as  well  as  the  town,  because 
the  right  of  caption  may  turn  oh  the  place,  and  the  freehold  may  come  in 
question. — 5  Donate  Jlbr.,  533. 

The  locus  in  quo  where  the  distress  was  taken  must  be  truly  stated. 
-■^Walton  V  Kersop,  2  Wils.,  354.  The  wnue  being  local  and  the  place 
material  and  traversable. — Ibid.     1  Saund.,  347,  (n). 

The  rule  does  not  apply  where  the  place  is  not  known. — Jfulton  v. 
Kemp.,  2  B.^  P.,  480.  And  see  Jones  v.  Powel,  bB.  Sf  C,  650.  Potter 
V.  Bradley,  2  J&f .  4*  P.,  78.  Read  v.  Hawke,  Hob.,  16.  Gardner  y.  Hum- 
phrey, 10  Johns.  JV.  Y.  Rep.,  53. 

Declaration  must  allege  damage. — Paget  v.  Brayton,  3  Har  ic  Johns, 
Rep.,  350.    J^urphy  v.  Sumner,  1  HiWs  Rep.,  216. 

Where  the  goods  replevied  were  taken  as  a  distress  for  rent,  such 
fact  must  be  averred  in  a  declaration  by  assignees,  or  it  wUl  be  bad. — 
Knapp  Sf  Davis  v.  Colbourn  etal.,  4  Wend.,  616. 

Where  the  writ  is  for  the  taking  and  unjust  detention  of  property,  a 
plaintiff  cannot  declare  for  a  wrongful  detention  only ;  the  declaration 
must  conform  to  the  writ. — Jfichols  v.  JfiohoU^  10  Wend.^  629. 
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In  aD  action  on  the  bond,  it  is  not  necesBaiy  to  aver  in  the  declara* 
tion  the  issuing  of  a  writ  of  retamo  habendOy  and  the  return  of  elotigaia 
thereon.  Such  averment  need  not  be  made,  whether  the  bond  be  under 
the  fourth  or  the  eighth  section  of  the  act  of  1813,  regulating  replevins. 
—McFarland  v.  McJfUt,  10  Wend.^  329.  Cowden  v.  Ptase^  10  Wtnd.^  333. 
Knapp  4*  Davis,  Jtssignees  of  Armstrong,  Sheriff  of  Seneca^  v.  Colhoufn 
and  others,  4  Wend.,  616. 

A  plaintijfT  in  replevin  cannot  regularly  declare  until  the  writ  be  re- 
torned  with  the  names  of  the  sureties  annexed. — Wilson  v.  Williams^  18 
Wend.,  581. 

It  is  not  necessary  to  allege  the  title  or  estate  of  the  defendant  in  the 
action  of  replevin,  in  and  to  the  premises,  for  the  rent  of  which  the  dis- 
tress was  made  ^  nor  to  aver  the  making  of  an  affidavit  previous  to  a  dis- 
tress for  rent  in  the  city  of  New  York ;  nor  to  state  the  avowry  or  cog- 
nizance.— Gould  and  others  v.  Warner,  3  Weni,  54.  Prosser  v.  Woodward, 
21  Wend.^  205.    Randall  v.  Cooke,  17  Wend.,  53. 

4«  What  is  the  general  rule  as  to  pleas  in  replevin  % 

Fleas  in  bar  are  of  four  sorts,  to  wit :  1.  The  general  issue,  non 
cepit ;  2.  The  statute  of  limitations ;  3.  A  justification  ]  4.  Avowry  or 
connusance. — 5  Dances  Abr.,  530,  s.  4,  p.  538,  art.  10. 

J^on  cepit  is  the  genera]  issue,  and  property,  on  that,  cannot  be  given 
in  evidence,  but  must  be  pleaded.  Jfon  c^pU  of  a  part  may  be  pleaded. — 
5  Dana^s  Jlhr.,  530,  s.  5. 

J^on  cepit  is  a  plea  in  bar,  not  involving  the  merits  of  the  action ;  and 
if  a  defendant  claims  a  return  of  the  goods,  he  must  add  an  avowry  or 
cognizance,  inducing  a  return,  or  he  is  not  entitled  to  a  judgment  for  a 
return. — 1  Chitty  on  Pleading,  490.  1  Saunders  on  Pleading,  374,  n.  1. 
1  Strange,  507.  Seymour  v.  Billings,  12  Wend.  JV.  Y.  Rep.,  286.  McFar- 
land V.  Barker,  1  Mass.  Rep.,  153.  Carpenter  v.  Stevins,  12  Wend.,  589. 
Smyth  V.  Snyder,  15  Wend.,  324.  McPherson  v.  Melhinch,  20  Wend.,  671. 
Pressor  v.  Woodward,  21  Wend.,  205. 

J^on  cepit  admits  the  property,  and  puts  in  issue  only  the  taking  and 
detention. — McKinley  v.  McGregor,  3  Whart.,  369. 

In  Connecticut,  on  this  plea,  plaintiff  must  show  also  an  attachment 
or  distress. — Watson  v.  Watson,  10  Conn.  Rep.,  75,  S.  G.     9  Id.,  140. 

Although  the  taking  was  rightful  or  excusable,  plaintiff  will  recover 
if  the  detention  was  unlawful,-  and  generally  speaking,  the  property  being 
admitted  in  plaintiff,  any  detention  is  unlawful. — Mckinley  v.  McGregor^ 
3  Whart,  369. 

Where  a  judgment  is  rendered  against  the  plaintiff, .  and  there  is  no 
plea  but  non  cepit,  defendant  is  not  entitled  to  a  judgment  pro  retomo  hob. 
— The  People  v.  Magara,  C.  P.,  4  Wend.,  217. 

A  variance  between  the  writ  and  declaration,  is  not  pleadable  in 
abatement. — Cronley  v.  Browne,  12  Wend.,  271. 

The  plea  of  cepit  in  alio  loco,  does  not  admit  the  taking  as  laid  in  the 
declaration,  and  plaintiff  is  bound  to  show  his  right  to  recover,  as  on  nam 
ce^.— Williams  v.  Welsh,  5  Wend.,  290. 

69 
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Jfon  cepU  property  in  a  stranger,  and  liburum  tentmentum^  were  al 
lowed  to  be  pleaded  iogei\!Ltf.^Sibbard  v.  Glover^  Bams^  364.  Shuter  t 
Paige^  11  Johns,  JV.  Y«  Aep.,  196. 

The  plea  of  property  in  a  stranger  is  a  good  plea,  either  in  abate- 
ment or  in  bar,  ana  entitles  the  party  to  a  return  without  avowry,  for  the 
possession  was  illegally  taken  from  him  by  the  replevin. — 2  Lev.,  92.  1 
Salk.,  94..  Harrison  v.  Mcintosh^  1  Johns.  JV.  Y.  Rep,,  380,  384.  S.  P. 
J\iarsh  V.  Pi&r,  4  Rawh's  Rep.^  283.  Rog^s  v.  Arnold  et  d.,  12  Wend. 
JV.  y.  Rep.,  36,  37. 

5.  What  is  an  avowry  % 

• 

Avowries  and  recognizances  are  substantially  the  same,  and  difier 
from  each  other  only  in  the  name  and  form.  When  the  defendant  in  re* 
plevin  justifies  and  claims  a  return  of  the  goods,  &c.,  or  damages,  in  his 
own  right,  or  in  that  of  hi^  wife,  he  begins  his  pleading  by  averring  that 
he  *'*'  well  avows  the  taking  "  of  the  goods,  &c.,  and  then  proceeds  to  state 
his  claim,  as  rent  due,  damage  done  by  the  plaintilTs  cattle,  &c.  Bui 
when  he  justifies,  as  bailiff  or  servant  to  another,  and  in  the  latter's  right, 
he  begins  by  saying  that  he  "  well  acknowledged  thcf  taking,"  &c.,  and 
then  proceeds  as  in  the  former  case. 

In  the  case  first  stated,  the  plea  is  called  an  avowry  \  in  the  latter,  a 
cognizance.  These  two  denominations  being  derived,  it  seems,  in  which 
the  pleas  respectively  commence. — Gotdd*s  Pleadings  223,  4,  «.  105. 

An  avowry  is  the  setting  forth  precisely  as  in  the  declaration,  the 
nature  and  merits  of  the  defendant's  case,  and  the  showing  that  a  distress 
taken  by  him  was  lawful,  in  order  to  entitle  him  to  a  return.  The  avow* 
ant  is  in  the  nature  of  a  plaintiff. — Coan  v.  Bowles,  Curth,,  122.  Cross  v» 
Betson,  Holt^s  Rep,,  627. 

The  avowant  must  make  a  good  title,  and  whatever  is  set  forth  must 
be  proved. — Goodman  v.  Hill,  Ydv,,  148.  Johnson  v.  Adams,  5  Jiod,  Rep.^ 
Tl,    McDonald  v.  Weldon,  8  Mod,  Rep,,  54. 

As  to  the  certainty  requisite  in  an  avowry,  see  the  following  cases : 
^Sibley  v.  Dolby,  12  Mod.  Rep,,  190.  Reynolds  v.  Thorpe,  Stra,,  796. 
Steers  v.  Lamas,  8  Mod.  Rep.,  52.  Cross  v,  Bilson,  6  Mart,  Rep.,  103. 
Forty  V.  Imber,  6  East,  434.  Cooper  v.  Blandy,  1  Bingh.  J{,  C,  45,  re- 
cognizing,  Panton  v.  Jones,  3  Campb,,  372.  Kogers  v.  Pitcher,  S  Tauni.^ 
202.  Williams  v.*  Bartholomew,  1  Bos.  4*  Pul,  326.  Grovenor  v.  Wood^ 
house,  1  Bingh.,  38.  Fermer  v.  Duplock,  2  Bingh,,  10.  Gregory  v.  Do^ 
idge,  3  Bingh.,  474.  S.  P..  Brook  v.  Biggs,  2  Bingh,  JV.  C,  572.  Cornish 
V,  Searell,  %  B.  Sr  C,  475.  Hopcraft  v.  Keys,  9  Bing.,  613.  Doe  d.  Bui- 
tin  V.  Mills,  2  Jldo,  4*  EU-^  17.  Hardgrave  v.  Shewin,  6  £.  4*  C ,  34. 
Philpot  V.  Dobinson,  6  Bing.,  104.  Browne  v.  Sayce,  4  Taunt,,  320.  Loo- 
mis  V.  Tyler,  4  Day*s  Conn.  Rep.,  141.  Hill  v.  Miller  and  another,  5  iSerg*. 
4r  -Row/e  Penn.  Rep.,  357.  FTrig^  v.  Williams,  5  Cow  JV.  Y.  Rep.,  501. 
Dai;w  V.  Ty/er,  18  Johns,  JV.  y.  JR«p.,  490.  Jenkins  v.  Pe//,  17  Wend.^ 
417.  TVce  V.  J^orton,  4  FTeai^.,  663.  FFir^Af  v.  Williams,  5  Coioen,  338,' 
501.  The  People  v.  JV%w  Yor/r,  Q.  P.,  2  FTcnJ.,  644.  Burr  v.  Tan  J3«t- 
iti'r/^  3  Cowen,  263.     Skevherd  v.  f^yce,  2  JoAn^.  /2ep.,  446.     Harrison  v. 


McIfUosh^  1  Johns*  J2«p.,  980.  Hopkins  v.  H^kins^  10  Johns.  Rep.,  360. 
Anm  t.  ClaHce,  10  TMiif.  J{«^.,  424*. 

An  avowry  eaonot  be  objected  to  for  variance  from  the  proof,  where 
a  warrant  of  distress,  executed  under  seal,  is  set  forth  in  the  pleading,, 
without  alleging  it  to  have  been  so  executed. — Jenkms  v.  Fell,  20  Wen*, 
(U/,  450. 

6.  What  18  the  proper  plea  to  an  avowry  1 

^^  Rien  in  arriM^  is  the  proper  plea  in  the  bar  of  an  avowry,  and  is 
a  quan  general  is8ue.-^^/oo0Mr  v.  Joatil,  8  Wend.  JV*.  Y.  Rep.,  448,  45  U 
Hill  V.  Miller  and  another,  5  Serg.  4r  Ratole  Penn.  Rep.,  357. 

The  defendant  may  plead  an  eviction. — Hujit  v.  Cope,  Cowp.  Rep.^ 
242.  So  he  may  plead  nan  tenuii. — Farley  v.  Imber,  6  East^s  Rep.,  434. 
And  he  may  plead  rien  in  arriire. — Hill  v.  Wright,  2  Esp.,  670.  Or  a 
former  distress  for  the  same  rent. — Hudd  v.  Reaver,  2  B.  4*  B.,  662.  And 
he  may  plead  the  statute  of  limitations. — Foster^s  case,  8  Co,  Rep.,  64. 
And  he  may  also  plead  the  payment  of  taxes. — Jlndrew  v.  Hancock,  1 S.  4* 
B.,  37.  Mexander  v.  Harris,  4  Cranch,  299.  2  Chitty's  Pleading,  633. 
Horns  v.  Lemn,  2  ;Sla//c.,  583.  3  Salk.,  273.  Sfci//y  v.  Dally,  2  iSfo/^., 
562.  Alexander  v.  jEfarm,  4  Cranch,  299.  ffi//  v.  Jtfi//«r,  5  Serg.  St 
Rawle,  357.  Anderson  v.  Reynolds^  14  ^ar^.  4*  Rawle,  439.  Walga* 
mot  V.  .BmiMT,  4  Hot.  4*  McHen,,  89.  Davi;  v.  Taylor,  18  Johns.  Rep.^ 
490.  Hopkins  v.  H(^kins,  10  /oAn«.  i2ep.,  369.  Brown  v.  jDean,  3  FTeyi^ 
de//,  208.     7er5oM  v.  Williams,  5  Coto^n,  407.     Bloomer  v.  Jt^e/,  8  ff^en- 

A//,  448.    Jt*Jrf  V.  Fox, 259.    fife%  v.  Bordons,  3  5am. 

4r  Adolph,  2.  /oAn^  v.  Jenkins,  1  Croflt.  4r  Meeson,  227.  3  Tyr.,  170» 
Dancer  v.  Hastings^  4  Bingh.,  2. 

7.  What  is  the  rule  as  to  the  replication  in  avowry  1 

Where  a  defendant  in  replevin  pleads  property  in  a  third  person, 
traversing  the  plaintiff's  right,  a  replication  traversing  the  right  of  such 
third  person,  and  setting  up  a  general  property  in  another,  and  special 
property  in  the  plaintiff,  is  bad  in  three  particulars :  1.  For  not  taking  issue 
upon  the  defendant's  traverse ;  2.  For  traversing  matter  of  inducement ; 
and  3.  If  such  matter  could  be  replied  for  alleging  the  evidence  of  title, 
instead  of  the  legal  effect  of  the  evidence.  The  proper  course  for  the 
plaintiff  would  have  been  to  have  accepted  the  issue  tendered,  and  to  have 
reaffirmed  his  title  concluding  to  the  country. — Prosser  v.  Woodward,  21 
Wendell,  205. 

S.  What  is  the  distinction  between  a  justification  and  an  avowry  1 

An  avowry  always  goes  for  a  return  ;  so,  must  show  a  right  at  the 
time  it  is  made,  as  for  rent.  But  a  justification  does  not  always  g(  for  a 
return ;  as  where  the  original  taking  was  lawful,  but  the  detention  is  not 
'  lawful  at  the  time  of  the  plea  pleaded ;  and  when  entitled  to  a  return  the 
defendant  avows ;  when  not,  he  justifies. — Dana^s  Abridgment,  539,  on. 
11,  sec.  2. 
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S   What  is  tlie  general  rale  as  to  judgment  in  replevin  t 

If  the  plaintiff  has  judgment  it  can  only  be  for  damages  and  eoata^as 
he  previously  had  the  goods  delivered  to  him.  If  the  defendant  has  judg- 
ment, it  may  be  not  only  for  damages  and  costs,  bnt  a  return  also  of  the 
goods  or  cattle. — 5  Dana^s  Jlbr.  of  American  Law^  515,  $ec,  2. 

The  amount  was  placed  in  a  different  situation  at  common  law.  He 
was  not  entitled  to  damages  or  costs  before  the  statute. — 7  Hen.  8,  cA.  4, 
which  gives  damages  ana  costs  to  an  avowment  or  a  person  making  cogni- 
zance as  bailiff  if  he  succeeds. — 1  B,  Sf  B,^  517.  1  B.  4r  •d^  610 ;  and 
as  to  double  costs  under  the  statute. — 11  Geo,  2,  ch^  19.    Finley  r.  Seaion^ 

I  Taunt.,  210.  Gourney  v.  Butter,  1  £.  4-  jf .,  670.  Stone  v.  Forsyth^ 
Doug.,  739.  Dodd  r.  Joddrell^  2  Term  Rep-,  325.  Cook  ▼.  Crecne,  1 
Marsh,  234. 

Where  in  replevin  on  a  plea  of  non  cepit  and  property  in  a  stranger, 
(he  jury  find  a  general  verdict  for  the  plaintiflT,  an  entry  upon  the  record 
of  a  finding  for  the  plaintiff  upon  both  issues  is  warranted  by  the  verdict. 
— Rhodes  V.  Bunts,  21  Wend.,  19. 

Where  judgment  is  rendered  affainst  a  plaintiff  in  replevin,  and  there 
is  no  other  plea  than  non  cepit,  the  defendant  is  not  entitled  to  judgment 
pro  retorno  habendo. — The  People  ex  rel.  Tower  v.  Niagara  C.  P.,  4  Wtnd^ 
317.  Beames  v.  Beekman,  3  Wendell,  667.  Scrugham  v.  Carter,  li 
Wendell,  131. 

In  replevin,  where  there  is  a  plea  of  property  as  well  as  the  plea  of 
non  cepit,  and  the  jury  find  only  the  taking  and  assess  the  damage  for  the 
plaintiff,  leaving  the  issue  upon  the  plea  of  property  undisposed  of,  a  ve- 
ntre de  novo  will  be  awarded. — Spragueetat,  y.  Kiueland,  12  Wendell,  161. 
Boyruon  v.  Page,  13  Wendell,  425. 

If  the  plaintiff  fail  to  establish  an  exclusive  right  to  possess  and  con- 
trol the  property,  the  defendant  is  entitled  to  a  verdict. — Rogers  v.  w^r- 
nold,  12  Wendell,  30.  Wheeler  v.  Train,  4  Pick.  Mass.  Rep.,  168.  Warren. 
V.  Aughenbaugh,  15  Serg.  ^  Rawle,  Penn,  Rep.,  9. 

10.  What  is  the  rule  as  to  the  writ  of  Proprietate  Probanda  t 

In  replevin,  the  defendant  who  claims  property  in  the  goods  must  not 
only  give  notice  of  such  claim,  but  must  also  demand  a  trial  of  its  validi- 
ty, and  tender  the  necessary  fees  of  the  officer  and  jury  previous  to  the 
delivery  of  the  property  to  the  plaintiff. — Miller  v.  Franklin.  17  Wendell^ 
278.  • 

Neither  the  sheriff  nor  the  defendant  can  sue  out  the  wiixdeproprie-^ 
tote  probandd  ;  it  is  under  the  control  of  the  plaintiff.— LuA^r  v.  Piersoru 

II  Wendell,  58. 

A  defendant  may  interpose  a  claim  of  property  in  the  thing  of 
which  deliverance  is  sought,  although  he  be  not  the  possessor  thereof.— 
Mitchell  V.  Hinman,  8  fVend.,  667. 

1?he  sheriff  has  no  discretion  whether  he  will  or  will  not  regard  a 
claim  of  property  made  by  the  defendant  in  the  replevin,  or  by  the  poa- 
•essor ;  if  the  claim  be  made  he  must  desist  from  making  deliverance  un- 
til it  be  inquired  into  by  a  jury,  under  a  writ  de  proprietate  proband^. 


KBPLICATION.  54^ 

AsheTiflTia  not  aothorized  to  make  deliTerance  until  after  sainniOD» 
of  the  defendant  in  replerin  j  and  a  claim  of  property  interposed  at  the 
time  of  summons  is  in  season. — Mitchell  v.  Hinman,  8  Wtnd.^  667. 


REPLICATION. 

1.  What  is  a  replication  1 

.  It  is  the  plaintiff's  answer  to  the  defendant's  plea  % 
The  replication  is  in  general  governed  hy  the  plea,  and  most  frequent* 
1y  denies  it ;  when  the  plea  concludes  to  the  contrary,  the  plaintiff  in  gen* 
end  replies  by  adding  a  similiter  ;  but  when  the  plea  concludes  with  a 
▼erification^  the  replication  must  either, 

1.  Conclude  tne  defendant  by  matter  of  estoppel. 

2.  May  deny  the  truth  of  the  matter  allegea  in  the  plea,  either  m 
whole  or  in  part. 

3.  May  confess  and  avoid  the  plea. 

4.  In  the  case  of  an  evasive  plea,  may  new  assign  the  cause  of  ac* 
tion. 

For  the  sevend  kinds  of  replication  as  they  relate  to  the  different  form» 
of  action,  see  1  Chiity  PL^  551,  et  seq.    ArcL  Civ.  Pl.^  258. 

A  replication  is  not  subject  to  the  charge  of  duplicity,  unless  it  seta 
up  two  or  more  answers  to  the  matter  relied  on  as  a  defence  in  the  plea  ; 
if  it  contain  no  more  facts  than  are  necessary  to  be  stated  to  establisn  the 
point  set  up  by  way  of  answer  to  the  plea,  it  is  unobjectionable. — Russet 
r.  Rogers^  15  Wendell^  351.  Gaylord  v.  Van  Loan^  15  Wendellj  308. 
Whedfighi  v.  Moartj  1  Hesllf  648.  Broome  County  Bank  v.  Ltwis^  IS 
Wend.,  565. 

A  replication  to  a  plea  of  iton  assumpsit  infra,  4%.,  that  within  six  years 
before  the  commencement  of  the  suit  the  defendant  promised,  &c.,  stating 
the  day  on  which  the  capias  issued,  without  showing  its  return,  or  con* 
necting  it  with  subsequent  process,  is  good ;  such  allegation  of  the  issu- 
ing the  capias  being  mere  surplusage. — Livingston  v.  Ostrander,  9  Wen^ 
ciJ/,  306.      •  ^ 

The  replication  de  injurid,  4*^.,  takes  issue  merely  upon  the  excuse 
pleaded^  and  if  the  excuse  is  to  be  avoided  by  new  facts,  they  should  be 
replied  specially. — Browne  v.  Bennett,  5  Cowen,  181.  Bradner  v.  Demick^ 
20  Johns.  Rep.,  404.  Wyman  v.  Mitchell,  1  Cowen,  316.  Mien  v.  Cro- 
jwA,  7  Cowen,  46. 

In  replication  to  a  plea  by  an  executor  of  an  outstanding  judgment 
and  no  assets  prater,  that  the  judgment  was  obtained  per  fraudem,  it  is 
sufficient  to  allege  fraud  and  covin  generally,  without  showing  the  fraud 
specially. — Shenooad  v.  Johnson,  1  Wend.,  443. 

It  seems,  that  in  actions  of  tort,  where  the  defendant  sets  up  matter 
merely  by  Way  of  excuse,  the  plaintiff  by  a  replication  of  de  injuria  4^, 
may  put  in  issue  every  material  allegation  in  the  plea,  but  this  manner  of 
replying  is  not  allowed  where  the  defendant,  by  his  plea,  insists  uponafuU 
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aud  adequate  right.—  Tubi9  v.  CaavMy  8  Wendell^  129.    lyttfe  t.  Xretp » 

JoA^.  fiep.,  112.  t  1.  J 

An  agreement  not  to  plead  the  statute,  it  sterns,  may  be  replied  m 
answer  to  a  plea  of  the  statute  of  limitations,  where  such  agreement  is 
made  previously  to  the  attaching  of  the  statute. — Gaylord  ▼•  Van  Loan^  15 
Wendell,  308. 


RIVERS  AND  RIPARIAN  RIGHTS* 

1.  What  is  a  river  1 

A  natural  collection  of  waters  arising  from  springs  or  fountains,  which 
flow  in  a  bed  or  canal  of  considerable  width  or  length  towards  the  sea. 

2*  Into  what  classes  are  rivers  divided  in  law  % 

Into  public  and  private. 

Public  rivers  are  those  in  which  the  public  have  an  interest,  such  aa 
navigable  rivers,  vidiich,  technically  understood,  signifies  those  rivers  in 
which  the  tide  flows. 

Public  rivers,  not  navigable,  are  those  which  belong  to  the  people  in 
general,  as  public  highways.  The  soil  of  the  river  belongs,  generally,  to 
the  riparian  owner,  but  the  public  have  the  use  of  the  stream,  and  nuisan- 
ces and  impediments  over  such  stream  may  be  punished  by  indictment. — 
Jitig.  on  Water  Courses^  202.  Dams*  Rep,,  152.  Galle$  on  Sewers,  78. 
4  Burr,  2162. 

A  private  river  is  one  so  naturally  obstructed  that  there  is  no  passage 
for  boats,  for  if  it  be  capable  of  being  so  navigated,  the  public  may  use  its 
waters. — Hale  De  Jure  Maris,  ck.  4*,  5.  Rex  v.  Smith,  Doug^  425.  Insi, 
Droit  France,  par  ^rgou,  torn,  1,  p.  214.  Pothier  Traiti  Droit  de  Propritti, 
JVb.  52.  Code  J^apoleon^  JVb.  538,  715.  TouUier's  Droit  CivU  Francois, 
torn.  3,  144,  145,  146.  Questions  de  Droit  par  Merlin,  torn,  4,  Htle  Piche. 
Handley*s  Lessee  v.  Anthony  aud  others,  5  Wheat.  U*  S.  Rep.,  374.  Storer 
V.  Freeman,  6  Mass.  Rep.,  438.  Famham  v.  Blaekstone  Canal  Co»,  1 
Sumner,^!.  Webb  v.  Manufacturing  Co.,  3  Sumner^  189.  JWv  Orleans 
V.  The  United  States,  10  Peters'  S.  C  Rep.,  662.  Boatner  f.  Henderson  er 
al.,  5  JV.  S,  Mart.  Lou.  Rep.,  189.  Jfew  Orleans  Jfamgation  Co.,  1 1  Mar^ 
tin^s  Rep.,  323.  Ingraham  et  al.  v.  Wilkinson  et  al.,  4  Pick.  Mass*  Rep., 
5168.  Ha'ifs  Exrs.  v^  Bowman,  1  Rand,  Rep.,  417.  Claremont  y.  Carltan, 
^  JV.  H.  Rep.,  366.  Arnold  v.  Munday,  1  Halst.  Rep.,  74.  Canal  Com- 
missioners V.  The  People,  5  WendelPs  Rip,,  423.  Schunk  v.  The  President^ 
Managers  and  Company  of  the  Schuylkill  Co.,  14  Serg.  4*  Rawle,  Penn. 
Rep,^  71.  iSf.  P.  Carson  v.  Blazer,  2  Btnn.  Rep.,  475.  Cotes  v.  Wadltng- 
ton,  1  McCord^s  Rep.,  580. 

3.  What  is  the  rule  of  international  law  as  to  the  rights,  of  a  nation  in 
a  navigaUe  river  which  possesses  only  the  upper  part  of  it  1 

A  nation  possessipg  only  the  upper  part  of  a  navigable  river  ia  ea* 
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titled  to  descend  to  the  sea  without  being  embamsfled  bj^aselees  end  op* 
pressive  duties  or  regulations.  It  is  doubtless  a  right  of  imperfect  obu* 
gatioo,  but  one  that  cannot  justly  be  withheld  without  a  good  cause. 
When  Sjpain,  in  the  year  1792,  owned  the  mouth  and  both  banks  of  the 
lower  Mississippi,  and  the  United  States  the  left  bank  of  the  upper  por- 
tion of  the  same,  it  was  strongly  contended  on  the  part  of  the  Unitea  States, 
that  by  the  law  of  nature  and  of  nations,  we  were  entitled  to  the  naviga- 
tion of  that  river  to  the  sea,  subject  only  to  such  modifications  as  Spain 
might  reasonably  deem  necessary  for  her  safety  and  fiscal  accommodation. 

It  was  further  contended,  that  the  right  to  the  end  carried  with  it,  as 
an  incident,  the  right  of  the  means  requisite  to  attain  the  end ;  such,  for 
instance,  as  the  right  to  moor  vessels  to  the  shore,  and  to  land  in  cases  of 
necessity.  The  same  clear  right  of  the  United  States  to  the  (Vee  navi- 
gation of  the  Mississippi  through  the  territories  of  Spain  to  the  ocean, 
was  asserted  by  the  congress  under  the  confederation.  The  claims,  in  that 
case,  with  the  qualifications  annexed  to  it,  were  well  grounded  on  the 
principles  and  authorities  of  the  law  of  nations.-^G^ro^««,  lib,  2,  ch.  2,  mc. 
11,  11^  13,  15.— cA.  3,  sec.  6,  7,  8.  Vattel,  b.  1,  sec.  292.—^.  2,  see.  127, 
129,  132. 

Vattel  liqre  down  the  foUowin^g  five  rules  upon  aquatic  rights,  as  be- 
ing founded  on  international  law* 

1.  Quand  une  nation  s^empare  iPun  pais  termini  par  unfisuve^  die  est 
censU  s^approprier  aussi  le  fleuve  mhne  ;  car  unfteuve  est  drun  trop  grand 
usage^pour  que  Von  puisse  prisumer  que  la  nation  n^aitpas  euinieniion  d$  so 
h  reserver.  Par  consequent  le  people^  qui  le  premier  a  iiabli  sa  dominaHon 
sur  Pun  des  bords  duneuve^  est  cens^  le  premier  occupant  de  toute  la  partie 
da  ce  Jleuve  qui  termtne  son  terriUnre.  Cette  prisomption  esi  indubttMe^ 
auandil  s^agit  d^un  Jleuve  extrimement  large^  du  mains  pour  une  partie  de  la 
iargeur  ;  et  la  force  de  la  prisomption  croU  ou  diminue^  d  Pegard  du  iout^  en 
raison  inverse  de  bamur  du  fleuve  ;  car  plus  le  fleuve  est  resserri^  plus  la 
sHweti  et  la  commoditi  de  Vusage  demands  qu*il  soil  soumis  tout  entier  d 
Pempire  et  &  la  propriM. 

%  Si  ce  peuple  a  fait  quelqu^  usage  du  fleuve^  comme  pour  la  naviga* 
tionj  ou  pour  la  picAe^  on  presume  d^autant  plus  sitrement  qu*il  a  voulu  se 
Papproprier. 

S.  Si  m  tun  ni  Pauiredes  deux  voisins  du  fleuve  nepettt  prouver  que 
f,  ou  celui  dent  U  ale  droity  s^est  itakU  le  premier  dans  ces  contries^ 
on  suppose  que  tous  les  deus  y  sons  venus  en  mime  temsy  puisqu^  auctm  n'a 
des  raisons  de  prifirenoe:  eten  ce  cas^  la  domination  de  Pun  et  P autre 
^itend  jfttsqui^  au  mUieudu  fleuve, 

4.  Une  longue  possession^  non  contreditCj  itablii  le  droit  des  nations  $ 
autremeniU  n*yaurait  point  depaisSyWiriendestMeentr*  dies  $  ethsfaite 
noeoirts  doivent  prouver  la  possession.  Mnsiy  lorsfue  d^nsis  un  terns  im- 
miHtorialy  une  nation  exerce  sans  contradiction  les  droits  de  souvsrasneti 
setr  un  flewoe  qui  lui  eert  de  Km^eSy  persons^  ne  peut  lui  en  disputer 
Pempire. 

5»  Enfln  si  lestraMs  diflenseent  quelque  chose  sur  la  questiony  il  fdut 
les  observer »     La  dicider  par  des  convention^  bien  expressesy  est  le  parii  h 
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pius  9^  s    et  c\t9i  en  effet  celui  que   frmnetU  oMJour^kui  Im  fl^ifmn 
dea  puiaeances. 

Si  une  riviire  abandonne  eon  lity  soit  qu^elle  tarisse^  soil  qu*elle  prenn^. 
son  cours  ailleurs^  le  lit  demeure  au  maiire  ae  la  riviire  ;  car  le  lit  fail  partie 
de  la  riviire^  et  celui  qui  8*esl  approprie  le  tout^  s^est  niceseairement  apprO' 
prie  les  parlies. — Fatlel^  liv.  1,  p.  99,  ch,  22. 

The  usefulness  of  the  navigation  of  rivers  demands  the  free  use  of 
their  hanks,  so  that  in  the  length  and  breadth  necessary  for  the  passage 
and  track  of  horses  which  draw  the  boats,  there  be  neither  trees  phinted 
nor  any  other  obstacle  in  the  way.  Riparum  usus  puUicus  est  jure  gen^ 
tium  sicut  ipsius  fluminis :  itaque  navem  ad  eas  appetlere^  funes  ex  mare  re" 
ducere^  onus  aliquid  in  his  r^onere^  cuUibet  liberum  est^  sicuti  per  ipsum 
Jlumen  navigare. — 2  DowuUj  b.  1,  tit.  8,  see-  2.  Jiiargan  et  al,  v.  Living* 
ston^  5  Lou,  Rep.j  157.  Lou.  Code^  art.  446.  Cochran  et  al.  v.  Fort  et 
al.,  7  JV.  S.  Martin's  Lou.  Rep.^  626.  1 1  Lou.  R^^  142.  Cambre  ei  al. 
V.  Kohn  et  al.^  8  JV*.  S.  Martinis  Lou.  Rep.^  576.  Henderson  ei  al.  v. 
Mayor  et  al.y  5  Lou.  Rep.  422.  Livingston  ▼•  Herman^  9  Martin*^  Lou. 
Rep.^  656. 

4.  What  is  the  rale  of  law  as  to  the  rights  of  riparian  owners  \ 

It  is  a  settled  principle  in  the  English  law,  that  the  right  of  soil  of 
owners  of  land  bounded  by  the  sea,  or  on  navigable  rivers,  where  the  tide 
ebbs  and  flows,  extends  to  high  water  mark  \  and  the  shore  below  com- 
mon, but  not  extraordinary  high-water  mark,  belongs  to  the  public  ;  and 
in  England  the  crown,  and  in  this  country  the  people,  have  the  absolale 
proprietary  interest  in  the  same,  though  it  may,  by  grant  ox  prescription, 
become  private  property. 

But  grants  of  land,  bounded  on  rivers  or  upon  the  margins  of  the  same, 
or  along  the  same,  above  tide  water,  carry  the  exclusive  riffht  and  title  of 
the  grantee  to  the  centre  of  the  stream ;  and  the  public,  m  cases  where 
the  river  is  navigrable  for  boats  and  rafts,  have  an  easement  therein,  or  a 
right  of  passage  as  a  public  highway.  The  proprietors  of  the  adjoining 
banks  have  a  right  to  use  the  land  and  water  of  the  river,  as  regards  the 
public,  in  any  way  not  inconsistent  with  the  easement ;  and  neither  the 
state,  nor  any  other  individual,  has  a  right  to  divert  the  stream  and  ren- 
der it  less  useful  to  the  owners  of  the  soil.  It  would  require  an  express 
exception  in  the  grant,  or  some  clear  and  unequivocal  declaration,  or  cer- 
tain and  immemorial  usage,  to  limit  the  title  of  the  owner,  in  such  cases, 
to  the  edge  of  the  river. — Hale^  De  Jure  MariSy  ch.  4,  5.  Rex  y.  Smiik 
Doug.,  425.  Easthaven  v.  Hemingway^  7  Com.  Rep.y  186.  Chapwkoi^  f» 
Kimball^  9  Conn.  Rep.^  38.     Gaviu  v.  Ckambers^  3  uhio  Rep.,  496. 

The  right  of  the  public  to  navigate  a  public  river  is  paramount  to  any 
right  of  property  in  the  crown,  which  therefore  never  had  the  right  ta 
grant  a  weir  so  as  to  obstruct  the  public  navigation ;  and  if  a  weir  which 
was  legally  granted  in  such  river  caused  obstruction  at  any  subeeqaent 
time,  it  becomes  a  nuisance. — Williams  v.  Wilcox.  3  MevUle  9r  Ptrru^ 
666,  ' 

The  ordinance  of  Congress  of  13th  July,  1787,  for  the  goTemmeni 
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of  tbe  territory  of  the  United  States,  north-west  of  the  rirer  Ohio,  declar- 
ed it  to  be  a  fundamental  provision  to  remain  for  ever  ttnalterable,  that  the 
navigable  waters  leading  into  the  Mississippi  and  St.  Lawrence,  and  the 
carrying  places  between  the  same,  should  be  common  highways,  and  for 
ever  free.  But  this  provision  did  not  abolish  or  impair  the  common  law 
principle,  that  he  who  owns  the  land  on  both  banks,  owns  the  entire  river, 
subject  only  to  the  easement  of  navigation  ;  and  he  who  owns  the  land 
upon  One  bank  only,  owns  to  the  middle  of  the  river,  subject  to  the  same 
easement.— GatnVr  v.  CAamberSy  3  Ohio  Rep,,  496. 

5.  What  is  the  general  rule  for  construing  grants  of  land  bounded  upon 
rivers  \ 

Wh6f6  ti  itMAm  is  deed  in  a  grant  as  a  bonndary  or  monument,  it  is 
nsed  as  an  entirety  to  the  centre  of  it,  and  to  that  extent  the  fee  passes* 

PfimAfade^  said  the  Vice  Chancellor  of  England,  the  proprietor  of 
each  bank  of  a  stream  is  the  proprietor  of  Imlf  the  land  covered  by  the 
stream.  If  the  same  person  be  the  owner  of  the  land^on  both  sides  of  the 
river,  he  owns  the  whole  river  to  the  extent  of  the  length  of  his  lands 
npon  it. 

If  a  Aresh  water  river  running  between  tbe  lands  of  separate  owners, 
insensibly  gains  on  one  side  or  the  other,  the  title  of  each  continues  to  go 
mdfilum  medium  aqucB  ;  but  if  the  alteration  be  sensibly  and  suddenly  made, 
the  ownership  remains  according  to  the  former  bounds,  and  if  the  river 
should  then  forsake  its  channel,  and  make  an  entire  new  one  in  the  lands 
of  the  owner  on  one  side,  he  will  become  owner  of  the  whole  river  so  far 
as  it  is  enclosed  by  his  bind. — Wright  v.  Howardy  t  Simons  Sf  Stewart^ 
IdO.  2  Just.  Inst.,  lib.  2,  tit.  1,  sec.  23.  Dig.,  lib.  41,  iU.  h  Grotius, 
lib.  2,  ch.  2.    Puffendorf,  lib.  4,  ck.  7,  sec.  12. 

JEn  COS  de  douie,  tout  terrkoire  aboutissani  d  unJUuve  est  presume 
n^  avoir  d'autres  limites  que  lejltuve  mime  ;  parce  querien  n^  est  plus  nature! 
que  de  le  prendre  pour  homes j  quand  on  s*etMii  sur  see  bards  y  ei  dans  It 
dotUj  on  presume  toujours  ce  qui  est  plus  naturel  d  plus  probable. — Vatielj 
I,  m.  1,  ch.  22. 

Virginia  granted  to  Congress  her  territory  "uortlk-west  of  the  river 
Ohio,"  to  be  laid  out  Ia  states,  and  the  question  was  whether  tbe  new 
state  was  bounded  on  the  river,  or  extended  to  the  middle  of  the  river. 

Per  Cur.  Marehull,  G.  J.  When  a  great  river  is  tbe  boundary  be- 
tween two  nations  or  states,  if  the  original  property  is  in  neither,  and  there 
be  no  convention  respecting  it,  each  holds  to  the  middle  of  the  stream. 
But  when,  as  in  this  case,  one  state  is  the  original  proprietor  and  grants 
the  territory  on  one  side  only,  it  retains  the  river  within  its  own  domains, 
and  the*  newly  created  state  extends  to  tbe  river  only. — Handley^s  Lessee 
T.  .Anthony  et  al.,  6  Wheaton,  U.  S.  Rqf.,  374.  Storer  v,  Freeman^  6  Mass 
Rep.,  43o«  « 

6.  What  is  the  rule  in  the  description  of  land  conveyed,  respecting 
known  and  fixed  monuments  % 

The  rule  is  that  known  and  fixed  monuments  control  courses  and  die> 
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taiic«8 1  therefof  e  where  the  boundaries  of  land  are  fixed,  known  and  un- 
questionable monuments  must  govern,  although  neither  courses  nor  dis- 
tances nor  the  computed  contents  correspond.«-.^/^ire  t.  Hulstj  5  Ham.^ 
634.  Baktr  v.  Seekright^  1  Hen.  ^  Mumf.y  \Tl.  Baxter  v.  Evett^  7 
Monroe^  333.  Belden  v.  Seumoury  8  Conn.j  19.  Blount  v.  Wedlin^  3 
Overt,j  200.  Bradford  v.  ifu/,  1  Hayw.j  22.  Brimmer  v.  Proprietors  of 
Long  Wharfs  5  Pic/c.,  135.  -Btj^orJ  v.  Coo:,  5  /.  /.  JtfaraA,  578.  Co//  v. 
Barker^  3  f  airf.,  325.  Calhoun  v.  -ffo//,  2  Ifar.  4;  McHen.y  416.  Cor- 
ro//  y.  JVl>rtDooJ,  5  Har.  4*  Johns.^  163.  Chamberlaine  v,  Crawford^  1  ^ar. 
4*  McHen^  355.  Cherry  ▼.  SAaJ«,  3  Murph.^  88.  Doe  t.  Thompson^  5 
Cotoen^  371.  Dcgon  v.  Seekright^  4  ^am.,  125.  Folger  ▼.  Mitchell^  3 
Pick,y  401.  Hammond  v.  Ridgeiy^  5  Ifar.  4*  Johns,,  255.  Herbert  r. 
Wise,  3  Co//.,  239.  Hickman  v.  Tait,  Cooke,  460.  Howard  y.  Moale,  2 
Har.  if  Johns,,  260.  ^ot^e  ▼.  ^<u«,  2  Mass.y  380.  Jackson  v.  Cump^  1 
Cowen,  605.  Jackson  v.  Fro«r,  5  Cowen,  346.  Jackson  ▼.  /rey,  9  Cowen^ 
661.  Jackson  v,  Moore,  6  Cowen,  706.  Jackson  v.  Widger,  7  Cowen,  723. 
Jackson  v.  Wendell,  5  IFencf.,  147.  Jtfbfmon  v.  Coghill,  Pr.  Dec.^  383. 
Mcjfid  V.  Massey,  3  Hawks,  91.  JdcPherson  ▼.  Fosier,  4  Woah.  C.  C, 
15.  McCoy  V.  Galloway,  3  Ham.,  282.  Pemam  ▼.  If^eo^^,  6  Mora.,  131. 
Preston  v.  Bowmar,  2  £tM.,  493.  Proprietary  ▼.  Jenm^v,  1  Jf or.  4r  Jkfc- 
Hen.,  138.  Purinion  ▼.  Sedgely,  4  Greml*,  286.  fifunflw  ▼.  Baker,  Cooke^ 
146.  iSmt^A  ▼.  i>odg«,  2  JV.  /f.,  303.  SAaw  r.  Clements,  1  Call,  429. 
TAomoi  T.  Godfrey,  3  Gt//  4*  /oAn^.,  142.  Thomherry  v.  Churchill,  4 
Monroe,  32.  Wendell  v.  Jackson,  8  FF€9ul.,  183.  Witherspoon  y.  Blanks^ 
1  Taylor,  110.     ^oo(2»  T.\f  enn€<fv,  5  JHonroe,  175. 

And  these  monuments  may  be  either  natural  or  artificial  objects^  as 
rivers,  known  streams,  or  marked  trees. — Alshire  ▼.  Hulse,  5  Ham.,  534. 
Barkley  v.  Howell,  6  Pe^€«,  498.  Dea  v.  Wright,  Peters^  C.  C,  64. 
Jackson  v.  Camp,  1  Cowen,  605.  Jackson  t.  Widger,  7  Cotiwn,  723. 
McCoy  V.  Galoway,  S  fTom.,  284.  Mclvers  r.  fTo^^ber,  9  Cratch,  173. 
JWto^offi  V.  Pryor,  7  Wheat.,  10.  Preston  v.  J9oio0uin,  6  Wheat^j  582. 
i2t«  V.  Johnson,  5  JV.  £f.,  524.    /?ee(^  v.  ScAencA,  3  Dev.,  75. 

Where  there  are  no  monuments  the  lands  must  be  bounded  by  the 
courses  and  distances  named  in  the  patent  or  deed.— -CAerry  v.  S/(Mfe,  3 
Murph.,  82.  Chinoweth  v.  Haskell,  3  Pe^env,  96.  Hammond  t.  Rid^y, 
5  Har.  4-  /oAiM*.,  254.    Howard  v.  Moale,  2  Hor.  4-  Johns.,  267. 

If  a  eonreyance  of  land  refer  for  its  boundaries  to  monumenta  not  ac- 
tually existing  at  the  time,  and  the  parties  afterwards  deiiberstdy  ereet 
-  the  monuments  for  those  intended,  they  will  be  bomaid  by  Ihem  in  the  same 
manner  as  if  erected  before  the  conveyance. — Davtf  t.  Bainsfordj  11 
Mass,,  212.  Kennebec  Purchase  v.  Tiffany,  1  Greenl.^  219.  Lernetf  f. 
«Vom//,  2  JV*.  H*,  197.  J(f oAepcocs  v.  Bancroft,  12  «¥««.,  469.  fPoier- 
man  v.  Johnson,  13  PfcA.,  267. 

Where  the  quantity  of  land  is  mentioned  only  as  part  of  the  descrip- 
tion, it  must  yield  to  a  location  by  certain  boundaries. — Barksdale  v.  Too- 
'  mer,  Hafp.,  290.  Belden  r,  Seymour,  8  Conn,,  19.  J^^on  ▼.  Barringer^ 
15  Johns.,  471.  Jackson  v.  Dejfendorf,  1  Caines,  4S9,  Jackson  r.  Sprague^ 
..Paine,  494.  .Vaim  y.  Pearson,  2  JoAn«.,  37.  Perkins  r,  Webster,  2  JV*. 
£f .,  287.  PoiM//  y.  C/orA,  5  Jlfo^e.,  357.  Smi^A  y.  Evans^  6  ^tnn.,  102. 
Smt^A  y.  Do<%e,  2  JV.  H.,  303. 
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A  oonveyiuiee  by  metes  and  boands  will  carry  all*tb6  land  indtided, 
Bdden  v.  SeymouTy  8  Conn.,  19.  Butler  v.  Widger^  7  Coicmt,  7^.  jffoiDe 
T«  jSo^,  2  ^offf.,  ^0.  Jackson  ▼.  iiM«,  9  Cawen^  661  •  Jackson  v.  O^g^ieiiy 
7  JohH9*<t  238.  Jackson  v,  Spragut^  Pains^  494*  MundM  t.  Pm^,  2 
^ritf  4*  /oAn«.,  206.    Perywsi  v.  fFa»c{,  6  .tfa^f.,  131. 

7.  May  not  boundaries  be  prored  by  hearsay  endenee  1 

They  may, — Beard  v.  Talbot^  Cooke^  142.  Boardman  v.  /Jeed^  6 
Peter*,  341.  Ihn  v.  Southard,  1  Hawks^  45.  Do«  v.  Shuffon,  5  ^TotoAv, 
116.  DoolUth  V.  Blakesly,  4  Day,  265.  Jackson  v.  McCally  10  /oA>w., 
377.  Sasserv.  Herring  J  4  2)«i;.,  342.  S»i«A  v.  Prewit,  2  Marshy  158; 
but  to  be  so,  it  must  amount  to  gomnon  tradition  or  repute. — Cherry  v.  ^oy<{, 
6  Liff.,  7. 

Reputed  boundaries  are  often  proved  by  the  testimony  of  aged  wit- 
nesses, and  hearsay  evidence  of  such  witnesses  has  been  admitted  to  es- 
tablish the  real  lines  in  opposition  to  the  calls  of  an  ancient  patent. — Bla- 
den V.  Cockey,  I  Har.  Sr  McHen.,  230.  Conn  v.  Penn.^  Peters^  C.  C,  496. 
Weems  v.  Dimeyy  4  Har.  ^  McHen.,  158.  ^ 

Parol  evidence  is  admissible  to  show  that  the  courses  and  boundary 
in  a  survey  and  patent,  are  incorrectly  stated,  and  that  they  are  otherwise 
on  the  ground. — Conn  v.  Ptnn^  Peters^  C.  C,  496.  JUear.  Longford,  3 
/.  Marsh,  420.    Mageehen  v.  Adams,  2  Binn*,  109.. 

In  fact,  boundaries  may  be  proved  by  every  kind  of  evidence  which 
is  admissible  to  establish  any  other  fact,  and  when  boundary  is  ancient, 
even  reputation  is  admissible  to  prove  it. — Smith  v,  Prewiti,  2  Marshy  15& 
Smith  V.  J^ewells,  2  Litt.,  159. 

See  further  evidence  in  regard  to  boundaries.^-^very  v.  Patisi, 
Wright,  576.  Baker  v.  Talbot,  Monroe,  182.  Blake  v.  Doheriy,  5  Wheat^ 
359.  Bowman  v.  Cox,  Peck.,  364.  Boyd  v.  Graves,  4  nheat.,  513. 
Buchanan  v.  Stewart,  3  Har,  if  Johns.,  329.  Brdt  v.  Miller,  4  ^ar.  4* 
McHtn.,  536.  Ccci/  v.  •^m&er^oTi,  Addis.,  359.  Claremont  v.  Carlton,  2 
JV.  £r.,  373.  CAerry  v.  S/arfe,  3  Mumph^  82.  Ctttfs  v.  JTrng,  5  Greenly 
482.  Daw  v.  -Ba«y,  1  J^ar.  4-  JoAiu.,  264.  Den  v.  Green,  2  Hawks^ 
218.  Dorsey  v.  Hammond,  1  /far.  4r  Johns.,  201.  6fot^e  v.  Richardson^ 
4  GreenL,  327.  Hamilton  v.  Caywood,  3  -ffar.  4r  McHen.,  437.  Hembre 
V.  FFAtVe,  2  Oi?er^,  202.  Herring  v.  fTigg*,  2  Tay/or,  234.  Houston  v. 
Mathews,^  1  Ter^.,  116.  Linscott  v.  Fernald,  5  Greenl.,  496.  Lawrence 
V.  Baynes,  5  JV*.  tf.,  33.  X««A  v.  Dnwe,  4  FTenJ.,  313.  McCoy  v.  GoZ- 
fouwy,  3  Haw.,  283.  J^icholl  v.  Little,  4  Yer^.,  456.  Owe»  v.  Bartholo- 
mew, 9  PicA.,  520.  Ralston  v.  ilfi7/er,  3  Aan3.,  144.  Aeid  v.  Schenck,  2 
Der.,  415.  Mpokwellv.JldamSt  &  Ife»d.,467,  469.  Shepherd  v.  TAomp^ 
9on,4  JV*.  H.,  213.  ^^orer  v.  Freeman,  6  Mass.,  441.  7%nan^  v.  ifam- 
A^e^n,  3  'ffar.  4*  JToAns.,  233.  Thompson  v.  Browri,  1  Hefr.  ir' Johns.,  335. 
Fon  Clenson  v.  r«rner,  12  PicA.,  582.  Wakefield  v.  ilo*,  5  Mason,  16. 
Waterman  v.  Johnson,  13  Ptcft.,  261.  l^^tfom  v.  fTucboii,  d.Ytfrg.,  398. 
Woods  V.  Kenedy,  5  .Monroe,  176. 

8.  What  is  the  rule  as  to  alluvians  1 


566  Bnnu  ahd  kipabxaii  ftiOHTl. 

If  80]1  be  formed  ont  of  the  sea  or  a  riv^er,  by  slow  and  imperce|>tibl» 
alluvian  and-  accretion,  it  belongs  to  the  owner  of  the  adjoining  land 
Islands  situated  in  a  river  do  not  form  any  ^exception  to  this  gfeneral  prin- 
ciple, and  they  belong  to  the  person  who  owns  the  land  on  that  side  of  the 
river  to  which  they  are  nearest,  though  if  they  be  situated  in  the  middle 
of  the  river,  they  would  belong  in  severalty  to  the  owners  on  each  side. 
according  to  the  original  dividing  Hne,  or  filam  oqmB^  continued  on  from 
the  place  where  the  waters  began  to  divide. 

This  principle  of  the  common  law  has  been  recognized  and  prevails 
in  the  states  of  Maine,  New  Hampshire,  Massachusetts,  Connecticut,  New 
York,  New  Jersey,  Maryland,  Ohio,  Virginia,  and  Louisiana. — Just.  Ingi.y 
2,  1,  28.  Digest,  41,  1  tit.  De  Acq,  Rer.  Dominis^  7,  1.  Puff.,  4,  7,  12. 
Bracton,  lib.  2,  cL  2.  Hale  De  Jure  Marts,  ch.  6.  2  Blackst.  Com.,  261^ 
262.  King  v.  Lord  Yarborough,  3  Barnwell  4*  Creswell,  91.  1  DO10, 
JVeio  Serifs,  178,  same  case.  Emans  v.  Turnbull,  2  Johnson's  Repori, 
322.  Hale  De  Jure  Maris,  ch.  1,  2,  3,  4,  6.  Bracton  De  Acq.  Rer.,  lib^ 
2,  ch.  2,  sec.  2.  Digest,  41.  1,  29.  King  v.  Smith,  Douglass^  Rep.,  441. 
Vode  Napoleon,  JVb.  561.  Crooker  v.  Bragg,  10  Wendell,  260.  Berry  v. 
Carle,  3  Greenl.  Rep,,  269.  Morrison  v.  Keen,  Ibid,  474.  Cleremoni  v. 
Carlton,  2  JV.  H.  Rep.,  369.  King  v.  King,  7  Mass.  Rep.,  496.  Lunt  v- 
Holland,  14  Ibid,  149.  Ingraham  v.  Wilkinson,  4  Pick.  Rtp.,  268. 
Adams  V.  Pease,  2  Conn.  Rep.,  481.  Warner  v.  Soulhworth,  6  Ibid,  471  • 
Palmer  v.  Mulligan,  3  Caines^  Rep.,  318.  TAe  People  v.  P/a«,  17  Johns. 
Rep.,  195.  Hooker  v.  Cummings,  20  /ftirf,  80.  JE?a?  />af?c  Jennings,  G 
Cowm^s  Rep.,  518.  Arnold  v.  Mundy,  1  Hoisted^ $  Rep.,  1.  'Hays'  Exrs, 
V.  Bowman,  1  Randolph's  Rep.,  417.  JfeoJ  v.  Haynes,  3  /Kd,  33.  J^ome 
v.  Richards,  4  Ca//,  411.  GatnV/  v.  Chambers,  3  OAio  J2ep.,  495.  Browne 
V,  Kennedy,  5  /far.  j-  Johns.,  195.  Morgan  v.  Livingston,  6  Jlforr.  jj^tu 
22ep.,  19.  TAe  CotioZ  Commissioners  v.  TAe  People,  5  Wend.^  423.  .^(r«» 
Yor/:  Revised  Statutes,  vol.  1,  p.  208,  «ec.  67. 

The  question  is  well  settled  at  common  law  that  the  person  whose 
land  is  bounded  by  a  stream  of  water  which  changes  its  course  g^dually 
by  alluvian  formation,  shall  still  hold  the  same  boundary,  including  the 
accumulated  soil. 

No  other  rule  can  be  applied  on  just  principles;  every  proprietor 
whose  land  is  thus  bounded,  is  subject  to  loss  by  the  same  means  which 
may  add  to  his  territory,  and  as  he  is  also  without  remedy  for  his  loss  in 
this  way,  he  cannot  be  held  accountable  for  his  gain.  This  rule  is  no  leas 
just  when  applied  to  public,  than  to  private  rights. — Jfew  Orleans  v.  T/U 
United  Stales^  10  Peters'  S.  C.  Rq^>y  662. 

9.  What  is  the  rule  as  to  what  distinguishes  a  navigable  river  1 

Rivers  are  to  be  considered  navigable  as  far  as  the  tide  ebbs  and 
flows. — Hooker  v.  Cummings,  20  Johns.  JiT.  Y.  Rtp.,  90,  S.  JP*  Ex  part% 
Jennings,  $  Cowen's  Rep,,  518.  Hayes  v.  Bowman^  I  Ib.^  417.  Canal 
Commissioners  v.  The  People,  5  Wend,  Rep,,  423.  The  People  v.  Casual 
Commimoi^Sf  13  Ib.^  355.    Storer  v.  Freeman^  6  Mass.  R^.^  435.     ~ 
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pmrit  Jtnnit^gif  6  Cowen's  Acp,,  518.  Jaeob$  v.  Fountain^  2  Johns.  JV.  Y. 
i^.,  170.  S*  P.  Jlmold  ▼.  Munday,  1  Zfa/^/.  i}^.,  1, 74.  Peck  ▼.  JLocifc* 
onkm/,  5  Day^g  Conn.  Rep.y  22. 

In  Pennsylvania,  South  Carolina,  and  North  Carolina,  the  ebbing  and 
flowing  of  the  tide  is  not  the  sole  test  of  a  navigable  river.  If  a  river  be 
deep  enough  for  sea  vessels  to  navigate  to  and  from  the  ocean,  it  is  a  navi- 
gable stream,  and  the  boundary  of  the  adjacent  land  is  not  the  thread  or 
middle  of  the  channel,  but  the  eige  of  the  water  at  low  water  mark.*— 
Wilson  V.  Forbes,  2  Dev.  Rep.,  30.  Ingraham  v.  Threadgill,  3  Ibid,  59. 
Canon  v.  Blaxor,  2  Binn.  Rep.,  4>75.  Sckw^  v.  Pruidmu  of  the  Sckuyl* 
kill  M^avigaium  Company,  .14  Serg.  4r  Raiolej  71.  Cotes  v.  Wadlington,  1 
McCord^s  Rep.j  580.    Ru  v.  Ijn^d  Grosvenor^  2  Siarkie^  511. 

10.  What  is  the  rule  as  to  the  right  of  ripatian  owners  to  the  use  of 
streams  for  fishing  \ 

It  is  laid  down  that  (he  owners  of  the  soil  on  each  side  of  a  river  not 
navigable  (where  tide  does  not  ebb  and  flow),  have  an  interest  and  an  ex- 
clusive right  of  fishery  in  it,  to  the  centre  of  the  river  opposite  to  their 
lands. — 3  Ken^s  Com.,  409,  Ex  parte  Jennings,  6  Covoen  N.  Y.  Rep»j 
518.  Berry  v«  Earle,  3  Greenly,  269.  Commonwealth^  v.  Charlestown,  1 
Pick.  Rep.,  180,  Mams  v.  Pease,  2  Conn.  Rep.,  48  L  Tyler  v.  Wilkin- 
son, 4  Mass.  Rep.,  397.  Jtr^ell  on  Water  Courses,  6,  10.  Duke  of  Som^ 
erset  v.  Hogwelt,  5  Barn.  4r  Cresw.^  875.  Partheriche  v.  J\iason,  2  Chitty 
Rep,y  658.  Feary  v.  Cooke^  14  J\iass.  Rep.,  488.  Seymour  v.  Lord  Court* 
ney,  5  Burr.  R^.^  2814.  Melvin  v.  Whiting,  7  Pick.,  79.  Com.  Dig.,  tit. 
Prerogative,  D,  50.  Hale  De  Jure  Maris,  ch.  5.  The  caseofthefioyal 
Fisheries  of  the  Banna,  Davis'  Rep.,  149.  Smith  v.  Kemp,  2  Salk.,  637, 
Carter  v,  Murcott,  4  Burr.  Rep.,  2162. 

This  private  right  of  fishery  is  confined  to  fresh  water  rivers,  unless 
a  special  grant  or  prescription  be  shown ;  and  the  right  of  fishing  in  the 
sea  and  in  the  bays  and  arms  of  the  sea,  or  in  navigable  or  tide  waters, 
under  the  free  and  masculine  genius  of  the  English  common  law,  is  a  right 
poblic  and  common  to  any^  person;  and  if  an  individual  will  appropriate 
an  excluaive  privilege  in  navigable  waters  and  arms  of  the  sea^  he  must> 
show  it  strictly  by  grant  or  prescription. 

The  common  right  of  fishing  in  navigable  waters,  is  founded  upon 
such  plain  principles  of  natural  law,  that  it  is  considered  by  many  jurists 
as  part  of  the  law  of  nations. — ^3  Kent's  Com.,  413.  Puff.  Elements  de 
Jurisprudence  Universelle,  p.  84.  Bynkershmk  de  Dominio  Maris,  ch.  9,  p. 
69,  70.  Thomasius,  Inst.  Jurisp.  Divin.,  lib.  2,  eh.  JO,  see.  127,  Titius 
Jus.  Privatium  Roman.  Gehn.,  lib.  8,  ch.  16.  Strauekius  de  Imperio 
Maris,  ch.  1,  sec.  8.  GroHus,  lib.  2,  ch.  2.  A  Cest€  in  Institutes,  lib.  2, 
tit.  1.  Huberi  Predectio  in  Institute,  lib.  %  tit.  1,  sec.  5.  Selden  Man 
Clous,  lib.  1,  ch.  22.  2  Domat,  b.  1,  tit.  8,  sec.  2.  Inat.  Droit  Franc,  par 
Jrgou,  torn.  1,  214.  Poihier,  Traite  du  Droit  dePropriite,  ^Co.  52.  Cods 
ffapoleon.  No.  538,  715.  Tbullier^s  Droit  Civil  Francois,  torn.  3,  Jfo.  144) 
145,  146.  Question  de  Droit,  par  Merlin,  tome  4,  tit.  Piche.  Sir  MaShe» 
Hale  in  Lord  Fitzwaltet^s  case,  1  Mod.  Rep.,  105.     WarrsM  v.  MathawSf  h 
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SM.  Rtp.y  357.  6  Mod.  Rep.^  73.  Ward  r.  Creswdlj  Wtlh.  Rep.^  965. 
The  Mayor^  ifc,^  of  Oxford  v.  Richardson^  4  Term  Rtp.^  437.  Carier  ▼• 
Murcoty  4  Bur.  Rep.^  2io2. 

Rirers  and  ports  are  pablie;  bence  the  right  of  fishmg  in  a  port  or 
in  rivers,  is  in  common^ — Inst,  Just,^  lib,  2,  Ht,  1,  see.  2.  1)^*>  lib*  43, 
tit,  12^  13,  14, 15.    Braeton^  b,  1,  ch,  12,  sec.  6. 

11.  What  is  the  rule  as  to  the  right  of  riparian  owners  to  the  use  of 
streams  for  the  purpose  of  working  mills,  &c.  1 

By  thfe  common  law,  every  person  owning  lands  on  the  banks  of  a 
river,  has  a  right  to  the  use  of  the  water  in  its  natural  stream,  without 
diminution  or  alteration ;  that  is,  he  has  a  right  that  it  should  flow  t^'etfr-- 
rere  solebat ;  and  if  any  person  on  the  river  above  him  interrupts  or  diverts 
the  course  of  the  water  to  his  prejudice,  an  action  will  lie.  This  will 
give  to  every  one  all  the  advantafi^e  he  can  derive  from  the  water,  which 
does  not  injure  the  proprietor  of  lands  on  the  river  below  him.  Bat  a 
special  right  different  from  the  general  one,  may  be  acquired  by  an  adjoin* 
ing  proprietor,  by  grant,  or  by  sneh  length  of  time  as  will  furnish  presump 
tive  evidence  of  a  grant.  Fifteen  years  is  the  limitation  in  this  state.  Sucb 
exclusive  right,  however,  must  be  measured  and  limited  by  the  extent  of  its- 
enjoyment,  and  the  occupier  can  no  more  enlarge  it  than  he  can  assume  a 
new  right. — Browne  v.  Best^  1  Wills.^  174.  Bealey  v.  Shaw^  6  £a^iy208. 
Ingraham  v.  Hutchinson,  3  Conn,  Rep,,  584. 

A  water  power,  to  which  a  riparian  owner  is  entitled,  consists  of  the 
fall  in  the  stream,  when  in  its  natural  state,  as  it  passes  through  his  land^ 
or  along  the  boundary  of  it,  or  in  other  words,  it  consists  of  the  difference^ 
of  level  between  the  surface  where  the  stream  first  touches  the  land,  and 
the  surface  where  it  leaves  it.  This  natural  power  is  as  much  the  subject 
of  property  as  is  the  land  itself,  of  which  it  is  the  accident. — McCiaremont 
V.  iVhUakerj  3  Rawle^s  Penn,  Rep.,  84. 

12.  What  is  the  rule  as  to  the  right  of  riparian  owners  to  divert  water 
courses  1 

No  person  has  a  riffht  to  use  a  stream  of  water  to  the  prejudice  of 
other  persons  above  or  below  him,  unless  he  has  a  prior  right  to  divert  it^ 
or  to  an  exclusive  enjoyment.  He  may  use  the  water  running  over  hie 
land ;  he  cannot  anreasonably  detain  it,  or  give  it  another  direction ;  and  it 
must  be  returned  to  the  ordinary  channel  when  it  leaves  his  estate  and 
passes  over  the  land  of  his  neighbor.  He  cannot  diminish  the  quantitjr 
of  water,  or  throw  back  the  waters  upon  the  proprietors  of  land  above. 
The  owner  must  so  use  the  water  as  to  work, no  material  injury  to  those- 
entitled  to  the  use  of  it. — Coolu  v.  HuU,  3  Mass,  Rep.,  263«  Merrii  f. 
Parker,  1  Cox,  460.  S.  P.  Runnells  v.  BuUin,  2  JV.  H.  Rep.,  532.  Mer^ 
rOt  V.  Bynkerhocf,  17  Johns,  Rep.,  303.  Gardners.  Village  of  Newburgh^ 
3  Johns.  Ch.  Rep.,  162.  Colbourny.  Richards,  13  Mass.  Rep,,  420.  ifoy 
r*  Slerreit,  2  fVatis  Penn.  Rep.,  327.  8.  P.  Tyler  et  al.  v.  Wilkinson,  4 
Mass,  R^.,  397.  Buddington  v,  Bradley,  10  Conn.  Rep.,  213.  jSmold  r^ 
Foots,  12  Wend,,  330.  Crooker  v.  Bragg,  10  Wend,,  260.  Delahej^  ▼• 
Boston,  2  Har.  Rq>.,  487.    2  Domat,  b.  l^  tit.  8,  sec.  2. 
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Where  a  stream  is  navigable  for  either  boats  or  rafts,  the  public  have 
a  right  to  use  it  for  those  purposes,  and  the  rights  of  the  aajoining  pro- 
prietors are  subject  to  the  public  easement ;  but  the  s^ie  cannot  divert 
the  water  of  the  stream,  or  interfere  with  it  in  any  other  manner  which 
will  render  it  less  useful  to  the  proprietors  of  the  adjacent  shores. 

If,  in  the  improvement  of  a  navigable  river  by  the  state,  by  the  eret* 
tion  of  a  dam,  a  waterfall  in  a  tributary  stream,  not  navigable,  belonging 
to  an  individual,  is  overflowed  and  destroyed,  such  individual,  within  tlite 
meaning  and  spirit  both  of  the  constitution  and  the  canal  laws,  is  entitled 
to  compensation  for  the  injury  sustained,  equally  as  if  his  property  had 
been  taken  for  public  use. — The  People  v.  TAe  Canal  jSpprauerSj  13  Wen^ 
dell,  355. 

•  A  riparian  owner  below,  has  no  right  to  divert  the  water  from  its  na« 
tural  bea.  If  such  owner  has  for  fifty  years  diverted  the  waters  from 
their  natural  course  and  drawn  them  through  an  artificial  canal,  the  ripai- 
rian  owners  of  the  stream  above  acquire  a  right  to  flowage  through 
this  by  dedication  and  substitution,  and  the  water  cannot-  again  be  di- 
verted even  into  its  natural  channel. — Delaney  v.  Boston^  2  aarr,  Rep^ 
489.     2  Domat,  b,  1,  tit.  8,  sec.  2. 

SCIRE  FACUS. 

1.  What  is  a  Scire  Facias  ? 

A  Scire  Facias  is  a  judicial  writ,  issued  for  the  purpose  of  substan 
tiating  and  carrying  into  efiect  an  antecedent  judgment. — Jarvis  v.  Rathr 
bene.     Kirby^s  Conn.  Rep.,  220. 

A  Scire  Facias  is  a  judicial  writ,  but  still  it  is  an  eLetion,-^Fenner  v. 
EvanSy  1  Term  Rep.j  268.  It  may  be  pleaded  to  an  action. — Gray  v. 
Jones,  2  Wills.,  251.  Poultney  v.  Tounsony  2  Bla.  Rep.,  1227.  2  Ttdd^ 
1046.  It  may  be  released  by  a  release  of  all  actions. — Co.  Litt.,  290^ 
Ensworth  v.  Davenport,  9  Conn.  Rep.,  392.  Lloyd  et  al.  v.  The  State,  1 
Mb.  Rep.,  34.  Wolf  v.  Ponsford,  Ohio  Cond.  Hep.,  841.  Greenway  v 
Dare,  I  HaUt.  JV.  /.  -Rep.,  305. 

2.  What  is  the  rule  as  to  the  form  of  Scire  Facias  t  4 

Writs  of  this  description  must  contain  everything  that  is  reqniied  to 
constitute  a  good  declaration ;  or  in  other  words,  they  must  set  out  all 
the  facts  that  are  necessary  to  show  a  right  in  the  plaintiff  to  the  relief 
prayed  for.— 2  Ohio  Rep.,  248.  Wolfy.  Pounsford  Ohio  C&nd.  Rep.,  841.  ' 
McVicker  v.  The  Heirs  of  Ludlow,  Ohio  Cond.  Rep.,  345.  Jfeale  v.  CooA^ 
5  Halst.  JV.  /.  -Rep.,  33'/. 

To  authorize  a  judgment  upon  a  Scire  Facias  in  a  recognizance  of 
bail  in  a  state  case  against  the  securities,  it  must  aver  that  the  principal 
was  called  and  made  default.— ^Ai^e  4r  Chilcott  v.  The  State,  5  Yerger^s 

Rep.,  183. 

Where  a  bond  is  given  conditioned  to  prosecute  a  biU  of  injunctioa 
with  effect,  a  scire  facias  founded  on  such  bond,  mutt  aver  that  the  prin- 


660  8CIRB  FACIAS. 

•  eipal  failed  to  prosecute  the  injunction  with  effect-— JtfcCom&t  ef  cl.  ▼• 
Call  4-  Bodie,  4  Yerger's  Rep.,  455. 

A  icire  facias  on  a  decree  rendered  against  an  executor,  is  defective 
if  it  does  not  allege  a  devastavit, — Cox  V.  Coo?,  2  Yerger^s  Rep,y  305*  1fFr«y 
V.  Williams,  Id.,  30% 

A  scire  facias  need  not  set  forth  what  goods,  lands,  &c.,  hare  been 
'  acquired  by  the  defendant  since  the  date  of  the  judgment. — Lang.  v.  LmM 
Mmr.,  I  Rand.,  277. 

3.  In  what  case  will  scire  facias  lie  % 

It  lies  only  to  obtain  execution  of  a  judgment. 

It  seems  to  be  the  better  opinion,  that  in  personal  actions  the  scire 
facias  to  revive  judgment,  lies  not  at  common  law ;  but  that  it  was  first 
introduced  and  its  nature  declared  by  the  statute. — Westminster^  2,  13,  E. 
.  1.  Stat.  1,  cA.  45.  Before  which  the  plaintiff  was  put  to  a  new  original 
on  the  judgment,  which,  after  a  year  and  a  day,  was  presumed  to  be  re- 
'leased  or  satisfied.  This  rule  of  the  common  law  was  for  {be  protectioa 
of  the  debtor,  and  one  object  of  the  statute  was  to  preserve  to  bim  tbe 
benefit  of  it,  while  a  more  speedy  and  less  oppressive  remedy  was  pro- 
vided for  the  creditor. — Pennick  and  another  v.  Hart  and  another,  8  Serg. 
4*  Rawle's  Penn.  Rep.,  376.  Woodcock  v.  Walker,  14  Mass.  Rep.,  386. 
The  Proprietors  of  the  Kennebeck  Purchase  v.  Davis,  1  Greenleaf^s  Me.  /{^p^ 
308,  305.  How  v.  Cadman,  4  Grunleaf^s  Me.  R^p-,  79.  Be  Le  Hotpe  ▼. 
Gilbert,  2  BalPs  Rep.,  306.  Treasurers  v.  Tarrant,  1  HilPs  Rep.,  7.  Falc- 
nor  V.  Jones,  3  Lev.,  334.  Hinton  v.  Oliver,  2  Dev.  4*  Bat.,  519.  Webber's 
Ears.  V.  Underhill,  19  Wend.,  447.  Jackson  v.  Tamer,  18  FFcudL,  526. 
Benjamin^s  Exrs.  v.  Smith,  17  Wend.,  208. 

Where  there  is  a  verdict  for  a  defendant  in  an  action  for  a  false  re- 
turn, and  the  plaintifiT  applies  for  a  new  trial,  which  is  granted,  but  pend- 
ing the  motion  the  plaintifif  dies,  the  suit  abates,  and  cannot  be  revived 
by  scire  facias  by  his  executors. — Benjamin^ s  Exrs.  v.  Smith,  17  Wendell, 
208. 

Scire  facias  lies  only  against  the  surviving  defendants,  or  the  repre- 
sentatives of  the  la^t  survivor ;  and  it  makes  no  difierence  that  the  judg- 
ment had  been  rendered  on  a  contract  which  was  joint  and  several,  since 
the  plaintiff,  by  sueing  the  defendant  jointly,  has  elected  to  treat  the  con- 
tract as  joint  anu  not  several. — De  Le  Howe  v.  Gilbert,  2  Ball.  Rep.,  306. 

A  sdr^  facias  issued  against  an  heir  to  have  execution  of  the  lands  of 
the  decease4f  before  the  scire  facias  was  issued,  the  heir  sold  the  lands ; 
the  purchaser  from  the  heir  may,  in  the  name  of  the  heir,  be  permitted 
to  plead  to  the  scire  facias,  that  the  executor  has  assets. — Hamilton  ▼ 
Jones  et  al..  Or.  Co.  U.  S.,  2  Hay.,  291. 

Whenever  there  is  a  change  of  parties,  by  marriage,  bankruptcy,  or 
death,  whereby  other  persons  become  interested  in  the  execution  of  the 
judgment,  a  scire  facias  is  necessary  to  make  such  new  person  a  party  to 
the  judgmeos. 

As  where  tiftme  sole  plaintiff,  after  a  report  of  referees  in  her  faroTi 
married,  and  a  judgment  was  afterwards  entered  upon  the  report,  and  ej 
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ecutlon  issued,  without  a  scire  facias  having  been  issued  to  make  the  hus- 
band a  party,  the  execution  was  set  aside  for  irregularity. — Johnson  r* 
Parmley^  17  JoHtm.  Rep.^  271. 

A  scire  facias  to  revive  a  judgment  irregularly  issued,  or  an  execution 
issued  after  a  year  and  a  day,  without  a  scire  facias^  is  voidable  only,  and 
cannot  be  called  in  question,  in  a  collateral  action,  so  as  to  defeat  tbe  title 
of  a  purchaser  under  the  execution ;  and  it  seems,  that  after  twenty  years, 
it  cannot  be  avoided  on  a  direct  application  for  that  purchase. — Jackson 
ex  dem,  Livingston  v.  DeLancy^  in  error^  1 3  Johns.  Rep.j  537.  15  Johns. 
Rep.^  169.    S.  C,  16  Johns.  Eep.^  537. 

Where  A.  devised  lands  in  the  county  of  Ulster,  to  C,  for  life,  re- 
mainder to  the  heirs  of  A.,  and  there  being  no  actual  occupant  of  the  lands, 
a  scire  facias  was  issued  and  a  judgment  recovered  against  A.  to  the  sheriff 
of  the  city  and  county  of  New  York,  on  which  the  heirs,  but  not  the  de- 
visee of  A.,  were  warned  to  appear,  and  judgment  was  obtained  upon  the 
retam  of  the  scire  facias,  by  default.  Held^  that  the  heirs,  not  having  ap- 
peared and  pleaded  to  the  scire  facias,  could  not  afterwards  object  that  the 
tenant  for  life  ought  to  have  been  summoned. — Jackson  ex  dem.  Livings 
tan  V.  DeLancy,  in  error,  13  Johns.  Rep.,  537.  15  Johns.  Rep.,  169.  S.  C., 
•  16  Johns.  R^.,  537. 

4.  What  is  the  i|il«  as  to  scire  facias,  against  bail  % 

A  scire  facias  against  special  bail,  which  does  not  recite  the  issue 
and  return  or  a  ca.  sa.,  is  sufficient  upon  issue  joined  on  the  plea  ofnul  tiel 
record. — CappauU  bail  v.  Middleton  4"  Baker,  1  Har.  Sf  GUI,  154.  And 
as  to  the  proceedings  against  bail,  by  scire  facias,  see  Tillitoe  v.  Wallace, 
1  East,  89.  Forty  v.  Henner,  4  T.  Rep.,  583.  liicas  v.  Perry,  2  8.* 
B.,  869.  Hayward  v.  Reynolds,  3  East,  570.  Barr  v  Sachwell,  2  Stra., 
813. 

To  a  scire  facias  against  bail  it  was  pleaded,  that  the  principal  had 
been  taken  by  a  ca.  sa.,  and  had  availed  himself  of  the  act  of  1820,  for  the 
relief  of  honest  debtors,  and  had  been  discharged.  The  plea  was  held 
bad  on  general  demurrer,  because  it  did  not  show  the  court  s  jurisdiction 
in  the  discharge,  nor  did  it  show  that  it  was  during  the  continuance  of  the 
act  of  1820 ;  nor  did  it  specify  distinctly  the  kind  of  discharge  relied  on, 
which,  under  a  ca.  sa.y  might  have  been  in  two  modes  \  it  was  also  held 
bad,  because  it  did  not  show  tha)  the  creditor  had  notice. — Langley  v. 
Lane,  4  Hawks,  313. 

In  a  proceeding  by  scire  facias  against  securities  upon  an  appeal  bond, 
the  defendants,  by  not  putting  the  record  in  issue,  admit  the  statements 
in  the  scire  facias  to  be  correct. — Everett  v.  Ellison^s  Admrs.  et  al.,  1  CarO' 
Una  Law  Repository,  271. 

In  a  joint  action  of  debt  against  three  obligors,  three  persons  severally 
undertake,  by  several  recognizances,  as  special  bail  for  each  of  the  three 
defendants  3  after  judgment,  creditor  sues  out  one  sci.fac.  against  the  three 
bail  upon  their  several  recognizances.  Held,  they  cannot  be  joined  in 
one  sci.  fac^  and  that  the  sci.  fac.  was  naught,  ana  ought  to  be  quashed 
-^Garland  ▼.  Ellis,  2  Leigh^s  Rep.,  555. 
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A  icire  facioi  on  a  recognizanoe,  mast  aver  that  the  recognizance 
was  returned  to  the  clerk  of  the  circuit  court  sustaining  the  suit. — Maddi" 
ton  v.  Commonwealth^  2  Marsh,j  132. 

Where  a  recognizance  is  entered  into  hefore  two  justices,  and  it 
omits  to  state  that  it  was  taken  into  the  county  to  which  the  justices  be* 
long,  while  the  «ct./ac.,  in  reciting  the  recognizance,  sets  forth  the  county 
in  which  it  was  taken,  the  variance  will  he  fatal. — Wood  v.  The  Common^ 
ivealih,  4  Rand.,  329.     State  v.  Stout  d  al.,  6  Halst.  JV.  /.  Rep.^  124. 

The  plantiff  is  not  obliged  to  take  out  a  scire  faciaSj  against  ierre-ien" 
ants  before  he  can  have  execution  against  lands  in  the  hands  of  the  alie- 
nee, where  the  defendant  has  alienated  the  lands  before  execution. — Young 
V.  Taylor  J  2  Binn.^  218. 

HI  a  sci.fac.  on  a  judfirment  upon  an  award  of  arbitrators,  the  defend- 
ant cannot  gainsay  the  judgment  by  evidence  of  irregularity  in  the  pro- 
ceedings upon  the  arbitration,  as  want  of  notice,  &c- — Share  v.  Becker^  8 
S.  *  R.,  241,  2. 

A  set,  fac,  may  be  amended  where  a  clerical  error  has  been  made^ 
stating  the  judgment  to  have  been  obtained  in  1777,  instead  of  1787. — 
Hazeldine's  Adnrs*  v.  Walker^s  Eocrs,^  1  Har,  4r  Johns.y  487. 

A  scufac,  against  heirs,  may  be  amended  after  ntdtiel  recor(i  pleaded. 
-^Williams  v.  Xee,  2  Taylor,  146. 

A  SCI*  fac,  may  be  amended  by  the  prc^epe^  or  by  the  record  in  the 
original  action. — Patrick  v.  Wood,  3  Bibb.,  232. 

A  writ  of  scire  facias,  unless  used  as  a  declaration,  is  not  answerable. 
— Johnson  V.  HubbeU  et  al.,  Wright,  69.  It  is  founded  upon  a  record,  and  if 
it  make  profert  of  anything  else,  as  its  foundation,  it  fails. — JfohU  v.  Mark' 
ley  et  al.,  Wright,  1 17. 

The  affidavit  of  the  existence  of  the  debt,  upon  which  to  ground  the 
motion  for  a  scire  facias  to  revive  a  judgment,  ought  either  to  be  made  by 
the  plaintiff  himself,  or  by  some  person  who  was  his  attorney  at  the  time 
the  judflrment  was  obtained,  and  stills  continues  to  be  so. — Tht  Duke  of 
JVorfolk  V.  The  Earl  of  Leicester,  1  Meeson  *  Welsby,  204. 

The  plaintiffs,  who  had  been  chosen  assignees  of  a  bankrupt,  issued 
a  scire  facias,  to  revise  a  judgment  obtained  by  him  before  bankruptcy, 
against  the  defendant,  but  omitted  to  make  the  official  assignee  a  co-plain- 
tiff. The  court,  after  plea  pleaded  and  issue  joined,  allowed  the  pro- 
ceeding to  be  amended,  by  joining  the  official  assiffnee  ;  and  held,  also,  that 
in  cases  of  such  amendment  the  opposite  party  should  always  be  allowed 
to  plead  de  novo, — Holland  v.  Phulips,^  Perry  4r  Davidson,  336 


SEDUCTION. 

1.  What  is  meant  by  seduction,  in  law  1 

The  offence  of  a  man  who  abuses  the  simplicity  and  confidence  of  a 
woman,  to  obtain  by  false  promises  what  she  ought  not  to  grant. — 2  Bouvl 
Law  Die.,  387. 
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* 

An  action  for  qttod  9erviHum  amisit  may  be  sustained  by  a  |>eraon 
who  has  lost  the  service  by  the  sedaction. — Edmonds  v.  M<tthd^  2  Term  i 
Rep.y  4.     As  the  master  of  the  party  seduced. --Foref  v.  fVilson,  Peake^ 
55.     Roll  r,  Hollander^  4»  Bam,  4*  Cresw.^  663.     So  where  an  officer  of 
the  army  adopted  the  daughter  of  a  deceased  soldier. — Ervnn  r.  Dear" 
many  1 1  Easty  23. 

To  enable  the  father  to  sustain  the  action  where  the  daughter  is 
above  the  age  of  twenty-one,  there  mast  exist  some  kilid  of  se^ce,  but 
the  slightest  acts  constitute  the  relation  of  master  and  servant ;  but  if  she 
be  not  twenty*one,  and  there  is  no  actuial  service  performed  by  her  for  her 
parent,  if  he  has  not  parted  with  his  right  to  her  service,  he  has  not  di- 
vested himself  of  his  r^ht  to  retain  her  services,  she  is  his  servant  dejure. 
If  the  daughter  be  under  twenty-one,  though  not  living  with  her  father^ 
but  residing  with  another,  and  in  the  temporary  service  of  another,  she 
continues  under  the  protection  and  control  of  her  parent,  and  her  ser- 
vices may  be  controlled  by  him. 

If  she  be  a  minor,  it  is  not  necessary  to  maintain  the  action,  that  she 
should  reside  with  her  father  ;  if  she  reside  elsewhere  with,  or  nt)t  against 
the  consent  of  her  father,  the  action  n^ay  be  maintained ;  and  if  the  de- 
claration aver  the  daughter  to  be  the  plaintiff's  servant,  it  is  sufficient ;  it 
need  not  state  she  is  an  infant. — ^pphgate  v.  Rdble^  2  Marsh.  Ken.  Rep»^ 
129.  Logan  v.  Murray^  6  Ser^  Sr  Rawle^  175.  Martin  y.  PaynSy  9 
Johns.  Rep.y  175.  Homketh  v.  Burty  8  Serg.  4r  Rowley  36.  Sargeant 
V.  Dennisony  5  Cowen^  106.     Van  Horn  v.  Freemany  1  Hoist.  Rep.y  322. 

Where  a  daughter  was  debauched  and  became  pregnant  while  living 
with  her  father,  with  whom  she  resided  until  his  death,  and  after  his 
death  continued  to  reside  with  her  mother,  and  was  delivered  of  a  child,, 
by  whom  she  and  the  child  was  supported,  it  was  heldy  that  the  mother 
could  not  sustain  an  action  of  trespass  for  the  debauching. 

Per  Cur, — Whatever  damage  the  mother  might  sustain,  arose  from, 
an  act  committed  in  the  father's  lifetime.  The  dausiiter  was  in  his  ser-^ 
vice.  When  the  mother  became,  on  her  husband's  death,  the  mistress  of 
the  house,  the  mischief  was  done.  The  daughter  came  into  her  service-' 
pregnant.  If  the  alleged  trespass  gave  her  no  cause  of  action,  the  conse-^ 
quence  of  the  trespass  could  not. — Logan  v.  Murray y  6  Serg.  St  Rawle^ 
175. 

But  in  Coon  v.  Moffaty  2  Penrt,  Rep.y  the  court  heldy  that  the  mother 
might  maintain  the  action^  although  the  impregnation  was  in  the  lifetime 
of  the  father,  the  loss  of  service  accruing  in  the  time  of  the  mother.  The 
same  has  been  held  in  New  Jersey. — Van  Horn  v.  Freeman^  1  Halsiea<Ps^ 
Rep.y  322. 

A  parent  whose  daughter  has  a  fixed  residence  in  another  family^ 
cannot  joaaintain  an  action  for  seducing  her,  although  she  be  underage.— 
Johnson  v.  Mc^damy  5  Easty  47.  Speight  r.  OlivierOy  2  Starkiey  493» 
Hall  V.  HollandeTy  4  Bam.  4r  Cresw.y  660.  Harris  v.  BuUery  2  Meeson  S^ 
Wdshyy  239.  In  the  latter  case,  the  plaintiff's  daughter  (about  sixteen 
years  of  age)  was  bound  to  the  defendant's  wife  for  the  term  of  two  year» 
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to  learn  a  trade,  and  during  the  appr^ntieetfhip  was  aedaeed  and  debauoh* 
ed  by  the  defendant.  The  court  A</</,  that  the  father  could  not  maintain 
an  action  on  the  case,  the  daughter  not  being  the  aerrant  of  the  father 
at  the  time,  but  of  the  defendant. 

A  temporary  absence  will  not  affect  his  right  of  action. — Idem, 
Nor  where  she  leaves  her  father's  house  by  the  advice  and  persua- 
sion of  the  defendant,  given  for  the  purpose  of  seducing  her,  and  goes  and 
resides  in  his  family. — Speight  v.  Oliviera^  2  Stark^  493. 

3.  What  is  the  rule  as  to  the  fenn  of  the  action  1 

As  to  the  form  of  the  action,  in  England,  trespass  vi  et  armis  seems 
to  have  predominated. — Woodward  v.  Walton^  4f  B,  ^  P.,  476.  Ditcham 
V.  Bond^  2M.  4*  S,^  436.  Reeveai*  Dom.  Rel.j  293.  Yet  the  right  to  bring 
case  laying  the  injury  with  a,  per  quod  servitium  amisii,  has  there  not  only 
been  judicially  recognized,  but  very  able  writers  on  the  English  law,  treat 
this  as  the  most  proper  form. — Saiherwaite  v.  Duresty  5  Eiut^  47.  Chit' 
iy's  Pleading^  137,  138.  1  Black.  Com.,  429,  no^6  1.  Mr.  Chidy  has 
given  the  precedent  of  a  declaration  in  this  form  of  action. — 2  Caiti^s 
Pleading,  267.  Case  is  uniformly  brought  in  Connecticut. — Ree!Vta^  Dom. 
ReL,  293. 

And  although  trespass  was  holden  to  lie  in  Pennsylvania,  yet  case 
was  pronounced  to  be  the  most  appropriate  remedy. — Ream  v.  Rank^  3 
C.  Sc  R.,  315. 

Perhaps  with  some  qualifications,  the  plaintiff  may  elect  between 
trespass  and  cause.    And  see  Ream  v.  Rank^  S  S.  Sr  R«,  215. 

Where  the  court  held,  that  where  the  defendant  committed  a  trespass 
on  the  plaintifi's  property  by  entering  his  house,  trespass  would  lie,  and 
debauching  his  daughter  and  the  loss  of  service  might  be  laid  as  a  conse- 
quential injury. — Moran  v.  Dames,  4  Cowen^e  JV.  Y.  Rep.,  412.  S.  P. 
Parker  v.  Ellioii,  6  Mumf.  Va.  Rcp.^  587.  Parker  v.  EllioU,  GUmore*8 
Rep',  33. 

An  action  for  seducing  the  daughter  and  servant,  may  be  brought 
either  in  trespass  for  the  direct  inyxiy, per  quod  servitium  amisit,  or  in  case 
for  the  consequential  damage. — Chamberlain  v.  Haylewood^  5  Mteson  4r 
Welsby,  575. 

Where  a  daughter  is  bound  to  the  defendant's  wife  as  an  apprentice 
to  l^&rn  a  trade,  during  which  apprenticeship  she  is  seduced  and  debauch- 
ed by  the  defendant,  the  father  cannot  maintain  an  action  on  the  case,  the 
daughter  not  being  the  servant  of  the  father  at  the  time,  but  of  the  defend- 
ant.—if^arri*  V.  Buller,  2  Meeson  Sr  Welsby,  239.  Hall  v.  Hollander,  4 
Barn.  4-  Cresw.,  660.  Dean  v.  Pell,  5  East,  47.  Speight  v.  Oliviera^  2 
Stark.,  493. 
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SET-OFF. 

1.  What  is  the  general  rule  as  to  what  is  neceasarf  to  conttitute  the 
right  of  set-off? 

• 

To  eoastimte  the  right  of  aet'-off,  there  moat  be  mulaal  debts  between 
the  same  parties,  in  their  own  right,  of  the  sane  kind  and  quality,  and  be 
clearly  ascertained  and  liquidated.  Equity  follows  the  same  rule  as  a 
court  of  law.  It  must  be  a  subsisting  debt  due  in  preaetui^  and  must  be 
dc^e  from  the  plaintiff  to  the  defendant. — JUcDonaid  y.  JWfaofi,  2  CowmU 
JV*.  y.  Rep.^  139.  Reeves  v.  »^tkifuon^  Penn.  JV*.  J.  JRqi.,  751.  Roberts  ▼• 
Jonesy  1  Murphy^  35i).  Dedham  ▼.  Smith  et  al.,  2  MarshalVs  Rep.,  26iK 
Jackson  v.  Robinson^  3  Mason^s  Rep.,  138.  Jfetdes  ▼.  Elkms,  2  MeCord^s 
Ch.  Rep.,  184.  Lock  v.  JlUxander,  1  Hawke,  412.  MeDowell  v.  Taie^  1 
Dev,,  249.  D<iiwd  r^Fawceti,  4  Dev.,  92.  State  Bwik  ▼.  JimMrong,  4 
i)«e.,  519.  Miller  ▼.  Receiver  of  the  Franklin  Bank,  1  Paige,  444,  Matter 
of  the  Receiver  of  the  Middle  Distrid  Bank,  1  Paige,  585.  Dunkin  v  Van* 
derUntrgh,  1  Paige,  622.     Pond  r.  Smith,  4  Conn.  Rep.,  297. 

There  mast  be  mutual  debts  to  authorize  a  set-off;  that  is,  they 
must  be  due  to  and  from  the  same  persons  in  the  same  capacity.  Thus» 
a  debt  due  on  a  contract  made  with  an  executor,  cannot  be  set-off  against 
a  debt  due  from  a  testator. — Livingsion  r.  Livingston,  4  Johns.  Ch.  Rep., 
292.  Duncan  v.  Lyon,  3  Johns,  Ch.  Rep.,  351.  Murray  v.  Tolland,  3 
Johns.  Ch.  Rep.,  574.  Riggs  v.  Murray^  2  Johns.  Ch.  Rep.,  582.  Green 
▼.  Darling,  5  Mason,  201.  Robbins  v.  Holley,  1  Monroe,  194.  Pierson  ▼• 
Meaux,  3  ^.  K.  Marsh.,  6.  Saunders  ▼.  Saunders,  3  jBt66.,  286.  jBoi/  ▼. 
Totcn^encf,  Litt.  Sel.  Co.,  325.    Bernard  ▼.  Trusiees  of  Galletin  Seminary^ 

3  /.  J.  Marsh.,  426.     Striker's  case,  1  Bland.,  79.     Jackson  r.  Speed,  3 
J.  /.  Marsh.,  58.     Lamme  r.  Saunders,  1  Monroe,  267.     Ca&6  v.  Haydock^ 

4  Day,  472.  Dangerfitld  ▼.  I^oofes,  1  Mumf,  529.  Webster  v.  CoucA,  6 
/2a»(£,  519.  Prior  v.  Richards,  4  Bt66.,  356.  C%  Bank  of  BaHimore  ▼• 
Smith,  3  Gt//  4*  /oAn.,  265.  I/h'ca  Insurance  Co.  ▼.  Power,  3  Pit^s,  365. 
Jonef  Y.  Murray,  3  Pa^e,  87.  ffo/dfi»  ▼.  (CTf/^er/,  7  Poif e,  208.  CAap- 
eiim  V4  Robertson,  6  Patf  e,  627.  llWcorf  r.  Sidlivan,  6  Pm^e,  1 17.  iSso- 
eiore  ▼•  Harlan,  3  Dona,  416.  FKi(tf9sn  t.  Stucker,  5  Dona^  582.  Browne 
T.  S/ar^«,  3  Daui,  320.  AndersoiCs  Bxrt.  v.  ^Ifa^ait,  6  Dana,  224.  Jlfer* 
rt//  ▼.  Fowler,  6  Dana,  305.  Breckenridge  ▼.  P/oyd;  7  Dona,  463.  Waik- 
^s  Esrs.  V.  Chamberlain,  8  DaTto,  164.  Jllexander  v.  Wallace  et  al.,  10 
Yerger,  105.  Cooley  ▼.  ^(sefo,  10  Yerger,  141.  ^  /Mvte  J^agg.9  v.  /f/- 
/srwin,  C.  P.,  10  FFenif.,  615.  Evernghin  r.  Ensworth,  7  fFeni/.,  326. 
Ladue  v.  ^orf,  5  FTentf.,  583.  Grem  t.  Cadwell,  5  Cowen,  489,  FFtf- 
eio^  ▼.  Hurd,  11  ^enJ.,  584.  Co//t>w  t.  Jlllen,  12  Ff%9idL,  356.  Osbom 
▼.  EtheriHge,  13  TTefiJ.,  339.  Cooib  r.  Moseley,  13  fFefK^.,  277.  Ctf/ear 
Y.  Barney,  14  IFenJ.,  161.  ;9teJfc/M  r.  Fort,  15  TTsfidL,  559.  Downer  r 
Eggleston,  15  ^cnJ.,  ai.  Mead  ▼.  Gt/M,  19  FFeni^.,  397.  Smith  y.  Fan 
Loan,  16  Wend.,  659.  /A7/«  v.  7ei/sian'tf  .Admr.,  21  IFen(/.,  674.  Gale 
T.  Lutherett,  1  Younge  $r  J^rv.,  180.  FTy/Ae  ▼.  Obrien,  1  iStfli.  4-  iSf/«.^ 
551.      TtMrlcef  t.  Tk«A^,  1  Jfev.  tt  Mtmn.,  477.     Haliyer  r.  Sherman,  2. 
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Jfev.  4*  Mann.y  401  Moore  ▼.  Bvdin^  2  JVev.  4*  Perry,  436*  Groom  t. 
Wesi,  1  Perry  4*  Davidson^  19.  fonibe  t.  Pifce,  3  5^<y,  268.  C(^  t. 
Lamb,  1  Shepley,  288. 

To  warrant  a  set-off,  there  miist  be  a  sabBisting  debt  inpresenii^  and 
it  must  be  due  from  the  plaintiff  to  the  defendant ;  and  if  it  be  due  from 
the  plaintiff  and  another,  to  only  one  of  the  defendants,  it  is  not  admissi- 
ble  as  a  set*off,  and  though  it  be  claimed  by  the  defendant,  and  allowed 
by  the  jury  as  a  set-ofl^  ^lie  elaim  being,  in  fact,  daeto  but  one  defendant, 
and  not  payable  at  the  time,  this  is  no  bar  to  a  subsequent  action  for  the 
aame  .demand,  when  it  becomes  payable,  in  (wot  of  the  defendant  to 
whom  it  is  really  due. — Wolf  v.  Washbunij  6  Cowen,  261. 

Where  a  party  has  given  seTeral  different  obligations,  some  of  which 
are  held  by  the  obligee,  and  s(^me  by  assignees,  and  the  debtor  has  a  right 
of  8et*off  to  some  extent,  which  is  general  and  not  applicable  by  special 
agreement  to  any  of  the  obligations  in  particular,  the  debtor  cannot  insist 
on  the  set-off  against  any  aissignee  while  the  origiiial  creditor  still  holds 
enough  to  extinguish  it.  And  if  the  set*off  exceeds  the  sum  remaining 
due  to  the  original  debtor,  the  oldest  assignee  has  the  best  equity  ;  the 
set-off  must  be  applied  first  to  the  note  last  assigned,  then  to  the  note  last 
but  one,  and  so  on. — jSitderson^B  Extb.  v.  Maaon^  6  Dama^  224. 

S.  gave  his  note,  payable  in  fifty  days  after  the  drawing  of  a  lottery 
should  be  completed,  *'  in  cash  or  prize  tickets  in  said  lottery,"  and  se- 
cured the  same  by  a  mortgage.  The  mortgagee,  two  years  after  the  draw- 
ing, assigned  the  mortgage.  The  tickets  in  the  lottery  certified  that  the 
holder  thereof  would  be  entitled  to  such  prize  as  may  be  drawn  to  its  num- 
ber, if  demanded  in  twelve  months  after  the  completion  of  the  drawing,  sub- 
ject to  a  deduction  of  fifteen  per  cent.,  payable  sixty  days  after  conclusion* 
Upon  a  bill  filed  some  years  after  the  assignment,  to,  sell  the  mortgaged 
premises  for  payment  of  the  balance  of  the  amount  due  upon  the  note  ; 
Hddy  that  prize  tickets  which  had  not  been  presented  to  the  managers  of 
the  lottery  for  payment,  within  twelve  months,  could  not  be  set-off  against 
the  complainant's  claim. — City  B<mk  of  Btdtimort  v.  Smithy  3  GUI  4* 
Jokn8.j  265. 

Where  in  equity  a  fund  belongitog  to  A.,  but  the  legal  interest  therein 
was  in  B.,  A.  filed  a  bill  to  prevent  B.  from  getting  the  fund  into  poasea- 
sion,  held,  that  if  A  was  indebted  to  B.  in  a  less  amount,  equity  would 
compel  himtc  discharge  the  debt  before  the  fund  will  be  decreed  to  him, 
especially  if  A.  is  insolvent, — ^kxander  v.  Wdluce  ei  a/.,  10  Yerg9r^$  B^** 
105. 

Where  an  action  is  brought  in  the  name  of  an  assignor,  for  the  bene- 
fit ^f  the  assignee  of  a  contract,  (other  than  a  negotiable  promissory  note 
or  bill  of  exehange),  the  defendant  can  set-off  only  such  demands  as  ex- 
isted against  the  assignor,  and  in  good  faith  belonged  to  the  defendant  at 
the  time  of  the  aasignment ;  demands  subsequently  acquired  cannot  be 
set-off,  although  the  defendant  become  the  holder  of  them  without  notice 
of  the  assignm^nt.-r-JKfeiid  v.  GiUeC,  19  fTend.,  397. 

A  mortgagor  has  a  demand  againat  a  right  pf  sQt-off  against  the  noteo 
secured  by  the  mortgage^  which  are  in  the  hands  of  diffei]ent  assignees ; 
the  set^on  shoald  diminiib  the  debt  d«e  each  assignee  rateably  i  and  if  one 


of  Atm  has  eztinnished  the  set^oiT,  and  the  estate  is  aot  sofBcieut  to 
pay  all,  the  proceeds  of  it  should  be  so  distributed  as  to  make  all  con- 
tribtite  rateably  to  the  8et*of!|  and  receiTe  rateable  share  of  the  surplus.-*- 
Camphdl  et  al.  ▼.  Johnson  et  al.^  4  Danoj  183. 

2.  What  is  the  rule  in  equity  as  to  allowing  wtX»-oS% 

In  general  courts  of  equity  in  relation  to  matters  of  set-off,  follow 
the  rules  adopted  by  courts  of  law ;  but  there  are  cases  in  which  a  set-off 
will  be  sTailable  in  equity,  which  would  not  be  so  at  law.  Thus,  in  a 
matter  where  natural  credit  is  given  betwe,en  the  parties  for  a  demand 
not  allowable  as  a  set-off  at  law,  equity  will  follow  it. — French  y.  Gainer 
ttal^l Porter^  549. 

It  is  true  that  equity  generally  follows  the  law  as  to  set-off;  but  it 
is  with  limitations  and  restrictions.  If  there  is  no  connection  between 
the  demands,  then  the  rule  is  as  it  is  at  law.  But  if  there  is  a  connec- 
tion between  the  demands,  equity  acts  upon  it,  and  allows  a  set-off  under 
particular  circumstances. — Duncan  y.  Lyon^  3  Johns.  Ch,  Rep.,  359.  Dale  r. 
Cookey  4  Johns.  Ch.  Rep,^  11.  Hovoe  y.  Shepherd^  2  Sumner*s  Rep.^  409,  and 
cases  there  cited;  Green  v.  Darling,  5  Mason  Rep,,  145.  Peters  y.  Saome, 
2  Vem.  Rep.,  428.  Gordon  y,  LetoiSy  2  Sumner s  Rep.,  628.  Whitaker  y. 
Rushy  Ambler  Rep.,  407,  408.  Hurlburt  y.  Pacific  Ins.  Co.,  2  Sumnef^ls 
Rep.j  471.  Gass  v.  Stimson,  3  Sumner,  98.  Motion  y.  Griffith,  3  Paige,  - 
402.  Jfettles  y.  Elhins,  2  MeCord*s  Ch.  Rep.,  184.  Simpson  v.  Hari,  1 
Johns.  Ch.  Rep.,  91.  Chance  y.  Isaacs,  5  Paige,  592.  Strike's  case,  1 
Bland.,  79.  Holden  v.  Gilbert,  1  Paige,  208.  Walker^s  Exrs.  v.  Cham- 
berlain,  8  Dana,  164.  Stewart  et  al.  y.  Chamberlain,  6  Dana,  32.  Merrill 
T.  Fcnoler,  6  Dana,  305. 

In  the  first  place,  it  would  seeni  that,  independently  of  the  statutes 
of  set-off,  courts  of  equity,  in  virtue  of  their  general  jurisdiction,  are  ac- 
customed to  grant  relief  in  all  Cases  where,  although  there  are  mutual 
and  independent  debts,  yet  there  is  a  mutual  credit  between  the  parties, 
founded,  at  the  time,  upon  the  existence  of  some  debt  due  by  the  credit- 
ing party  to  the  other. — See  Ex  parte  Prescott,  1  Jitk,,  231.  Hankey  v. 
Smith,  3  Term  Rep.,  507.  French  v.  Fenn,  Cooke,  Bank  Laws,  569,  4rA 
edit.  554,  5th  edit.  S.  C.  3  Doug.  Rep.,  257. '  Olive  y.  Smith,  5  Taunt. 
Rep.,  60  Atkinson  v.  Elliott,  7  Term  Rep.,  376.  Key  v.  Flint,  8  Taunt. 
Rep.,  23.  Easum  v.  Cato,  5  Barnwell  Sr  Aid.,  861.  •  Lord  Lanesborough 
▼.  Jones^  i  P.  Wm.,  326.  Ex  parte  Flint,  1  Swanst.,  33,  34.  Downan  v. 
Mathews,  Prec.  Ch.,  580, 582.  Chapman  y  Derby,  1  Vem.  Rep.,  1 17.  Jeffs 
T.  Wood,  2  P.  Wm.j  128,  129.  Metliovicchi  v.  Royal  Exchange  Ass.  Co., 
1  Eq.  Abr.,  8  PI.,  8.  S.  C.  Ambler  Rq^.,  408,  James  y.  Kinnier,  5  Ves., 
110.  Hawkins  y.  Freemaru  2  Eq»  Abr.,  10  P/.,  10.  Grfen  y.  Darling,  5 
Mason  Rep.,  207,  213.     fFntVor^er  ▼.  l^t^A,  Ambler  Rep.,  408: 

In  the  next  place,  as  to  equitable  debts,  or  a  legal  debt  on  one  side 
ntid  ate  equitHble  debt  on  the  others  there  is  great  reason  to  believe  that, 
whenever  there  is  a  mutual  credit  between  the  parties,  touchind^  snch 
debts,  a  set-off  is,  on  that  ground  alone,  maintainable  in  eqdity ;  although 
Ihe  mere  existence  of  mutual  debts,  without  such  a  mutual  credit,  wouM 
ttot,  ^en  in  a  case  of  insolvency,  sustain  'vtJ-^Lcrd  Lanesborough  v.  Jones, 
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1  P.  Wm^  326.  Cur9on  ▼«  African  Co.^  1  Vem^  122.  JtyoU  v.  Ramlu, 
1  Fe».,  375,  376.  S.  C.  1  ^^*.,  185.  James  w.  Kynnier,  5  Fef .,  1 10. 
GaJe  V.  Luurell,  1  IT.  ^  /erv.,  180.  Ckteiham  v.  Crooib,  1  McCalL  4*  F., 
307.  P^^^/  V.  Williams,  1  Jlfacl.  i2«:p.,  92.  Tay/or  v.  Okey,  13  Fe^.,  180. 
Simson  v.  ITor^,  14  /oAfM.  -Rep.,  63,  76.  Sewall  v.  Sparrato,  16  Mass. 
Rtp.y  24.  Lyffiaii  ▼.  Estas^  1  Gretn/.  i2«p.,  182.  Peters  ▼•  ^oooic^  2  Fern. 
Rep,,  428. 

In  the  next  place,  courts  of  equity  following  the  law,  will  not  allovr 
a  set-off  of  a  joint  debt  against  a  separate  debt,  or  conversely,  of  a  sepa- 
rate debt  against  a  joint  debt ;  or,  to  state  the  proposition  more^enerally, 
they  will  not  allow  a  set-off  of  debts  accruing  in  different  rights.  But 
special  circumstances  may  occur,  creating  an  equity,  which  will  justify 
even  such  an  interposition. 

Thus,  for  example,  if  a  joint  creditor  fraudulently  conducts  himsdf 
in  relation  to  the  separate  property  of  one  of  the  debtors,  and  misapplies 
it,  so  that  the  latter  is  drawn  into  acts  differently  from  what  he  would  if 
he  knew  the  facts,  that  will  constitute,  in  the  case  of  bankruptcy,  a  suffi* 
eient  equity  for  a  set-off  of  the  separate  debt,  created  by  such  misappU* 
cation  against  the  joint  debt. 

So,  if  one  of  the  joint  debtors  is  only  a  surety  for  the  other,  he  may, 
in  equity,  set*off  the  separate  debt  due  to  his  principal  from  the  creditors; 
for,  in  such  a  case,  the  joint  debt  is  nothing  more  than  a  security  for  the 
separate  debt  of  the  principal  \  and,  upon  equitable  considerations,  a  cre- 
ditor, who  has  a  joint  security  for  a  separate  debt,  cannot  resort  to  that 
security  without  allowing  what  he  has  received  on  the  separate  account 
for  which  the  other  was  a  security. 

Indeed,  it  may  be  generally  stated  that  a  joint  debt  may,  in  equity,  be 
set-off  against  a  separate  debt  where  there  is  a  clear  aeries  of  transac- 
tions, establishing  that  there  was  a  joint  credit  given  on  account  of  the 
separate  debt. — Ex  parte  Ttoogood,  11  Ves.,  517.  jSddis  v.  Knigki^  2 
Meriv.  J2ep.,  121.  Duncan  v.  Lyon,  3  Jokns.  Ch.  Rep.,  351, 352.  Dale 
v.  Cooke,  4  Johns,  Ch.  Rep.,  13,  15.  Harvey  v.  Wood,  5  Jtfoi.  Rep.,  460. 
Tucker  v.  Oxley,  5  Cranch  Rep.,  35.  VuUiamy  v.  NoUe,  3  JUeriv.  R^.^ 
617.  WkUaker  7.  Rush,  Ambler  Rep.,  407.  Bishop  v.  Church,  3  Jltk.^ 
691.  Murray  v.  Toland\  2  Johtis.  Ch.  Rep.,  573.  Medlicai  v.  Bowes,  1 
Ves.,  208.  Leeds  v.  The  Marine  Ins.  Co.,  6  WhsatonU  Rof.,  565,  571. 
Ex  parte  Stqthens,  U  Ves.,  24.  Exports  Blc^den,  19  Ves.,  4^,  467.  Ex 
paru  Hanson,  12  Ves.,  348.  Vidliamyv.  JfoUe^  3  Meriv.  Rep.,  621.  Cheei'< 
ham  V.  Crooke,  1  McCleU.  if  Y.,  307. 

Z.  What  is  understood  by  the  terms  mutual  credit  % 

« 

By  mutual  credit,  in  the  sense  in  v^ch  the  terms  ara  here  usedt^wo* 
are  to  understand  a  knowledge  on  both  sides  of  an  existing  debt  dw  one- 
party,  and  a  credit  by  the  other  party,  founded  on  and  tarusting  tp.oacli 
debt  as  a  means  of  discharging  it. 

Thus,  for  example,  if  A.  should  be  indebted  to  B.  in  the,  aum^  of 
JB  10,000  on  bond,  and  B.  should  borrow  of  A.  JB2,000  on  his  own  bond, 
the  bonds  being  payable  at  different  timeS|  the  nature  of  the.-  trmsactaoa 
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would  lead  to  the  presumption,  that  there  was  ft  mutual  credit  between  the 
parties,  as  to  the  £2,000,  as  an  ultimate  s#t-oflr,  jtto  tanto^  from  the  debt  of 
£10,000.  But  if  the  bonds  were  both  payable  at  the  same  time,  the  pre 
sumption  of  such  a  mutual  credit  would  be  converted  almost  into  an  ab- 
solute certainty. — Ex  parte  Prescottj  1  wf/A.,  231.  French  v.  fenn,  Cooke 
Bank  Laws,  569,  4  edit,,  5H,  5eh  edit.;  S,  C,  3 Doug.  Rep,-,  257.  Oliver 
Smithy  5  Taunt.  Rep.,  60.  Atkinson  v.  Ellioii,  7  Taunt.  Rep.,  376.  Key 
V.  Flint,  8  Taunf*  Rep.,  23.  Rose  v.  Hart,  8  Taunt.  Rep.^  499, 506.  Easuni 
V.  Cato,  Barn.  *  JJld.,  861. 

In  Olive  V.  Smith,  5  Taunt.  Rep.,  60,  Mr.  Justice  Gibln  said  that  Lord 
Mansfield  in  French  v.  Fenn,  adopted  it  as  a  principle,  ,that  whenever 
there  is  a  mutual  trust,  that  is,  wherever  one  party,  being  indebted  to 
another,  entrusted  that  other  with  goods,  it  is  a  case  of  mutual  credit. 
See  also  Atkinson  v.  Elliott,  7  Taunt.  Rep.^  376.  Olive  v*  Smith,  5  Taunt. 
Rep.,  67,  68,  in  Key  v.  Flint,  8  Taunt.  Rep.,  23.  Mr.  Justice  Dallas  said, 
that  mutual  credit  meant  something  different  from  mutual  debts.  Mutual 
credits  must  mean  mutual  trusts.  In  Rose  v.  Hart,  8  Taunt.  Rep.,  499, 
506,  the  court  narrowed  the  extent  of  former  decisions,  and  held  that  in 
order  to  constitute  a  mutual  credit,  the  demands  must  be  of  such  a  nature, 
as  must  terminate  in  cross  debts. — See  Easum  v.  CatOj  5  Bam.  if  Md.^ 
861. 

The  mere  insolvency  of  a  party  entitles  his  debtor  to  set-off  in  equity 
a  cross  demand  which  would  not  otherwise  be  an  available  set-off. — Steiuh 
art  et  at.  v.  Chamberlain,  6  Dana,  32. 

Where  cross  demands  exist  and  one  of  the  parties  is  insolvent,  the 
other  has  an  equitable  right  of  set-off  which  cannot  be  divested  by  an  a»> 
aignment  of  the  demand  against  him. — Merrill  v.  Fovoltr^  6  Dana,  305. 

The  right  to  set-off  mutual,  independent  demands,  is  not  itself  an 
equity,  it  only  becomes  so  in  consequence  of  some  additional  fact,  as  in- 
solvency, and  if  the  demand  has  been  assigned,  and  notice  given  to  the 
payor,  when  no  such  fact  existed,  its  subsequent  existence  wm  not  create 
an  available  equity  against  the  assignee. — WathaaCs  Exrs.  v.  Chamberlain^ 
8  Dana,  164. 

A  court  of  equity  will  not  permit  a  defendant  to  tet*off  against  the 
complainant,  in  a  suit  in  that  court,  a  demand  against  him  as  a  mere 
surety  for  the  debt  of  a  third  person,  for  which  the  defendant  has  security 
upon  a  fund  belonging  to  the  principal  debtor,  sufficient  to  satisfy  th« 
debt.— Holden  v.  Gibbert,  6  Paige,  208. 

4.  What  is  the  rule  as  to  settmg  off  judgments  ? 

Demands  arising  on  judgments  may  be  set-off  against  each  other, 
though  the  demands  be  in  diiierent  courts. — Basker  v.  Braham^  2  Black. 
Rep.,  896.     Hall  v.  Odey,  2  Boss  *  Pull.,  28. 

And  one  of  several  defendants  against  whom  judgment  has  been  reco- 
vered, may  set-off  a  demand  arising  upon  a  separate  judgment  in  his  favor 
against  the  plaintiff. — Dennie  v.  Elliot,  2  Hen.  Black.^  587.     O^Connor  v. 
Murphy,  1  Cow.  JV*.  Y.  Rep.,  296.    Simpson  v.  Hartf  14  Johm*  Rqf.f  63 
Porter  v.  Lane,  8  Johns.  Rep.,  357. 
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Tho  court  held,  that  h  indgment  in  the  common  pleas  may  be  set-off 
against  one  in  the  supreme  co^rt.  And  in  Ewin  v.  Strry^  8  Coto.  R»., 
126,  the  court  decided  they  would  set-ofi  a  judgment  before  a  justice  of  the 
peace,  upon  the  same  principles  they  woqld  a  judgment  of  the  commoa 
pleas.  And  in  Story  v.  PcuteJiy  3  Cowen*s  lUp.^  331,  the  court  said,  that 
they  could  not*  on  motion  allow  a  defendant  to  seuofT  a  justice's  judgment 
holden  as  assignee,  where  the  facts,  as  to  the  rights  of  parties,  are  compli- 
cated and  .intricate. — Schtrmerhom  v.  Schermerhom^  Caines^  JV.  Y  Rep*y 
190.  S,  P  Hazelhiirat  et  al.  y.  Bayard^  3  YeattSy  132.  Duncan  y.  Bloom- 
stocky  2  McCorfPa  2?ep.,  318.  Spence  y.  White,  1  Johns.  Cas.^  102.  Cooper 
y.  Bigelow,  1  Cowen,  206.  Kemble  v,  Day^  5  Cowen^  353.  PeopU  y.  the 
Judges  of  Delaioare^  6  Cowen,  598. 

A  party  cannot  set-ofTa  judgment,  unless  he  be  the  beneficial,  as  well 
as  nominal  owner  of  it. — Satierhe  y.  Ten  Eyck^  7  Cotr.,  480.     Filman  y 
Van  Slyck,  7  Cowen,  470. 

M  at ual  executions,  which  parties  haye  against  each  other  in  their  own 
rights,  may  be  set-off  in  all  cases,  whateyer  may  haye  been  the  foundations 
of  the  judgments  on  which  they  issued. — Sharpley  y.  Bellowes^  4  JV.  H. 
Aep.y  347.  Lighihody  y.  Porter^  10  Wendell^  534.  Bridge  y.  Johnston^  5 
Wendell,  342.    McGurnty  y.  Herrick,  5  Wendell^  240.      ^ 

Where  W.  assigned  a  judgment  in  his  fayor  to  L.  and  K.,  who  graye 
notice  to  the  debtor,  and  then  assigned  to  R.,  who  assigned  to  another,  a 
notice  of  the  last  two  assignments  not  having  been  giyen  to  the  debtor, 
in  debt  on  this  judgment  by  the  last  assignee,  in  the  name  of  W.,  held, 
that  the  debtor  could  not  set-off  a  demand  due  to  him  from  R.;  though  it 
was  due  from  R.,  While  he  owned  the  judgment.-:-/2aymoncI  y.  Wheeler^  9 
Coto.,  295. 

5.  What  is  the  rule  as  to  setting  off  costs  t 

A  judgment  for  costs  only  will  be  set-off  against  another  judgment,  on 
motion,  notwithsftanding  the  attorney's  lien,  although  the  judgitient  be  aa- 
sigfned  to  him  by  his  client  as  security  for  his  costs,  of  which  notice  is 
given  to  the  opposite  party,  with  direction  not  to  arrange  the  costs  with 
the  client,  especialljr  Where  the  attorney  has  notice  of  the  matter  of  set- 
off, and  that  h  Will  be  claimed. — Cooper  y.  Bigelow,  1  Cow.,  206.  The 
cocrrt  will  pHi^^ef  the  attorney's  Hen  as  the  rights  of  the  assignee. — Brads 
v.*Jfbon,  4  Cow.,  41&. 

The  defendant  may  set-off  a  judgment  recoyered  against  the  plaintiff! 
against  the  demand  for  which  he  is  suing  and  the  costs  incurred,  and 
this  though  the  plaintiff  is*  in  execution  upon  the  judgment. — Peacock  y. 
Jeffrey,  1  Saund.j  496.  Simpson  y.  Handley,  1  Jiiaule  A*  Selw^  696.  ^  If 
A.  DC  equitably  entitled  to  the  costs  of  a  non-suit  in  an  action  by  6.  against 
C:,  and  liable  to  pAy  the  costs  of  a  non-suit  in  an  action  by  himself,  A. 
a^iost  B.,  the  costs  of  the  ndn-sUit  in  the  action  by  B.  against  C,  may 
be  set-off  against  the  costs  of  the  non-suit  in  the  action  by  A.  against  B. — 
O^dhnor  V.  Murphy,  1  Hen.  Black,,  617. 

But  the  def^&dant  cannot  set-off  the  debt  and  costs  against  a  judgment 
recoyered  against  the  plaintiff,  if  the  plaintiff  has  another  demand  against 
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dim. — Glarster  y.  Horner^  8  Term  Rep.^  69^  And  the  court  will  not  per* 
tnit  one  judffment  to  be  set-off  against  another,  on  motion,  unless  it  might 
have  been  pleaded. — Doe  v.  Darniofij  3  Easty  149 ;  or  where  the  interests 
of  the  third  persons  have  intervened. — Duhdlee  y.  Lock^  13  Masa.  Report^ 
525.    Martin  v.  Hanks^  15  Johns,  Rep.y  405.    Baker  v.  Cook^  11  Mass* 

A  party  against  whom  a  decree  has  been  made  for  costs,  will  not  be 
permitted  to  set-off  against  such  costs,  a  decree  or  judgment  in  his  favor 
m  relation  to  a  distinct  matter,  to  the  prejudice  of  the  solicitor's  lien. 
Dufikin  v.  Vandthbergh^  1  Paige^  622.  Mohawk  Bank  v.  Burrows^  6  Johns* 
Ch.  Rep.^  367. 

6.  What  is  the  rule  as  to  setting-off  unliquidated  damages  ? 

Where  the  damages  are  uncertain  a  set-off  will  not  be  allowed. — Wejf' 
all  V.  Waters,  6  Term  Rep.,  448. 

Unliquidated  damages  arising  from  a  breach  of  covenant,  give  no 
right  to  set-off  at  law,  and  the  same  rule  applies  in  chancery. — Hackett  y. 
Connety  2  Edward,  73. 

^  Unliquidated  damages  arising  from  torts  cannot  be  set-off.  And  in 
Webster  v.  Couch,  6  Randall,  519,  the  court  say,  that  unliquidated  dama- 
ges for  a  substantive  injury  cannot  be  set-off  either  in  law  or  equity  against 
a  legal  demand.  In  Tennessee,  Ragsdalv.  Buford,  3  Hoys,  195,  the  court 
held,  that  unliquidated  damages  on  pecuniary  demands  in  all  cases  where 
indMtatus  assumpsit  would  lie,  may  be  set-off.  Gibbs  v.  Mitchell,  2  Bay^s 
S.  C,  /2ep.,  120.  Mams  v.  Manning,  17  Mass,  Report,  178.  Edward  v. 
Davis,  1  ffalsi,,  394. .  Corrull  v.  Green,  10  Serg.  and  Rawle,  14.  Katch- 
lin  V.  Mulhallon  et  al.,  2  Doll.,  237.  De  Tastett  v.  Crousillet,  2  Wash.  C. 
C.  Rep^  132.  United  States  v.  Wells,  lb.,  161.  Farquhar  v.  Collins^  3 
Marshall's  Rep.j  34. 

7.  What  is  the  rule  as  to  setting-off  joint  debts  against  separate  de- 
mands 1  ' 

That  a  joint  debt  cannot  be  set-off  against  a  separate  demand,  nor  a 
separate  debt  against  a  joint  demand,  but  a  debt  doe  to  the  defendant  as 
surviving  partner,  may  be  set  against  a  demand  on  defendant  in  his  own 
right.  And  e  converso  a  debt  due  from  the  plain tifi^  as  surviving  partner, 
may  be  set  ^^gainst  a  debt  due  from  the  defendi^nt  to  the  plaintiff  in  his  own 
rights.  A  joint  debt  cannot  at  law  be  set-off  against  a  separate  demand, 
independent  of  the  bankrupt  statutes.  But  under  the  bankrupt  law  of  the 
United  States,  of  1800,  cA.  173^  [19.]  sec.4>2,  which  is  the  same  with  the 
statute,  5  0eo,  2,  cu  30,.  a  joint  debt  may  be  set-off  against  the  separate  claim 
of  the, assignees  of  one,  of  the  partners.  And  as  this  section  of  the  bank- 
rnj;>t  law  of  the  United  l^tates,  was  almost  entirely  copied  from  the  English 
statute,  the  English  adjudications  upon  it  may  be  considered  as  having 
been  adopted  with  the  text  they  expounded* — flipper  v.  Stedstone,  6  Term 
Eep.^  493,  French  v.  Jlndrade,  6  Term  R,epi,  582.  Palmer  v.  Green,  6 
Conn.  Rep.^  19.    Lewis  v.  Ctubertsony  11  Serg.  ^RawUf  48.     SteuHuri 
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F.  Cornier,  12  Serg.  tr  Rawh^  252.  Porter  v.  ^ekeriSj  4  Rand.^  359» 
Jackson  v.  Robinson,  3  Mason,  138.  Childerston  v.  Hammond,  9  £^er^.  4" 
Hawie,  68.  Henderson  V.  Lewis,  Id.,  379.  Tucker  v.  OxeJy,  5  CraneA,  34-. 
^  A  defendant  saed  as  executor  or  administrator,  cannot  set-off  a  debt 
due  to  the  defendant  personally,  nor  can  a  person  who  is  sued  for  his  own 
debt  set-ofi*  what  is  aue  to  him  as  executor  or  administrator. — Roberts  ▼. 
Jones,  1  Murphy,  353.  Barton  v.  Hoomes,  1  Marsh,  19.  Meidv.  MerrOt^ 
2  Pa/jgre,  403. 

An  executor  cannot  at  law  or  equity  set-off  a  demand  purchased  after 
the  death  of  a  testator,  against  a  claim  due  from  the  estate  of  a  testator. 
— Meid  V.  Merritt,  2  Paige,  403. 

Defendant  cannot  set-off  a  private  claim  against  one  of  two  executors, 
suing  as  such. — Minich  v.  Cozier,  2  Rawle,  111.' 

.  But  one  of  two  defendants  may  set-off  a  debt  due  from  testator  to  him 
in  an  action  against  them  by  exe.cutor. — Crist  v.  Brindle,  2  Rawle,  121. 
Wolferberger  et  al.  v.  Boucher,  10  Serg.  Sf  Rawle  Perm.  Rep^  10.     S.  P. 
CrammoTidY,  The  Bank  of  the  United  States,  4  Dall.  Rep.,  291.    Boyddl  v.. 
Pelosi,  2  lb.,  43.     Wain  v.  Wilkins,  4  Yeates  Rqt.,  461,  and  5   Serg.  ^>- 
Rawle  Rep.,  468.     Colby  v.  Colby,  2  JV.  H.  Rep.,  420.     Hollowell  Bank 
T.  Howard^  13  JlfiM^.  i2ep.,  235.     Goodwin  v.  Cunningham^  12  Mass.  B^^ 
195.     Braynore  v.  Fisher,  6  PicA:.  J^a«^.  i2«p.,  355. 

In  an  action  by  a  trustee  to  recover  a  debt  for  the  cestui  que  trusty  a 
debt  due  from  the  cestui  que  trust  cannot  be  set-off. — Tucker  v.  Tucker^  1 
J^ev.  Sc  Mann.,  477. 

After  the  bankruptcy  of  A.  and  before  his  certificate,  B.,  one  of  his 
creditors,  purchased  gooas  from  him.  In  an  action  brought  by  A.  after 
obtaining  his  certificate,  for  the  price  of  the  goods  sold,  the  old  debt  can- 
not be  set-off,  being  barred  by  the  certificate. — Halyar  v.  Sherwood,  2  JWv.. 
4"  Mann.,  401. 

A  debt  from  the  testator  cannot  be  set-off  in  an  action  for  money  had 
and  received  to  the  use  of  the  plaintiff  as  executor. — Scholfield  v.  Corhett^ 
6  JVer.  4"  Mann.,  527. 

The  defendant  in  a  real  action  is  entitled  to  set-off  his  costs  against 
the  value  of  the  improvements,  found  for  the  tenant- — Copp  v.  Lambt^  I 
Shepley,  288. 

7.  What  is  the  rule  as  to  set-off  in  cases  arisingunder  the  laws  of ' 
the  United  States  1 

The  rule  as  to  set-off  in  questions  arising  exclusively  under  the  laws 
of  the  tTnited  States,  cannot  be  influenced  by  any  local  law  or  usage.  The 
rule  must  be  uniform  in  the  different  states,  for  it  constitutes  the  law  of 
the  courts  of  the  United  States,  in  a  matter  which  relates  to  the  federal 
government. 

When  a  defendant  has  in  his  own  right,  an  equitable  claim  against 
the  government  for  services  rendered  or  otherwise,  and  has  presented  it 
to  the  proper  accounting  officer  of  the  government,  who  has  refused  to  al- 
low it  i  he  may  set  up  the  claim  as  a  credit  in  a  suit  brought  against  him» 
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for  any  balance  of  money  claimed  to  be  due  by  the  government ;  and 
when  the  vouchers  are  not  in  th^  power  of  the  defendant  before  the  trial, 
or,  from  the  peculiar  circumstances  of  the  case,  a  representation  of  the 
claim  to  the  treasury  could  not  be  required,  the  set-off*  may  be  submit- 
ted to  the  action  of  the  jury.  But  a  claim  for  unliquidated  damages  can 
not  be  pleaded  by  way  of  set-off*,  in  an  action  between  individuals ;  and 
the  same  rule  governs  in  an  action  brought  by  the  government. — United 
States  V.  Roberson^  6  Peters'  S.  C.  Rep.,  319. 

An  action  was  instituted  by  the  United  States  to  recover  from  the  as- 
signees of  Smith  &  Buchanan,  insolvent  merchants,  the  duties  on  mer- 
chandize imported  by  them,  and  for  which  bonds  had  been  given,  but  which 
remained  unpaid. 

The  United  States  had  retained,  from  money  awarded  under  the  treaty 
with  France  to  Lemuel  Taylor,  who  was  the  surety  in  the  bonds,  a  sum- 
cient  sum  to  pay  the  bonds,  but  had  not  appropriated  the  same  towards 
iheir  satisfaction.  The  assignees  claimed  to  set-off*  against  the  demand 
of  the  United  States  the  amount  due  by  Lemuel  Taylor  to  the  estate  they 
represented,  he  having  been  discharged  by  the  insolvent  laws  of  Mary- 
land. The  court  said,  "  whatever  might  be  the  merits  of  such  an  equita- 
ble claim,  in  any  suit  brought  by  Lemuel  Taylor,  the  insolvent,  or  by  his 
assignees,  against  S.  Smith  &  Buchanan,  or  against  their  assignees,  it 
could  have  no  proper  place  in  a  suit  brought  by  the  United  States  to  re- 
cover demands  justly  due  to  them  for  duties.  It  was  to  them  res  inter 
alios  acta,  and  the  United  States  were  not  called  upon  to  engage  in,  or  to 
nnravel  any  of  the  accounts  and  sets-off*  existing  between  these  parties  in 
a  suit  of  law  like  the  present. — Meredith  et  al.  v.  The  U*  States,  13  Peiers^ 
S.  C.  Rep.,  486. 

The  United  States  possess  the  general  right  to  apply  all  sums  due  to 
AQ  olScer  in  the  service  of  the  United  States  for  pay  and  emoluments,  to 
the  extinguishment  of  any  balance  due  to  them  by  such  officer,  on  any 
other  account,  whether  as  a  private  individual  or  an  officer  of  the  United 
States.  It  is  but  the  exercise  of  the  common  right  which  belongs  to  every 
creditor  to  apply  the  unappropriated  moneys  of  his  debtor  in  his  hands,  to 
the  extinguishment  of  the  debts  due  by  him. 

It  is  wholly  immaterial  whether  their  claim  to  set-off* against  the  Uni- 
ted States  be  a  legal  or  an  equitable  claim ;  in  either  view  it  constitutes  a 
good  ground  of  set-off*  or  deduction.  It  is  not  sufficient  that  these  items 
ought  to  be  rejected,  that  there  is  no  positive  law  which  expressly  provides 
for,  or  fixes  such  allowances. 

A  claim  of  set-off*  was  presented  for  thirty-seven  thousand  two  hun- 
dred and  "sixty-two  dollars  and  forty-six  cents,  for  extra  services  in  con- 
ducting the  affairs  connected  with  the  civil  works  of  internal  improvement. 
Held,  that  upon  its  face,  this  item  has  no  just  foundation  in  law  i  and  the 
evidence  offered  in  support  of  it,  if  admitted,  would  not  have  sustained  it. 
Upon  a  review  of  the  laws  and  regulations  of  the  government,  applicable 
to  the  subject,  it  is  apparent  that  the  services  therein  alleged  to  be  per- 
formed were  the  ordinary  special  duties  appertaining  to  the  office  of  chief 
engineer,  and  which  the  chief  engineer  was  bound  to  perform  i  and  with- 
out aay  compensation  beyond  his  salary  and  emoluments  as  a  brigadier 
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'  general  of  the  Army  of  the  United  States  on  account  of  such  semcet.— ' 
GraMi  v.  The  United  States^  15  Peters'  S.  C.  Rep,,  336. 

9.  What  were  the  general  rules  of  the  civil  law  on  the  subject  of  set- 
off] 

Set-off  is  known  in  the  civil  law  by  the  title  of  compensation  which 
may  be  defined  to  be  the  reciprocal  acquittal  of  debts  between  two  per- 
sons who  are  indebted,  the  one  to  the  other ;  or,  ad  it  is  perhaps  better 
stated  by  Pothier,  compensation  is  the  extinction  of  debts,  of  which  two 
persons  are  reciprocally  debtors  to  one  another,  by  the  credit  of  which 
they  are  reciprocally  creditors  to  one  another.  The  civil  law  itself  ex- 
pressed it  in  a  still  more  concise  form. — Compensatio  est  debiti  d  crediti 
inter  se  contribution — 1  Domat^  Civ.  Law^  b.  4,  tit.  2,  «ec.  18,  art.  1.  Pa- 
tMer  on  Obliga.,  by  Evans^  J^o.  587,  {JSTo,  662,  French  editioTis).  Dig.,  lib 
16,  tit.  2,  /.  1.     Pothier  Pand.,  lib.  16,  tit.  2,  Ko.  1. 

.  In  the  civil  law  the  right  of  compensation  was  more  extensive  than 
that  of  set-off  under  the  English  systetn  of  jurisprudence  ;  for  not  otily 
might  debts  of  a  pecuniary  nature  be  set-off  against  each  other,  but  debts 

\  or  claims  for  specific  articles  of  the  same  nature  (as  for  com,  wine  or  cot- 
ton) might  also  be  set-off  against  each  other.  All  that  was  necessary,  was, 
that  the  debt  or  claim  to  be  compensated  should  be  certain  and  determinate, 
and  actually  due,  and  in  the  same  right  and  of  the  same  kind,  as  that  on 
the  other  side.  The  general  rule  was  ;  Jlliquidpro  alio,  invito  creditori,  stdvi 
non  potest.    Ejtts  quod  non  ei  debetur^  qui  conveniiur,  sed  alii,  compensatio 

,  fieri  non  potest.  Quod  in  diem  debetur,  non  compensabitur  antequam  dies 
venit,  quan^uam  dari  oporteat.  Compensatio  debiti  ex  pari  specie,  et  causd 
dispari  admiititur  ;  velut,  si  pecuniam  tibi  debeam,  et  tu  mihipecuniam  de» 
beas,  atu  frumentum,  aut  cetera  hujusmodi,  licet  ex  diverso  contractu  com* 
pensare  vd  deducere  debes.    The  only  exception  to  the  rule  was  in  cases 

,  of  deposits,  for  it  was  said ;  In  causA  depositi  compensationi  locus  non  est  / 
sed  res  ipsa  reddendo  est. — 1  Domat,  CivU  Law,  b.  4,  tit.  2,  sec.  2,  art.  1  to^ 
9.  Pothier  on  Obi.,  J^o.  588,  590,  {No.  623,  626,  o/  the  French  editions}. 
Pothier  Pand.,  lib.  16,  tit.  2,  JVb.  11  ^o  24.     Code^  lib.  4f,tit.  31,  sec.  141. 

The  depository  cannot,  indeed,  oppose  to  the  restitution  of  the  de- 
posit, a  compensation  of  the  credits  which  he  has  against  the  person  who 
intrusted  him  with  it,  when  these  credits  arise  upon  other  accounts :  but 

.   when  the  credit  arises  from  the  deposit  itself,  as  for  the  expenses  which 

.^  he  has  been  obliged  to  incur  for  the  preservation  of  it,  there  is  a  right  of 
compensation,  not  only  in  the  case  of  an  irregular  deposit,  £ut  also  with 
respect  to  the  deposit  of  a  specific  thing,  which  maybe  retained, ;«<ut 

Suodamjure  pignoris,  until  the  credit  is  discharged.     This  is  the  commoD 
ecision  of  the  doctors,  cited  by  Sebast  de  Med.  TV.  de  Compens.,  P.  L^ 
sec.  19.     Pothier  des  Oblig.,  no.  589. 

It  is  upon  this  principle  that  the  receivers  of  consignations  retain, 
out  of  the  sums  consigned,  the  fees  belonging  to  their  omces. 

The  debt  of  a  sum  of  money  given  or  bequeathed  to  me  for  my  SQs- 
tenance,  and  with  a  provision  that  it  shall  not  be  seized  by  my  creaitor% 
is  a  debt  against  which  no  compensation  can  be  opposed. 


■BT-o^.  575 

A  feodal  tenant  cnnnot  oppose  the  eoropedcMrtion  of  a  'nuin  due  to  bim 
from  the  lord,  against  his  obligation  to  go  or  send  to  pay  him  the  rent- 
serrice  due  at  the  accustomed  day  and  place. 

For  a  debt  to  be  opposed  in  compensation,  it  is  necessary  that  the 
thing  due  be  of  the  same  kind  as  that  which  is  the  object  of  the  debt 
against  which  the  compensation  is  opposed  |  Compensaiio  debiii  ex  pari  spe* 
cie^  licet  ex  causd  dispart  udmiltitur, — PaulttSy  sent.  1 1,  h,  3.  For  instance, 
I  may  oppose  in  compensation  of  a  sum  of  money,  which  I  owe  you,  the 
debt  of  a  like  sum  which  you  owe  me  ;  these  debts  are  eo? pan'  specie  ;  but 
I  cannot  oppose  in  compensation  of  a  sum  of  money  which  I  owe  you,  the 
debt  of  a  certain  quantity  of  corn  which  you  owe  me. — Poihier  des  Oblig.^ 
n.  589,  590. 

The  debt  opposed  by  way  of  compensation  must  be  liquidated. — L. 
Jin. J  sec,  1.     Code  de  Compens. 

A  debt  is  liquidated  when  it  is  evident  that  it  is  due,  and  to  what 
amount,  cum  certum  esty  an  et  qtumium  debeatur, 

A  disputed  debt^  then,  is  not  liquidated,  and  cannot  be  opposed  in 
compensation,  unless  the  person  who  opposes  it,  has  proof  at  hand,  and  is 
in  a  situation  to  justify  his  claim  promptly  and  summarily. — Pothier  des 
Oblig,,  no.  592. 

The  debt  must  be  determinate ;  therefore,  if  a  person  charge  his 
heir  to  give  me  a  hundred  pounds,  or  his  two  coach  horses,  and  I  am 
indebted  to  the  heir  in  the  like  sum  of  a  hundred  pounds,  I  cannot  oppose 
the  legacy  to  his  demand,  whilst  he  has  an  election  to  give  me  the  horses^ 
•  because  the  money  is  not  due  determinately.  But  if  the  choice  had  been 
given  to  me,  I  might  insist  upon  the  compensation,  which,  however,  would 
only  attach  on  my  choice  being  declared.  *'  iS^t  debeoi  decern  millia  atU 
hominemy  utrum  volet  adversarius  ;  ita  compensaiio  admittatur^  ei  adversa' 
Hue  palam  dixissety  turum  voluissetJ^ — Law  22,  no.  5d3« 

The  debt  must  be  due  to  the  very  person  who  opposes  it  as  a 
compensation,  *'  yus  quod  non  ei  debit 'ir  qui  convenitur  eed  alii  compeneatio 
fieri  non  potest  J** — Law  9,  Cod,  diet. 

Therefore,  I  cannot  set-off  against  a  debt  dae  from  myself,  one  which 
is  due  to  a  person  of  whom  I  am  tutor  or  curator,  or  to  my  wife,  having  a 
separate  estate. — Poihier  on  Obligatione^  n\  593,  594* 

The  rule,  that  compensation  should  be  allowed  of  such  debts  onTy,  as 
were  due  to  the  party  himself,  and  in  the  same  right,  hadfan  exception  in 
the  case  of  sureties.  A  person  who  was  a  surety  for  a  debt,  might  not 
only  oppose,  as  a  compensation,  what  was  due  from  the  creditor  to  him- 
self, but  also  what  was  due  to  the  principal  debtor.  Si  quid  a  jidejuesore 
peiatur^  iBquissimum  est  eligerefidejussorem^  quod  ipsiy  an  quod  rei  debetur^ 
compensare  malit ;  sed  et,  si  utrumque  velii  eompensare^'audiendus  est. 

There  was  another  exception  in  the  civil  law,  which  has  not  receiv- 
ed the  same  favor  in  ours.  It  was  generally  true,  that  a  debt  due  from  the 
creditor  to  a  third  person,  could  not  be  insisted  on  by  the  debtor,  as  a 
compensation,  even  with  the  assent  of  such  third  person.  Creditor  com- 
pensare-non  cogHur,  quod  aliiy  qud.m  debitori  suo^  dd>et  j  quamvis  creditor 
ejus  pro  eo,  qui  convenOur^  debiiun  ob  proprium  velii  emnpensare. 

Yet  where  the  debtor  had  procured  a  cession  or  assignment  of  the 
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debt  of  sack  third  person,  he  might,  after  notice  to  the  creditor,  insist  upon 
it  by  way  of  compensation.  In  rem  auam  procuralor  datus  post  litis  eon* 
testationem,  si  vice  mutud  conveniatur^  aquiiate  compensaiionis  uietur. — 
Dig.,  lib.  16,  tit.  2,  /.  5.  Pothier,  Pond.,  lib.  16,  tit.  2,  n.  16.  PotAier 
on  Oblig.,  n.  595,  (631.)  Dig.,  lib.  16,  tit.  2,  1,  18.  Pothierj  Pand^  lib 
16,  tit.  2,  n.  15.  Pathisr  on  Oblig.y  n.  594,  [n.  629,  of  the  French  editionsJJ 
2  Story^s  Com,  on  Eq.^  668.  Jfoodt.  Com.,  p.  36  L  Hugues  Donely  sec, 
30,  p.  391.  Cujas  Observ.,  8,  2,  15,  12, 18,  18, 10.  Vinnius  in  Instit^  lib. 
4,  tit.  6,  sec.  39.  GrotiuSy  lib.  2,  cA.  7,  sec.  2.  li.,  lib.  3,  cA.  19,  sec.  15^ 
e^  «e^.  Puffendarf,  lib.  5,  cA.  1 1,  sec.  5, 6,  am/  Barbarac^s  notes  tit  Me  ^asM 
j>/ac€. 

Moral  philosophers  have  established  a  sort  of  compensation  in  regard 
to  benefits  and  injuries,  by  which  one  is  discharged  from  the  oblig^tioa 
of  gratitude  towards  a  benefactor,  from  whom  one  has  since  received  aa 
injury ;  by  the  same  rule,  reciprocal  injuries  also  compensate  each  other^ 
except  where  the  interests  or  rights  of  the  public  interpose  to  prevent  it 
— Seneca  de  Bene.,  lib.  6,  ch.  4,  et  seq.     Id.,  EpistQ.,  41. 

This  is  the  foundation  of  the  English  doctrine  of  recrimination. 

Si  duo  dolo  malo  fecerint^  invicem  de  dolo  non  agent. — Digest,  lib.  4, 
tit.  3.  De  dolo  malo,  Leg.  36.  Viro  atque  uxore  mores  invicem  accusontu 
bus,  causam  repudii  dedisse  utrumque,  pronunciatum  est.  Id  ita  accipt 
dtbet,  ut  ed  l^e,  quam  ambo  consumpserint,  neuter  vindicaretur  /  paria  enim 
delicta  mutud  pensaHone  dissolvuniur. — Digest^  lib.  14,  tit.  3.  Soluto  matri* 
monioy  dos  quemadmodum  petatur. — Leg.  39. 

//  paroit  par  lapremiire  loi,  que  si  dans  un  troc,  par  exemple,j*ai  donni 
un  cheval louche,  et  que  VatUre  men  ait donne un  boiteux,  nous voild quittes. 
De  mime  si  un  homme  en  a  vole  un  autre,  et  que  celui-ci  Fait  voU  d  son  tour^ 
ils  nepeuvent  se  rien  demander  Pun  H  P autre  ;  bien  entendu  que  les  choses 
voices  soient  d^egale  valeur.  Quotiens  ex  maleficio  oritur  actio,  ut  puta,  ex 
caus&  furtivd,  ceterorumque  maleficiorum,  si  de  ed  pecuniarie  agitur,  com' 
pensatio  locum  habet. — Digest,  lib.  16.     De  compensat..  Leg.  10,  etc.  2. 

V autre  loi  porte,  que  si  un  mari  voulant  repudier  safemme  a  cause 
de  sa  mauvaise  eonduite,  est  aecusi  pai  elle,  el  convaincu  des  mimes  fautes^ 
ou  d^aussi  contr aires  d  lafoi  conjugate  que  celles  qu'il  lui  reproche,  ni  Pun 
ni  P autre  ne  peut  pretendre'aux  avantages  de  la  dissolution  du  mariage. 
Cela  est  tris-juste  ;  quoique  s^il  s^agit  d^un  adultire  commis  de  part  et  (Tatf- 
tre,  le* crime  de  la  fimmt  foumissse  un  plus  legitime  sujet  de  siperation. 
Mais  it  rien  est  pas  de  mime  de  la  peine  portee  par  les  loix,  que  de  Pinterit 
picuniaire  des  parties.  Lorsque  deux  personnes  ont  commis  un  crime  egal 
Pun  envers  Tautre,  le  magistral  ne  laisse  pas  pour  cela  d^ avoir  droit  de  les 
punir  tous  deux. — DigeH,  lib.  48,  tit.  5.  Jld  Legem  Juliam  de  adulterOs 
coercendis,  Leg.  2,  sec.  4  and  14,  sec.  5.  Lite.  39,  tit.  4.  De  PublicaxuSf 
Leg.  9,  sec,  5.    Barbarac^s  note  to  Puffendorf,  lib.  5,  ch.  1 1. 

The  civil  law  doctrine  of  compensation  or  set-off,  has  been  adopted 
in  Louisiana,  from  the  French  and  Spanish  laws.  And  the  civil  code 
provides  that  compensation  shall  take  place,  of  course,  by  the  mere  ope- 
ration of  law,  even  unknown  to  the  debtors ;  the  two  debts  are  reciprocally 
extinguished  as  soon  as  they  exist  simultaneously,  to  the  amount  of  their 
respective  sums.— Ctvi/  Code  of  Lou,^  art.  2204.    Hanchard  v.  Cole  et  al. 
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8  Lou,  Rep,^  158.     Commercial  Bank  v.  Mayor,  11  Louisiana  Rep,^  216 
Downing  ▼.  Delassez^  13  Lou.  Rep.,  257.     TtnUier,  6,  p.  760.     /rf.,  7,  «. 
419,  452,  472. 

Compensation  takes  place  only  between  two  debts  having  equally  for 
their  object  a  sam  of  money,  or  a  certain  quantity  of  consumable  thinn 
of  one  and  the  same  kind,  and  which  are  equally  liquidated  and  demand- 
able. — Civil  Code  of  Lou.,  2205.  Hoffman  v.  Railroad  Co^  9  Lou.  Rep.y 
22.     Fagot  V.  Porche,  7  Lou.  Rep,,  564. 

Compensation  takes  place,  whaterer  be  the  cause  of  either  of  the 
debts,  except  in  case  :  1.  Of  a  demand  of  restitution  of  a  thing  of  which 
the  owner  has  been  unjustly  deprired  ;  2.  Of  a  demand  of  restitution  of 
a  deposit,  and  of  a  loan  for  use  ;  3.  Of  a  debt  which  has  for  its  cause,  ali- 
ments declared  not  liable  to  seizure. — Civil  Code  of  Louisiana^  art*  2207. 
Toul.,  7,  p,  420,  460,  462. 

The  surety  may  oppose  the  compensation  of  what  the  creditor  owes 
to  the  principal  debtor.  But  the  principal  debtor  cannot  oppose  the  com- 
pensation of  what  the  creditor  owes  to  the  surety.  Neither  can  the 
debtor  in  iolido^  oppose  the  compensation  of  what  the  creditor  owes  to 
his  co-debtor. 

A  claim  due  by  an  insolvent,  to  a  partnership,  cannot  be  compen- 
sated by  a  claim  of  one  of  the  partners  against  the  insolvent. — Crain  v. 
Bailio  et  al.,  2  Lou.  Rep.^  84. 

A  partner  sued  individuallv,  cannot  offer  in  compensation  a  sum  paid 
by  his  firm  in  plaintiff's  behalf. — Terran  v.  DtLustra,  2  Lou.  Rep,^  326. 
Gomez  v.  Ramos,  2  Lou,  Rep.,  426. 

A  partnership  debt  cannot  be  opposed  in  compensation  of  the  indi- 
vidual claim  of  one  of  the  partners. — Morton  v.  Graham,  11  Louisiana 
Rep.y  453. 

Payment  or  compensation  by  operation  of  law,  may  be  pleaded  and 
allowed  at  the  trial,  or  any  time  before  judgment,  and  perhaps  even  after 
an  injunction,  when  the  debt  has  been  extinguished  by  legal  compensa- 
tion previous  to  judgment. — Commercial  Bank  \.  Mayor,  11  Louisiana 
Rep.,  216. 


SHERIFF. 

1.  What  are  the  duties  of  a  sheriff! 

The  law  declares  it  to  be  the  duty  of  the  sheriff,  to  execute  every 
process  which  comes  to  his  hands  with  the  utmost  expedition,  or  as  soon 
after  it  comes  into  his  hands  as  the  nature  of  the  case  will  admit. — Bac. 
Ahr.  Shf,  JV.  Dolt.  Shf,  109.  Lindsay's  Ears.  v.  Armjield,  3  Hawkes'  Jf. 
C.  Rep.,  548,  553.    Solomon  v.  Richardson,  1  HilPs  S.  C.  Rep.,  396. 

He  is  an  executive  officer,  whose  sole  duty  is  to  execute,  and  not 
to  decide  on  the  truth  or  sufficiency  of  the  processes  committed  to  him 
for  service  \  he  has  no  portion  of  judicial  authority,  nor  the  means  of  in- 
quiring into  causes  of  action  contained  in  the  writs  and  declarations  |>ut 
into  his  hands  for  service.    Obedience  to  all  precepts  committed  to  him 
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to  be  served,  is  the  first,  second,  and  third  [mrt  of  hU  daty  ;  and  henee, 
if  they  issue  from  competent  authority  and  with  legal  regularity,  and  so 
appear  on  their  face,  he  is  justified  for  every  action  of  his  within  the  scope 
of  their  command. — Watson  v.  Watson  and  another^  9  Conn.  Rep^j  HI.  S, 
P.  Anderson  v.  Cunningham^  1  Mb»  i2ep.,  49.  Parmlee  v.  Hitchcock^  12 
Wind.,  96. 

A  sheriff  is  bound  to  use  all  reasonable  endeavors  to  execute  pro- 
cess. He  should  go  to  the  house  of  the  defendant  to  ascertain  whether 
he  is  at  home,  and  if  not,  to  learn  where  he  is ;  particularly,  where  he 
lives  in  his  immediate  neighborhood  \  and  if,  instead  of  pursuing  that 
course,  he  chooses  to  rely  upon  the  vague  information  obtained  from 
casual  inquiries  in  the  street,  that  the  defendant  is  not  at  home,  he  does 
it  at  his  peril. — Hinman  v.  Borden,  10  Wend.  JV.  Y.  Rep.,  367.  Hull  v. 
Sovthworth,  5  Wend.,  265. 

It  is,  in  general,  the  duty  of  the  sheriff  to  return  all  ezecations  which 
are  committed  to  him  to  execute.  The  form  of  an  execution  prescribed 
by  statute,  contains  a  command  to  the  sherifi^  that  be  make  returns  of  the 
writ,  with  his  doings,  on  the  return  day. — 3  Mass.  Rep.,  251*  4  JVeio 
Hamp.  Rep.,  296»  Moody  v.  Mahurm,  4  JWto  Hamp.  Rep^  298.  Runleit 
v.  Bell,  5  JVeto  Hamp.  Rq>.,  538.  Michaels  v.  Shaw,  12  Wendell,  587. 
Peck  V.  JJcker,  20  Wend.,  605.     Hynes  v.  Doubleday,  21  Wend.,  223. 

■ 

2.  What  is  the  rule  as  to  the  sheriff's  right  to  become  purchaser  at  a 
sale  by  himself  1 

• 

That  he  cannot.  The  objection  is  founded  in  moral  policy.  The 
plaintiff,  as  sheriff,  is  at  the  auction,  the  agent  of  both  creditor  and  debtpr ; 
and  an  agent  cannot  bid  at  an  auction  of  property  which  he  is  authorized 
to  sell,  and  thereby  become  the  purchaser  of  it.  And  the  reason  is,  that 
otherwise,  great  frauds  might  be  practised  without  detection. 

The  law  takes  from  this  agent  the  power  of  being  dishonest,  by  re- 
moving the  means  of  temptation. — Muls  v.  Goodsell,  5  Conn.  Rep^  475. 
S.  P.  Ormond  v.  Faircloth,  2  Haywood,  336.  Carter  SfC.  y.  Harris,  4 
Rand.  Rep.,  199.     Hawley  v.  Cramer,  4  Cowen,  717.         — 

3.  What  is  the  rule  as  to  the  liability  of  the  sheriff  for  taking  insuffi- 
cient bail  1 

If  a  sheriff  takes  as  bail  a  man  who  is  notoriously  insolvent,  in 
doubtful  circumstances,  or  without  a  fixed  residence,  or  the  like,  he  is 
answerable.  But  where  a  man  is  a  householder,  in  apparent  good  cir- 
cumstances,— to .  refuse  such  a  man  as  boil  would  be  an  abuse  of  office 
for  which  he  would  be  answerable.  Here  it  does  not  appear  that  the 
sheriff  acted  improperly  in  taking  the  bail  he  did. — TeasdaU  v.  Zen^sJy, 
Bays'  S.  C.  Rep,,  322.  Sparhawk  v.  BarileU,  2  Mass^  R^.,  188.  Rof- 
nor  V.  Bdl,  15  Mass.  Rep.,  377.  Sims  v.  Tarrani,  2  JV".  4"  McCortPs 
Rep.,  123. 

"  •  •  ♦, 

4.  How  far  is  the  sheriff  liable  for  negligence  in  the  execution  of  pro* 

cess  1 
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It  is  the  duty  of  the  sheriff  to  execute  all  writs  and  processes  deliv- 
idred  to  him,  within  a  reasonable  time  ;  and  if  he  fails  to  do  so,  and  dam- 
ages result  to  the  plaintifij  he  is  responsible  for  it. — Solomon  v.  Richard- 
son,  1  HilVs  S.  C.  Rep.,  396. 

It  is  perfectly  well  settled,  that  any  person  who  has  sustained  any 
special  damage  by  reason  of  the  neglect  of  the  sheriff  to  return  his  exe* 
cution,  may  sustain  an  action  to  recover  the  damages  thus  sustained. — 
McGregor  v,  BrovmB^  &  Pick,  Rep,,  170. 

Sheriffs  are  directly  responsible,  so  far  as  their  negligence  or  want 
of  skill,  in  the  execution  of  their  official  duties,  causes  a  direct  injury,  but 
not  for  losses  remotely  consequential,  and  such  as  grow  out  of  a  failure  to 
gain.~^Lain6errik  t.  Mayor,  6  Lou.  Rep.,  131. 

The  rule  is,  that  whfere  a  sherifi^  without  any  good  reason,  negleot» 
to  do  what  it  is  his  duty  to  do,  the  law  will  presume  it  to  be  a  daniage  to 
him  who  had  a  right  to  have  the  duty  performed,  and  an  action  may  be 
maintained  without  showing  any  special  damage.  -^Rurdttt  v.  Bdl,  5  J^ew 
Hamp.  Rep.,  438.  S.  P.  White  v.  Wilcox,  1  Conn.  Rep.,  347.  Hayes  v, 
Lusby^  5  Har.  tf  Johns.  Md.  Rep.,  485. 

The  sheriff  and  his  deputies  have  great  and  confidential  powers  en- 
trusted to  them ;  their  returns  on  writs  and  precepts  are  received  as  true, 
and  are  not  to  be  controverted,  except  in  an  action  for  a  false  return,  and 
theii  th^  falsity  must  be  proved.  The  return  is  presumed  to  be  true,  unless 
the  contrary  be  made  to  appear.  This  well-established  principle  of  law 
is  necessary  and  essential  for  the  security  of  these  ofiicera. — Clarke  v. 
Lyman,  10  Pick.  Mass.  Rep.,  47.     S.  P.  Boynton  v.  Willard,  10  Ih.,  169. 

It  seems  never  to  have  been  decided,  that  an  action  can  be  maintain- 
ed against  a  sheriff  for  an  insufficient  return.  At  least,  no  form  of  a  de- 
claration in  such  a  case  has  occurred  to  us  in  the  books  of  entries  \  nor 
have  ive  found  ^ny  adjudged  cases  which  give  any  countenance  to  such 
an  action.  Bat  on  the  contrary,  Gomyn,  m  his  Digest,  {Return,  F.  3), 
says  the  sheriff  shall  be  amerced,  but  an  action  on  the  case  does  not  lie 
for  an  insufficient  return. — Cro.  Eliz.,  512.  Palmer  v.  Potter,  1  Tidd*9 
Prac,  257.     Goodwin  v.  Smith,  4  J^ew  Hamp.  Rep.,  29,  35. 

5.  How  far  is  the  sheriff  liable  for  the  acts  of  his  officers  t 

The  law  looks  upon  the  sheriff  and  his  officers  as  one  person ;  he  is 
to^-look  to  his  officers^  that  they  do  their  duty,  for  if  they  transgress,  he 
is  answerable  to  the  party  injured  by  such  transgression ;  and  his  officers 
are  answerable  over  to  him. — Moore^s  Adm.  v.  Dawny  and  another,  3  Hen, 
♦  Munf.  Va.  Rep.,  127,  132.  S.  P.  Jeniry  v.  Hunt,  2  McCord*s  Rq)., 
410.  Johnson  v.  Edson,  2  Jlik.  Rep.,  299.  Prewit  v.  Jfeil,  1  Mb.  Rep., 
38^.  Marshall  V.  Hosmer,  4  Mass.  Rep,,  67.  Hazard  v.  Israel,  1  Binn, 
Rep.,  140.  Fergusson  v.  Lee,  9  Wend.,  261.  Wheeler  v.  Hambright,  9 
8ef^.  ^  Rawle  Rep,,  390.  Ingersd  y.  Sawyer,  3  Pick.  Mass,  Rep.,  280, 
Tuttle  v;  Codz,  lb  Wend.,  274.  Morgan  v.  Chester,  4  Conn.  Rep.,  387. 
5.  P.  Christian  v.  Hoover,  6  Yerg.  Rep.,  505. 

This  court  is  of  opinion,  that  as  the  misconduct  charged  in  the  infor- 
mation was  the  act  of  the  deputy  sheriff,  and  not  of  the  high  sheriff,  the 
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latter  is  not  liabie  to  be  indicted  therefor. — The  Commamweabh  ▼.  DcrvM,  4 
Leigh   Va,  Rep^  664. 

A  deputy  can  make  no  contract  that  will  render  the  sheriff  liable  for 
the  breach  of  it.  He  is  holden  for  the  official  neglects  only,  of  his  dep- 
uty.— Weiherby  v.  Foster^  5  Vt.  Rep,^  136. 

6.  What  is  the  rule  as  to  the  measure  of  damages  to  which  the  sheriff 
is  liable,  for  the  acts  of  his  officers  % 

In  an  action  against  an  officer  for  neglect  of  duty,  on  mesoe  proceso, 
4he  rule  of  damages  is  the  injury  actually  sustained,  and  not  the  amount 
^f  the  debt.— C/orite  y.  Smith,  9  Conn.  Rep.,  380. 

The  liability  of  the  sheriff  for  his  deputy,  is  that  which  the  law  im* 
poses,  and  is  for  the  neglect  of  his  duties,  which  the  law  requires,  not  for 
•the  breach  of  promises,  which  the  deputy  makes.-^ro8i/ijuoii  v.  Wheeler^ 
1  Jlrk.  Rep.,  194. 

7.  What  is  the  rule  for  assessing  damages  in  eases  of  escape  1 

The  rule  of  damages  is  the  amount  of  the  execution  and  costs,  and 
interest  from  the  time  of  the  escape. — Bowen  et  al.  v.  Huntington,  3  Conn. 
Rep.,  p.  423. 

In  an  action  on  the  case  against  a  sheriff  for  a  negligent,  and  not  a 
voluntary,  escape,  the  measure  of  damages  is  the  actual  loss  or  injury 
sustained  by  the  plaintiff  5  prirnd  facie  the  plaintiff  is  entitled  to  recover 
the  amount  of  his  judgment  against  the  prisoner,  but  the  defendant  is  at 
liberty  to  give  evidence  of  the  poverty  of  the  prisoner,  or  other  circum- 
stances tending  to  show  the  actual  damage  of  the  plaintiff,  to  which  the 
jury  are  authorized  to  limit  the  verdict. — Patterson  v.  Westervelt,  17  fFen- 
dell,  543. 

On  the  sheriff  becoming  fixed  for  not  bringing  in  the  body,  the  gen- 
eral rule  is,  that  he  must  pay  the  whole  debt.  But  if  the  defendant  has 
l>een  insolvent  from  the  beginning,  so  that  the  plaintiff  could  have  lost 
nothing,  the  court  will  order  a  perpetual  stay  of  proceedings  against  the 
sheriff,  as  to  the  debt,  allowing  the  plaintiff  to  proceed  and  collect  all 
costs,  &c. — People  v.  Adsate,  2  Cowen,  504.  Brooks  v.  Hoyt,  6  Pick, 
Mass.  Rep.,  468.     S.  P.  Clarke  v.  Smith,  9  Conn.  Rep.,  380. 

Where  a  prisoner  escapes  out  of  execution,  the  jailor  is  put  in  tlie 
same  situation  in  which  the  original  debtor  stood,  and  is  liable  to  pay 
what  the  original  debtor  would  have  been  obliged  to  pay. — ^kin  v.  Moore^ 
1  HiWs  CL  Rep.,  432. 

If  the  owner  of  a  negro  slave  has  the  right  to  have  such  negro  slave 
committed  to  jail,  the  sheriff,  as  such,  is  bound  to  receive  and  safely  keep 
him,  and  is  equally  liable  for  an  escape,  as  in  the  case  of  a  man  whom  lie 
has  arrested  in  a  civil  action,  or  one  who  may  be  committed  for  want  of 
bail  I  and  it  is  not  denied,  that  in  such  a  case  the  sheriff  would  be  liable 
for  an  escape,  notwithstanding  the  public  jail  should  happen  to  be  out  of 
jrepair.  That  is  his  own  look-out.  He  takes  upon  himself  the  office  with 
Its  responsibilities,  and  is  bound  for  the  safe  keeping  of  those  whom  the 
Jaw  entrusts  to  his  custody.    Public  policy  requires  it ;  and  in  an  action 
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against  him  for  an  escape,  it  is  not  a  sufficient  answer  to  say  that  the  jail 
was  out  of  order.  We  think  the  court  below  erred  in  permitting  the  evi- 
dence objected  to.^-Slemaker  v.  Maryatj  5  CHll  4"  Joh?is,  Md.  Rep,,  406. 
S.  P.  Wheeler  et  al.  v.  Hamhright,  9  Serg.  Sr  Rawle  Penn.  Rep.,  396. 
Green  v.  Heam,  2  Penn.  Rep.,  167. 

8.  What  is  the  rule  as  to  the  authority  of  the  sheriff's  deputy  ] 

The  general  rule  is,  that  whatever  the  sheriff  may  do  personally,  he 
may  do  by  deputy.  But  from  this  there  are  exceptions.  If  the  act  be  of 
a  judicial  nature,  he  cannot  delegate  it  to  another.  The  case  of  a  writ  of 
admeasurement  of  dower,  is  an  instance  of  this.  So  if  the  high  sheriff  be 
required  to  act  in  person,  he  must  do  it. — Wroe  v.  UarriSy  2  Wash.  Va. 
Rep.y  129.  The  Pres.  and  Trustees  of  Brooklyn  v.  Patchen,  8  Wend,  JV*.v 
y.  Rep.y  47.  Mien  v.  Smith,  7  Hoist.  JV.  J.  Rep.,  159,  162.  Montgomery 
V.  Scanlandy  2  Yerger*s  Tenn.  Rep.y  337. 

It  has  long  since  been  settled,  that  the  deputy  who  had  commenced 
the  execution  of  the  propess,  by  a  levy  on  the  property,  during  the  term 
of  office  of  his  principal,  may  proceed  and  complete  the  execution  thereof 
afterwards.— Tw//e  v.  Jackson,  6  Wend.  JV.  Y.  Rep.,  213,  224. 

The  mere  fact  of  a  deputy  sheriff  being  directed  by  his  principal  to 
levy  upon  specific  property,  on  an  execution  which  has  been  placed  in  hi» 
hands,  does  not  constitute  him  the  servant  or  special  agent  of  the  sheriff^ 
for  that  particular  service ;  he  will  be  deemed  to  act  in  nis  official  charac- 
ter, and  not  as  a  mere  servant  or  agent^  and  if  the  sheriff  is  subjected  ta 
damages  in  consequence  of  his  acts  in  respect  to  such  execution,  he  and 
his  sureties  are  liable  to  indemnify  the  sheriff«  notwithstanding  such  in- 
structions.— Ttuile  v.  Cook,  15  Wend.,  274. 

The  general  rule  is  that  an  action  will  not  lie  against  an  under-sheriff 
for  breach  of  duty  in  his  office,  although  he  may,  as  well  as  any  other 
agent,  make  himself  personally .  responsible  for  a  special  undertaking* 
— Cameron  v.  Reynold^  Cowp.y  403.  Tutile  v.  Love,  7  Johns.  Rep.,  472. 
Paddock  V.  Cameron,  8  Cowen^s  Jf.  Y.  Rep^  212. 

9.  What  is  the  rule  as  to  the  sheriff's  authority  to  break  open  doors  t 

If  a  sheriff  can  get  peaceably  into  the  outer  door  of  a  house,  he  may 
break  open  inner  doors  or  other  places,  to  reduce  the  property  into  his 
possession. — The  State  v.  Thnckam  Sr  Mason,  1  Bay*s  S.  Cr  Rep.,  p.  358. 

There  is  some  contradiction  in  the  ancient  authorities  as  to  the  point, 
whether  a  sheriff  caa  break  the  doors  of  a  dwelling-house,  to  serve  a 
process  for  a  breach  of  the  peace.  But  the  principle  seems  never  to  have 
been  doubted,  that  where  a  public  offence  nas  been  actually  committed, 
any  proceeding  in  the  name  of  the  public  for  its  punishment,  shall  not  be 
delayed  by  the  privilege,  that  every  man's  house  is  his  castle.  Some  of 
the  cases  supposed  to  be  exceptions,  are  those  where  no  crime  had  been 
perpetrated ;  and  the  doctrine  is  occasionally  laid  down  as  to  ieloniea 
alone,  without  particularizing  breaches  of  the  peace.  But  it  is  well  ex- 
plained by  Easty  C.  L.^  324,  c.  5,  sec.  88,  that  this  privilege  extends  na 
furthef  than  as  against  arrests  upon  process  in  civil  suits.    For  when  • 
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felony  has  been  committed,  or  dangerous  wounds  given,  or  even  where  m 
mitiister  of  justice  comes  armed  with  process,  founded  oa  a  breach  of  the 

Eea^e,  the  party's  own  house  is  no  sanctuary  for  him ;  but  the  doors  may 
e  forced  aifter  the  notification,  demand  and  refusal,  after  mentioned.  In 
respect  to  the  other  point :  as  civil  process  can  be  executed  in  the  night 
as  well  as  in  the  day,  no  ground  exists  for  a  more  rigorous  rule  of  con- 
etruction  in  relation  to  criminal  process.  And  in  1  Easty  C.  X.,  324,  c.  5, 
Mc.  88,  it  is  well  observed*  that  such  process  may  be  executed  at  night  as 
well  as  by  day ;  and  therefore,  killing  the  bailifT  or  other  officer,  on  pre- 
tence of  his  coming  at  an  unseasonable  hour,  would  be  murder. — The 
State  V.  Smiihy  1  JVeu)  Hamp.  Rep.^  340. 


THE  LAW  OF  SfflPS  AND  MARITIME  COMMERCE- 

1.  What  is  understood  in  law  by  the  word  ship  1 

The  word  ship  is  a  generic  term  comprehending  all  constructions  or 
edifices  proper  for  floating  or  remaining  upon- the  wajter,  sub  vocaindo  na» 
vU  omnia  namgatianum  genera  eomprehenduntur. — Stipmanusy  Ad  jus 
Mariti,j  3,  1,  JVo.  8.  Stracha  de  J^ambusy  1,  JVb.  2.  Cnaloupes  and  the 
smallest  barques  are  comprised  under  the  name.-^JVovt^t  t^pdlatione^ 
etiam  rates  continenivr. — Dig.,  lib.  14,  tit,  1.  De  exer*  actions^  ^^•s  '''^• 
43,  tit.  12,  de  Flum. 

The  word  vessel  is  not  less  generic  than  ship,  and  comprehends  all 
species  of  ships,  galleys,  barques,  and  boats. — Binday^Patyy  Caurs  Droit, 
Com.  Mar.,  tome  1,  t^.  1,  (edit,  BruxelleSy  1838). 

A  ship  is  presumed  to  be  always  the  same,  though  all  the  materials 
of  which  it  was  originally  constructed^  be  successively  changed. — ^JVavtr 
si  idem  sape  refeda  essei,  ut  nulla  tabula  eadem  permaneret,  guts  non  nova 
fuisset,  nihilomintts  eandem  navem  esse  eadstimari.  Dig.,  lib.  o,  iit.  1,  /.  76. 
Dig.,  lib.  30,  tit.  de  legatis,  I.  24.  Dig.,  lib.  7,  Hi.  4.  Kuriskt,  Quest.  5. 
Locennius,  1,  2,  Jfo.  7. 

Upon  this  subject  the  ancient  philosophers  furnish  us  with  much  criti- 
cal argument,  and  abundantly  prove  that  technical  casuistry  and  scafibld- 
ing  of  words  is  not  a  thing  of  modern  origin. 

The  res  gestm  among  the  Greek  Soip6i  was  the  ship  of  Theseus  which 
was  preserved  at  Athens  during  many  centuries,  but  was  repaired  by  sub- 
stituting new  tin^bers  from  time  to  time,  till  no  part  of  the  original  mate- 
rials remained,  though  the  form  of  the  vessel  was  preserved  and  in  good 
condition  ;  the  question  was  whether  this  continue(ito  be  the  same  ship, 
after  every  part  of  her  had  been  •  renewed  many  times — the  weight  of 
opinion  was  for  the  affirmative»-~^P/ttfarcA  in  Vitd  7%es.,  Diog.  Laer.^  lib.  4w 
Aristotelis  Epistm,  58.    Conan  Mach,^  cap.  14. 

It  was  from  these  discussions  that  the  Roman  jurisconsults,  Alfenus, 
(Jlpian,  Sabinus,  PauluB,  dEC«^  derived  the  rules  upon  this  point,  embraced 
in  the  Pandects  above  cited. 

These  same  philosophers  also  held  that  if  the  ship  had  been  takea 
entirely  to  pieces  andre^built  in  the  same  form,  and  witn  the  same  m^te 
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rials  she  would  then  have  become  a  new  vessel,  and  this  opinion  is  also 
adopted  by  the  Roman  lawyers — si  atuem  dissoluta  tH^  licet  iisdem  tahulis^ 
nulla  praterea  adjectct,  restauratio  sit  usumfructum  extinctum;  quamserUen' 
Ham  puio  variorum.  Dig,,  lib.  7,  tit.  4,  L  10.^  Id.,  lib.  46,  tit.  3,  /.  98.  Cu- 
jasy  lib.  15,  cap  33.  Grotius  de  Belli  et  Pac.,  lib.  2,  ch.  9,  sec.  3.  Dumoulin. 
Cout.  de  Paris,  sec.  1,  gh  8,  JVb.  19.    VJlrgentri  de  Laudimiis,  1,  sec.  29. 

OF  SHIP  OWNERS. 

1*  How  may  the  ownership  of  ships  be  acquired  1 

The  title  to  a  ship  is  acquired  either  by  originally  building  her^  or  by 
capture  from  an  enemy  in  time  of  war,  followea  by  a  sentence  of  con- 
detnnation  pronounced  by  a  competent  court  of  the  capturing  power,  con- 
stituted according  to  the  law  of  nations. — 3  Burge  Com,  on  Col.  Sr  For. 
La:tDyVt\.  Jacobson^sSeaLaws,p.Vt.  Abbott  on  Shipping,  I.  Onpeutentrer 
propriitaire  d'un  navire,  ou  parce  qu^on  Pa  fait  constrttire^  ou  parce  qtCon 
Pa  acquis  dej&  construH. — Boulay-Paty,  tome  1,  tit  3. 

2.  What  are  the  necessary  evidences  of  ownership  1 

A  bill  of  sale  is  the  true  and  proper  muniment  of  title  to  a  ship,  and 
one  which  the  maritime  courts  of  all  nations  will  look  for,  and  in  their 
ordinary  practice  require. — The  Sisters,  5  Rob.  Adm.,  155.  1  Masson*8 
Rep.,  199.  2  /i^,  485.  OU  v.  Eagle  Insurance  Company,  4  Masson^s 
Rep.,  390. 

A  bill  of  sale  is  the  universal  instrument  of  transfer  of  ships  in  the 
usage  of  all  maritime  countries. 

In  Holland  the  transfer  or  mortgage  of  a  vessel  of  the  burthen  of  four 
lasts,  or  upwards,  must  have  been  passed  by  judicial  act.  At  Amsterdam 
thi!  act  might  have  been  passed  before  a  notary  and  witness. — Vander 
Linden,  60e.  •      • 

In  England  and  Scotland,  from  a  very  early  period,  the  transfer  of 
ships  must  have  been  in  writing. — Abbott  on  Shipping,  1.  1  BelPs  Com^ 
152.  Burge  Com.  'on  Col.  8r  For.  Law,  470.  Jacobson*8  Sea  Laws,  17. 
C^de  de  Commerce,  art.  193, 194.    Abbott  on  Shipping,  45. 

When,  and  so  often  as  the  property  in  any  snip,  or  any  part  thereof, 
belonging  to  any  of  His  Majesty's  subjects,  the  same  shall  be  transferred 
by  bMl  of  sale,  or  other  instrument  in  writing,  containing  a  recital  of  the 
ccfrtificate  of  registry,  or  the  principal  contents  thereof,  otherwise  such 
transfer  shall  not  be  Wlid  or  efiectual  for  any  purpose  whatever,  either 
in  law  or  equity ;  but  no  bill  of  sale  shall  be  deemed  void,  by  reason  of  any 
error  in  such  recital,  or  by  the  recital  of  any  former,  instead  of  the  exist- 
ing certifieate,  provided  the  identity  of  the  ship  therein  intended  be  ef- 
feetually  provea  thereby.-^  FToorf*  et  al.  v.  Russell,  5  Bam.  4"  Aid.,  942. 
Acf6,  6eo.  4,  ch.  110,  sec.  31.    Statute  3, 4.  William  the  4<A,  ch.  55. 

Our  Registry  Act  requires  ihki,  upon  every  transfer  of  a  registered 
ship,  in  whole  or  in  part  to  any  other  citizen,  there  shall  be  some  instru- 
ment of  writing  in  the  nature  of  a  bill  of  sale,  which  shall  recite  at  length 
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the  certificate  of  registry,  otherwise  the  ship  shall  be  incapable  of  beinf 
registered  anew. — »dct  of  1792,  cA.  45,  tec.  14. 

The  English  cases  speak  of  a  transfer  of  a  ship  at  sea  by  the  assign 
ment  of  the  grand  bill  of  sale,  and  that  expression  is  understood  to  refo 
to  the  instrument  whereby  the  ship  was  originally  transferred  from  the 
builder  to  the  owner,  or  first  purchaser.  But  the  American  cases  speak 
simply  of  a  bill  of  sale,  and  usually  refer  to  the  instrument  or  transfer  from 
the  last  proprietor  while  the  vessel  is  at  sea,  and  which  is  sufficient  to  pasa 
the  property  if  accompanied  with  the  act  ojf  taking  possession  as  soon  as 
conveniently  may  be  after  the  vessel  arrives  in  port. — Portland  Bank  r* 
Stacey^  4  Mass.  Rep.^  663.  Wheeler  v.  Sumner^  4  Mason^  183.  3  Ke»i*9 
Com.,  133. 

Upon  the  sale  of  a  ship  in  port,  delivery  of  possession  is  requisite  to 
make  the  title  perfect.  If  the  buyer  suffers  the  seller  to  remain  in  pos- 
session, and  act  as  owner,  and  the  seller  should  become  a  bankrupt,  the 
property  would  be  liable  to  his  creditors,  and,  in  some  cases,  also  to  judg- 
ment creditors  on  execution. 

The  same  rule  exists  in  the  case  of  the  mortgage  of  a  ship ;  but  where 
a  sale  is  by  a  part  owner,  it  is  similar  to  the  sale  of  a  ship  at  sea,  and  ac* 
tual  delivery  cannot  take  place.  Delivery  of  the  muniments  of  title  will 
be  sufficient,  unless  the  part  owner  be  himself  in  the  actual  possession.  If 
the  ship  be  sold  while /abroad,  or  at  sea,  a  delivery  of  the  grand  bill  of 
sale  and  other  documents,  transfers  the  property,  as  in  the  case  of  the  de* 
livery  of  the  key  of  a  warehouse. — Addis  v.  JBaker^  1  jSnsi.  Rep.j  222- 
Mbott  on  Shippings  10. 

If  the  buyer  takes  possession  of  a  ship  sold  while  at  sea,  within  a  rea- 
sonable time  after  her  arrival  in  port,  his  title  will  prevail  against  that  of 
a  subsequent  purchaser  or  attaching  creditor.  But  the  buyer  takes  her 
subject  to  all  enpumbrances  and  to  all  lawful  contracts  made  by  the 
master  respecting  the  employment  and  hypothecation  of  the  ship 
prior  to  notice  of  the  tTunsteT.^—Ex  parte  Mathews^  2  Fe«.,  272.  Uau 
Y.  Gurney^  Cookers  B.  L.,  231.  Mair  v.  Glennio^  4  MauU  4r  Srfw., 
240.  Jay  v.  Seares^  9  Pick.^  9.  Hay  v.  Fairbumy  2  Bam.  4r 
Md.y  193.  Jltkinson  v.  Moling^  2  Term  Report^  462.  Portland 
Bank  v.  Stubbs^  6  Mass.  Rep.^  422.  Putnam  v.  Dtuch^  8  Mass.  Rep^ 
287.  Badlan  v.  Tucker^  1  Pickering's  Report.  396.  3  Kent's  Commentarv. 
133. 

In  France  ships  may  be  transferred  by  verbal  agreement,  bat  a  trans- 
fer so  made  can  have  no  effect  upon  the  rights  of  persons  not  parties  to  it  | 
to  have  that  effect  it  must  be  in  writing. — La  vente  wdontuire  des  navirsf 
doit  et¥efaiie  par  icrit^  soit  autluntiquey  soit  sous  signature  privic^Code 
Com.y  art.  195. 

Ships  may  be  sold  either  in  port  or  upon  a  voj^age,  but  there  is  tkia 
difference  between  the  two  cases,  that  if  the  ship  is  in  transitu  at  the 
time  of  purchase,  that  voyage  is  not  counted  relative  to  the  extinction  of 
the  right  of  creditors,  to  whom  the  ship,  or  her  price,  continues  bound,  and 
thev  may  even  contest  the  validity  of  the  sale  if  they  think  it  was  made 
in  uraud  of  their  rights. 

A  bill  of  sale  of  the  hull  of  a  vessel  with  all  and  singular  her  tackle,  ap 


THS  LAW  OF  mi?9  AJ4D  MA&IXIJfE  SOMHfitOB*  .  585 

pare!,  <ind  fuinuure,  doe»  not  include  a  chronometer  on  board  at  the  time 
where  no  agreement  of  the  parties  or  custom  of  merchants,  in  relation  to 
ity  js  made  to  appear. — Rkharcbon  v.  Clark,  3  Shtplty^  42L 

3.  What  are  the  proofs  required  by  the  principal  mercantile  states,  in 
order  to  entitle  ships  to  the  privileges  of  their  flags  1 

Commercial  states  have,  from  an  early  period,  manifested  great  so- 
licitude for  the  promotion  of  ship-building  % 

The  famous  navigation  act^  promulgated  by  Cromwell,  in  1651,  con- 
stituted the  basis  of  the  present  English  legislation  upon  this  subject.  This 
act  was  levelled  against  the  Dutch,  and  perhaps  originated  more  in  a  spirit 
of  jealousy,  or  envy,  and  a  desire  to  cripple  the  commerce,  and  thus  bring 
down  the  pride  and  ascendency  of  the  then  mistress  of  the  9eas,  by  cut- 
ting off  her  carrying  trade  with  the  English,  than  in  any  patriotic  inten- 
tion or  eflbrt  to  promote  the  commerce  of  England*  Whatever  may  have 
been  the  cause  which  induced  to  this  act,  it  is  generally  conceded  (hj 
English  statesmen  at  least)  that  its  direct  effects  were  highly  conducive 
to  that  end,  and  that  it  established  a  maritime  policy  which  imparted  such 
vigor  to  the  enterprise  of  English  merchants  as  soon  enabled  them  to 
overcome  all  opposition,  and  to  raise  and  maintain  the  commerce  of  Eng- 
land upon  an  eminence  hitherto  unattained  by  any  other  nation. 

Successive  statutes  have  bees'  enacted  by  the  English  governmenl, 
as  her  more  extended  commerce  created  new  circumstances,  and  called 
for  new  provisions — it  being  the  policy  of  the  legislature  to  confine  the 
privileges  of  English  commerce,  so  far  as  was  consistent  with  the  extent 
of  it,  to  ships  built  within  the  king's  dominions. 

The  great,  and  perhaps  the  only  original  object  of  these  statutes  waS| 
to  advance  the  public  policy  of  the  state,  by  the  notoriety  of  property  ob- 
tained through  the  medium  of  a  public  register. 

Thence  those  laws  are  callea  registry  acts.  The  latest  is  the  3d  and 
4th  of  William  IV.  The  following  are  its  principal  provisions  in  regard 
to  the  registry  of  British  ships,  and  the  condition  and  evidence  required 
to  entitle  a  vessel  to  the  privileges  of  the  British  flag. 

No  ship  is  entitled  to  be  registered  which  is  not — 1st.  Wholly  of  the 
build  of  the  United  Kingdom,  or  of  the  Isle  of  Man,  or  Guernsey,  or  Jei^ 
sey,  or  some  of  the  colonies  or  plantations,  islands  or  territories  in  Asiai 
Africa,  or  America,  or  of  Malta,  Gibraltar,  or  Heligoland,  which  belongs 
to  his  Majesty  at  the  time  of  the  building.  2dly.  Uoademned  by  a  Court 
of  Admiralty.  3dly.  Condemned  by  some  competent  court  for  a  breaeh 
of  the  regulations  relating  to  the  slave  trade,  fior  can  any  ship  be  regiih 
tered  unless  all  the  owners  be  British  subjects.  And  even  a  British  sub- 
ject cannot  be  such  owner  if  he  usually  reside  in  a  foreign  country,  nnlesa 
he  be  a  partner  in,  or  a^ent  for,  some  British  factory,  or .  house  carrying 
on  trade  in  Great  Britam  or  Ireland.  Neither  can  any  person  who  has 
sworn  allegiance  to  a  foreign  state,  except  by  the  terms  of  some  capita* 
lation,  unless  he  afterwards  become  a  naturalized  citizen. — Sia$»  3  4*  4^ 
William  Uhy  ch.  55. 

A  ship  thus  entitled  to  the  privileges  of  a  British  vessel  will  lose 
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these  pritrile^es,  and  cease  to  be  considered  British,  or  entitled  to  regie* 
try — Ist.  If  repaired  in  a  foreign  country  to  the  value  of  twenty  shillings 
per  ton,  "Unless,  by  some  extraordinary  damage  sustained  abroad,  such  re- 
pairs are  rendered  necessary  to  enable  her  to  perform  her  voyage,  and 
return  to  some  port  in  the  king's  dominions,  and  these  circumstances  be 
proved  in  the  manner  specified  by  the  statutes,  and  a  note  thereof  made 
on  the  ship's  certificate  of  registry. — Id, 

2dly.  If  declared  stranded  or  unseaworthy,  and,  therefore,  or^ 
dered  by  the  decree  of  a  competent  court  to  be  sold  for  the  benefit  of 
owners. 

3dlv.  If  captured  by  and  become  a  prize  to  an  enemy. 

4*thiy.  If  sold  to  foreigners.  In  general,  every  ship  must  be  regis- 
tered at  the  port  to  which  she  belongs. — Id, 

A  ship  is  said  to  belong  to  some  port,  at,  or  near  to  which,  some,  or 
one,  of  the  owners,  who  shall  make  or  subscribe,  the  declaration  required 
previous  to  registry,  resides. 

Ships  taken  and  condemned  as  prize,  are  to  be  registered  at  South- 
ampton, Weymouth,  Exeter,  Plymouth,  Falmouth,  Liverpool  or  White- 
haven.— Id. 

In  order  to  obtain  a  registry,  a  declaration  must  be  made  and  sub* 
scribed  by  the  owi^er,  if  only  one — if  more  than  one,  all  residing  within 
twenty  miles  of  the  place  of  registry.  The  declarations  contain  the  ship's 
name,  her  port,  master,  and  description ;  the  names,  description,  and  re- 
sidence of  the  owners ;  and  it  denies  that  any  foreigner  is  interested  in 
the  ship 

The  applicant  for  registry  must  produce  an  account,  under  the  build- 
er's hand,  and  which  the  builder  is  required  to  give,  of  the  ship's  time  and 
place  of  building,  denomination,  tonnage,  ascertained    in  the  manner 

S>inted  out  by  the  act ;  together  with  the  name  of  the  first  purchaser, 
e  must  also  make  a  declaration  of  her  identity. — Id, 

If  the  ship  be  a  prize,  or  conaemned  ship,  there  must  be  produced  a 
certificate  of  her  condemnation,  under  the  judge's  hand  and  seal,  and 
there  must  be  made  a  declaration  of  her  identity. 

The  certificate  contains  the  name,  occupation,  and  residence  of  every 
owner  ;  the  name  of  the  ship,  the  place  to  which  she  belongs,  her  ton- 
nage, the  name  of  the  master,  the  time  and  place  of  the  building,  or  of 
condemnation,  and  the  name  of  the  surveying  officer. 

On  the  back  are  endorsed  the  names  of  the  owners,  (who  cannot  be 
tnore  than  thirty-two),  with  the  number  of  the  sixty-fourth  shares  held  by 
each,  the  property  of  every  vessel  being  divided  into  sixty-four  equal 
^ares. 

If  the  register  be  lost,  or  if  the  ship  be  altered,  so  as  not  to  corres- 
pond with  the  certificate,  a  register  de  novo  may  be  had. — 3  Burg^» 
Con,  on  For,  4*  ColL  Law^  475. 

The  United  States  have  imitated  the  policy  of  England,  and  other 
commercial  nations,  in  conferring  peculiar  privileges  upon  American-built 
Alps,  and  owned  by  our  own  citizens. 

The  Acts  of  Congress  of  31st  December,  179^  and  18th  of  February, 
1793.  constitute  the  Musis  of  the  regulations  in  this  country,  for  the  foreiga 


tBB  LAW  OF  SHIPS  AStf  MABITIME  OOHlfBBCB.  587 

ttid  coasting  trade,  and  for  the  fisheries  of  the  United  States  i  and  they 
-correspond  very  closely  with  the  provisions  of  the  British  statutes  in  the 
reign  of  George  III.  No  vessel  is  to  he  deemed  a  vessel  of  the  United 
States,  or  entitled  to  the  privileges  of  one,  unless  registered,  and  wholly 
•owned  and  commanded  hy  a  citizen  of  the  United  States.  The  American 
owner,  in  whole  or  in  part,  ceases  to  retain  his  privileges,  as  such  owner, 
if  he  usually  resides  in  a  foreign  country,  during  the  continuance  of  such 
residence,  unless  he  he  a  consul,  or  an  agent  for,  and  a  partner  in,  some 
American  house,  carrying  on  trade  within  the  United  States. — •^cr  of  3lst 
December,  1792. 

Previous  to  the  registry,  a  certificate  of  survey  is  to  be  produced, 
and  security  given,  that  the  certificate  of  such  registry  shall  be  solely 
ased  for  the  ship,  and  shall  not  be  sold,  lent,  or  otherwise  disposed  of. 

If  the  vessel  he  built  within  the  United  States,  the  ship-carpenter's 
•certificate  is  requisite  to  obtain  the  re&fister ;  and  when  the  ship  is  duly 
registered,  the  collector  of  the  port  shall  grant  an  abstract,  or  certificate 
of  such  registry. — Law  of  the  United  States,  3Ui  December,  1792. 

In  every  case  of  sale  or  transfer,  there  must  be  some  Instrument  of 
writing,  in  the  nature  of  a  bill  of  sale,  which  shall  recite  at  length  the 
certificate  of  registry  |  and  without  it  the  vessel  is  incapable  of  being  re- 
gistered anew. 

Upon  every  change  of  master,  the  owner  must  report  such  change 
to  the  collector,  and  have  a  memorandum  of  such  change  endorsed  upon 
the  certificate  of  registry ;  and  if  any  ship  so  registered  be  sold,  in  whole 
or  in  part,  by  way  of  trust  or  otherwise,  to  a  foreigner,  and  the  sale  be 
not  made  known  as  above  directed,  the  whole,  or  at  least  the  share  owned 
by  the  citizen  who  sells,  becomes  forfeited. 

Vessels  enrolled  and  licensed,  or  licensed  only,  if  under  twenty  tons, 
are  entitled  to  the  privileges  of  vessels  employed  in  the  coasting  trade  or 
fisheries.  Vessels,  to  be  enrolled,  must  possess  the  same  qualificationsi 
and  the  same  requisites,  in  all  respects,  must  be  complied  with,  as  are 
made  necessary  for  the  registry  of  ships  and  vessels. 

In  order  to  obtain  a  license  for  carrying  on  the  coasting  trade  or 
fisheries,  the  owner,  or  ship's  husband,  and  master,  must  give  security  to 
the  United  States,  that  the  vessel  be  not  employed  in  any  trade  whereby 
the  revenue  of  the  Uifited  States  may  be  defrauded ;  and  the  master  must 
make  oath  that  he  is  a  citizen,  and  that  the  license  shall  not  be  used  for 
any  other  vessel.  Or  any  other  employment ;  and  if  the  vessel  be  less  than 
twenty  tons  burthen,  that  she  is  wholly  the  property  of  a  citizen  of  the 
United  States.  ' 

If  any  vessel,  enrolled  or  licensed,  proceed  on  a  foreign  voyage, 
without  first  surrendering  up  her  enrolment  or  license,  and  being  duly 
registered,  she  shall,  with  her  cargo  imported  into  the  United  States,  be 
subject  to  forfeiture. 

It  is  further  provided,  by  the  act  of  March  2,  1797,  that,  whenever 
any  vessel  is  transferred  by  process  of  law,  and  the  register,  certificate  of 
enrolment,  or  license,  is  retained  bv  the  former  owner,  a  new  one  may  be 
obtained  upon  the  usual  terms,  without  the  return  of  the  outstanding  pa- 
per.   Vessels  captured  and  condBmned  by  a  foreign  power,  are  to  be  con* 
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sides ed  as  foreign  vessek,  aad  not  entitled  to  a  new  register,  even  thoogk 
they  should  afterwards  become  American  property^  unless  the  former 
owner  regain  his  title,  by  purchase  or  otherwise. . 

If  a  ship  be  owned  by  American  citizens,  and  be  not  documented 
according  to  the  provisions  of  the  Registry  Act,  it  is  not  liable  to  any 
forfeitures  or  disabilities  which  are  not  specially  prescribed.  The  want 
of  a  register  is  not  a  ground  of  forfeiture,  but  the  cause  ouly  of  loss  of 
American  privileges. — Hatch  v.  Smith,  5  Mass*  Rep.^  42.  Phillips  v.  Led- 
ley,  1  Wash.  Cir.  Rup.,  226.  WUling  v.  United  States,  Ibid,  Sc  25.  The 
United  States  v.  Willings  and  Francis,  4  Cranch  Rep,^  48.  3ci  Kent*s  Com*^ 
p    149. 

The  French  navigation  laws  pursue  the  same  principle  as  the  English* 
The  earliest  ordinance  of  any  note  upon  the  subject  was  promulgated  in. 
1681,  and  is  called  the  Strasbourg  Regulation  (le  Reglemeni  de  Strasbourg), 
This  was  re-published,  with  some  additional  provisions,  in  1716,  and 
again  in  1717.  By  these  ordinances,  to  entitle 'a  ship  to  the  privileges 
of  a  French  vessel,  she  must  be  owned  entirely  by  French  subjects,  and 
it  is  declared  that  all  ships  built  in  the  kingdom  should  be  owned  by 
Frenchmen.  Les  vaisseaux  bitis  dcuis  les  ports  du  royaume  ne  pourrotd 
appa/rtenir  qu*  d  des  Frangais  domiciliis  en  France^  sans  ga'  attcun  itranger 
y  puisse  avoir  part,  etc.  It  also  provides,  that  if  any  one  desires  to  build 
or  purchase  a  ship  in  a  foreign  country,  he  must  make  a  declaration,  set* 
ting  forth  his  co-proprietors,  and  procure  a  certificate  from  the  Frencb- 
consul,  if  there  be  one  residing  in  the  country,  <kc.,  under  penalty  of  coor 
fiscation,  and  a  fine  of  1000  livres ;  and  in  case  of  a  second  offence,  cor- 
poreal punishment  was  added. — w^r/.  5,  6,  7. 

In  1720  it^  was  ordained,  that  naturalized  foreigners  could  not  com* 
mand  French  ships,  until  after  having  proved  an  actucd  residence  dnring 
four  consecutive  years. 

These  provisions  were  not  found  to  be  very  effective,  as  strangera 
still  continued  to  navigate  under  the  French  flag^  by  simulated  contracts 
with  Frenchmen,  or  by  placing  French  captains  in  their  ships,  and  em- 
barking themselves  as  supercargoes,  clerks,  &;c. 

To  prevent  these  evasions,  another  ordinance  was  promulgated  in 
1727,  by  which  it  was  prohibited  to  csptains  to  ship,  as  writer,  surgeon^ 
supercargo,  pilot,  or  marine  officer,  any  foreigner,  even  naturalized,  under 
a  penalty  of  500  livres  for  each  stranger,  or  naturalized  subject,  shipped 
in  any  other  character  than  sailor  or  passenger. — J3rt.  1.7. 

Articles  18  and  19  prohibit  all  French  subjects  to  give  the  command 
of  their  ships  to  any  foreign  or  naturalized  captain,  or  even  to  a  French- 
man married  in  a  foreign  country  to  a  foreign  woman,  under  a  penalty  of 
1000  livres. 

Article  20  declares,  that  if  a  captain  shall  be  married  in  a  foreign  coun- 
try to  a  foreign  woman,  he  shall  be  broken  from  his  rank  of  captain.  And 
Article  2G  is  expressed  in  these  terms : — "  Voulons  qu^il  n^y  ait  que  les 
Franqai^  nts  dans  le  royaunUy  qui  puissent  itre  proprietaires  des  baiimentt 
qui  navigupU  sous  notre  pamllon,  a  peine  de  confiscation  de  la  part  qui 
pourra  appartenir  aux  itrangers,  mime  qux  naturalises^  et  anx  ProMqasM 
m»rUs  dans  les  pays  etrangers  d  des  iimngers^  dans  le  propridte  des  dus 
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tS^mentSj  et  de  2000  livres  ^amende  ;  ei  aussi  de  3000  livres  d^amendt^ 
contrt  nos  ^ujitsqui  leur  priieronl  leura  noms^  et  de  6000  liwes  en  caa  da 
ricidivtJ^ 

In  1791y  it  was  ordamed  that  no  ship  should  be  permitted  to  register 
as  FreDch,  until  after  it  be  shown  by  legal  proof  that  she  was  built  within 
the  kingdom  ;  and  also  prohibited  to  consuls  and  other  French  agents  in 
foreign  countries,  to  allow  any  contracts  for  the  construction  or  sale  of 
foreign  ships  to  be  passed  before  them. 

A  decree  of  1793  refuses  the  privilege  to  be  reputed  French^  to  all 
ships  not  constructed  within  the  French  dominions. 

Another  decree,  in  the  same  year,  declares  that  a  French  ship  cannot 
be  refitted  or  repaired  in  a  foreira  country  to  an  amount  exceeding  six 
Cnincs  per  ton,  under  penalty  of  losing  her  national  character,  unless  the 
necessity  of  greater  expenses  shall  be  shown  by  a  report  signed  by  the 
captain  and  other  officers  of  the  ship,  verified  and  approved  by  the  con- 
sol,  or  in  default  of  the  consul,  by  two  French  mercbants  resident  in  the 
country  where  the  act  transpires,  and  deposited  in  the  office  of  registry 
of  the  port  to  which  the  ship  belongs. — Jlrt,  8. 

Article  12  of  the  same  decree  provides,  that  no  Frenchman  resident 
in  a  foreign  country  can  be  owner,  or  part  owner,  of  a  ship  enjoying  the 
privileges  accorded  to  French  vessels,  if  he  is  not  a  partner  in  a  French 
commercial  house,  carrying  on  trade  in  France ;  and  if  he  does  not  prove, 
by  the  certificate  of  the  consul  acting  in  the  country  in  which  he  resides, 
4hat  he  has  not  taken  the  oath  of  fidelity  in  that  country,  and  that  he  is 
subject  to  the  jurisdiction  of  the  consul.  It  is  further  decreed,  that  a  pro- 
prietor, upon  building  a  ship,  must  file  in  .the  office  (les  bureaux  dee  claasee 
du  quartier)  of  registry  of  the  port  to  which  the  ship  shHll  belong,  an, 
article  containing  a  description  of  the  ship,  attesting  that  she  has  Deen 
measured  and  found  well  constructed,  and  that  she  is  of  French  build* 
This  is  called  *&ete  de  Francisaiion,  The  ship,  at  the  same  time,  receives 
a  name,  which  cannot  be  changed  without  a  new  declaration. — Boutay" 
Paty^  Cours  de  Droii  Com.  Mar*^  tU.  3.  Jlrt.  Prelm.  Pardeesus^  Cours  de 
Droity  Com,,  tome  3j  11,  12. 

These  provisions  of  the  French  law  are  not  so  comprehensive  'uk 
their  details  as  the  English,  but  they  breathe  an  equally  strong  spirit  of 
monopoly.  « 

The  registry  is  not  a  document  required  by  the  law  of  nations,  as 
expressive  of  a  ship's  national  character.  The  registry  acts  are  to  be 
considered  as  forms  of  local  or  municipal  institution,  for  purposes  of  pub- 
lic policy.  They  are  imperative  only  upon  the  voluntary  transfer  of  par* 
ties,  and  do  not  apply  to  transfers  by  act  or  operation  of  law. — 6  Yes* 
Rep.,  739  \  15  Ibid^  68.  BUitham  v.  Hubbard,  5  Eaet'e  Rep.^  407.  id 
Rentes  Com,f  p.  149.     Jacobson^e  Sea  Laws,  chn  2,  p*  17. 

4.  How  far  is  the  register  evidence  of  ownership  % 

The  ship's  register  is  not,  of  itself,  evidence  of  the  ownership  of 
ibe  person  in  whose  name  it  stands,  when  introduced,  in  a  suit  against 
him,  to  establish  his  ownership. — Leonard  v.  Buruington,   15  J  ohm* 
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jR«p.,  298.  Sharp  v.  United  Ins.  Co.^  14  Johns.  Rep.^  201.  Ex  pml9 
Yallopf  15  Ves.f  60.  Abbott  on  Shippings  63.  Lt  Chtminani  r.  Peartfoiii 
i  Taunt.  Rep.^  ^1 ;  6  Vtsty,  Rep.,  739.  15  /6ii,  68.  Bloxham  ▼.  Hwfr^ 
6arJ,  5  Easts  Rep.^  407.    Burgees  Com.  on  For.  it  ColL  Law^  475. 


OF  PART  OWNERS, 

1.  What  18  the  general  rule  as  to  the  relation  of  part  owners  t 

The  several  part  owners  of  a  ship  are  not  partDers,  bat  tenants  in 
common.  Each  has  his  distinct,  though  undivided,  interest* — Ex  parim 
Youngy  2  Ves.  4*  Beames,  242.  2  Rose,  78.  Ex  parte  HarrisoTij  2  Rase^w 
Cases  in  Bankruptcy,  76.  Ex  parte  Gibson,  1  Montagu  on  PartnersA^^ 
102.  Jfichcil  V.  Mumford,  4  Johns.  Ch.  Rep.,  526.  Valines  Com.,  tame 
1,  584.  3  Ken^i  Com.,  p.  151.  1  BelPs  Com.,  509.  Jaeobson's  Sea 
Laws,  ch.  3,  p.  37.  Abbott  on  Shipping,  68.  Ante,  p.  304,  Qvesl.  7» 
Watson  on  Parinership,  54  4*  67.  Co//,  on  Part.,  666.  Holdemess  ▼• 
Schackles,  8  jSom  4"  Cresw.,  612. 

2.  What  is  the  rule,  as  to  the  rights  of  part  owners,  in  controlling  the 
employment  of  the  ship  1 

The  rights  of  the  several  part  owners  are  in  the  nature  of  pro  indimr- 
so  rights,  for  the  subject  is  indivisible.  The  majority  rales  the  employ, 
ment,  but  the  minority  may  arrest  the  ship  till  security  be  given  ;  or,  if 
they  are  satisfied  with  the  credit  of  the  owners,  they  may  protest  against 
them  that  they  shall  be  responsible  for  every  loss.  If  no  arrest  be  used 
or  protest  taken,  the  minority  wiU  be  held  to  have  assented, — BdPsCom^ 
603.     Collyer  on  Part.,  677. 

This  security  the  minority  obtain  upon  a  warrant,  issued,  upon  their 
application,  to  arrest  the  ship.  This  is  the  only  safe  proceeding  to  the 
minority  ;  for,  if  the  ship  be  sent  to  sea  by  the  majority  without  this  se- 
curity, and  she  be  lost  without  any  tortious  act  in  the  majority,  the  mi* 
noritv  have  no  remedy  in  law  or  equity. — 3  Kent*s  Com.^  152.  Tha 
Apollo,  1  Hogg,,  306.  Dimmock  v.  Chandler,  2  Sira.,  890.  Fitz.^  197. 
Ouston  V.  Hebden,  1  Wills.,  101. 

If  the  minority  have  possession  of  the  ship,  and  refuse  to  employ 
her,  the  majority,  on  a  similar  warrant,  may  obtain  possession,  and  send 
the  ship  to  sea,  on  giving  the  like  security.  The  jurisdiction  of  the  Ad* 
miralty  extends  to  the  taking  a  vessel  from  a  wrong-doer,  and  delivering 
her  over  to  the  rightful  owners ;  and  this  is  the  most  useful  part  of  the  jo* 
risdiction  of  the  court,  and  one  recognized  in  the  courts  of  law.  The  Court 
of  Chancery  exercises  this  sort  of  jsquitable  jurisdiction  incases  where  the 
Admiralty  cannot,  as  where  the  shares  are  not  ascertained. — Graves  r. 
Saucer,  T  Raym.  Rep.,  15.  Streely  v.  Wilson,  1  Vem.  Rep.,  297. 
Anon,  2CA.  Cos.,  36.  Ouston  v.  Hebden,  1  Wills.  Rep.,  101.  Abbouam 
Shipping,  part  1,  ch.  3.     The  Sisters,  4  Rob.,  275.      The  New  Draper^ 
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Ibid,2S7.  The  Expertmeni^  2  Dodson,  3S.  The  Margarei,  2  Hag.  Mm. 
Rep.,  276,  377.  In  the  matter  of  Blanchard^  3  Bam,  Hr  Cresw.y  244. 
Williams  v.  Blight,  2  Pc/cr^'  •/^rffft.  Rep,^  288.  7%e  ^jioffo,  1  Hag.  Mm^ 
306.     /^«//y  V.  Goodson,  2  Merrivales  Rep,,  Tt, 

If  the  part  owners  be  equally  divided  in  opinion,  in  respect  to  the 
employment  of  the  ship,  either  party  may  obtain  the  like  security  from  the 
other  seeking  to  employ  her.  it  is  said  that  the  Court  of  Admiralty  hat 
no  jurisdiction  to  tOmpel  an  obstinate  part  owner  to  sell  his  share. — Alh 
hott  on  Shipping,  part  1,  ch,  3,  sec.  6.  Ouston  r.  Hebden,  1  Wils.,  101. 
The  Jlpollo,  1  Hag,  306. 

In  Scotland,  the  remedy  has  been  by  sale,  not  only  in  cases  of  equal- 
ity, but  even  where  the  minority  opposed  the  employment. — 1  BelVM 
Com.,  503. 

The  French  Commercial  Code  contains  the  three  following  clanses ; 
— 1.  En  tout  ce  qui  conceme  Pintiret  commune  (Pun  riatire,  fams  de  la 
majorite  est  suivi.  2.  La  majorite  se^determine  par  «ne  portion  d*%ntirii 
dans  le  navire,  excedarU  la  moitie  de  sa  vaieur.  3.  La  licitation  du  navire 
ne  peut  itre  accqrd^e  que  sur  la  demande  des  proprietaire8,formant  ensemble 
la  moitii  de  Pinterit  total  dans  le  navire,  s*il  n^y  a  pas  ecrit  convention  con- 
traire.  The  first  two  of  these  dispositions  are  drawn  from  the  article  of 
the  Roman  law — Jlmplior  pars  obtineat,  ita  quod  pluribus  placeat  hoc  sta^ 
tuatur,  qui  bonis  credere  possunt.  The  proper  sense  of  this  is,  that  the 
opinion  of  those  owners  who  united  to  nave  the  greatest  interest  in  the 
ship  must  prevail .  The  majority  is  determined  by  the  interest  in  the  ship, 
and  not  by  the  number  of  voftces,  as  if  one  owns  more  than  a  moiety  he 
may  control  the  navigation  of  the  ship,  however  numerous  the  joint  owners 
may  he.—Majorem  esse  partem  pro  modo  debiti,nonpronumeropersonarum^ 
placuit, — Digest,  lib.  14,  de  pactis.  Stypmanus  ad  jus  maritimum,  Cap.  5, 
Jfo.  103. 

The  majority  in  interest  may  compel  their  co-owners  to  furnish  their 
proportion  of  the  money  necessary  to  repair  and  equip  the  ship,  or  if  the 
minority  refuse,  may,  after  judicial  authorization,  borrow  the  necessary 
sum  upon  bottomry  upon  the  account  and  risk  of  the  miiiOrity. — Consulai 
del  mare,  ch.  48. 

The  Consulat  also  holds,  that  if  the  majority  require  a  contribution 
towards  some  lucrative  speculation  of  which  they  clearly  prove  this,  con- 
tribution must  be  made. — Ch.  50,  Ord.  de  la  Mar., art.  \  Codede  Com.  art 
233. 

The  French  jurists  have  discussed  the  question  whether  the  majority 
may  equally  constrain  the  others  to  contribute  their  proportion  of  the  cargo 
of  the  ship.  And  in  default  of  such  contribution,  whether  the  majority  may 
load  the  ship  without  paying  freight  to  the  minority  for  their  proportion. 

Valin,  Emerigon,  and  Ricard  have  decided  in  the  negative. 

They  held  that  the  majority  have  a  right  to  repair  and  equip  the  ship, 
to  determine  her  destination,  to  choose  the  captain  ;  in  a  word,  to  provide 
all  which  is  necessary  for  the  voyage,  and  have  power  to  compel  the 
minority  to  contribute  towards  the  expense  which  is  required  to  put  the 
ship  to  sea,  but  there  their  right  ends,  and  it  does  not  extend  to  force  the 
minority  to  contribute  to  the  cargo,  nor  upon  their  refusal  to  do  so,  to  load 
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the  ship  upon  their  aecount,  and  without  rendering  an  account  of  the 
freight. 

If  the  majority  load  the  ship  they  are  hound  to  pay  the  freight.  1.  Be- 
cause it  is  to  the  ship  the  freight  is  due,  by  reason  of  which  a]T  who  have 
a  part  in  the  ship  ]ifive  a  right  to  part  of  the  freight.  No  matter  who  ships 
the  goods  I  all  who  have  to  support  the  charges,  ought  to  participate  m 
the  profits.  2«  Because  there  is  no  difference  between  a  stranger  who 
ships  goods^  and  a  co-partner  who  ships  goods,  as  regards  the  freight. 
The  co-proprietor  does  not  act  in  the  quality  of  an  owner,  but  merely  as 
shipper,  by  reason  of  which  he  owes  freight  as  a  stranger,  reserving  his 

Jroportion  of  interest  in  the  ship. — Code  de  Cam.^  art,  3^.     Botday-Paiy^ 
'(MM.  Droit  Com.j  tome  1,  tit,  2,  sec.  5. 

3.  What  is  the  rule  as  to  the  liability  of  part  owners  for  damages  oocor* 
fing  to  the  ship,  by  them  sent  to  se^  against  the  will  of  co-owners  I 

If  the  minority  have  not  expressly  notified  their  dissent,  they  cannot 
recover  for  losses  sustained.  For  it  has  been  decided  that  one  part  owner 
cannot  recover  damages  against  another  by  an  action  at  law  upon  a  charge 
of  fraudulently  and  deceitfully  sending  the  ship  to  foreign  parts,  where  she 
was  lost.  And  it  has  also  been  decided  in  the  court  of  chancery,  that  one 
part  owner  cannot  have  redress  in  equity  against  another  for  the  loss  of  a 
ship  sent  to  sea  without  his  assent. — Graves  v.  Satocer^  Sir  T.  Raym.^  15, 
1  Keb.,  38,  <S- 1  Lev.,  29.     Streely  v.  Muson^l  Vem.,  297.     Skin.,  230. 

By  the  Hanseatic,  Swedish  and  Prussijn  maritime  regulations,  the 
majority  of  interest  in  the  vessel — so  by  the  Hamburg  code,  the  majority 
decide  upon  the  destination  of  the  vessel — but  if  they  determine  upon  no 
voyage,  the  minority  is  to  rule. 

The  Danish  law  determines,  That  in  case  of  a  difference  of  opinion, 
the  vessel  shall  on  no  account  be  laid  up ;  but  the  minority  may  affix  a 
valuation,  which  they  will  either  take  or  give  ;  and  those  who  thereupon 
remain  owners  in  the  vessel,  shall  within  six  weeks,  without  farther  pro« 
cess  of  law,  re-imburse  the  retiring  partners ;  and  the  ship  shall  proceed  on 
the  voyage,  unmolested.  If,  however,  the  owners  cannot  come  upon 
terms,  the  ship  is  nevertheless  not  to  remain  unemployed,  but  the  majority 
may  equip  for  service,  and  she  is  at  the  risk  of  all  parties — those  who  dis- 
sented from  the  equipment  are  not  entitled  to  freight. 

Thus,  according  to  the  maritime  laws  of  almost  all  nations,  the  ma- 
jority is  to  control  the  minority,  in  the  equipment  of  the  vessels — Jacob- 
son's  Sea  Laws,  42. 

4.  What  is.  the  rule  as  to  the  right  of  part  owners  to  sell  the  ship  1 

The  interest,  of  part  owners  is  so  far  distinct,  that  one  of  them  cannot 
dispose  of  the  share  of  another  ;  and  although  the  master  himself  be  apart 
owner  of  the  ship,  yet  will  not  his  sale  thereof  be  good  for  more  than  his 
own  part. — Collyer  on  Part.,  682. 

The  cases  recognize  the  clear  and  settled  distinction  between  part 
owners  and  partners.    Part  ownership  is  but  a  tenancy  in  common,  and  a 
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person  who  hts  but  it  part  interett  in  a  ship  is  generally  a  part  owner,  And 
not  a  joint  tenant  or  partner. 

As  part  owner  he  has  only  a  disposing  power  over  his  own  interest 
in  the  ship,  and  he  can  convey  no  greater  tide.  But  there  may  be  a  part* 
nership  as  well  as  a  co-tenancy,  in  a  vessel :  and  in  that  case,  one  pAVt 
owner  in  the  character  of  partner,  may  sell  the  whole  vessel ;  and  ha  has 
such  an  implied  authority  over  the  whole  partnership  efiects. 

The  vendee,  in  a  case  free  from  fraud,  will  have  an  indefeasible  titli; 
to  the  whole  ship.  When  a  person  is  to  be  conaidered  as  a  part  owner, 
or  as.  a  partner  in  a  ship,  depends  upon  circumstances.  The  former  is  the 
general  relation  between  ship-owners,  and  the  latter  the  exception,  and 
requires  to  be  specially  shown. — Holdernes  v.  SAaekeky  S  Bam,  4"  Crtno^ 
612.     Mumfard  v.  Mcholl,  20  Johns.^  611.     3  Ken^s  Com.^  p.  40  and  155. 

La  vmte  valoniaire  d^un  navire  n* eat  pas  du  nomhre  dea  objda  quipeth 
wni  itra  considiria  comma  concemaru  rinterit  communj  puiaqu'illa  itnd  4 
fsdre  cesaer  cettt  communauU  dHniirita,  Le  majorite  peut  bien  didder 
w^algri  la  minoriti^  aur  le  ckoix  du  cttpitaine  el  dea  gena  de  P equipage^  aur 
la  locatum^  le  radoub  et  VarviemafU  du  navire^  la  ridaceum  dea  inatructiona, 
ate.  i  maia  loraqu^il  a^agit  d^aliinar  volofUairamani  un  navire^  loraqu^il 
a^agii  d'cn  tranamaUre  la  proprieti  d  Mle  peraonne  et  dial  prix^  Vunanimaii 
dea  copropriiiairea  eat  requiae  et  neceaaaire  :  ai  elle  ne  peut  itre  obtanuaj  la 
Uptation  eat  la  aetde  reaaource^  dana  le  caa  preacrit  par  la  lai> — Cade  da 
Com.,  art,  220.  Boulay^Paty^  Coura  de  droii^  Com.  Mar.^  tarn.  1,  iii*  3, 
aee.  5,  p,  110.     Brtix.  edil,^  Pardeaaua^  Coura  de  droity  Com.y  torn.  1,  618. 

It  sometimes  happens,  that  several  persons  become  part  owners  in  a 
ship  under  a  fixed  compact  and  settled  agreement  among  them  for  the  em« 
ployment  of  it,  or  that  by  common  consent  they  de)egate  the  management 
of  their  common  concern  to  one  of  them,  who,  by  a  very  intelligible  figure 
of  speech,  is  called  the  husband  of  the  ship. — AlAott  on  Skipping^  69. 
Story  on  Agency^  36. 

Lea  effeta  de  la  copropriiti  d^un  navire  peuvent  itre  reglia  par  lea  con: 
vantiona  dea  parHea.  Cellea^  peuvent  atipiUerj  comma  dana  toutea  auirea 
aapicea  de  aociMa^  la  manUre  dont  la  choae  commune  aera  admindatrie.  Caa 
conditions  doiveni  alora  itre  executiea  par  toua  lea  coproprietairea  ;  etqu*on 
ne  diae  plua^  dana  notre  hypothise^  que  la  majorite  doit  avoir  lafacuite  da 
changer  la  destination  du  navire^  comme  etant  cenaee  faire  ce  changematd 
pour  le  mieux :  on  ne  deroge  paa  ainai  aux  loia  dea  contrats.  Chaque  con^ 
tractant  estfondi  d  an  tirer  execution,  et  il  ne  peut  itre  fail  aucune  innova* 
tion  sana  son  aveu.  Lea  conditioTis  d'une  societe  unefois  rigUes,  il  n^ypeus 
itre  dirogi  en  atlcune  mahiire  que  du  consentement  de  tovaj  chacuh  ne  srttant 
engagi  que  aur  la  foi  de  P execution  de  cea  conditions. --^-Boulay-Patyy  tome  1, 
tU%  aec.  5,  p.  110. 

One  who  owns  part  of  a  vessel  has  no  insurable  interest  in  the  other 
part  thereof,  merely  by  reason  of  his  keeping  the  accounts,  receiving  the 
avails,  making  the  disbursements,  and  directing  the  voyages  of  such  ves- 
sel.— Finney  v.  Warran  Ins,  Co,,  I  Metcalps  Rep,,  16. 

And  if  any  part  owner  pays  for  insurance  in  bis  own  name,  on  the 
whole  vessel,  when  he  cwns  but  part,  he  is  entitled  to  a  return  of  premium 
(or  the  short  interest.  rt^ 
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5.  What  are  the  usual  dutiesi  powers  and  rights  of  a  ships  haaband  t 

Duties  of  ships  husband,  1.  To  see  to  the  proper  outfit  of  the  Tessel, 
die  repairs  adequate  to  the  voyage,  and  the  tackle  and  furniture  necessary 
for  a  seaworthy  ship.  2.  To  have  a  proper  master,  mate  and  crew.  3. 
To  see  to  the  due  furnishing  of  provisions  and  stores,  according  to  the 
necessities  of  the  voyage.  4.  To  see  to  the  regularity  of  the  clearance 
from  the  Custom  House*  5*  To  settle  the  contracts  and  provide  for  the 
payment  of  the  furnishings  which  are  requisite  for  the  performance  of 
those  duties.  6.  To  enter  into  all  proper  charter  parties,  or  to  engage 
the  vessel  for  general  freight,  under  the  usual  conditions,  and  to  settle 
the  freight  and  adjust  the  averages.  7.  To  preserve  the  proper 
certificates,  surveys  and  other  documents,  and  to  keep  regular  books 
of  the  ship. 

His  powers,  when  not  expressly  limited,  are  those  requisite  to  the 
performance  of  his  duties.  It  may  be  observed,  however,  1.  That  without 
special  powers  he  cannot  borrow  money  generally  for  the  use  of  the  ship. 
2.  That  although  he  may  in  the  general  case  levy  the  freight  which  is  by 
the  bill  of  lading  payable  on  the  delivery  of  the  goods,  he  cannot  take  bilfe 
for  the  freight  and  give  up  the  lien  upon  the  cargo.  3.  That  under  the 
general  authority  as  ships  husband,  he  has  no  power  to  insure  or  to  bind 
the  owner  for  premiums.  4.  That  he  cannot  pledge  his  owners  to  the  ex* 
pense  of  a  law-suit.  5.  That  he  cannot  delegate  his  authority. — 1  Beil!9 
Com. J  504,  5  edit. 

Rights:  1.  The  ships  husband  will  be  entitled,  on  the  failure  of  the 
owners,  to  demand  the  balance  of  his  advances  and  commissions ;  to  claim 
relief  from  bills  and  engagements  in  his  own  name  ;  the  price  of,  for  re- 
pairs, ice.  And  to  hold  a  lien  for  his  security  and  indemnification  over 
the  documents  of  the  ship  and  over  the  freight  recovered  or  which  he 
has  been  empowered  to  recover. 

Responsibilities:  The  owners  have  their  claim  on  the  estate  of  the 
ships  husband  for  whatever  balance  is  due  them,  upon  his  bankruptcy.  And 
will  be  entitled  to  vindicate  against  the  general  creditors  whatever  can  be 
identified  as  the  property  of  the  owners,  and  the  benefits  of  his  contracte 
in  his  character  as  ships  husband. — 1  BelTs  Com.y  $05. 

6.  How  far  may  one  part  owner  bind  the  others  for  repairs  and  eqntp- 
agel 

The  English  and  Scotch  law,  as  well  as  eur  own,  render  part  owners 
in  all  cases,  responsible  in  solido  as  partners,  for  repair&  and  necessary 
expenses  relating  to  the  ship,  and  incurred  on  the  authority  of  the  master 
or  ships  husband.  But  where  a  ship  has  been  duly  abandoned  to  separate 
insurers,  they  are  not  responsible  for  each  other  as  partners,  but  each  one 
is  answerable  for  the  previous  expenses  of  the  ship,  rateable  to  the  extent 
of  his  interest  as  an  insurer,  and  no  further. — The  United  Insurance  Co.  v. 
Scott,  1  JohTis.  Rep.y  106.  3  Kent^s  Com.,  156.  David  v.  Eloi,  4  Jmu 
Rep,,  1 10.  Henshaw  v.  Rollins,  5  Lou.  Rep,,  835.  Keene  v.  Lizardie^  5 
Lou.  Rep.,  +33.  Viggers  et  al,  v.  Sainett,  15  Lou.  Rep,,  303.  Lobdell  T» 
Bulleii,  13  Lou,  Rep.,  350.     Consolato  del  Mare,  ch.  48.     Stgpmantti  ad 
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imi  Mariiimum^  eh.  5,  J^o.  103.  JacohsotCs  Sea  Lawsy  4L  Wright  v. 
Utinier^  1  East^  26.  Bland  ex  parte^  -2  Rose^  93.  ScoUin  v.  Stanley,  1  Do//. 
J{^.,  129.  Chapman  tr.  Dttranr,  10  Jlfox^.  i?^.,  47.  Schermerhorn  r^ 
LoineSj  7  JoAtut.  i?ep.,  311.  Muldon  v,  Wkiilock,^  1  Cowen's  Rep,,  290. 
Hiissey  v.  Mien,  6  Jf(U9.  /Sep.,  163.  Jame^  y.  Biiby,  11  Jlfo^s.  ^e/>.,  34 
£?f  l^arte  J9/an<i,  2  Rose^  91.  Stewart  v.  ^o//,  2  Dot£?,  P.  JR.,  29. 
Cox  ▼.  /2«rf,  1  Carr.  *  Paine  -Rep.,  602.     Rt«rf  v.  White^  5  J&«p.  /?cp.,  122- 

7.  How  is  the  interest  of  part  owners  considered  with  regard  to  third 
persons  % 

The  several  part  owners  of  a  ship  make,  in  law,  bat  one  owner  \  and 
in  ease  an  injury  is  done  to  their  ship  by  the  wrong  or  negligence  of  a 
stranger,  they  ought  regularly  to  join  in  one  action  at  law  for  the  recovery 
of  damages,  which  are  afterwards  to  be  divided  among  themselves  ac* 
cording  to  their  respective  interests ;  for  otherwise  the  party  who  had 
eomonitted  the  wrong  might  be  unnecessarily  harassed  with  the  expense 
of  several  suits  to  obtain, the  same  end,  which  might  as  well  be  effected 
in  one. 

In  case  of  the  death  of  any  paft  owner,  after  an  injury  received,  the 
riffht  of  action  survives  in  general  to  the  surviving  part  owners,  who  must 
i^erwards  pay  tp  the  personal  representatives  of  the  deceased,  the  value 
of  his  share. — Hart  v.  Fitzgerald^  2  Mass.  Rep,,  511.  Thompson  v.  Has" 
kinsy  11  Mass.  Rep.^  419.  PaUtn  v.  Journey ,  17  Massachusetts  Rep.^  182. 
Wheelwright  v.  Depeyster^  1  Johns.  Rep.,  471. 

If  an  action  is  to  be  brought  against  the  part  owners  upon  any  con* 
tract  relating  to  the  ship,  although  such  action  should  be  brought  against 
all  jointly,  yet  if  all  are  not  sued,  the  defendants  can  only  avail  themselves 
of  the  objection  by  plea  in  abatement :  and  if  they  omit  to  plead  such  a 
plea,  the  plaintiff  will  recover  his  whole  demand,  and  the  defendants  must 
afterwards  call  upon  the  others  for  contribution. — Ruggles  v  Patten,  8 
Mass.  Rep.y  480.  Converse  v.  Symmers,  10  Mass.  Rep.,  377.  Barston 
V.  Hawceit,  11  Mass.  Rep,,  250.  Hathatoay  v.  Russell,  16  Mass.  Rep.^ 
474.  Ziele  v.  Exee^ors  of  Campbell,  2  Johnson^s  Cases,  382.  Robert' 
son  V.  Smith,  18  Johnson,  459.  Doremus  v.  Selden,  19  Johnson^s  Report^ 
213. 

OF  THE  MGHTS,  DUTIES,  AND  OBLIGATIONS  OF  THE 

CAPTAIN. 

1.  What  is  the  general  rule  as  to  the  necessary  qualifications  of  tha 
captain  t 

The  master  of  a  ship  is  a  person  trusted  with  the  care  and  manege- 
ment  of  it.  His  power  and  authority  are  so  great,  and  the  trust  reposed 
in  him  is  of  so  important  a  nature,  that  the  greatest  care  and  circumspec- 
tion ought  to  be  used  by  the  owners  in  the  choice  and  appointment  of 
him. — JlbMi  on  Shipping,  85. 

Few  individualsi  in  any  relation,  have  so  extended  a  mandatum  prm^ 


l(9tll  TKB  L^W  OF  SHIPS  ANJ)  MA&mMB  OOHHSKCB* 

sumptum  eODferred  upon  them,  as  ship^masters.  Targa  requires  that  tlie 
master  should  he  experienced)  prudent,  skilful,  prompt,  energetic,  and  by 
no  means  sordid  or  penurious.  The  Spanish  law  requires  almost  tfaie 
same. — Tar  gay  Pondasironi^  cap.  12.     Ordenanza  de  BilhaOy  24,  2. 

Captain^  master  or  patron  are  synonymous  terms,  and  designate  him 
who  commands  a  ship.  Some  writers,  indeed,  make  a  distinction,  calling 
those  who  command  small  vessels  engaged  in  the  qoasting  trade  only, 
patrons  of  navigation,  and  those  who  command  vessels  of  war  or  mer- 
chant vessels  engaged  in  foreign  commerce,  in  making  long  voyages,  cap- 
tains, and. hold  that  there  is  a  great  diflference  between  the  two  charac* 
ters. — Targtty  cap.  12,  Jfo.  43. 

As  to  the  magnitude  and  variety  of  tbeir  powers  and  dntiea,  and  con- 
seqaently  as  to  their  necessary  capacity  ana  qualifications,  there  cer- 
tainly is  a  very  palpable  and  important  difference ;  but,  in  law,  the  two 
characters  are  the  same.  The  same  principles  apply  to  and  govern  both 
characters ;  each  must  be  competent  to  discharge  the  duties  of  the  station 
which  he  assumes,  each  is  bound  to  keep  a  diligent  watch  over  the  ship 
and  all  on  board  of  her,  and  to  conduct  her  with  a  skill  adequate  to  the 
exigencies  of  every  situation  in  which  she  may  be  placed. 

Magistri  auiem  imponuntur  locandis  navibusy  vel  md  mereeSy  vel  veeiori- 
6u8  conducendtSy  armamenttsve  emendis  ;  sed  ttiam  si  mercibus  emetuUs  vel 
vendendis  fuerit  prapostlusy  etiam  hoc  nomine  ohligat  exercttorem* — Digeatj 
lib.  14,  tit.  1,  /.  1,  sec,  3.     Pothier  Pand.y  lib.  14,  tit.  1,  JSTo.  7. 

The  elder  authors  treat  the  post  of  captain  as  being  an  office  of  honor 
and  high  dignity,  reverendam  honorem  aumit  quisquis  magistri  nomen  ac» 
c^ferit,  CleiraCy  Targa,  and  Roccus  say  that  the  rank  of  a  captain  who 
commands  either  a  public  or  an  armed  merchant  ship,  i^  a  post  of  dignity, 
and  that  the  merchant  captains  enjoy  all  the  privileges  of  those  who  are 
military ;  magUter  navia  miles  existioMtur ;  ideoque  omnibus  privilegiie 
militaribus  gaiidet. — Roc,  de  JSTav.,  Jfo.  7. 

In  the  Koman  law  the  master  is  said  to  be  he  who  is  entrusted  by 
the  owners  with  the  command  of  the  whole  ship  for  the  purpose  of  navi« 
gation  and  commerce  beyond  seas.  In  long  and  important  voyages  there 
were  frequently  two  and  sometimes  three  masters  aj^pointed  to  the  ship  ; 
besides  there  was  an  officer  of  great  authority  in  the  ship,  called  naincu* 
iarius  ;  this  officer  had  charge  of  the  sailing  of  the  ship,  as  his  duty  was 
to  conduct  her  to  her  destined  port  in  safety:  the  1st  title  of  the  11th 
Code  defines  the  authorities  and  duties  of  this  officer. 

The  offices  of  magister  navis  and  navicularius  were  so  often  conferred 
upon  one  person,  and  at  all  times  their  duties  and  obligations  were  so 
very  similar,  that  commentators  upon  the  Roman  laws  have  almost  lost 
tbe  distinction,  and  use  the  terms  mdifferently  to  express  the  title  of  cap- 
tain. The  Code  Theo.  uses  the  phrase  navictdarius  to  express  the 
character  of  captain. — Lib.  13,  tit.b  et^. 

I      Next  in  question  to  his  competency,  is  to  be  considered  the  integrity 
of  the  master. 

In  Spain  ship-masters  are  required  to  give  security  to  their  owners  ^ 
and  it  is  wisely  determined  by  the  HanseoHc  and  Prussian  maritime  codes, 
i^the  latter  under  an  absolute  penalty)  that  no  person  shall  employ  another 
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ftfl  master,  who  does  not  produce  (in  ease  he  has  sailed  befoie  in  that 

capacity)  testimonials  of  having  fairly  accounted  with  his  former  em- 
ployers. 

Next  after  the  capacity  and  personal  character  of  the  master,  is  the 
consideration  of  his  nationality. 

By  the  French  and  Spanish  principles  of  prize  law,  the  master  or  any 
other  ship's  officer,  is  not  entitled  to  claim,  the  protection  of  a  neutral 
citizenship,  unless  acquired  before  the  commencement  of  an  existin§^ 
war. 

In  England  it  is  optional  with  the  owner  to  engage  any  native  or 
naturalized  seaman  as  master  of  his  vessel,  without  requiring  any  legal 
evidence  of  his  capacity. — Jibbotty  p.  122. 

In  Denmark^  ship  masters  are  of  late  required  to  be  native ;  or  if  they 
are  of  a  belligerent  country,  that  they  should  have  been  naturalized  be- 
fore the  war,  and  have  attamed,  before  their  appointmenty  the  freedom  of 
some  city. 

In  the  United  States,  by  the  registry  act  of  1792,  ch»  45,  sec,  4,  15, 
^  The  master  is  required  to  be  an  American  citizen,  and  unless  he  is,  the 
ship  is  no  longer  entitled  to  American  privileges." 

By  act  of  3d  March,  1813,  ch.  18rlt,  it  is  enacted  that  it  shall  not  be 
lawful  to  employ  on  board  any  of  the  public  or  private  vessels  of  the  Uoit- 
ed  States,  any  persons  except  citizens  or  persons  of  color,  natives  of  the 
United  States ;  nor  so  to  employ  any  naturalized  citizen,  unless  he  pro- 
duces a  certificate  of  his  naturalization  to  the  commander  of  a  public  ship 
or  to  the  proper  collector  of  the  customs,  in  other  cases.  Bat  the  act  ia 
to  have  no  efiect  with  respect  to  the  employment  of  foreigners,  who  be- 
long to  any  nation,  that  shall  not  by  treaty  or  special  convention  with  the 
United  States,  have  prohibited  on  board  of  her  own  ships  the  employment 
of  citizens  of  the  United  States  who  have  not  been  naturalized.. 

For  the  employment  of  a  British  ship  it  is  necessary  that  the  master 
and  a  certain  proportion  of  the  mariners,  should,  in  many  cases,  be  British 
subjects,  from  a  very  obvious  principle  of  public  policy,  enforced  by  vari- 
ous provisions  of  the  legislature.  So  long  ago  as  the  reign  of  Queen  Eliza- 
beth, it  was  made  unlawful  to  load  or  carry  any  fish,  victuals  or  other 
things  in  any  bottom  whereof  a  stranger^born  was  ship  master,  from  one 
part  of  the  realm  to  another. — 5  Ehz.y  ch.  5,  sec.  8» 

2.  What  is  the  general  rule  as  to  the  liability  of  the  captain  for  his  coo- 
dnct  in  the  ship  1 

The  master,  in  the  discharge  of  his  duty,  is  answerable  even  for  the 
slightest  faults  he  may  commit  while  acting  in  that  capacity,  that  is,  for 
such  neglect  as  by  ordinary  care  wonld  have  -caused  no  prejudice. 

The  Russian  law  says :  the  master  is  to  look  to  evefythmg  with  the 
meet  particular  attention,  so  that  he  is  responsible  for  every,  even  the 
slightest  class  of  neglect. 

When  the  master  of  a  ship  enters  on  board  with  a  view  to  a  voyage, 
his  first  care,  (the  Spanish  law  says,  upon  his  own  responsibility),  isto  look 
to  the  sea- worthiness  of  the  ship ;  and  in  many  countries,  it  is  inoumbent 
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Oft  him  to  procure  an  ezamiDAtioa  of  the  vewel  hy  •kilfal  sorreyore,  and 
have  the  evidence  thereof  on  board. — Ordenanza  de  Bilbao^  24,  5,  14,  17 
Jlbboit  on.  Shippings  132.  Sione  y.  Ketland,  1  Wash.  Cir,  Rep.,  142.  Pur 
vtance  v.  ^ngus^  1  DalL  Rep.,  180.  S.  C.  Bee's  Mai.  Rep.,  369.  Tal- 
hon  ▼.  Tke  Commanders  ana  Owners  of  the  Three  Briggs,  1  Doll.  Rip.^  95. 
Murtms  v.  Ballard,  Bee^s  Mm.  Rep.,  51.  Slowcum  v.  Mayberry,  2  Wheat. 
Rep,,  1.  The  JjppoUon,  9  Wheat.,  365.  Mauroe  v.  Jllmeida,  10  FTAectf. 
jR<(p.,  473,  486.  The  Dundee^  1  Hag.  Adm.  Rep.,  109.  TAc  Marianna 
Flora,  11  Wheaton's  Rep.,  1  TA^  talmyra,  12  ^Aeotf.  i2«p.,  1.  ^tiribe 
▼•  Treviti,  1  Mason  Rep.,  96.  TAe  Ruckers,  4  /^o^.,  73.  T/ie  .^gincourt, 
1  Ifo^.  ^J»i.  i2ef>.,  261.  TAe  Enchantress,  I  Hag.  Jldm.  Rep.,  395. 
Chamberlain  v.  Chandler,  3  Maspn  Rep.,  242.  Schieffelin  v.  Harvey^  6 
Johns.  Rep,,  170.  Watkinson  v.  Laughton,  8  Johns.  Rep.^  213.  Reynolds 
V.  Toppin,  15  Mass.  Rep.,  370.  Du>5  v.  rA«  Otoner^  o^  Me  Revenge,  3 
TTa^A.  Cir.  i2ep.,  262.  The  Dundee,  1  ^ag.  wiiJm.  /{e;?^  109,  113,  120. 
Bynk.,  Q.  P.  Jur.,  /t6.  1,  cA.  19.  Duponceau's  Translation,  p.  147,  153. 
Montgomery  v.  fTAeofon,  1  Perer«'  •^</fn.  i^ep.,  397.  ;Sf.  C.  1  Do//.  /?<»., 
397.  ;S.  C.  ^ee'j  ^Jm.  l^ep.,  388.  TAe  JVeto  Drape/*,  4  J2o6.,  287.  The 
Johan  Sf  Siegesmund,  Edward,  Rep.,  242.  TAe  La  Reuter,  .1  DodsoiCs 
Rep^  22. 

The  fidelity  and  good  faith  of  the  captain  are  the  safe-guard  of  mari- 
time commerce.  The  proprietor  is  obliged  to  confide  his  interest,  and 
very  often  his  entire  fortune,  to  the  master  \  ha  has  therefore  a  right  to 
require  that  the  master  should  be  held  to  a  discreet  and  strict  discharge 
of  his  duty,  and  the  law  watches  over  the  interests  of  the  owner,  by  ren- 
dering the  master  responsible  for  the  least  fault,  de  levissimd  culpa. 

Tout  capitaine,  mattre  ou  patron,  charge  de  la  conduite  d^un  navire  au 
autre  bdtiment,  parte  Vart.  224  du  Code  de  Commerce,  est  garant  de  sesfautes, 
mime  legires,  dans  Pexercice  de  ces  fonctions. — Code  de  €^mmerce,  ariide 
221. 

En  considerant  la  nature  des  pauvoirs  et  desfonctions  du  capitaine,  ei 
la  qualiti  dans  laquelle  il  agit,  on  coneevra  aisiment  quCl  doit  itre  soumis  d 
la  responsibilite  la  plus  minutieuse.  D'un  cdti,  outre  la  fortune  de  tous  les 
interessis  au  navire  et  d  son  chargement,  le  salut,  la  vie  de  P equipage  et  des 
passagers  ne  lui  sont'ils  pas  encore  confits  1  II  est  le  maitre  absolu  de  sm 
conduite  sur  Its  mers  ;  le  salut  de  tous  depend  de  sa  vigilance  et  de  sa  fsr' 
mete,  de  la  confiance  qu'il  inspire,  et  de  la  rapiditi  de  Vobeissance  qu^il  com" 
mande.  ,D^un  autre  cdlif  il  est  le  mandataire  des  propriitaires  qui  Pont 
nomme. 

Sous  ce  double  rapport,  n*itait-il  pas  juste  qu*il  fiu  garant  des  fautes, 
ime  legires,  qu^il  peut  commettre  dans  Vexercice  de  ses  foTictions  1  11  doii 
-rlpondre,  d  Petait  de  son  iquipage,  aux  propriitaires  du  navire,  et  aux  char* 
geurs,  de  leurs  marchandises.  La  disposition  de  Part.  221  rentre  d*ailleurs^ 
mime  avec  quelque  modification  favorable,  dans  la  ihiorie  ginSrale  desprin^ 
cipes  qui  riglent  les  obligations  de  toul  mandataire  aalarii. — Voy.  art.  1992 
du  Code  Civile. 

Le  capitaine  est  un  mandalaire  d  gage,  qui  ripond  de  la  faute  tris- 
ligire :  ncn  enim  dubitari  opsrtet,  quin  is,  qui  salvumfore  ree^ity  non  solum 
mfutrtOj  sed  etiam  a  damno  recsdere  videatur.    C^est  aussi  U  aodrine  ju^em* 
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ieignent  totu  les  juriscansultei  qui  omt  ierit  iur  la  wiotiirt. — 8typmann$y  p, 
4,  tit.  15,  no.  322.  Vinnius  ad  Leg.  Rhod.^  p.  33,  eic.  Boulay-Patyj  tit. 
4,  sec.  1. 

Ilfaut  qu^un  capitaine  ait  le  talent  de  commander  ei  de  se  faire  obtir. 
FU  est  attaque  par  lea  ennemis  ou  par  lee  pirates^  H  a  besoin  de  toute  Pintri' 
viditi  d*un  militaire.  Supirieur  aux  accidents  ordinaires^  son  courage  doit 
dissiper  les  crenniesj  ramener  le  calme  dans  les  espf\ts^  animer  les  bras  les 
plus  timideSy  et  vaincre  la  fortune. 

D^autres  devoirs  moins  brillantSy  mais  non  moins  essentiels,  lui  sont 
imposes :  il  faut  qu^il  ait  soin  de  son  navire  et  de  la  marchandise  ;  qu^il 
vetlle  d  la  conservation  des  vietuailleSy  d  la  santi  de  son  iquipagey  au  bon 
crdre  et  c^  la  plus  exacte  discipline.  Ilfaut  qu'H  sache  user  de  Pautoriti  que 
la  lot  lui  donne.  Il  est  magistral  dans  son  bordy  et  le  pavilion  quHl  arbore 
lui  defire  tons  les  pouvoirs  que  les  circonstances  rendent  nicessatres, 

S^U  est  chargi  de  la  vente  et  des  ackatSy  ilfaut  qu'il  devienne  negocianty 
et  qu^il  en  remplisse  tous  les  devoirs  pour  Pavantage  de  ses  armateurs. 

Le  capitaine  exergant  une  espice  de  magisirature  d  son  bordy  doU  itre 
respecti  de  son  iquipage  /  aussi  Pandenne  Ugislation  et  la  nouvelle  lui  di* 
firent  une  puissance  et  une  sorts  de  jurisdiction  capables  de  conserver  ou  de 
rappeler  le  bon  ordre  dans  le  navire  :  ad  magistrum  pertinet  distiplina.^^ 
Boulay-PatVy  lorn.  1,  tit,  4,  sec.  1.  KurickCy  p.  748.  TargOy  ch,  12,  no. 
17.  Case-Kegisy  Disc.  136,  no.  14.  Valin  sur  Part.  22,  titre  du  Capitame. 
Boyer  sur  la  Coutume  de  BourgeSy  sec.  1.  Dumotdin  sur  les  Coutumes  de 
PariSy  glose.  3,  no,  1. 

The  proprietor,  in  giving  to  the  captain  the  Gommarid  of  his  ship,  is 
considered  to  have  authorized  him  to  do,  in  the  owner's  absence,  all 
which  he  shall  adjudge  necessary  for  the  well-being  of  the  ship  or  the 
success  of  the  expedition,  and  to  have,  in  advance,  assented  to  aL  the  obli- 
gations which  he  shall  contract  upon  this  subject.  The  216  art,  of  the  Code 
ds  Commerce  declares  that ''  Tout  propriiiaire  de  navire  est  civiliefnent  res- 
ponsible  des  faits  du  capitainCy  pour  ce  qiiest  rdative  au  nanvre  et  d  Pexpedi* 
tion. 

The  word  **  faits,"  or  acts,  is  understood  to  be  a  generic  term,  and 
comprehends  all  that  it  is  possible  fo  do ;  verbum  **/ac6re"  omnem  omnino 
faciendi  casum  complectitury  dandiy  solvendiy  numerandiy  judicandiy  ambu- 
landi. — Dig.y  lib.  16,  de  verb,  signif.  Hence  every  contract  or  quasi  con- 
tract of  the  captain  must  be  considered  as  an  act  within  the  law. 


POWERS  AND  DUTIES  OF  THE  -MASTER. 

1.  Has  the  master,  by  virtue  of  his  office,  power  to  sell  the  ship  1 

He  has,  in  cases  of  extreme  necessity,  acting  with  sooi  faith  and  for 
the  general  benefit  of  all  concerned. — Robertson  v.  C larky  1  Bing.  Rep.^ 
445.  Hayman  v.  Moltony  5  Esp.  Rep.y  65.  Reed  v.  Darbyy  10  Easrs  Rep.y 
143.  Somes  v.  Sugrvey  4  Carr.  4*  P*,  276.  BelPs  Gom.y  439.  The  Fanny 
Mnd  Elmiray  Edwards^  Mm.  Pr.,  118.  Mien  v.  Sugrucy  S  B.  4r  ^-^  ^1- 
Idle  V.  R»yal  Ex.  Ins.  Co.^  8  Taunton's  Rep.y  755.    Read  v.  Bonkam, 
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3  Brod.  Sr  Bing.  E^^  147.    Grten  ▼.  Boyal  Ex.  Ins.  Co.,  6  TtmnUm** 

But  the  proof  of  necessity  must  be  clear  beyond  a  doubt.  It  must 
be  shown  that  the  vessel  wad  not  only  in  want  of  repairs,  but  likewise  that 
it  was  impossible  to  procure  money  for  that  purpose. — Rtad  v.  Bonkam^ 
3  Brod.  Sf  Bing.  Rep.,  147.  The  Fanny  and  Elmira^  Edwarde^  Jldm.  Mep.^ 
118. 

Such  is  now  the  settled  law  in  England,  although  it  was  formerly 
much  doubted  whether  the  master  had  a  right  to  sell  the  ship  under  an> 
circumstances.  The  rule  in  the  United  States  is  substantially  the  same 
as  in  England.-*.^0ierican  Ins.  Co.  ?.  Centre,  ^  Wend.  Rep.,  45.  ScuU  ▼. 
Biddle,  2  Wash.  R^.,  150.  Paiapsco  Ins.  Co.  v.  Sotuhgate,  5  Peters^  S.  C» 
Ji^^.,  604,  620.  3  Kent^s  Com.,  p.  174,  175.  Centre  v.  .American  Ins.  Co^ 
7  Cou>en  Rep.,  564.  The  Tilton,  5  Mason's  Rep.,  465.  Gordon  v.  f*arsi. 
JbT.  Ins.  Co.,  2  Pick.  Rep.,  249.  The  brig  Sarah  Jlnn^  2  Sumner  Rep.,  206^ 
215.  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  R^.,  279*  Fountain  r. 
Phenix  Ins.  Co.,  1 1  Johns.  Rep.,  293. 

But  as  between  the  owner  and  the  purchaser  at  the  sale,  the  title  of 
the  owner  is  not  divested,  unless  such  necessitv  exist,  notwithstanding 
the  master  may  have  acted  with  entire  good  faith  and  in  the  exercise  of 
a  sound  discretion. — The  Tilton,  5  'Mason*s  Rep.,  465. 

Mr.  Justice  Washington  has  held,  that  the  master  has  authority  to 
sell  only  on  a  foreign  shore,  and  not  in  the  country  where  the  owner  lives. 
— Scull  v.  Biddle,  2  Wash.  Rep.,  150.  But  Mr.  Justice  Story  has  re- 
jected the  distnction,  and  held  that  if  such  an  urgent  necessity  exists  as 
renders  everv  delay  highly  perilous  or  ruinous  to  the  interests  of  aU  con 
cemed,  the  auty  of  the  master  is  the  same,  whether  the  vessel  be  strand 
f  d  on  the  home  shore  or  on  a  foreign  shore,  whether  the  owner's  resi 
dence  be  near  or  at  a  distance. — The  brig  Sarah  Ann,  2  SumnerU  Rep., 
215.  This  opinion  has  been  affirmed  by  the  supreme  court  of  the  United 
States,  and  is  now  undoubtedly  the  settled  law  of  this  country.  The  rule 
has  been  announced  by  the  court  in  the  following  terms :  *'  The  true  cri 
terion  for  determining  the  occurrence  of  tha  naaster's  authority  to  sell,  is 
the  inquiry,  whether  the  owners  or  insurers,  when  they  are  not  distant 
from  the  scene  of  stranding,  can,  by  the  earliest  use  of  the  ordinary  means 
to  convey  intelligence,  be  informed  of  the  situation  of  the  vessel  in  time 
to  direct  the  master,  before  she  will  probably  be  lost.  If  there  is  a  pro» 
bability  of  loss,  and  it  is  made  more  hazardous  by  every  dav's  delay,  the 
•master  may  then  act  promptly,  to  save  something  for  the  benefit  of  all 
concerned,  though  bi4  little  may  be  saved.  There  is  no  way  of  doing  so 
more  effectually,  than  by  exposing  the  vessel  to  sale,  by  which  the  enter* 
prise  of  such  men  is  brought  into  competition  as  are  accustomed  to  en- 
counter such  risks,  and  who  know  from  experience  how  to  estimate  the 
.probable  profits  and  losses  of  such  adventures." — Jfew  Eng.  Ins.  Co.  v. 
The  brig  Sarah  Jinn,  13  Peters^  S,  C.  Rep,^  387.  It  was  also  held,  in  the 
same  case,  that  the  power  of  the  roaster  to  sell  the  hull  of  his  stranded 
vessel,  exists  also  as  to  her  rigging  and  sails,  which  he  may  have  stripped 
from  her  after  unsuccessful  efforts  to  get  her  afloat ;  or  when  his  vessel^ 
in  his  own  judgment,  and  that  of  others  competent  to  form  an  opinion  sixyk 
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to  advise)  cannot  be  delivered  from  her  peri).  The  prasamption  is,  that 
they  are  injured,  and  cannot  a^in  be  applied  to  the  nse  of  the  vessel, 
and  are  daily  becoming  of  less  yalne.  In  England,  it  is  the  duty  of  the 
master  to  repair  the  vessel,  unless  there  is  an  actual  total  loss,  or  he  has 
no  means  of  repairing,  and  cannot  procure  them  by  bottomry. — Read  v. 
Bonham^  3  Brod,  Sr  Bing,  Rep.^  147.  Cambridge  v.  •^ndtriotiy  4  Dote,  if 
RyL  Rep,,  203.  Idle  v.  Royal  Exch.  Ins.  Co.^  7  Taunton's  Rep,,  755. 
Robertson  v.  Clark,  1  Bing,  Rep,,  445. 

If  the  voyage  be  broken  up  in  the  conrse  of  it  by  ungovernable  cir* 
eumstances,  the  master,  in  that  case,  may  even  sell  the  ship  or  cargo, 
provided  it  be  made  in  good  faith,  for  the  good  of  all  concerned,  and  in  a 
case  of  supreme  necessity,  which  sweeps  all  ordinary  rules  before  it.— 
Cannon  v.  Meabem,  1  Bingham's  Rep.,  U3,  Fanny  and  Elmira,  Edw» 
Jldm,  Rep.,  117.  Read  v.  Bonham,  3  Bro.  4*  Bing.^  147.  Scull  v.  Brid- 
die,  2  Wash,  Cir.  Rep,,  150.  The  Schooner  Tilton,  5  Mason,  476,  477. 
Hayman  v.  MoUon,  5  Esp.  IT:  P.  Rep,,  65.  Mills  v.  Fldcher,  Dong.  Rep.y 
219.  Idle  V.  The  Royal  Exchange  Insurance  Company,  8  Taunt.  Rep.,  755, 
Freeman  y.  The  East  India  Company,  5  Bam.  4*  wf/a.,  617.  Robertson 
V.  Clarke,  1  Bingham's  Rep,,  445. 

The  French  code  allows  the  master  to  sell  the  ship  in  the  single 
case  of  innavig ability  ;  but  by  the  ancient  ordinances,  the  prohibiti6n  was 
entire  and  absolute.  The  innavigability  of  the  ship  ought,  however,  to  be 
first  ascertained  and  .declared  by  the  local  magistrate!  of  the  place  ;  or,  if 
in  a  foreign  country,  by  the  French  consul. — PardessUs,  Droit  Com,,  tome 
3,  26  ;  Boulay-Paty,  tome  2,  85  ;  Code  de  Commerce,  art,  237 ;  Ord.  de  la 
Marine,  tit,  du  Capitaine,  art.  19  ;  1  Valines  Com,,  444. 

In  the  case  of  the  American  Insurance  Company  v.  Center  (4  Wen- 
dell, 45),  it  was  held,  that  in  this  country,  the  master's  right  to  sell  was 
more  extensive  than  in  England ;  for  here,  if  there  existed  a  technical 
total  loss,  and  the  master  has  reason  to  believe  the  owner  would  elect  to 
abandon,  he  might  sell  the  ship.  The  English  rule  is*more  strict,  and  it 
is  the  duty  of  the  master  to  repair  the  vessel,  unless  there  be  an  actutU 
total  loss,  or  he  has  no  means  of  repairing,  and  cannot  procure  any  by  the 
hypothecation  of  the  ship  or  cargo'.  In  the  cases  of  Gordon  v.  The  Mass. 
F.  and  M,  Ins,  Co,,  2  Pick,,  249,  and  of  Hall  v.  The  Franklin  Insurance 
Company,  9  Pick,,  466,  the  stricter  doctrine  of  the  English  law  was  as- 
serted and  maintained.  The  master's  authority  to  self  the  vessel  was 
confined  to  cases  of  extreme  necessity,  and  where  he  acts  with  the  most 
perfect  good  faith  for  the  interest  of  the  owner,  and  when  he  has  no  op- 
portunity to  consult  the  owner  or  insurer,  and  the  necessity  leaves  him 
no  alternative.  This  strict  rule  is  the  one  best  supported  by  reason  and 
authority. — See,  also,  to  the  same  point,  the  case  of  the  Brig  Sarah  .^nn, 
2  Sumner,  206.  Mso,  the,  case  of  the  J^ew  England  Insurance  Company 
V.  Tke  Sarah  Jinn,  13  Peters,  307,  where  the  power  of  the  master  to  self, 
in  a  case  of  extreme  necessity,  and  acting  in  good  faith,  is  fully  sus- 
tained. 

• 

For  two  centuries  past,  the  doctrine  on  this  subject  has  been  sub 
jected  to  numerous  and  important  changes,  in  all  great  commercial  coun- 
tries.    By  the  general  maritime  law  of  Europe,  as  found  in  the  earlier 
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ordinances,  the  maeter  bad  no  such  power,  trirtuie  officii^  under  any  eir> 
cumstances.  Tke  laws  of  Oleron,  the  laws  of  Westcapelle,  of  Wisbuy, 
and  the  marine  ordinances  of  Louis  lY.,  contained  absolate  and  unquali- 
fied prohibitions  against  a  sale  by  the  master^  without  a  special  proeura« 
tion  from  the  owner ;  and  Valin  remarks,  that  the  term  master  is  to  be  un- 
derstood only  with  reference  to  the  navigation  of  the  vessel,  and  not  as 
implying  any  dominion  or  property  in  it.  But  to  meet  the  greater  exigen« 
cies  of  modern  commerce,  the  master's  office  has  become  enlarged,  by  an 
expansion  of  this  rule,  into  that  of  an  agent  clothed  with  power  to  act  in 
certain  circumstances,  for  the  benefit  of  all  concerned.  Thus,  the  Code 
Jfopolton  introduces  the  case  of  the  vessel  legally  proved  by  a  survey  not 
to  be  navigable,  as  an  exception  to  the  old  rule.  Nor  is  this  the  only 
instance,  upon  the  continent,  in  which  we  find  an  expansion  of  this  doc* 
trine. — Droit  Mar.  de  Wisbuy,  art.  17.  ParduauSj  tome  1,  p.  472^ 
Jugemens  D^Oieroriy  art.  1.  PardetiUSy  tome  l^  p.  Z23.  Lois  de  WestcW' 
peSej  Judgment  3.  Pardesaus^  tome  1,  p.  372.  VOrd*  de  la  Marine^  liv. 
%  tit,  1,  art.  19.  Valin  Cmnm.y  tome  1,  p.  443,  444  Code  de  Commerce^ 
art.  237.    Jacobton^a  Sea  Lawa^  by  Fricky  book  4,  ch,  5^  p.  360. 

2.  Can  the  master  hypothecate  or  sell  a  cargo  1 

He  may,  (in  certain  cases.  Although,  as  a  general  rule,  the  master 
is  a  stranger  to  the  cargo,  beyond  the  purposes  of  safe  custody  and  con- 
veyance,  still,  in  oases  of  instant,  and  unforeseen,  and  unprovided  ne- 
cessity, the  character  of  agent  and  supercargo  is  forced  upon  him  by  the 
Seneral  policy  of  the  law,  as  weU  at  sea  as  in  intermediate  ports ;  nn* 
er  which  circumstances,  if  he  cannot  obtain  funds  on  a  pledge  of  the 
ship,  he  has  power  to  bind  the  whole  cargo  for  the  repairs  necessary  to 
efifect  the  prosecution  of  the  voyage,  by  a  bottomry  bond,  or  to  sell  a  part 
of  it,  for  the  same  purpose.  The  case  of  the  Gratitudine,  3  Robinson^a 
jSdm.  R.y  240 :  it  is  the  peculiarity  of  the  masterly  judgment  of  Sir  Wil* 
liam  Scott,  in  his  celebrated  case,  that,  while  it  settles  the  point  imme* 
diately  before  the  court,  it  has,  at  the  same  time,  announced  the  whole 
doctrines  of  the  master's  relation  to  the  cargo  so  fully,  and  with  such 
clearness  and  cautious  examination  of  authorities,  that  it  has  been  receiv- 
ed with  implicit  confidenc«fUpon  all  the  points  which  it  touches. — See^ 
alsoj  Freeman  v.  £.  /.  Company^  5  B,  ^  Jlld.^  617.  JHorris  v.  Eobimon^  3 
B.  it  Cresw.j  196.     Curran  v.  Meabum^  1  Bingham^  243. 

In  order  to  justify  the  master  in  selling  or  hypothecating  the  cargo, 
it  is  necessary  that  the  repairs  of  the  ship  should  be  made  for  the  com« 
mon  benefit  of  both  ship  and  cargo.  This  doctrine  has  been  amply  recog« 
nized  in  the  United  States. — Fontaine  v.  Col.  Ins.  Co.j  9  Johns.  i2.,  29. 
Searle  v.  Scovell^  4  Johns.  Ch.  R^  222.  jSmerican  Ins.  Co.  v.  Caster^  3 
Paige's  i2.,  323.  Ross  v.  Ship  Jlctive,  2  Wash.  R.,  226.  The  Packet^  3 
Mason's  R.,  255.  The  Zephyr^  Ibid^  841.  United  Ins.  Co.  v.  ScoUy  1 
Johns.  R.J  106. 

The  same  principle  of  necesMty  also  authorizes  the  master  to  throw 
overboard  a  part  of  the  cargo,  in  order  to  save  the  residue  ;  or  even  the 
wholoi  in  cases  of  extreme  danger,  when,  in  his  judgmenti  the  crew  cannot 
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^theTwise  be  saved.-- 7Ae  Gratttudine^  3  Rob.  Mm.  A.,  240.  ^  It  is  said," 
observed  Sir  William  Scott  in  this  case,  *^  that  this  power  of  throwing' 
over  the*  whole  cannot  be  but  in  cases  of  extreme  danger,  which  sweeps 
all  ordinary  rules  before  it  j  and  so  it  is.  So,  likewise,  with  respect  to 
any  proportion,  the  master  can  be  justified  only  by  that  necessity  ;  noth- 
ing short  of  that  will  do.  The  mere  convenience  of  better  sailing,  or 
more  commodious  stowage,  will  not  justify  him  to  throw  overboard  the 
smallest  part.  It  must  be  a  necessity  of  the  same  species,  though,  per- 
haps, differing  in  degree." 

By  the  ancient  marine  ordinances,  the  master  was  required  to  take 
the  opinion  of  the  crew  upon  the  necessity  for  the  jettison,  and  some 
of  them  specified  the  goods  to  be  first  selected.— iJrot^  Mar,  des  RhO' 
diensj  ch.  9,  36.  Pard.y  tome  1,  243,  254.  Lois  D*Olerony  art* 
8,  9.  Ibid,  p.  328,  329.  Lois  de  Wisbuy^  art.  29.  Consolato  del  Mare, 
ch.  54,  (99.)  Pard.,  tome  2,  p.  104.  And  it  is  now  the  hiw  of  France. — 
UOrd.  de  la  Marine,  liv.  3,  tit.  2,  art.  1.  Code  de  Commerce,  art.  410. 
But  by  the  law  of  England  and  the  United  States,  the  master  alone  is 
authorised  to  make  a  jettison,  and  he  is  not  bound  to  consult  the  crew.— 
The  Jfimrod,  JVare^s  R.^  1.  Simms  v.  Gumey,  4  Binn.  R.,  513.  And 
he  may  select  such  articles  as  he  thinks  proper. — The  Graiitudine,  3 
Rob.  Mm.  R,,  240.  ^S^ee  Jlbbott  on  Shipping,  part  3,  ch.  3,  sec  3,  for 
some  judicious  remarks  upon  the  observance  of  forms  in  making  a  jetti- 
son. But  it  seems  still  to  be  recognized,  that  the  master  should  draw  up 
an  account  of  the  jettison,  and  verify  it  by  his  own  Oath,  and  that  of  some 
of  his  crew,  as  soon  afterwards  as  may  he.~*dbbott  on  Shipping,  part  3, 
cA»  8,  sec  3.     Ordenanza  de  BUboa^  24,  43,  47. 

The  master  may  hypothecate  the  freight  by  a  bottomry  bond,  under 
the  same  circumstances  of  necessity  in  which  he  is  allowed  to  give  that 
security  on  the  ship  itself;  but  is  not  authorized  to  hypothecate  the  cargo 
unless  he  cannot  obtain  the  necessary  supplies  upon  the  credit  of  the 
ship  and  freight. — The  JSTelson,  1  Hag.  Jldm.  R,,  169.  The  Jlugusta, 
1  Dods.  Mm,  R.,  283.  The  Jacob,  4  Rob.  Jidm.  R.,  94.  The  Packet^ 
3  Mason  s  R.,  255.  The  Zephyr,  Ibid,  341.  Murray  v.  Lazarus,  1  Paine^s 
R.,  527.     The  Graiitudine,  3  Rob.  Mm.  R.,  240. 

3.  Cannot  the  master  resort  to  a  direct  hypothecation  of  the  ship,  by 

giving  a  bottomry  bond  1 

* 

He  can,  in  some  cases.  This  is  said  to  be  one  of  the  most  delicate 
powers  entrusted  to  the  master,  and  is  liable  to  be  attended  with  danger- 
ous results  to  the  owner.  Yet,  from  the  earliest  periods  of  commerce,  it 
has  been  one  of  the  acknowledged  powers  of  the  master,  to  be  exercised 
only  in  cases  of  imperious  necessity. — Lois  D'Oleron,  art.  1.  Valines 
Comm.,  tome  1,  p.  441.  1  BelPs  Comm.^  p.  433,  440.  Lord  Mansfidd,  in 
Wilkins  V.  Carmichael,  3  Doug.^  101.  Sir  Joseph  Jekyl,  in  Watkinson  v. 
Bamardiston,  2  P.  Wm.,  367.  The  Gratitudine,  3  Rob,  Mm.  R.j  240. 
The  Hero,  2  Dods.  R.,  139.     Duke  of  Bedford,  2  Hag.  A.  R.,  240,  267. 

But  the  master,  in  giving  this  species  of  real  security,  is  under  spe- 
cial restrictions.     Ist.  It  must  be  out  of  his  power  to  obtain  a  personal 
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credit,  either  in  the  name  of  his  owners,  or  in  his  own  name,  at  the  place 
where  he  proposes  to  hypothecate  the  ship. — Ross  v.  Ship  Activt^  2 
Washington's  R„  226.  Tunno  v.  Ship  Mary^  Beer's  12.,  120.  JIurray  o. 
Lazarus,  1  Paine  s  R.,  572.  The  Brig  HutUer,  Ware's  R.,  249.  The 
lortituik,  3  Sumner's  R.,  228.  The  Jfelson^  '1  Hags^ard's  Adm.  R.^  169. 
The  Rhadamanthe,  1  Dodson's  Jldm,  22.,  283.  The  Sydney  Cove^  2  Dod- 
sofCs  Mm.  R.,  201.  The  Augusta,  I  Dodson's  Mm.  R.,  283.  The  Syd- 
ney  Cove,  2  Dodson's  Adm.  R.^  11.  The  Hero^  2  Dodson's  Jldm,  J2.,  11. 
The  Reliance,  3  Hag.  Adm.  R.,  66.  Forbes  v.  The  Hannah,  Hopk.  R.^ 
176.  S.  C,  Beer's  Mm.  R,  348.  Canezares  v.  rA«  SanHssima  Trinu 
dad,  Hopk.  /2.,  185.  S.  C,  ^ee'«  «/f<iin.  R.,  353.  ^oreo/  v.  TAe  GoUen 
Rose,  Bee's  A  dm.  R,,  141.  PtUnam  v.  TA«  Schooner  Polly,  Be^s  Mm. 
R.,  151.  Henry  ▼.  TAe  iSAtp  /oAn  and  Mice,  1  fF(MA.  Cu*,  R.,  293. 
Rucker  t\  Cunningham,  2  Peiers'  Mm,  R.,  295.  TAe  SfAi)}  Lavinia,  I 
Wash,  Cir.  R.,  49.  Cupisino  v.  Pere^,  2  Do//.  /2.,  194.  JKmJ  v.  Coaim. 
/n.f.  Co.y  3  Johns,  R.,  352.  Fontaine  v.  Columbia  Ins,  Co,,  1  Johns,  R,^ 
29.  TAe  £f/oo/7  .^^ory,  1  Pai»e'«  Cir.  i2.,  671.  Sloan  y.  The  Ship  A,  E.  /.,. 
Bee's  Adm.  R.,  250.     The  Packet,  3  Mason  R,,  255. 

2dly.  The  advances  must  be  for  repairs  and  supplies  necessary  for 
effectaating  the  objects  of  the  voyage,  or  the  safety  and  security  of  the 
«hip. — Putnam  v.  The  Polly,  Bee's  R,,  157.  Turno  v.  Ship  Mary,  Ibid^ 
120.  The  FortUude,  3  Sumner's  R,,  228.  The  Mary,  1  Paine,  671. 
The  Duke  of  Bedford,  2  Hag.  Adm,  R.,  294.  1  Bell's  Comm.,  434.  The 
Aurora,  1  Wheaion's  R,,  96.  The  Virgin,  8  Pe/er*'  R.,  538.  //tirry  v. 
;SAt>  John  and  Alice,  1  ^(utA.  R.,  293.  Crawford  et  al.  v.  TAe  William 
Penn,  Ibid,  484.  FTo/cieA  v.  Chamberlain,  3  ^(uA.  C.  C,  290.  Rucker 
V.  Conyngham,  2  Pe/.  wfc/m.  iZep.,  295.  Patton  v.  TAe  Randolph  Giipm^ 
457. 

3d1y.  If  the  master  have  money  of  the  owner  on  board,  he  cannot 
resort  to  bottomry  until  he  has  first  applied  it  as  far  as  it  will  go,  unless  it 
would  defeat  the  purposes  of  the  voyage. — The  Packet,  3  Mason's  R.,  255. 
Forbes  v.  The  Hannah,  Bee,  348.  Rucker  v.  Conyngham,  2  Pet,  Adm,^ 
295.  Canezares  v.  Saniissima  Trinidad,  Bee,  353.  Tumbull  v.  TA^ 
Enterprise,  Bee,  345.  The  Lavinia  v.  Barclay,  1  Wash,  C.  C„  49.  Hurry 
V.  i7/^rry,  2  H'oaA  C.  C,  148.  TAe  Aurora,  1  ^Aearon'f  12.,  96,  102. 
J  Wash.  Cir,  R.,  293.  2  Peters'  Adm.  R.,  295.  £ee'*  Adm.  R ,  400. 
TAe  Sydney  Cove,  ^  Dod^on  12.,  1.  The  J^elson,  1  /fag.  Adm,  12.,  169 
7Ae  1/ero,  2  2>od«.,  139. 

4th ly.  The  master  can  hypothecate  the  ship  only  in  a  foreign  port. 
— L'Ord.  de  la  Marine,  lib,  2,  tit,  2.  art.  17.     Code  de  Commerce,  art.  232. 
Emerigon,  tome  2,  page  424.      Abbott  on  Shipping,  part    2,    chap.    3, 
page  123. 

Mr.  Justice  Story  has  given  a  very  elaborate  and  learned  judgment, 
in  the  recent  case  of  the  Ship  Fortitude,  3  Sumner's  R,,  228,  respecting 
the  judicial  definition,  in  this  country,  of  the  necessity  which  will  jusiifj 
a  master  in  giving  a  bottomry  bond. 

For  further  information  respectii^  hypothecation  of  the  ship,  see  the 
/pUowing  coses : — 

Mmiraliy  Digest,  title,  Material,  Men,     The  Alexander,  I  Dods,  Adm^ 
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R.y  273.  Boreal  v.  The  Golden  Roie^  Bee^s  R.y  131.  Crawford  et  al.  ▼• 
The  William  Penn,  3  Wash.  R.,  4gt.  The  Jane,  1  Doda.  Mm.  i?.,  466. 
The  Kennesaly  Castle,  3  Hagg.  Mm.  12.,  1.  Moreton  v.  GibbonSy  3  7er« 
12.,  K.  B.,  267.  TAe  JV>/mi»,  1  Hagg.  Mm.  J2.,  3  <•  179.  Pofton  v. 
TAc  Randolph,  Gilpin's  R.,  457.  ?%«  Rubicon,  3  i^a^.  ^<Ibi.  12.,  9.  Sel- 
den  V.  Hendrickson,  1  Brockenborough^s  R.,  396.  Soares  v.  i2aAan,  6«/bre 
rA«  Judicial  Committee  of  the  Privy  Council  in  England,  on  appeal  jrom 
the  High  Court  of  .Admiralty,  London  Law  Magazine,  February,  1839,  Fo/. 
4,  p.  30.  The  Tartar,  1  Hagg.  Mm.  R.,  1  *  3,  12  *  13.  The  Vibelinj 
High  Court  of  Mmiraliy,  reported  in  the  Monthly  Law  Magazine,  Dec,, 
1838.     La  Ysabel,  1  Dods.  Mm.  R.,  273,  276. 

A  contract  of  hypothecation  made  by  the  master  does  not  transfer 
the  property  of  the  ship.  True,  it  gives  the  creditor  a  privilege  or  dalim 
upon  it,  to  be  carried  into  effect  by  legal  process  j  but  this  kgal  claim  is 
alone  all  it  does  give.  Such  is  the  law  of  Bnglaad. — Johnson  v.  Shtppen, 
2  Lord  Ray.,  984 ;  and  the  same  doctrine  will  be  found  in  Blair  v.  The 
Ship  Charles  Carter,  4  Cranch,  328.  It  is  contrary,  therefore,  to  the  na- 
ture of  hypothecation,  admitting  the  master's  power  to  hypothecate  the 
cargo,  that  he  should  engage  to  deliver  the  cargo,  in  the  first  instance, 
into  the  hands  of  the  lender's  appointee  at  the  place  of  destination,  so  as 
to  enable  him  to  sell  it,  and  receive  the  proceeds  for  the  use  of  the  lender, 
without  giving  the  nierchant  an  opportunity  of  taking  it  into  his  owa 
hands  upon  discharging  the  incumbrance ;  and,  consequently,  the  master 
has  no  power  to  enter  into  such  an  engagement. — Johnson  v.  Graves,  2 
TauTUon,  344. 

The  value  of  the  ship  and  freight,  supposing  the  ship  to  reach  the 
place  of  destination,  may  sometimes  be  thought  an  insufficient  security 
for  the  amount  of  the  expenses  of  the  repairs,  &c.,  necessary  to  put  ths 
ship  into  a  condition  to  proceed  with  its  cargo,  and  perform  the  voyage. 
In  such  a  case  of  necessity,  it  has  been  always  held,  that  the  master,  if 
he  cannot  otherwise  obtain  money,  may  sell  a  part  of  his  cargo  to  enable 
him  to  convey  the  residue  to  the  destined  port ;  and  it  has  been  very  sol- 
emnly decided,  in  the  Court  of  Admiralty,  that  the  master  may  hypothe- 
cate the  cargo  as  well  as  the  ship  and  freight. — Parmenter  v.  Todhunler, 
1  Campbell,  541.  The  GroHtudine,  Mazzola,  3  Rob.  A.  R.,  240.  And 
see,  also,  Hanseatic  Ordinance,\yrt.  58.  Hansedtic  Ordinance  o/*  1614,  tU, 
6,  art.  1.  French  Ordinance,  liv.  2,  tH.  1.  Du  Capitaine,  art.  17,  4*  /iv. 
3,  tit,  5.  Des  Contrats  d  la  grosse,  art.  8.  Emerigon,  tome  2,  p.  424* 
Molloy,  book  2,  ch.  2,  sec.  2.  WeskeU,  tit.  Bottomry,  sec.  20,  23. .  Lis- 
ter  V.  Baafter,  2  Stra.,  695. 

It  is  obvious  that  a  loan  of  money  upon  bottomry,  while  it  relieves 
the  owner  from  many  of  the  perils  of  a  maritime  adventure,  deprives  him 
also  of  a  great  part  of  the  profits  of  a  successful  voyage  \  and,  therefore, 
in  the  place  of  the  owners'  residence,  where  they  may  exercise  their  owa 
judgment  upon  the  propriety  of  borrowing  money  in  this  manner,  the 
master  of  the  ship  is,  by  the  maritime  law  of  all  states,  precluded  from 
doing  it  so  as  to  bind  the  interest  of  his  owners  without  their  consent.— - 
Abbott  on  Shipping,  p.  123.     Hanseatic  Ord.,  Art.  58. 

The  meaning  of  the  words  '^  plase  of  residence"  {la  demeure  dm 
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propridatres)^  has  given  occasion  to  some  questions  in  France,  With  us 
(said  Mr.  Jnstice  Abbott,  p.  123),  I  apprehend  the  whole  of  England  is 
considered,  for  this  purpose,  as  the  residence  of  an  Englishman — at  least, 
before  the  commencement  of  a  voyage.  Ireland  has  been  held  to  be  a 
foreign  country  in  the  case  of  an  English  ship^  hypothecated  by  the  mas- 
ter in  the  course  of  a  voyage. — Meneton  v.  Gibbon^  3  Ter.  Rtp.^  K,  B. 
267.  But  doubt  may  be  entcirtained,  \fhetber  the  incorporation  of  Ire- 
land with  England,  by  the  Act  of  ^^ion,  may  not  have  the  effect  of  alter- 
ing the  rule.  (See  the  iudgment  in  the  Rhadamanlhe^  Mayer,  1  Dodsan^ 
A.  R,)  The  Court  of  Admiralty,  not  long  ago,  granted  the  warrant  to» 
arrest  the  ship  on  a  bottomry  bond  executed  at  Jersey,  for  the  repairs 
and  outfit,  by  a  persoi)  who  was  both  master  and  owner. — The  Barham^ 
Chegwin,  4  Rob.  A»  /{.,  1.  In  the  bond,  this  person  was  described  as  of 
London^  and  the  ship  as  of  Jersey.  The  authority  of  the  court  to  hold 
cognizance  of  the  cause  does  not  appear  to  have  been  disputed  by  the 
owner ;  and  in  the  result,  the  ship  was  sold  under  a  decree  of  the  court, 
— The  Barbara,  Chegwin,  4  Rob.  Jl.  /£.,  2  And  see,  also,  La  Ysabd 
Boyo,  1  Dad.  A  dm,  R.,  273.  This  was  a  Spanish  ship,  on  a  voyage  from 
Alicante  to  London,  and  it  put  into  Corunna  to  repair.  The  master  there 
had  no  acquaintance ;  and,  what  is  not  at  all  unusual  among  strangers^ 
he  had  no  credit,  as  the  story  is  told,  and  he  gave  a  bottomry  bond  there 
to  pay  the  expenses  of  repairs.  Lord  Stowell,  in  this  case,  decided  that 
the  bottomry  bond  was  valid  i  and,  in  the  course  of  his  judgment,  re 
marked ; — 

^^  It  was  not  in  the  same  province  of  that  distracted  kingdom  that 
the  transaction  took  place ;  nor  could  the  master,  under  the  circumstances 
ki  which  he  was  placed,  have  applied  to  his  owners  for  assistance ;"  and 
added,  ^  It  is  true,  that  it  is  usually  required,  as  a  condition  necessary  to 
the  vslidity  of  bonds  of  this  kind,  that  they  should  be  executed  in  a  foreign 
port.  But  the  law  does  not  look  to  the  mere  locality  of  the  transaction* 
The  validity  or  invalidity,  of  the  bond  does  not  rest  on  that  circumstance 
only,  but  upon  the  extreme  difficulty  of  communication,  which  was,  ia 
£iict,  greater  than  if  the  ship  had  been  in  a  foreign  port.  If  the  policy  of 
the  law,  in  allowing  this  authority  to  the  master,  to  hypothecate  his  ship 
and  cargo,  is  founded  on  the  extreme  difficulty  of  communicating  with 
his  owners,  there  is  no  reason  for  saying,  that  there  was  not  abundance 
of  difficulty  to  authorize  him  to  do  so  in  the  present  instance." — See,  also^ 
Cupisino  v.  Perez,  2  DaU,  R.,  194.  Read  v.  Comm.  Ins.  Co.,  3  Johns,  JS., 
352.  Fontaine  v.  Columbian  Ins.  Co.,  9  Johns.  R.,  29.  J^urray  v.  Laz^ 
writs,  1  Paine's  Cir.  R.,  572.  Forbes  v.  The  Hannah,  Hapk.  R.,  176, 
S.  C,  Bee^s  Adm.  R.,  348.  Canizares  v.  The  Santissima  Trinidad,  Hopk. 
R.,  185.  S.  C,  Bee's  Adm.  R.,  353.  Tunno  v.  The  Ship  Mary,  Bee's 
Adm.  R.,  120.  ^oreoZ  v.  The  Golden  Rose,  Bee's  Adm.  R.,  131.  Ptd- 
nam  v.  The  Schooner  PoUy,  Ibid,  157.  Henery  v.  The  Ship  John  and 
Alice,  1  Wash.  Cir.  R.,  293.  Rucker  v.  Cunningham,  2  Pet.  Adm.  R^ 
295.  The  Ship  Lavinia,  1  Wash.  Gir.  R.,  49.  Ths  Sloop  Mary,  1  Paine' 9 
Cir.  R.,  671.  Sloan  v.  The  Ship  A.  E.  I.,  Bee's  Adm.  R.,  250.  Tkm 
Packet;  3  Mason's  R.,  255. 

With  regard  to  e^  foreign  country,  the  rule  appears  to  be,  that  if  the- 
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loilaflter  of  a  ▼essel  has  occasion  for  money  to  repair  or  rktual  his  ship,  or 
for  any  other  purpose  necessary  to  enable  him  to  complete  the  entierprise 
in  which  she  is  engaged,  whether  the  occasion  arises  from  any  extraordi- 
nary peril  or  misfortune,  or  from  the  ordinary  course  of  the  adventure,  he 
may,  if  he  cannot  otherwise  obtain  it,  borrow  money  on  bottomry,  at  ma^ 
ritime  interest,  and  pledge  the  ship  and  the  freight  to  b^  earned '  in  the 
voyage,  for  repayment  at  the  terminati<m  of  the  vo3;«ge*— ^660/^  <m  Ship' 
ving,  p.  i25.  W  hen  this  is  done,  the  owners  are  never  personally  responsi* 
ble — MoUoy^s^  book  2,  chap  2,  sec.  %  The  law  is  the  same  in  England. — 
•Abbdt  on  Shippings  125.  And  this  doctrine  is  equally  well  settled  in 
America^  there  being  a  uniform  series  of  authorities  in  its  favor  in  the  sub* 
ordinate,  as  well  as  in  the  higher  tribunals.—- (Jtfr.  Story*$  noie  2). — •Abbott 
on  Shippings  0.  125.  The  remedy,  the  lender,  the  master,  or  the  ship.— 
Abbott  on  Shippings  125. 

But  if  the  person  who  thus  advances  money,  does  not  choose  to  take 
upon  himself  the  risk  of  the  ship's  return,  and  will  be  content  not  to  de« 
mand  maritime  interest,  there  seems  to  be  no  reason  why  the  master 
should  not  pledge  both  the  ship  itself,  and  the  personal  credit  of  the  owner 
— Abbott  on  Skipping,  p,  125. 

It  is  necessary,  however,  to  the  validity  of  a  bond  securing  maritime 
interest,  that  the  money  should  be  originally  advanced  upon  the  credit  of 
the  ship.  If  it  be  originally  advanced  upon  the  credit  of  the  owner,  and 
such  a  bond  be  afterwards  given,  in  consequence  of  doubt  arising  as  to 
his  responsibility,  even  before  the  ship  leaves  the  place  of  advance,  the 
bond  will  be  invalid.— Ti^e  Jlugusta,  D^Bluhn,  1  Dodson^  A.  R.,  283. 

The  master  is  not  bound  to  apply  money  on  board  belonging  to  ship* 
pers,  to  the  ship's  necessities,  before  borrowing  on  bottomry,  at  least,  if  it  be 
not  equal  to  the  sum  wanted  for  repairs,  nor  in  preference  to  selling  goods 
for  such  a  purpose.  Much  in  this  respect  tnust  be  left  to  his  discretion, 
with  reference  to  the  nature  and  objects  of  the  toyage,  and  the  interest 
of  all  concerned. — The  Packet,  3  Mason  Mep.y  255. 

Where  the  master  is  well  authorized  by  the  necessities  of  the  ship  to 
raise  money  on  bottomry,  the  lender  is  not  bound  to  see  the  application 
of  the  money ;  and  thongh  there  be  some  dishonesty  in  the  master,  if  the 
lender  does  not  participate  in  it,  he  is  not  affected  by  it. — Tke  Jane,  1 
Dods.  Rep.,  465.  The  Ganizares  v.  Santissitlta  Trinidady  Bee,  361.— 
Wilner  v.  The  Smitax,  2  Pet,  jSdm.,  300.     The  Virgin,  8  Per.,  538.         * 

It  was  decided  in  the  case  of  The  Alexander  TaH^  1  Dodson,  A* 
Rep.,  278,  that  it  was  no  objection  to  the  validity  of  such  a  bond,  that  it 
happens  to  be  given  to  the  consignees  of  the  cargo,  the  necessity  of  bor- 
rowing by  hypothecation  and  the  fairness  of  the  transaction  being  estab* 
lished.  There  seems,  however,  to  be  some  diversity  of  opinion  in  the 
American  authorities  upon  the  point  whether  a  consignee  can  take 
a  bottomry  bond.  See  the  following  cases. — Liebart  v*  The  Ship  Empe^ 
ror,  Hopk,  Rep.,  163,  S.  C.  See's  Adm.  J2ep.,  339.  Rucker  v.  Cunning'- 
ham,  2  Peter^  Adm.  Rep.,  295,  307.  Ship  Lavinda  v.  fiarday,  1  Wash. 
Cir.  Rep.,  49.  Ross  v.  The  Ship  Active,  2  Wash.  Cir.  Rep.,  226.  Rea^ 
V.  Com.  Ins.  Co.,  3  Johns.  Rep.,  452.  The  Hero,  2  Dodson  Rep.,  139, 
The  Jielson,  1  Hag.  Rep.,  169.     Generally  the  master  cannot  hypothecate 
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in  favor  of  a  consignee. — Ib^  Harvey  v.  The  John  and  Mice^  1  Wash*  C 
C,  293.  .  Hcarvty  v.  Harvey^  2  Wash.  C.  C^  148.  Liehart  t.  The  Empe- 
rtn-y  Bee\  339. 

As  a  general  rule,  if  there  is  any  agent  of  the  owner  at  the  place,  the 
master  cannot  hjrpothecate  the  ship. — Boreal  v.  the  Golden  Rosej  Bee^e 
R^,^  131.     Selden  v.  Hendrickson^  1  Brockenborough  Rep,^  396. 

But  an  agent  may  be  present  and  refuse  to  act ;  a  consignee  may 
have  funds  of  the  owner  and  refuse  to  advance  them. — The  Jfelson^  1 
Hag.  Jidm.  Rep.,  3.  The  Virgin^  8  Peters^  S.  C.  Rep.^  538.  If  a  con- 
signee is  directed  by  the  owner  of  the  ship  and  cargo,  to  apply  the  whole 
proceeds  of  the  cargo  to  discharge  engagements  made  on  the  owners'  ac- 
count, he  is  not  bound  to  apply  those  proceeds  to  discharge  expenses  of 
the  ship,  and  may  lend  his  own  money  to  the  owner  on  marine  interest. 
The  Lavinia  v.  Barclay,  1  Wash,  C  C,  49. 

Gases  may  therefore  possibly  arise  where  an  agent  or  consignee  may 
be  as  much  justified  as  any  other  merchant,  to  lend  his  money  upon  bot- 
tomry bond  and  secure  its  payment  with  maritime  interest. — Th/t  Hero^ 
2Dodson  JJdm,  Rep.,  139.  The  Tortos,  1  Hag,  jldm.  Rep.,  1.  Seealeo 
the  Zodiac,  Ibid,  320.  The  Jilexander,  1  Dods,  Adm.  Rtp.,  277.  The 
Ketnaesly  Castle,  3  Hag,  Mm,  Rep,,  \,      The  Rubicon,  Ibid,  9. 

But  there  is  no  doubt  if  the  agent  has  had  funds  of  the  owner  in  his 
possession,  which  might  have  been  applied,  it  will  vitiate  the  whole  trans- 
action. Read  v.  Com,  Ins*  Co.,  3  Johns,  Rep.,  352.  The  Aurora,  I 
WkediorCs  Rep,,  96. 

There  seems,  however,  in  the  American  authorities,  some  diversity 
of  opinion  on  the  point  whether  a  bottomry  bond  to  a  consignee  is  valid. 
— See  cases,  Liebart  v.  The  Ship  Emperor,  Hopk,  Rep,,  163.  S.  C. 
Bee^s  Adm,  Rep.,  339.  Rucker  v.  Cunningham,  2  Peters^  Adm,  Rep.,  295. 
301.  The  Ship  Lavinia  v,  Barclay,  1  Wash,  Cir.  Rep.,  49.  Ross  v.  The 
Ship  Active,  2  Wash.  Cir.  Rep.,  226.  Read  v.  Com.  Ins,  Co.,  3  Johns. 
Rep,,  352.  The  Gratitudine,  3  Rob,  Rep.,  240  See  also  Consdato  del 
Mare,  art.  104. 

The  Consoialo  del  Mare,  art.  104,  directs,  that  if  the  merchant  is 

E resent,  having  money,  he  shall  lend  it  for  the  ship's  necessities.  If  he 
as  not  money,  the  master  may  sell  part  of  the  carffo,  giving  him  a  lien 
on  the  ship  for  his  security.  The  merchant  here  alluded  to  is  the  owner 
of  the  cargo,  and  his  rights  do  not  seem  to  vary  from  those  of  the  con- 
signee of  the  cargo  when  the  cargo  is  on  freight. — See,  also.  The  Gratis 
tudme,  3  Rob,  Rep.,  240. 

One  part  owner  cannot  take  from  the  master  a  bottomry  bond  to  bind 
another  owner's  share  for  repairs.*— Pa»on  v.  The  Randolph,  Gil' 
pin,  457.  • 

A  master  must  be  apporated  by  the  owner,  in  order  to  auth  orize  him 
to  hypothecate  the  ship.      If,  before  the  advances  were  made,  the  master 
had  resigned  his  command,  and  another  had  succeeded  him,  a  hypotheca 
tion  by  the  latter  does  not  bind  the  owner. — Walden  v.  Chamberlain^  3 
Wash.  C.  C,  290. 

A  bottomry  bond  given  to  pay  a  former  one,  must  stand  or  fall  with 
the  first  hypothecation. 
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The  subseqaent  lender  can  claim  on  the  same  ground  with  the  former* 
— rAe  Aurora,  1  Wktaton^  96. 

And  it  may  on  time,  as  well  as  for  a  specific  yo5rage. — The  Draco^  2 
Sumner^  157.     Thorndike  v.  Stone^  11  Pick.y  183. 

It  is  no  objection  to  such  bond  that  the  advances  were  made  from 
time  to  time,  before  it  was  executed,  if  the  original  understanding  were 
that  the  whole  sum  should  be  ultimately  thus  secured. — The  Virgin^  8 
Per.,  538. 

A  bottomry  bond,  given  by  the  owner  to  the  master,  to  secure  cer- 
tain advances  and  wages  due  to  him,  has  been  held  valid. — Miller  v.  The 
Rebecca^  Bee,  151. 

A  clause  of  sale  in  a  bottomry  bond  does  not  destroy  its  character  or 
operation. — Robertson  v.  United  insurance  Company^  2  JohnsoiCs  Cases^ 
250. 

A  valid  bond  will  be  upheld,  if  there  be  no  laches  on  the  part  of  the 
lender,  even  against  a  bond  fide  purchaser  without  notice. — The  Draco^  2 
Sumner,  157. 

Assets  will  be  marshalled  by  the  O^urt  of  Admiralty  in  case  of  bot- 
tomry, BO  as  to  give  the  proper  priorities  in  favor  of  shippers  against  the 
property  of  the  master  and  owner. — 3  Mason,  255. 

A  bottomry  bond  is  postponed  to  seamen's  claims  for  wages ;  and  if 
the  lender  be  compelled  to  pay  them,  he  has  a  right  of  compensation  from 
the  borrower.— TAc  Virgin,  2  Pe^.,  538. 

If  the  obligee  of  a  bottomry  bond  permit  the  ship  to  make  several 
voyages  without  asserting  his  lien,  and  executions  are  levied  on  her,  his 
lien  is  lost. — Blaine  v.  TAe  Charles  Carter,  4  Crunch,  328. 

When  money  is  advanced  on  an  agreement  for  a  bottomry  bond,  and 
the  ship  permitted  to  go  to  sea  without  any  attempt  to  enforce  the  agree- 
ment, it  is  a  waiver  of  the  right,  and  the  party  cannot,  on  a  subsequent      \ 
voyage,  insist  on  such  bond  for  such  advances. — The  Aurora^- 1  Wheaion, 
104. 

The  holder  of  a  bottomry  bond  has  no  interest  that  J^can  assert  in 
a  prize  court. — The  Mary,  9  branch,  126.     The  Francis,  wMranch,  420. 

In  a  suit  in  rem  on  a  bottomry  bond,  insurers,  to  whom  an  abandon- 
ment has  been  made,  but  which  they  have  not  accepted,  cannot  be  ad- 
mitted as  claimants. — The  Packet,  3  Mason,  255. 

By  the  common  law,  the  lender  could  maintain  trover  against  the 
vendee  of  the  vessel,  who  takes  possession  after  the  risk  has  commenced, 
and  before  the  bond  is  satisfied.  A  hypothecation  of  a  vessel  on  maritime 
risks  draws  after  it  a  maritime  lien. — The  Draco,  2  Sumner,  157. 

A  bottomry  bond  will  be  void  if  the  voyage  on  which  payment  de- 
pends be  lost,  in  consequence  of,  any  of  the  accidents  within  the  condi- 
tion, though  the  borrower  eventually  lose  nothing. — Jlppleton  v.  Crown- 
inshnfd,  3  Mass.,,  443 ;  8  Mass.,  340. 

There  is  no  settled  form  of  contract  in  use  on  these  occasions. 
Sometimes  an  instrument  in  the  form  of  a  bond — at  others,  in  the  form 
of  a  bill  of  sale — at  others,  of  a  different  shape,  is  made  use  of;  but  what- 
ever be  the  form,  the  occasion  of  borrowing,  the  sum,  the  premium,  the 
•hip,  the  voyage,  the  risks  to  be  borne  by  t\ie  lender,  and  the  subjection 
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of  the  ship  itself  as  security  for  the  payment,  usually  are,  and  properly 
ought  to  be,  expressed. — Abbott  on  Shipp.y  p,  126. 

In  the  case  of  the  JVV?/«on,  1  Hogg,  J?.,  169,  176,  Lord  Stowell  said, 
"  The  form  of  these  bonds  is  different  in  different  countries.  So  is  their 
authority.  In  some  countries  they  bind  the  owner  or  owners  ;  in  others, 
not ;  and  where  they  do  not,  though  the  form  of  the  bond  affects  to  bind 
the  owners,  that  part  is  insignificant,  but  does  not  at  all  touch  upon  the 
efficiency  of  those  parts  which  have  an  acknowledged  operation." — See, 
also^  The  Tartar,  1  Hag.  Mm,  H.,  1,  13. 

Bills  of  exchange,  drawn  by  the  master  on  the  owner,  as  security  for 
money  advanced  by  the  master,  though  accompanied  with  a  verbal  en- 
gagement by  him  that  the  ship  shall  be  liable,  cannot  be  considered  as  an 
instrument  of  hypothecation. — 3  Ves,  Sf  BeameSj  135,  19.  Ves.  Jun.^  474, 
4-  2  Rose,  194  4r  229,  ex  parte  Halket. 

Upon  the  arrival  of  the  ship  in  England,  if  the  loan  i«  not  repaid 
within  the  time  prescribed,  the  agent  of  the  lender  applies  to  the  court 
of  admiralty,  with  the  instrument  of  contract,  and  a  proper  affidavit  of  the 
facts,  and  obtains  a  warrant  to  arrest  the  ship,  and  cite  all  persons  inte- 
rested to  appear  before  the  court,  if  they  think  proper  to  do  so.  If  in 
the  course  of  the  proceedings  it  becomes  necessary  to  sell  the  ship,  the 
court  decrees  a  sale  to  be  made  under  the  direction  of  its  own  commis- 
sipners,  and  afterwards  distributes  the  proceeds  among  the  different  claim- 
ants, as  justice  requires ;  and  this  may  be  done  if  the  owneVs  or  persons 
interested  in  the  ship  do  not  appear  at  the  time  appointed  by  the  court. — 
Mbott  on  Shipping,  p.  126. 

Thus  proceeding  in  rem  against  the  ship  itself,  is  the  proper  and  pe- 
culiar province  of  the  court  of  admiralty. — JJbbott  on  Skipping,  p.  125. 

The  course  in  our  admiralty  courts  is  to  decree  a  sale  of  the  vessel, 
if  necessary,  and  the  sale  is  made  by  the  marshal  of  the  district.  It  has 
been  already  stated,  that  a  bottomry  bond  may  be  good  in  part  and  bad 
in  part,  that  is,  it  may  be  sustained  as  to  the  sum  of  the  claims  for  whicti 
the  bottomr^was  given,  and  rejected  as  to  others. — The  Aurora,  1  Whea' 
ion^s  Rep.,  9^P  The;  Packet,  3  Mason's  Rep.,  255.  The  Tartar,  I  Hag,  Rep., 
1.  The  Mlson,  1  Hag.  Rep.,  169.  The  Hero,  2  Dodson,  139.  It  is  not 
therefore  impeached  by  deductions  and  disallowances,  or  by  partial  de- 
fects.— The  Hero,  2  Dodson,  139.  Nor  is  its  validity  affected  by  the  con- 
duct of  a  third  party.— TAe  Zodiac,  1  Hag.  Rep.,  320,  322. 

If  the  maritime  interest  reserved  be  exorbitant  and  unjustifiable  under 
all  the  circumstances,  it  may  be  moderated  by  the  court ;  though  in  so 
doing  it  will  act  with  great  caution  and  delicacy.—  The  Zodiac,  1  Itag, 
Rep.,  320,  326.  The  Isabel,  t  Dodson  Rep.,  273  The  Jlugusta,  1  Dodson 
Rep.,  283.  The  Packet,  3  Mason's  Rep.,  255.  WUmer  v.  The  SmiiaXy  2 
Peters'  Mm.,  295. 

Courts  of  admiralty  will  marshal  the  assets,  when  the  interests  of 
shippers  are  concerned,  and  apply  the  property  of  the  owner  and  master 
first  to  dincharge  the  bond,  where  the  property  of  all  is  boo&d. — 7%s 
Packet,  3  Mason's  Rep.,  255. 

Where  a  bottomry  suit  has  been  once  commenced  and  abandoned, 
the  court  will  not  support  a  second  suit  on  the  same  bond,  unless  under 
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Strong  circumstances.-^ 2^  Fortitude^  2  Dodson  Rep^  58.    Beuzen  t» 
Jeffries^  8  4*  9  W.,  3.     1  Lord  Raymondj  122.     Johnson,  t.  Shipper^  2  ^nn. 

2  £ior(i  Raymond,   982.    iS^o/A;.,  35. ,  6  JifoJ.,  79.  Rep.  temp.  Holt,  48. 
Lister  v.  Baxter,  12  Creo«>  1.     £•  to.,  695.     Menstone  v.  Gibbons,  29  Geo.  3. 

3  Tcr.  iJe;?.,  if.  ^.,  267.    Bridgeman^s  Case,  12  /<w.,  1.      ^o6.,  11  Moor 
918.      1    /2o6.    Ab,t  530.     Scarborough    v.  Li/rus,   3    Car.,    L     Latch., 
252.     JVoy,  95.     Corset  v.  Huseley,  XW.  Sf  McComb,  135.     iS^.  /emp. 
fl^o/^,  48. 

It  is  clear  the  master  cannot  charge  the  ship  by  any  instrument  of  hy- 
pothecation for  fuiy  debt  of  his  own.  But  if  the  ship  is  in  want  and  the 
money  fairly  advanced  to  the  master  to  relieve  her,  his  subsequent  mis- 
application of  it  will  not  deprive  the  lender  of  the  benefit  of  his  security. 
See  the  judgment  of  W.  Scott,  in  the  case  of  the  Gratitudine  l^azzold^ 
Rob.  Rep.y  273.  Dig.,  14, 1,  7.  2.  Mollotf,  Book  2,  cA.  11.  sec.  11.  The 
same  principles  are  recognized  in  the  United  States. — Keith  v.  Murdoch^ 
2  Wash.  Cir.  Rep.,  296. 

It  should  be  observed  of  these  securities  in  general,  that  if  they  are 
G^iven  at  different  periods  of  the  voyage,  and  the  value  of  the  ship  is  insuffi- 
cient to  discharge  them  all,  the  last  in  point  of  date  is  entitled  to  priority 
of  payment,  because  the  last  loan  furnished  the  means  of  preserving  the 
ship,  and  without  it  the  former  lenders  would  entirely  have  lost  their  secur- 
ity.— Salvum  fecit  totius  Pignoris  Causam,  Bynkershoeck,  Quest.  Jur.  Pub., 
lib.  1,  ch.  19.  The  same  principle  w.as  established  by  Lord  Stowell  in 
the  Sydney  Cove. — 2  Dodsons  Rep,,  1. 

This  is  the  general  rule,  but  the  security  last  in  date  must  have  arisen 
oat  of  the  destitute  situation  of  the  master,  and  his  inability  to  obtain  the 
necessary  supplies  for  his  vessel,  on  the  personal  credit  of  himself  or  his 
employers,  otherwise  it  will,  not  be  a  security  of  that  privileged  kind, 
which  is  entitled  to  claim  precedence  and  defeat  the  right  of  a  foreign 
merchant,  who  has  previously  advanced  money  on  the  ship. — Abbott  on 
Shipping,  p.  129.     See  also  RhadamaiUhe  Mayer,  1  Dodson  Ji.  Rep.,  206. 

.  There  is  not  any  absolute  necessity  of  an  accurate  description  of  the 
voyage  in  the  bottomry  bond,  but  it  is  sufficient  that  it  is  stated  as  near  as 
it  may  be  in  substance.  And  where  the  voyage  is  indefinite,  the  master 
must  describe  the  voyage,  cy  pres,  as  near  as  he  can« — The  Jane,  V  Dod' 
san^s  Rep.,  463. 

A  bottomry  bond  given  by  the  master  of  a  ship  which  is  a  cartel  in  an 
enemy's  port,  for  necessary  repairs,  is  valid,  and  may  be  enforced  in  our 
courts,  notwithstanding  the  lender  be  an  enemy. — Crawford  v.  The  Wil' 
Ham  Penn,  1  Peters^  Cir.  Rep.,  106. 

A  bottomry  bond  given  on  a  belligerent  ship,  falls  on  the  capture  of 
the  ship,  and  will  not  be  recognized  as  a  subsisting  interest  in  the  prize 
courts  of  the  captors,  even  in  favor  of  a  subject  of  the  capturing  power.— 
The  Tobago,  5  Rob.  Rep,,  194. 

A  bottomry  bond  is  preferred  to  every  other  claim  or  privilege  for  tbe 
voyage  on  which  it  is  founded,,  except  the  claim  for  seamen's  wages. — 
The  Madonna  DUdea,  1  Dodson^s  Rep.,  40. 

If  a  bottomry  holder  discharges  the  wages  due  to  the  crew,  he  is  pei^ 
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mitted  to  have  the  same  priority  of  lien  on  the  proceeds  of  the  ship  which 
they  would  have. — The  Kammtrkevit^  RozmcrantZy  1  Hag.  ^dm.y  Rep^^  62. 

In  entering  a  decree  in  the  admiralty,  the  true  rule  is  to  consider  the 
sum  lent  and  the  maritime  interest  as  the  principal,  and  to  allow  common 
interest  on  that  sum  for  the  delay  of  payment  from  the  time  such  principal 
became  due. — The  Packet,  3  Mason  Rep.,  255. 

The  following  case  is  related  by  Locennius,  lib,  2,  ch.  6,  sec,  12,  as  an 
illustration  of  the  rule  that  the  master  cannot  bind  the  ship  for  a  debt  of 
his  own. 

The  master  of  a  ship  being  in  a  Spanish  port,  and  having  exposed 
the  ship  to  seizure  by  his  neglect  to  comply  with  a  particular  regulatioa 
of  the  country,  entered  into  an  agreement  with  a  person  who  was  supposed 
to  possess  sufficient  influence  to  obtain  the  restitution  of  the  ship,  to  pay 
•him  a  very  considerable  sum  with  maritime  interest,  if  he  should  procure 
the  restitution  of  the  ship,  and  she  should  afterwards  return  home  in  safe* 
ty  ;  and  for  securing  the  payment  executed  an  instrument  in  the  nature  of 
a  bottomry  bond,  by  the  interest  of  the  person  with  whom  the  agreement 
was  made,  the  ship  was  restored,  and  afterwards  returned  home  in  safe- 
ty ;  and  he  instituted  suit  against  the  ship  upon  the  instrument  executed 
to  him  by  the  master.  But  it  was  determined  that  the  ship  and  owners 
were  not  chargeable  by  this  contract. 

4.  Has  not  the  master,  for  some  purposes,  a  special  property  in  the 
«hip  1 

He  has  ;  should  the  vessel  be  condemned,  and  opportunity  offers  for 
B  successful  appeal,  it  would  be  his  duty  to  carry  the  cause  to  the  appel- 
late court  'j  and  represent  and  act  for  the  owners  until  he  receives  their 
directions. — Francis  v.  Ocean  Insurance  Co,,  6  Cowen^s  Rep,,  404.  The 
Saratoga,  2  Gallis.  R^.,  178.  Sims  v.  Sundry  Mariners,  2  Peters^  Jldm, 
Rep,,  393.  Willard  v.  Dorr,  3  Mason's  Rep,,  161.  Brown  v.  Lull^  2  Sva^ 
ner*s  Rep.,  443. 

And  where  the  freight  has  been  earned  under  a  contract  entered  into 
by  himself,  he  may  sue  in  his  own  name  for  the  freight. — Williams  r. 
Millington,  1  Hen,  Black.,  81.  Shields  v.  Davis,  6  Taunt.  Rep,,  65.  And 
as  the  general  agent  and  representative  of  the  owner,  the  master  may  at 
all  times  receive  the  freight  due,  whether  the  contract  was  made  by  the 
owner  or  by  himself ;  this  authority  results  from  the  nature  of  his  agency ; 
but  when  the  owners  make  a  contract  respecting  the  employment  of  the 
ship,  he  cannot  make  another  to  annul  or  supersede  it. — Ward  v.  Greeny 
6  Cowen's  Rep.,  173.  Peters  v.  Ballestier,  3  Piok.  Rep.,  495.  Burgon  v. 
Sharpe,  2  Campb,  JV*.  P.  Rep,,  529.  Walter  v.  Brewer^  11  MassacAusettg 
step.,  "If. 

But  when  the  master  enters  into  the  contract  in  his  own  name,  as 
where  he  signs  the  bill  of  lading  or  a  charter-party,  he  is  then  in  a  still 
more  intimate  relation  to  the  freight.  It  is  remarked  by  Pothier,  that  in 
this  case  an  action  for  the  freight  resides  in  the  person  of  the  master. — 
Pothier,  Charte-Partie,  J^o,  88. 

This  agrees  with  several  decisions  in  England.— A/anJk  v.  SMy^  8 
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Taunt.  Rep,,  8S      Williams  v.  Willington,  1  H,  Black,,  81, 84.     Skidds  ▼. 
Dams,  6  Taunt.  Rep.,  65.     Story  on,  Agency,  sec,  116,  117. 

The  master  may  also,  under  some  circumstances,  let  the  ship  by 
charter-party.     To  clothe  hiAi  with  this  authority  it  is  requisite, 

1.  That  it  shall  be  the  usual  employment  of  the  ship  to  be  so  let. —  i 
1  BelVs  Com.,  sec,  ^3^*     Pothier  Gkarle-Partie,  JVb.  48.     1    Livermore 
on  Agency,  p.  155,    156.     Abbott  an  Shipping,  part  2,  ch.  22,  §ec,  7,  10» 
Boucher  v.  Lawson^  Rep,  temp.  Hardw.,  85,   194.     King  v.  Lennox,  19 
Johns.  Rep.  235. 

2.  That  it  should  be  made  in  a  foreign  port ;  or  if  made  in  the  home, 
port,  that  it  should  be  with  the  owner's  knowledge. — Valin  Com.,  tome  ly 
p.  6 18,  630.  Pothier  Louages  Mar,,  Jfo.  48.  Abbott  on  Shipping,  part  2. 
ch.%sec.  5.  1  BelPs  Com,,  p.  ^12,  413.  Hurry  v.  The  Assignees  of 
Hurry,  2  Wash.  Rep,,  145.  The  Schooner  Triune,  3  Sumner^s  Rep^ 
144. 

The  master  may  also  bring  an  action  of  trespass  for  any  tort  done  to^ 
the  vessel,  or  institute  proceedings  therefor  in  the  admiralty,  describing 
the  ship  as  his  own. 

These  are  some  of  the  prominent  circumstances  under  which  a  mas^ 
ter  has  special  property  in  the  ship. 

But  it  has  been  held  that  the  master  cannot  sue  in  his  own  name  for 
demurrage,  because  there  is  no  implied  contract  between  himself  and  the 
party  from  whom  it  may  be  due,  as  there  is  with  the  owner." — Brounker  y„ 
Scoti,  4  Taunt.  Rep.,  1.  Lord  Tenterden  remarked  that  it  does  not  ap» 
pear  by  the  report  of  this  case  what  were  the  terms  of  the  contract,  and 
whether  there  was  any  written  contract  for  the  carriage*  of  the  goods. 
This  might  make  a  material  difierence. 


5.  Can  the  master  lei  the  ship  by  charter-party  1 


He  may,  under  some  circumstances ;  but  he  cannot  let  a  ship  by 
charter-party,  which  has  been  employed  solely  in  carrying  the  goods  of 
the  owner  ;  nor  can  he  let  her  by  charter-party  for  a  particular  business, 
when  she  has  been  employed  usually  in  taking  freight  as  a  general  ship. 
— Boucher  v.  Lawson,  Rep,  temp,  Hardw.,  85,  194.  King  v.  Lennox,  19 
Joins.  Rep,,  235.  1  Belts  Com,^  sec.  434.  Pothier^  Charte-Partie,  no.  48. 
1  Livermore  on  Agency,  p,  155,  156. 

A  charter-party,  made  by  the  master  in  his  own  name,  furnishes  n» 
direct  action  against  the  owners,  grounded  upon  the  instrument  itself,  by 
the  law  of  England  ;  but  when  this  contract  is  made  by  the  master  in  a 
foreign  port,  in  the  usual  course  of  the  ship*s  employment,' and  under  cir- 
cumstances which  do  not  aiford  evidence  of  fraud,  or  when  it  is  made  by 
him  at  the  ship's  home,  under  circumstances  which  afford  evidence  of  the 
assent  of  the  owners,  the  ship  and  freight  are  therefore  indirectly  bound  ; 
the  owners  also,  to  the  amount  of  the  value  of  the  ship  and  freight,  are,  by 
the  marine  law,  bound  to  the  performance. — Abbott  on  Shipping,  p,  93. 
Pothier,  Louages  Mar.,  no.  itS.'  Valin  Com,,  tome  1,  p.  618,  630.  The 
Sch  oner  Tribune,  3  Sumner^s  Rep,,  144.  Hurry  v.  The  Assignees  ofHur^ 
ry,  2    Wash.  /2ep.,  145.     1   BelPs  Com,,  p,  412,413.     Gen,  Inl,  Ins.  r. 
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Rygglfs^  12  Wheai.j  40S.  Boucher  v.  Lawsoriy  Rtp,  temp.  Hardw.^  p.  85, 
194.  Ellis  v.  Turner,  8  Term  Rep.,  531.  Boson  ▼.  Sandfard,  3  Mod.  Rep^ 
321.     3  Kent's  Com.,  sec,  46. 

^'  The  ship  is  bound  to  the  merchandize,  and  the  merchandize  to  the 
ship,"  are  the  words  of  Cleirac. — Les  Uses  et  Coutumes  de  la  Met,  p.  72. 

By  the  French  ordinance  it  is  declared,  that  the  ship,  with  its  furni- 
ture and  freight,  and  the  cargo,  are  respectively  bound  to  the  stipulatioDB 
of  the  charter-party. — French  Ordinance,  liv,  3,  tit.  1.  Des  Ghartes^ar* 
ties,  art.  11,  and  see  liv.  1,  tit.  14.     De  la  Saisie  des  Vaisseaux,  art.  16. 

By  a  common  clause  in  the  charter-parties,  the  owner  binds  the  ship, 
and  the  charterer  binds  the  cargo,  to  the  performance  of  all  the  covenants 
in  the  charter-party  ;  where  there  are  such  covenants,  it  creates  a  lien  or 
pledge  on  the  cargo,  to  be  enforced  by  a  suit  in  rem,  or  by  detaining  the 
cargo  until  the  freight  is  paid. — The  Schooner  Volunteer  and  cargo,  l^tcsi- 
ner,  572,  573. 

The  English  courts  of  common  law  will  not  allow  suoh  a  lien  to  be 
enforced  by  the  admiralty  in  rem  ;  but  in  this  country  the  lien  may  be 
enforced  by  a  process  in  rem  against  the  vessel  or  the  proceeds  of  the  car- 
go, in  the  district  courts. — Cleirac,  Uses  et  Coutumes  de  la  Mer,  72.  Cranit 
V.  The  Rebecca,  Worths  Rep.,  188.  Boulay^Paty,  vol.  2, 297.  The  Schooner 
Volunteer  and  cargo,  1  Sumner,  551. 

Both  the  maritime  and  common  law  have  always  recognized  the 
fifeneral  right  of  the  ship-owner  to  retain  the  goods  for  freight. — The  Vth 
lunteer  and  cargo,  1  Sumner's  Rep.,  551.  Certain  logs  of  Mahogany,  2 
Sumner's  Rep.,  589.  Valin  Com.,  tome  1,  p.  655,  659,  666.  Polhier 
Charte-partie,  p.  88,  89,  90. 

And  the  lien  applies  equally,  whether  the  goods  were  shipped  under 
a  charter-party,  or  by  bill  of  lading. — Christie  v.  Lewis,  2  B.  i*  B.,  410. 
Dunkwaier  v.  The  Freight  and  Cargo  of  the  Spartan,  Ware's  Rtp.,  155. 

The  ship-owner's  lien  for  freight  does  not  continue  when  the  char- 
terer is  constituted  owner,  and  takes  exclusive  possession  for  the  voyage, 
or  when  the  payment  of  the  freight  is,  by  agreement,  postponed  beyond 
the  time,  .or  at  variance  with  the  time  and  place  for  the  delivery  of  the 
goodsj  but  where  payment  of  freie^ht,  or  security  therefor,  is  to  be  simul- 
taneous or  concurrent  with  the  delivery,  or  where  the  charter-party  is 
silent  upon  the  point,  the  lien  exists,  in  fact,  without  a  plain  intent  to  the 
contrary.  The  ship-owner  will  not  be  presumed  to  have  relinquished 
his  lien  on  the  cargo  for  the  freight,  notwithstanding  he  has  chartered  the 
vessel  to  another. — Saville  v.  Campion,  2  B.  Sr  •^Id.,  503.  Faith  v.  E. 
Ind.  Co.,  4  B.  4S-  Md.,  630.  The  Volunteer  and  cargo,  1  Sumner's  Rep.^ 
569.  Gracie  v.  Palmer,  8  Wheaton's  Rep.,  605.  Tate  v.  Muk,  8  Taunt. 
Rep.,  280.  Christie  v.  Lewis,  ^  B.  Sf  B.,  410.  Yates  v.  Railston,  8  Taunt. 
Rep.,  293.  The  Volunteer  and  cargo,  1  Sumner's  Rep,,  551, 557 ;  and 
certain  logs  of  Mahogany,  2  Sumner's  Rep.,  fiS9.  Mclntire  v.  Brownest 
Johns.  Rep.,  229.  Macadier  v.  Chesapeake  Ins.  Co.,  8  Cranch's  Rep.,  49. 
Chandler  v.  Belden,  18  Johns.  Rep.,  157.  Clarkson  v.  Edes,  4  Cov>€n*9 
Rep.,  470.  Pickman  v.  Wood,  6  Pick.  Rep.,  248.  Ruggles  v.  Bucknei^  I 
Paine' s  Rep.,  358.    Fernandez  v.  Silva,  1  Miller's  Lou.  Rep.,  274. 

It  is  the  duty  of  the  ship-owner,  not  only  to  see  that  she  is  duly 


THX  LAW  or  SHIPS  AND  KABITIJU  COMMBBQB.  615 

equipped,  and  in  a  suitable  condition  to  peiform  the  voyage,  bat  he  is  bound 
to  keep  her  in  that  condition  throughout  the.vovage,  unless  he  be  pre- 
vented by  perils  of  the  sea.  There  is  an  implied  contract  that  the  ship 
is  sufficient  for  the  voyage. — Pickman  v.  Wood^  3  Mass,  Rep,y  481.  Lyon 
y.  Millsy  5  East'*s  Rep,^  428.  Silva  v.  Loid,  1  Johns,  Cas.y  184.  Ord,  de 
la  Marine,  liv,  3,  tit,  3.  Foihier,  Charte-partity  no,  27.  Du  Fret^  tat,  12« 
WkUhdl  V.  The  brig  William  Henry^  4  Miller's  Lou,  Rep.,  223. 

The  owner  is  also  bound  to  furnish  the  ship  with  all  the  necessary 
papers,  according  to  the  laws  of  the  country  to  which  she  belongs,  and 
according  to  treaties,  and  the  law  of  nations.  And  the  ship  must  be  pro- 
vided with  a  bill  of  health,  when  requisite  at  the  port  of  destination. — 
Barney  v.  The  Royal  Exchange  .Assurance  Co,,  5  Easfs  Rep,,  99.  Tht 
same  v.  Christie,  Ibid,  398.  S,  C,  1  Starkie,  212.  Levy  v.  Costerton^ 
4  Camph.,  389.  Baring  v.  Claggett,  3  Bos.  *  Pull.,  201.  Charter- Parties^ 
art,  10.  Ord,  de  la  Mar,,  liv,  3,  tit,  1.  Lothian  v.  Henderson^  3  Bos.  Sf 
Ptt//.,499.  . 

If,  in  consequence  of  a  failure  in  the  due  equipment  of  the  vessel,  the 
charterer  does  not  use  her,  he  is  not  bound  to  pay  any  freight ;  but  if  he 
actually  employ  her,  he  must  pay  the  freight,  tnough  he  has  his  remedy 
on  the  charter-party  for  damages  sustained  by  reason  of  the  deficiency  of 
the  vessel  in  her  equipment. — Havelock  v.  Geddes^  10  East's  Rep.,  555. 
The  owner  is  not  responsible  for  stores  furnished  the  ship  by  order  of  the 
master  during  such  time,  if  he  has  divested  himself  of  all  control  and  pos- 
session of  the  ship  for  the  time  being  in  favor  of  the  charterer. — Emery 
V.  Mersey,  4  Greenleaf's  Rep,,  407.  Frazier  v.  Marsh,  13  East'^s  Rep,,  239.* 
But  if  the  vessel  is  navigated  by  a  master  appointed  by  the  general  owner, 
and  is  supplied  and  furnished  by  him,  he  will  be  responsible. — Fletcher  Vi 
Braddick,  5  Bos.  4r  Pull.,  182. 

6.  Is  not  the  master  bound  to  the  owners,  and  he  and  they  to  all  af> 
fected  by  his  acts,  for  his  skill,  care,  and  attention  in  the  management  of 
the  vessel  \ 

Yes ;  but  it  is  not  sufficient  that  he  exercises  his  best  judgmeot,  but 
is  bound  to  show  that  he  possessed  and  exercised  the  judgment  of  a  com- 
petent commander,  with  reasonable  skill,  care,  prudence,  and  fidelity.—* 
Purtriance  v.  .^ngus,  1  Dallas'  Rep.,  184.  Stone  v.  Ketland,  1  Wash.  Rep^ 
184. 

The  responsibility  of  the  owners  for  the  acts  of  the  master,  is  not, 
however,  universal,  but  is  confined  to  cases  within  the  scope  of  the  au- 
thority confided  to  him. — Reynolds  v.  Tappan,  15  Mass,  Rep,,  370.  They 
arr  not,  therefore,  liable  for  acts  of  piracy  committed  by  him. — Dios  v» 
The  Owners  of  the  Revenge,  3  Wash.  Cir,  Rep.,  262. 

The  French  ordinances  of  1584,  1681,  and  1725,  and  the  ordinances 
of  the  Hansetowns,  of  Bilboa,  of  Prussia,  and  Sweden,  have  all  required 
the  master  to  be  previously  examined,  and  certified  to  be  fit  by  his  expe- 
rience, capacity,  and  character.  He  was  formerly,  when  trade  was  con- 
stantly exposed  to  lawless  rapacity,  requiifed  to  possess  military,  as  well 
as  otdinary  nautical  skill.    Omnibus privilegiis  miliiaribus  gaudet, — Roccus 
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de  JSTavibus  et  Jfoulo,  Jfotc  7.  Boulay-Paty^  Cours  de  Droit  Mar.^  lom.  1, 
368,  376,  370.  Repeiioife  de  Jurisprudencty  tit,  Capiiaine  de  Vaissean^ 
Marchant,  Emerigony  Traiti  des  Ass^y  torn,  1,  192.  Valines  Com.y  lit,  2, 
tit.,  Du  Capitaine,  passim,    JacobsorCs  Sea  Laws,  by  Frick,  b.  2,  cA.  1. 

If  the  cargo  is  injured  by  a  leak  in  the  vessel,  which  is  not  the  re- 
salt  of  the  perils  of  the  sea,  or  of  the  negligence  of  the  master  or  mariners^ 
or  being  stowed  away  where  the  master  is  not  authorized  to  stow  it,  ot 
if  any  part  of  it  is  embezzled  by  the  crew  or  stolen  by  others,  though  the 
master  be  faultless,  he  and  the  owners  are  responsible. — Morse  v.  Siue^  I 
Vent.  Rep,y  238.  Proprietors  of  the  Trent  arid  Mersey  J^avigation  v.  JFood^ 
cited  Mb.  on  Ship.y  p.  245.  The  Rebecca,  Ware*s  Rep.,  188.  The  Ree- 
side,  2  Sumner^s  Rep,,  567.  Consolato  del  Mare,  ch,  18  (63),  19  (64), 
20  (65).  Pardessus,  tome  2,  p,  71,  72,  73.  Emerigon,  tome  1,  p,  373. 
Foot  y.  Wiswall,  14  Johns.  Rep.,  304.  Denison  v.  Seymour,  9  WendelPs 
Rep.,  8.  Schiefflien  v.  Harvey,  6  Johns,  Rep,^  170.  Watkinson  r.  Laugk* 
ton,  8  Ibid,  164. 

But  the  owner  is  not  bound  for  the  wilful  trespasses  and  injuries  of 
the  master  or  crew,  which  he  has  not  ordered,  and  which  were  not  done 
in  the  course  of  his  duty.     Neither  « the  master  liable  for  such  trespasaea 
committed  by  the  crew. — Boucher  v,  Midstrom,  1  Taunton^s  Rep,,  568. 

The  responsibility  of  the  owners  for  the  acts  of  the  master,  has  been 
various  under  different  systems  of  law.  Under  the  general  maritime  law 
of  continental  Europe,  it  seems  evident  that  their  responsibility  for  the 
obligations  of  the  master  ex  delicto,  is  limited  by  the  extent  of  their  inte- 
rest in  the  vessel  and  freight,  which  if  they  abandon,  they  are  discharged* 
— VOrd,  de  la  Marine,  liv,  2,  tit,  8,  art.  2.  Valin  Com,,  tome  1,  p,  568. 
Pothier,  Louages  Mar,,  no.  51.  Consolato  del  Mar,,  ch,  141  (186),  142 
(227),  27  (72).  Pardessus,  tome  2.  Grotius  de  Jure  Belli  et  Pads,  liv.  2, 
cap,  11,  sec.  13.  Emerigon,  Contrats  d  la  Grosse,  ch,  4,  sec.  11.  Bat 
whether  the  master's  obligation,  arising  ex  contractu,  is  subjected  to  the 
same  limitation,  has  been  a  point  of  discussion  among  the  French  jurists^ 
— Pardessus,  Cours  de  Droit  Commercial,  Boulay^Paty,  Cours  de  Droit  Mor 
ritime,  tome  1,  p.  263,  298.  Valin  Com,,  tome  i^p,  568.  Pothier,  Louagt^ 
Mar.,  no.  51. 

But  this  limitation  is  not  acknowledged  either  by  the  civil  or'com*^ 
mon  law  of  England| ;  for  these  laws  make  the  owner  responsible  to  the 
full  extent  of  the  obligations  incurred  by  the  master  within  the  scope  of 
his  authority  as  master,  whether  arising  ex  contractu  or  ex  delicto.  Nor 
is  it  known  that  any  other  than  a  special  statute  limitation  has  ever  beea 
introduced  into  this  country. — The  Phebe,  Wareh  Rep.,  263.  Tkt  Rebecca, 
Ware^s  Rep.,  267.  Malpica  v,  McKown,  1  Miller^s  Lou.  Ag>.,  259.  SAer^ 
wood  V.  Hall,  3  Sumner s  Rep.,  127.  Abbott  on  Shipping,  part  3,  ch,  5,/i. 
263.  P.  2,  ch.  2,  p.  98,  99.  3  Kent's  Com^  p.  216,  217,  218  Boson  v.. 
Sandford,  Carth,  Rep.,  58.  Rich  v.  Coe,  Camp,  Rep.,  635.  Ellu  v.  Turner^ 
8  Term  Rep.,  531.     Reynolds  v.  Tappan,  15  Mass.  Rep,,  370. 

In  England,  .dct  26,  George  3,  ch.  86,  and  53  Geoi^e  3,  ch.  159,  and 
perhaps  other  acts  of  parliament,  have  limited  the  owners'  responsibility 
for  the  tortuous  acts  of  the  master,  to  the  value  of  the  ship  and  freight,  and 
the  same  limitation  has  been  enacted  in  Massachusetts. — Remsed  StatuttB 
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of  Ma»%^  eh.  32,  see.  1,  4.  And  in  Maine,  also. — Laws  of  Jifaine^  ihl.  1, 
cA.  14,  sec,  8. 

By  the  civil  law,  the  master  was  the  propantua  or  agent  of  the  owner 
or  exercitor^  and  could  bind  his  principal  m  all  matters  relative  to  the  em« 
ployment.  The  exerciior  was  bound  for  the  acts  of  the  master  ex  corUractu 
and  ex  delicto. —  Voet.  Com.  ad  Pand.j  14,  1,  7.  He  was  the  employer, 
or  person  who  received  the  earcings  of  the  vessel.  Exereiiorem  atuem  eum 
dicimus  ad  quern  obvtntiones  et  rtditus  omTies  ptrveniunt, — ^ig,^  14,  1, 
1,  15.     Dig.,  14,  1,  I,  7.     Dig.,  14, 1,  7. 

When  the  master  is  appointed  consignee  of  the  cargo,  his  acts  are  to 
be  referred  to  the  diiferent  capacities  in  which  he  is  acting. — The  St. 
Mcholas,  1  Wheat.  Rep.,  417.  Kendrick  v.  Delafidd,  2  Caines'  Rep^  67. 
United  Ins.  Co.  v.  Scoit,  IJohns.  Rep.,  106.  i  BelPs  Com.,;).  413.  2 
Livermore  on  Agency,  215.  Vrow  Judith^  1  Rob.  Jldm,  Rtp,^  150.  fPt/* 
Hams  V.  Jiichols  4r  Perry,  13  WendelPs  Rep.^  58.  3  Rentes  Commeniariee^ 
lee.  46. 

The  general  rule  is,  that  during  the  voyage,  his  acts  arcito  be  refer* 
red  to  his  capacity  as  master ;  but  after  the  cargo  has  arrivea  at  its  des- 
tination, the  master,  if  he  be  consignee,  is  to  be  considered  as  acting  in 
that  relation  only. — Union  Ins.  Co.  v.-  Scott,  1  Johns.  Rep.,  106.  Earle 
V.  Roivcroft,  8  Easfs  Hep.,  126.  2  Livermore  on  Agency^  215.  Williams 
V.  Mchols  4r  Perry,  13  Wend.  Rep.,  58. 

7.  Is  not  the  master  personally  liable  npon  all  the  contracts  which  he 
makes  respecting  the  employment,  repairs,  supplies,  employing  seamen, 
pilots,  and  navigation  of  the  ship  1 

He  is  upon  the  general  principle,  in  the  absence  of  any  special  con- 
tract to  the  contrary. — Abbott  on  Shipping, part  \,ch.  357,  note  1.  Aurora, 
1  Wheat,,  96.  Abbott  on  Ship.,  part  2,  sec.  2,  p.  90.  Abbott  on  Ship.,  pari 
4,  ch.  4,  sec.  1,  note  2.  1  BeiPs  Com,,  sec,  434,  p.  413.  1  BelVs  Com., 
sec.  434,  et  seq.  Boucher  v.  Lawson,  Rep.  temp,  Hardw.,  183.  Chap* 
manv.Durant,  iO  Mass.  Rep,,  4^7.  Dale  v.  Hall,  1  Willis'  Rep,,  281. 
Elliott  v.  Russell,  10  Johns.  Rep,,  1.  Emerigon,  Des  Assurances,  tome  2, 
ch,  45,  sec.  10,  p.  448.  Farrell  v.  McClea,  1  Doll,  Rep.,  393,  396.  Gor- 
ham  V.  Bennett,  ^tra,,  816.  Hoskinsv,  Slayton,  Cos,  temp.  Hardw.,  377. 
Hussey  v.  Allen,  6  JIass.  Rep,,  163.  Hussey  v.  Christie,  9  Easfs  Rep., 
4*26.  James  v.  Bixhy,  11  Mass.  Rep.,  34.  3  Kent* s  Com.*  161.  Leonard 
V.  Huntington,  15  Johns.  R^p.,  298.  Marquand  v.  FFe^^,  16  Johns.  Rep., 
89.  .Worse  V.  S/t*e,  1  Fe»/.,  190,  238.  Mullon  v.  Whitlock,  1  Couwi, 
290.  Proprietors  of  Trent  Jfavigation  v.  FTooJ,  3  Esp.  Rep.,  127.  iJtcA 
V.  Coe,  CojoperU  Rep.,  636,  637.  Schermerhorn  v.  Loynes,  7  Johfuon's 
Rep.,  311.  Sfcwojt  V.  ^a//,  2  i><w,  29.  TAom  v.  Hicks,  7  Cowea,  697. 
Wainwright  v.  Crawford,  3  Ycflrfej'  U^.,  131.  4  Da//.  IJep.,  225.  Wai- 
kinson  v.  Laughton,  8  Johns.  Rep.,  164.  And  the  person  who  deals  with  ' 
the  master  in  a  matter  relative  to  the  usual  employment  of  the  ship,  or 
repairs  or  supplies  furnished  her,  has  a  double  remedy,— he  may  sue  the 
owner  or  master. — 3  Kent,  163. 

The  master  may,  however,  exempt  himself  from  personal  responsi* 
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bflity,  by  expressly  confining  tlje  credit  to  the  owner,  and  stipalating 
against  his  personal  liability. — Lord  Mansfidd^  Palmer  v.  DaviSy  1  TWm 
Rep.y  108.  Hosfdns  v.  Stanton^ .  Cos.  temp.  Hardw.^  360.  Lord  Ellen 
boraughy  Hussty  v.  Christie^  9  Easfa  Rep,j  432.  The  place  where  the  re 
pairs  are  made  becomes  a  material  circumstance  ;  for  if  the  repairs  are 
mode  at  the  port  wh^re  the  owners  reside,  they  are  usually  considered  to 
be  made  upon  the  credit  of  the  owners,  exclusively  of  the  master. — Jamek 
TV  Bixby^  11  Maee,  Rep^  34.     Farrell  v.  McClea,  1  Dallas^  393. 

But  when  the  repairs  or  supplies  are  ordered  by  the  owner,  the  ma9-> 
ter  is  not  responsible.— j'ariner  v.  Dam,  1  Term  Rep,^  108. 

With  regard  ta  seamen,  the  maritime  law  undoubtedly  contemplatea 
that  they  are  to  have  a  triple  security  for  their  wages — the  owner,  the 
master,  and  the  ship  itself,  as  a  general  right  i  and  it  seems  to  be  the 
opinion  of  some  learned  jurists  that  the  mere  fact  of  their  shipment  by  the 
owner  in  the  home  port,  will  not  be  conclusive  evidence  that  no  contract 
arises  on  the  part  of  the  master.  If  he  signs  the  articles  previously  signed 
by  the  seamen,  he  is  clearly  responsible. — 1  BelPs  Com.,  f<c.435,  p.  414, 
sec.  418,  /^.  398.  Stpry^s  Com,  on  Agency,  sec.  299,  p.  302^  2  Emerig^ 
Des  ^ssuranceSy  ch.  4,  see.  1%  p.  467.  Mayo  v.  Hardingy  6  Massaekusette 
Rep.y  300. 

If  the  former  master  dies  or  is  removed,  his  successor  will  be  only 
liable  to  the  seamen  for  the  wages  earned  after  his  appointment. — Wysham 
T.  Rosseny  1 1  Johns.  Rep.y  72. 

The  master  is 'personally  liable  for  his  own  negligences,  non-feasan- 
ces, and  mis-feaaaneeB.— Denmion  v.  SsymoWy  9  nend.  Rep^  9.  Morse 
T.  SluCy  1  Ten/.,  238.  1  Mod.  Rep.,  85.  Schiegiin  r.  Harveyy  6  JoAtu. 
Rep.y  170. 

lie  is  also  liable  for. those  of  his  officers  and  crew,  whether  they  are 
appointed  by  himself  or  by  the  owner,  though  he  is  guilty  of  no  personal 
fault  or  negligence.T—^cAi^^'i}  v.  Harveyy  6  Johns.  Rep.,  170, 1*35.  Morse 
V.  Slucy  1  Vent.;  238.  1  Mod.  Rep.,  85.  Watkirison  v.  Laughtony  8 
Johns.  Rep.y  164..  Foot.  v.  Wiswally  14  Johns.  R^.y  304.  Punnance  ▼• 
Jlngusy  1  DalLy  184.  Jlbhott  on  Ship.,  part  2,  ch,  2,  sec.  3  j  part  3,  ch.  3, 
sec.  3.  Valin  Com.,  tome  1,  p.  385 ;  toine  2,  p.  161,  162.  Story  on  Ager^ 
cyy  sec.  315,  319.  Foot  v.  Wiswdly  14  Johns.  Rep.,  304.  Jjennison  r 
Seympitty  9  Wend.  Rtp.,  8. 

Bat  the  master  is  not  responsible  for  the  wilful  trespasses  of  his  crew, 
when  not  committed  in  the  course  of  their  duty  or  by  hta  commands. — 
Boucher  v.  Jfoidstromy  I  Taunt.  Rep.,  568.  Nor  are  the  owners  respon- 
sible for  the  acts  of  the  master  beyond  the  authority  confided  in  him.— 
Reynolds  x.  TapptMy  15  Mass.  Rep.y  370.  Dios  v.  The  owners  of  the  Re- 
vengCy  3  Wash.  Rep,,  262. 

.    8.  Is  not  the  master  bound  to  protect  the  seamen  1 

He  is. — Lois  de  WtsteaptUSy  Jugementy  1%  PardessuSj  tome  1,  p, 
378.  Droit  Mar.  de  Wiibuyy  art.  26.  PardessuSy  tome  1,  p.  479.  L^Ord.  ie 
la  MarinSy  liv.  2,  tit.  1,  art.  22.  Lois  D^Olerofiy  art.  12.  PardessuSy  tome 
l;p4  '982,  contains  many  traces  of  this  obligation ;  ir  fact  it  is  a  part  of  tiNr 
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mneral  oblmtions  of  the  contract,  that  the  marmer  shall  be  treated  with 
decency  and  homanity  by  the  master  and  officers,  and  the  master  is  also 
bound  to  protect  the  seamen  from  any  oppression  or  ill  usage  on  the  part 
of  his  ship-mates. — Sieele  v.  Thacher^  Ware^s  Itep,^  01.  Magee  t.  Mp 
MosSy  Gilpin^ 8  Rep.j  219.  Limland  v.  Stevens^  3  Esp.y  269.  Rice  v.  The 
Polly  and  Kitty^  Peters^  Jldm.  Rep.y  4^20.  Sherwood  v.  Mcintosh^  Wearers 
R^.j  109.    The  Mane^  Peters'  Mm.  Rep.^  193.    ' 

If  a  seaman  is  cruelly  beaten  or  ill  used  by  an  officer,  without  justifi- 
able cause,  the  master,  if  done  in  his  presence,  and  he  does  not  interfere, 
will  be  responsible. — Buder  v.  McLellqny  Ware's  R^.^  219.  Ward  v. 
^mes,  9  Johns,  Rep*^  138.  Thomas  v,  Laru^  2  Sumner s  R^,,  1.  Untied 
States  V.  TayloTj  2  Sumner's  Report^  584.  Eltoell  t.  Martini  Ware's 
Rep.f  53» 

In  Elwell  T*  Marfin,  above  name4  it  was  held  that,  if  in  administer* 
ing  merited  punishmengfc  on  a.seaman,  the  officer  proceeded  with  unneces- 
sary harshness  of  manner,  and  a  severe  injury  is  unintentionally  done,  as 
the  dislocation  of  an  arm,  he  will  be  liable. 

The  master  may  infliet  punishment,  to  prevent  a  reewrence  of  of* 
fencea  by  the  same  individual  or  by  others,  but  with  due  moderation ;  only 
nnneicessary  severity,  cruelty,  or  punishment  disproportionate  to  the  of- 
fenoe,  will  render  the  master  liable  in  damag«s.-^afiuon  v.  Smithy  15 
Mass.  Rep.^  366.  Brotm  v^  Hewardy  14  Johns.  Rep^  119.  Watson  v. 
Christie^  2  Bos.  Sr  PulL,  234.  The  Centurion,  1  Hag.  Jldm.  Rep.,  161. 
Thome  v.  White,  I  Peters'  Jldm.  Rep.,  172^  174.  Builer  v.  McLdlan,  5 
Ware's.  Rep^  219.  The  Lowther  Castle,  1  Hag,  Mm.  Rep.,  384.  The 
Exeter,  2  RlUf.  Mm.  Pr.,  261.  The  Jlgineourt,  1  Hag.  Jldm.  Rep.,  271. 
Bangs  Y.  LOtU,  Ware's  JfUp.^  506.  Thomas  v.  Lane,  2  Sumner's  Rep.,  I. 
United  States  v.  Wickham^  1  Wash.  Rep,j  316*  Roberts  v.  Dallas,  Bee's 
Jldm.  Rep.,  239.  Turner's  Case,  Ware's  Rep.,  83.  Jarvis  v.  The  Mas- 
ter cfthe  daibome,  Bee's  Mm.  Rep.^  420.  Rice  v.  The  Polly  and  Kitiy,  2 
Peter^  Jtdm.  Rep^  42Q.     Relf  v.  The  Mdria,  1  Peters'  Mm.  Rep.,  186. 

For  cruelty  to  a  mariner,  a  master  is  liable  to  a  criminal  prosecution 
under  the  statute  of  the  United  States. — •dct  U.  S.,  3  Marsh,  1835,  sec.  3. 

But  the  prosecution  under  the  statute  will  not  be  sustained,  unless 
a  wilful  intention  to^  do  an  injury,  and  a  want  of  justifiable  cause  to  inflict 
the  injury  are  both^  clearly  Bh<mn*-^United  SiaUs  v.  Taylor,  2  Sumner's 
Rep.,  584. 

9.  Is  not  the'  maaster  responsible  in  damages,  if  he  disebai^es  a  mariner 
without  just  cause  1  ^ 

He  is ;  and  the  seaman  will  be  entitled  to  his  full  wages  up  to  the 
prosperous  determination  of  the  voyage — deducting,  if  the  ease  require  it, 
auch  sum  as  he  may  have  earned  in  another  vessel. — The  ship  Louisiana, 
2  Peters'  Mm.  Rep.,  268.  Hull  "v.  HightfUan,  2  East's  Rep.,  145.  Relf 
V.  The  ship  Maria,  1  Peters^  Mm.  JR^p.,  186.  Roccus,  noie4t3.  Old  Han- 
eeatit  Ordinance,  art.  \%.  The  Beaver,  Grierson,  3  Rob.  A.  Rep.,  92. 
Robinet  v.  The  ship  Exeter,  2  Rob.  A.  Rep.,  261.  Hanseatie  Ordinanceof 
1614,  tit.  3,  arl.  1.    Rice  v;  The  Polly,  2  PMte^  Jldm.  R^.^  429* 
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berg  V  The  St.  Oloff^  Ibtdy  428.  Keane  v.  The  Gloucester,  2  DalL  Rep 
36.  Mahoon  v.  7%«  Gloucestery  2  Peters*  Adm.  Rep.,  403.  Emerson  r. 
Rowland^  1  Mason^s  Rep.,  45.  FTarrf  v.  Ames,  9  JoAiu.  Uep.,  138.  Ex 
parte  Giddings,  2  GtdM  Rep,,  56.  fTo^f  v.  Wildfi^re,  3  JoAn«.  Uep.,  518. 
The  Beaver,  3  /2o6.  •^dm.  Rep.,  92.  Sigarrf  v.  Roberts,  3  -B^p.  JV.  P. 
i?ep.,  71. 

The  maritime  law  of  continental  Europe,  in  regard  to  the  measure 
of  damages,  when  a  seaman  is  wrongfully  discharged,  makes  a  distinction 
between  such  discharges  abroad,'  and  when  made  before  the  vessel  sails- 
If  discharged  before  the  vessel  sails,  only  a  third  of  the  wages  that  might 
have  been  earned,  is  awarded.  But  if  discharged  in  a  foreign  country, 
the  entire  w^ges,  with  the  expenses  of  return,  are  given. — VOrd.  de  Us 
Marine,  liv,  3,  tit.  4,  art.  10.  Pothier,  Louagea  Mar.,  no,  206,  207.  Jar 
cobsoh*s  Sea  Laws,  book  2,  cA.  2,  p.  148.  Droit  Mar,  de  Wisbuy,  art,  3, 
47.  Pard.,  tome  1,  p.  465,  494.  Droit  Mar.  de  la  Ligue  Jin».^  Reeis  dt 
1591,  art.  42,  43.     Pard,,  tome  2,  p.  519,  520,  and  note. 

The  rule  as  held  in  England,  and  in  this  country,  for  a  wrongful  dis- 
charge of  a  mariner  abroad,  is  ordinarily  to  allow  full  wages  up  to  the 
prosperous  termination  of  the  voyage,  with  the  expenses  of  return ;  de* 
ducting  what  the  mariner  may  have  earned  in  the  mean  time  in  another 
vessel.     But  the  rule  is  not  invariable ;  wages  have  in  some  instances 
been  allowed  up  to  the  prosperous  termination  of  the  voyage,  and  in  other 
cabCB,  up  to  the  time  of  the  seaman's  return  to  the  country  where  he  was 
originally  shipped,  without  reference  to  the  termination  of  the  voyage. — 
Rice  V.  The  Polly  and  Kitty^  2  Peter^  Adm.  Rep.,  420.     Wisberg  v.  TAe 
St.  Oloff,  Ibid,  428.    Keene  v.  The  Gloucester,  2  DalL  Rep.,  360  Hovt  v. 
Wildfire,  3  Johns.,  518.     Ex  parte  Giddings,  2  GalliaorCs  Rep.,  56.     nard 
V.  jSmex,  9  Johns.,  138.     RobineU  v.  The  Exeter,  2  Robinson^s  Adm.  Rep.y 
261.     Mahoon  v.  The  Gloucester,  2  Peters^  Mm.  Rqf.,  403«     The  Beaver^ 
3  Robtnson*s  Adm.  Rep,,  92.     Emerson  v.  Howland,  1  Mason^s  Rep.,  53.  - 
Brooks  V.  Dorr,  2  Mass.  Rep,,  39.  Sullivan  y^  Morgan^  11  Johns.  Rep.,  66. 

The  principle  is,  to  give  a  full  indemnity  for  the  illegal  discharge. — 
Emerson  v.  Howland,  I  Mason^s  Rep,,  53. 

The  wages  earned  in  the  intermediate  time,  may  be  deducted  from 
these  expenses,  but  not  from  the  wages  due  from  the  vessel  from  whicb 
he  was  wrongfully  discharged. — Hutchinson  v.  Cooms,  Ware^s  Rep,,  65. 

In  the  Elizabeth,  2  Dodson^s  Adm.  Rep.,  403,  it  was  held,  that  though 
a  master  be  not  at  liberty,  by  the  general  rule,  to  discharge  his  crew  in  a 
foreign  port  without  their  consent,  yet  that  circumstances  might  vest  io 
him  an  authority  to  do  so,  upon  proper  conditions,  as  by  providing  and  pay- 
ing their  return  passage,  and  their  wages  up  to  the  time  of  their  arrival 
at  home. 


PUNISHMENT. 

1.  May  not  the  master  inflict  reasonable  corporeal  punishment  on  » 
mariner  1 

He  may,  in  order  to  prevent  a  recurrence  of  ofiences  by  the  same  in* 
dividual,  or  by  others  ^  but  it  must  be  applied  with  due  moderation ;  and 
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if  any  unnecessary  seyerity  or  cmelty  is  exercised,  or  if  the  punishment 
l»e  disproportionate  to  the  ofTence,  the  master  then  becomes  a  trespasser, 
and  will  be  liable  to  the  seaman  in  an  action  for  damages. — Banes  v.  Lit- 
thy  Ware's  Rep.,  506.  Butltr  v.  McLellan,  Ware's  Rep.,  219.  Tne  Exeter ^ 
■2  Robinson's  Mm.  Rep.,  261.  The  ^gincottri,  1  HaggarfPs  Mm.  Rep.^ 
271.  Tht  Lowther  Castle,  1  Haggard's  Mm.  Rep.,  384.  The  Centurion, 
Haggard's  Mm.  Rep.,  161.  The  Enchantress,  Haggards  Mm,  Rep.,  395. 
At  common  law. — Sampson  v.  Smiih,  15  Mg3s.  Rep.,  865.  Brown  v.  Hovh 
ard,  U  Johns.  Rep.,  119.  Watso?i  v.  Christie,  2  Bos.  *  Pull.,  224.  Thomas 
Y.  Lane,  i  Sumner's  Rep.,  1.  United  States  v.  Wickham,  1  Wash.  Rep.,  316. 
Relf  y.  The  Maria,  1  Peters'  Mm.  Rep.,  186.  Throne  v.  White,  1  Peters* 
Aim.  Rep.,  172,  174.  Rice  v.  The  Polly  and  Kitty,  2  Peters'  Adm.  Rep.^ 
420.  Jarvis  y.  The  Master  of  the  Claiborne,  Bee's  Mm.  Rep.,  420.  Rob 
erts  V.  Dallas,  Bee's  Mm.  Rep.,  239.  Tnrrur's  case.  Ware's  Rep.,  83.  And 
to  a  criminal  prosecution  under  a  statute  of  the  United  States. — Act  U. 
S.,  Sd  March,  1835,  sec.  3.  Molloy,  b.  2,  ch.  3,  sec.  12.  The  United  States 
V.  Smith,  3  Wash.  Cir.  Rep.^  525.  Michaelson  v.  Denison,  3  Day's  Rep., 
294.  Camersford  v.  Baker,  before  Lord  Stowell,  June,  1825.  The  United 
States  V.  Dewey,  JVeto  York  Circuit,  June,  1828.  Lord  Stowell,  in  the  case 
of  the  Agincourt,  1  Haggard's  Adm.  Rep.^  272.  The  United  States  v.  Free* 
man,  4  Mason's  Rep.,  5 12. 

But  the  prosecution  under  the  statute  will  not  be  sustained,  unless  a 
wilful  intention  to  io  an  injury,  and  a  want  of  justifiable  cause  to  inflict 
the  injury,  are  both  shown. — United  States  v.  Taylor,  2  Sumner's  Rep., 
584.  And  indeed,  if  it  appear  that  some  punishment  was  merited,  courts 
of  justice  will  not  usually  give  damages,  unless  it  was  manifestly  exces- 
sive and  disproportionate  to  the  fault* — Butler  v.  McLellan,  Ware^s  Rep., 
219. 

With  regard  to  the  time  that  should  intervene  between  the  offence 
and  the  punishment  therefor,  there  is  no  legal  specification ;  but  prudence 
would  dictate  sufiicient  time,  both  for  the  master  to  advise  with  the  per* 
fions  next  below  him  in  authority,  and  thus  secure  witnesses  to  the  pro- 
priety of  his  conduct, — Abbott  on  Shipping,  p.  126,  edit.  1829, — and  also 
for  the  party  charged,  to  avail  himself  of  the  advantage  of  that  rule  of  uni** 
rersal  justice,  of  being  heard  in  his  own  defence. — The  Agincourt,  1  Hag- 
gards Adm.  Rep,,  271.  But  the  intervening  space  should  not  be  so  pro- 
tracted as  to  give  the  mariner  and  the  crew  a  right  to  presume  that  they 
have  been  tacitly  pardoned,  and  thereby  be  encouraged  to  repeat  the  same 
or  commit  other  offences. — The  Agincourt,  1  Haggards  Adm.  Rep.y  271. 
Sampson  v.  Smith,  15  Mass.  Rep.,  365.  It  seems  that  a  pardon  granted 
by  the  master  to  one  of  several  offenders,  has  no  operation  as  to  the  rest. 
— S««  Reify.  The  Maria,  1  Peters'  Adm.  Rep.,  186. 

If  in  administering  merited  punishment  on  a  sepman,  by  the  oflicers, 
they  proceed  with  unnecessary  harshness  of  manner,  and  thereby  a  severe 
injury  is  unintentionally  done  to  the  man,  as  the  dislocation  of  an.  arm, 
they  will  be  liable  for  the  actual  pecuniary  damages  sustained  by  the 
man,,  though  not  for  vindictive  damages. — ElwM  v.  Martin^  War^s 
Sep.,  53. 

Although  the  ancient  maritime  ordinances  do  not  seem  to  hare 
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sanctioned  corporeal  punishment  in  direct  terms,  still  severe,  and  in  somo 
cases,  sanguinary  penalties  were  enacted  against  offences  of  various  kinds, 
generally  to  be  applied,  however,  by  the  public  authorities,  which  perhaps, 
m  those  ages,  answered  nearly  the  same  purpose  as  the  discretionary^ 
power  of  moderate  correction,  which  the  modern  law,  for  reasons  of  a 
wise  and  humane  policy,  has  found  it  necessary  to  confide  to  the  master. 
— Low  D^Oleron^  art,  12,  14«.  Pardessus^  Ixns  Mar.y  tome  1,  p.  332, 
333.  Lois  de  Westcapelle,  Jugement  12,  14.  Ibidy  p.  378,  279.  Droit 
Mar.  de  Wisbuy,  art.  26,  28.  IbH  p.  479,  481.  Consolato  dekMar,,  ch. 
117,  118,  119,  120,  (162,  3,  4,  4).     Ibid,  tome  2,  p.  145,  ei  seq. 

The  ordinance  of  Louis  XTV,  expressly  sanctions  corporeal  punish- 
ment, and,  in  the  opinion  of  Valin,  authorizes  it  both  at  sea  and  in  port. — 
VOrd.  de  la  Marine^  liv.  2,  tit.  1,  art  22.  Valines  Com.^  tome  1.,  p.  447,  et  seq. 

But  by  the  laws  of  the  United  States,  it  is  well  settled,  that  moderate 
corporeal  punishment  maybe  inflicted. — Butler  v.  McLellandy  Ware^s  R^.^ 
219.  Bangs  v.  Little^  Ware^s  Rm.,  606.  The  ^dgitucouH^  1  Hag.  Jldm. 
Rep.,  271.  Watson  v.  Christie,  2  Bos.  <$•  Full.,  224.  Unued  States  v.  Wick-^ 
ham,  1  Wash.  Rep.,  316.  United  States  v.  Taylor,  2  Sumnet^s  Rep.,  584. 
Thorne  v.  White,  1  Peters'  Adm.  Rep.,  172.  jRtce  v.  Tht  Polly  and  Kitty,  2 
Peters'  Mm.  Rep.,  420.  Sampson  v.  Smith,  15  Mass.  Rep,,  365.  Jlertson 
V.  The  ship  Aurora,  Bee's  Rep.,  161. 

But  while  the  master  is  on  board,  neither  the  mate  nor  any  other 
subordinate  officer,  has  authority  to  inflict  punishment  on  a  seaman,  for 
any  cause,  or  at  any  time,  except  when  it  is  at  the  moment  absolutely  re- 
quired by  the  necessities  of  the  ship's  service  to  compel  the  performance 
of  duty. — Ward  v.  Ames,  9  Johns.  Rep.,  138.  Butler  v.  MeLellan,  Ware*s 
Rep.,  219.  Rice  v.  The  Polly  and  Kitty,  2  Peters'  A  dm.  Rep.,  420.  Thomas 
v.  Lane,  2  Sumner's  Rep.,  1.  United  States  v.  Taylor,  Ibid,  584.  Elwelf 
V.  Martin,  Ware's  Rep.,  53. 


IMPRESSBIENT. 

1.  Has  a  master  a  right  to  imprison  seamen  % 

He  has,  in  certain  cases. — United  States  v.  Ruggles,  5  Mason's  Rep^ 
192.      . 

A  justice  of  the  peace  may,  upon  complaint  of  the  master,  issue  a 
warrant  to  apprehend  a  deserting  seaman,  and  commit  him  to  the  house  of 
correction,  or  common  jail,  there  to  remain  until  the  ship  is  ready  to  sail 
<m  her  voyage,  and  cause  him  to  be  delivered  to  the  master. — Act.  U.  S^ 
1790,  ch.  56,  sec.  7. 

Imprisonment  en  board  the  ship  by  confinement  in  irons  or  other- 
wise, is  a  lawful  mode  of  punishment.  But  the  practice  of  imprisoning 
seamen  in  foreign  jails,  has  been  held  to  be  of  doubtful  legality  and  to  be 

tstified  only  in  cases  of  strong  necessity,  as  where  the  individual  is  ta 
brought  home  in  irons  for  some  crime,  or  is  absolutely  dangenous  to 
the  peace  and  safety  of  the  ship,  or  the  officers,  or  the  crew. —  fFilson  v. 
'7)le  Brig  Mary,  Gupin's  Rep.,  31.    Mages  v.  Ship  Mo9s,  Gilpin*s  Rqf.^ 


4119.  l%e  JA'mrocf,  FFaV«  lUpart^  9.  The  J)avi4  Pratt,  Wari?s  Mtport^ 
603. 

Where  a  seaman  is  imprisoned  by  the  authorities  of  a  foreign^  ooim- 
l?y,  f»r  the  Tiolatvon  of  its  laws,  the  cost' and  efaaigiiB*  of  imprisonment 
may  be  deducted  from  his  wages ;  but  not  no  whpen  he  ia  imprisonod'at 
the  instance  of  the  master.— JbT^WM  ▼.  9hip  MomSj  GilpMs  Rep.^  219. 

So,  too,  wkere  a  seaman  ia  detahied  in  jail  in  the  home  port,  foT  a 
▼oluntary  absence,  nntil  the  vessel  is. ready  to  proceed  to  sea,  the  wages 
mn  daring  the  time,  but  the  cost  of  his  commitment  and  support  in  jail 
may  be  deducted  from^ them. — Brewer  etal.  ▼•  The  Maiden^  Gupin'$  Rep.^ 
294.  But  see  how  far  the.  Act  of  1840  bears  upon  this  question/ passed 
July  20th,  sec.  11. 

The  master  has  power,  in  a  foreign > port,'  to  appoint,  a  Substitute,  if 
circumstances  beyond  his.  power  to  control  compel  him^-to  leave  the  ves*. 
«el.— TAe  Mexandetj  1  Dod.  Adm.  Rep.^  278.  1  BdPs  Otm.^  p.  413. 
Ppthier^  LoAoges  Jifar.^  no,  49.    Story  on  .^ency,  «ec.  120. 

And  so,  too,  may  the  consignees,  on  the  death  of  the  master. — The 
Kemeraiey  Castle^  3  Hag.  Mm.  Rep.^  1.  The  Rubicon^  3  Ibid,  9.  The 
Tartar y  1  Hag.  Adm,  Rep.^  1.  Tht  Zodiac^  Ibidy  1.  The  JSUxander.  1 
Dod.  Adm.  Rep.j  278.  Pothier^  Louagee  Mar.y  no.  176.  Bray  v.  The 
Jiialantaj  Bee^s  Mm,  Rtp.,  48.  J^urray  v,  Kellogg  9  Johns.  £ep.,227. 
United  States  v.  Haines  et  a/.,  5  MosotCs  Rep.y  272. 

And  the  rdations  of  such  new  master  to  the  owners  and  the  crew, 
are  the  same  as  those  of  his  predecessor. — Ome  v.  Tfifimsind^  ^  Masonla 
Rep^  541.    Story  on  Agenev^  sec.  120. 

And  the  mariners  are  bound  to  perform  the  voyage.under  such  sub- 
stituted master,  unless  he  is  grossly^  incompetent,  has  v<^ry  bad  habits,  or 
is  excessively  cruel.r— J7»«/^  StiStes  v.  Oaseedy  et  eU^  2  Sumner^s  i^p., 
582. 

2.  Is  it  notthe  duty  of  .the  mastor  in  samecasesito  tranship  the  cavgol 

It  is.  For  instance,  if  from  any  circumstances  the^  ship  cannot  be 
repaired  at  all,  or  not  without  very  great  loss  of  time,  the'  master  is  at 
liberty  to  tranship  the  cargo.  This  was  the  law  by  the  ancient  authori- 
ties, and  is  fully  recognized  by  modern. — Pothiery  Charte^Partie,  no.  68. 
Lois  D^Oleron,  art.  4.  VOrd.  de  la  Marine^  liv.  3,  tit.  3,  art.  1 1.  Valin 
Com.y  tome  1,  p.  651.  Emcrigony  tome  1,  p.  420,  544.  Jj^oHqy^  ^.  2,  cA.  4, 
eec.  5.  Ordin.  of  .drawerpy  2  MagenSy  p.  104,  art.  3.  Ordin.  of  Rotterdamy 
2  MagenSy  p.  104,  art.  147, 148.  See  also  the  Judgment  delivered  by  Lord 
Mansfield  in  the  case  of  Luke  v.  Lydty  2  Burr.y  889.  Gratitudiney  3  Rob. 
Mm.  Rep,y  240.  Schiefflin  v.  New  York  Exch^  Insurants  Company,  9 
Johns.  Rep,,  21. 

And  in  such  cases  of  necessity,  the  •  freighter  ia  bound  to  pay  the 
extra  freight  for  the  renewed  voyage,  which  the  master  pays  for  the  hire 
of  the  vessel  which  he  procures. — Schiefflin  v.  Nevf  York  Exchange  Ins. 
Company,  9  Johr^son^s  Rep.y  21.  Searle  v..  Lovell,  4  Johnson's  Chancery 
Rep.y^lS. 

That  is,  for  the  excess  of  the  whole  freight  over  what  the  old  freight 
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would  have  been,  tf  the  first  ship  had  been  able  to  cany  on  the  goodsir-* 
Searle  v.  ScoveU^  4  Johns.  Ch.  Rq>^  218.  Skipton  v.  TkortOon^  9  .AiolpL 
Sr  Ellis,  314.      . 

The  courts,  lN>th  in  England  and  America,  have  declared  it  to  be  the 
duty  of  the  master,  in  cases  of  absolute  necessity,  to  procure  another 
ressel  and  tranship  the  cargo,  upon  the  principle  that  he  becomes,  by  the 
disaster,  the  agent  of  the  owner  of  the  cargo  or  of  the  underwriter  on  the 
cargo,  and  that  what  may  be  done  ought  to  be  done  when  the  rights  of 
third  persons  are  essentially  concerned  in  the  act. — Skipton  v.  Thomion, 

9  Molpk,  4"  Ellis,  314.  And  he  must  carry  his  efforts  to  obtain  another 
vessel  so  far  as  to  f^o  to  a  contiguous  port  to  procure  it,  if  one  cannot  be 
had  at  the  port  where  his  vessel  lies. — Schiefflin  v.  Jfew  York  Ins.  Co.,  9 
Johns*  Rep.,  21.  Searle  v.  Scovill,  4  Johns.  Ch,  Rep.,  218.  Mumford  v. 
Com.  Ins.  Co.,  5  Johns.  Rep.,  262.      Wilson  v.  The  Royal  Ex.  ^ssur.  Co., 

2  Camp.  JV*.  P.  Rep.,  623 ;  but  is  not  obliged  to  go  farther  than  to  a  port 
immediately  contiguous  to  seek  another  vessel. — Satturs  v.  Ocean  Ins.  Co^ 
\^  Johns.  Rep.,  112. 

In  this  case  the  master  was  with  his  vessel  at  Kinsa^e,  in  Ireland, 
sixteen  miles  from  Cork ;  and  the  court  held  that  he  was  not  bound  to  go 
to  the  latter  place  to  get  another  vessel.  The  same  court  have  re-affirmed 
this  rule  in  Treadwell  v.  Union  Ins.  Co.,  6  Cow.  Rep.,  276.  See  on  this 
point  Herbert  v.  Hallet,  3  Johns.  Cases,  93. 

It  has  been  very  recently  held  by  the  circuit  court  of  the  United 
States  for  the  Massachusetts  district,  that  where  the  cargo  is  so  much 
injured  that  to  convey  it  to  the  port  of  destination  will  endanger  the 
safety  of  the  ship  and  cargo,  or  it  will  become  entirely  worthless,  the 
master  is  bound  to  land  and  sell  the  cargo  at  the  place  where  the  neces- 
sity arises. — Jordan  et  al.  v.  Warren  Ins.  Co.,  Oct.  7, 1840.  Law  Rtp<nter^ 
Boston,  May,  1841,  and  by  Siimner*s  Rep. 

If,  however,  the  vessel  can  be  repaired  in  a  seasonable  time,  and  the 
cargo  is  not  perishable,  the  master  is  not  bound  to  tranship ;  but  he  may 
detain  the  cargo  until  the  repairs  are  completed. — Clark  v.  Mass.  Fire  ^ 
M.  Ins.  Co.,^  Pick.  Rep.,  104;  Palmer  v.  Lorillard,  16  Johns.  Rep.,  348. 
Broadhurst  y.  Columbian  Ins.  Co.,  9  Johns.  Rep.,  17. '    Herbert  v.  Hallet, 

3  Johns.  Rep.,  693.  Griswold  v.  Jfew  York  Ins.  Co.,  1  Johns.  R^.,  305. 
Witlings  V.  Blight,  2  Peters'  Adm.  Rep.,  289. 

If  the  cargo  is  of  a  perishable  nature,  and  there  is  neither  time  nor 
opportunity  to  consult  the  proprietor,  it  would  be  most  prudent  to  sell. — 
Saltus  V.  Ocean  Ins.  Co.,  6  Cowen^s  Rep.,  270.      Liddard  v.  Loyses  et  al.^ 

10  East^s  Rep,,  526.  But  see  Gratitudine,  3  Rob.  Mm.  Rep.,  240.  Jlbbott 
on  Shipping,  part  2,  ch.  S,  sec.  8.  The  Packet,  3  Mason's  Rep.,  255.  In 
all  cases  the  owner  of  the  cargo  should  be  consulted. — Wilson  v.  Miiler 
et  al.,  2  Siarkie,  1.  American  Ins.  Co.  v.  Center,  4  WendelFs  Rep.,  52. 
Freeman  v.  East  India  Co.,  5  Bam.  4*  Ald.j  617.  Mboit  on  Shipping,  pp. 
240,  241,  243,  atid  notes.  But  it  should  be  remembered  that  the  master 
will  be  justified  in  selling  only  by  a  legal  necessity. — Bryant  v.  Commer- 
cial Insurance  Company  13  Pick.  Rep.,  543.  Hall  v.  Franklin  Ins.  Co.. 
9  Pick.  Rep.,  478. 

If  the  owner  of  a  vessel,  who  receives  goods  for  transportation, 
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ifftiiihip  them  without  necetsity,  he  is  answerable  for  a  loss  of  them  by 
capture  by  pnUie  enemiefi* — TroU  v.  Wood^  1  GW/.,  443. 

3.  Is  not  the  master  bound,  when  the  cargo' is  taken  on  board,  to  sail 
as  soon  as  the  weather  and  tide  will  permit  1 

He  is ;  but  he  ought  not  to  set  out  in  very  tempestuous  weather .-~ 
Ord,  of  Rotterdam^  art,  128«  MoUoyy  book  2,  eh.  2,  sec,  4.  Roccus^ 
note  56. 

The  laws  of  Oleron,  of  Westcapelle,  and  of  Wisbuy,  expressly  make 
the  master  liable  for  any  damage  happening  to  the  cargo  in  consequence 
of  sailing  in  bad  weather. — Loia  D*Oleron^  art,  2.  Pard.  \^p.  324.  I«ot> 
de  WeskapelU^  jugtmeni  2.  Ibid,  p.  371.  Droit  Mar,  de  fViabuy^  art, 
16.  Ibidyp.  471.  Conaolato  del  Mare,  ch.  54, 99.  Pard,^  tome  2,  p.  104. 
But  they  held  him  justified  by  the  advice  of  a  majority  of  his  crew,  and 
sometimes  he  was  bound  by  the  advice  of  the  majority — Loie  D^Oleron^ 
MTt,  2,  2J  edit.  Pardessus^  tome  1,  p.  324.  Lais  de  Weucaptlle^  jitge- 
ment  2,  p.  371. 

Particularly,  with  regard  to  the  necessity  for  a  jettison,  the  master 
conld  justify  himself  even  against  the  consent  of  the  owners  of  the  goods, 
if  they  were  on  board,  by  taking  the  opinion  of  the  crew. — Lois  de  WiS" 
buy^  art,  22.  PardessuSj  Lois  Mar.,  tome  1,  p,  475.  Consolato  del  Mare, 
eJL  54,  99.  Pardessua,  tome  %  p,  104.  Droit  Mar,  des  Rhodiens,  ch,  9, 
38.  Pardessus,  Lois  Mar,,  tome  \,p,  243,  254.  Lois  D^Olertm,  art,  8, 9. 
Prid,  p.  328,  329.  It  is  stilt  the  same  in  the  French  law. — VOrd,  de  la 
Marine,  liv,  3,  tU,  8.  art,  1.     Code  de  Commerce,  axi,  410. 

But  the  master,  under  our  law,  has  the  sole  authority  in  the  govern- 
ment of  the  ship :  he  alone  has  the  right  to  direct,  subject  to  his  Sability 
to  answer  for  any  abuse  or  misuse  of  his  power. 

In  the  case  of  the  Jfimrod,  Waters  Rep,,  1,  it  was  held  that  the  crew 
of  a  vessel  are  not  authorized  to  make  a  jettison  of  any  part  of  the  cargo 
without  the  order  of  the  master. 

The  duties  of  the  captain  are  described  minutely  in  the  French  sta- 
tute code.  Every  ship  must  be  inspected  by  the  captain,  under  the  forms 
prescribed,  before  she  sails;  and  if  he  has  no  such  official  report  of  the 
vessel,  he  becomes  responsible  for  every  accident.  He  must  keep  a  reg- 
ular journal  of  events  on  the  vovage,  and  the  ordinances  prescribe  vesy 
sage  regulations  in  case  of  the  death  of  any  seaman  on  board,  touching 
hia  effects.  He  must  be  exact  in  providing  the  requisite  ship's  papers 
before  he  sails,  such  as  the  bill  of  sale,  register,  rble  d?equipage,  bill  of 
lading,  and  charter-party ;  procds  verbal,  clearance  at  the  customs,  and 
a  license  to  sail.  He  must  be  on  board  when  the  vessel  breaks  ^ound. 
He  is  answerable  for  damages  even  by  cas  fortuiij  when  the  goods  were 
on  deck,  unless  he  had  the  consent  of  the  owner  in  writing,  or  it  was  a 
coasting  voyage  \  and  if  he  sails  in  conformity  to  the  reff ulations  of  the 
ordinances,  he  becomes  responsible  for  all  damages,  and  cannot  invoke 
the  exception  oi force  majeure^  when  those  resulations  have  not  been  ob- 
served -^rd.  de  la  Mar.j  art.    10   tU,  JetttsoUj  art.  4.      Ord.^   1720, 
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'17S»,  1779.     Code  de  Comm.,  art.  fm,  225,  22S,  828,  229.    Corfe  CMk 
art.  59,  86.     1  Emtrigw^  374.    BatUayPaly^  *ofne  2,  1. 35. 

4.  'May  not  the  appointineiit  of  master  of  a  T^seel  be  levoked  at  dis- 
cretion 1 

Mr.  Ghflnficelior  Kent  says  it  may.— 8  JTciK,  161. 

And  Mr.  Jastice  Story  says,  t)ie  owner  possesses  the  same  general 
powers  of  revocation,  either  entire  or  partial,  which  belong  to  the  rela- 
tion of  principal  and- agent  under  all  eireumslanees. 

But  where  the  nmster  is  part  owner,  the  common  law  is  inclined  to 
favor  him  with  possession  of  the  ship.  Some  special  reason  is  generally 
required  to  induce  the  court  to  interpose.— 7%e  JWts  Drapery  4  Rob.  iL, 
287.  The  Johanand  Siegmundj  Edwards'  Adm.  i^,  242.  7I&«  Sta 
Rtuter^  1  Dod.  Jl.,  22. 

Aside  from  ^e  general  law  of  agencies,  the  laws  of  the  Hanseatic 
League  probably  contain  the  earliest  positive  direction  upon  this  point. 
They  provide  that  the  co-owners  may  dismiss  the  master  in  certain  oases, 
provided  they  purchase  from  him  his  share  in  the  vessel,  if  he  has  any, 
according  to  the  valuation  that  shall  be  made  of  it  by  experts,  of  known 
impartiality. — JDrot^  Mar.  de  la  Ligue  ^ns.^  Recti  de  1614,  tit.  2,  art.  4. 
Fard.^  tome  2,  p.  532. 

And  in  the  Marine  Ordinance  of  Louis  XIY.,  we  find  the  following : — 

^^Pourroru  tons  proprietaires  de  namres  cangtdier  U  maUre^  en  le 
rembowrtaru^  tfil  le  requirait,  de  la  pnrt  qu'il  aura  au  vaisaeau  av  dire 
de  gens  d  ce  connaissansJ*' — VOrd.  de  la  Marine^  liv.  2,  tit.  -8,  art.  4.    See^ 
also,   Valifij  Conm.,  tome  1,  p.  511,  et  seq.     Code  de  Commerce  art 
2^18,  219. 

But,  to  return  to  the  master  who  is  not  part  owner  of  the  vessel,  it 
is  said,  that  his  authority,  upon  the  general  principles  of  the  law  of  agen- 
cieSf  may  be  revoked  at  the  pleasure  of  the  owners.  This,  however,  is 
to  be  understood  with  the  limitation,  that  the  owners  are  to  indemnify 
him  against  the  Imbilities  incurred  in  the  coarse  of  his  connection  with 
the  ^hx^.^Story  on  Agency y  eh.  18,  sec.  466. 

The  French  law,  if  there  was  no  special  affteement  in  the  case, 
both  in  the  ordinance  of  1681,  and  in  the  new  code,  gave  to  the  owner 
the  power  to  dissharge  the  master  at  his  dcBcretion,*aBd  without  being 
responsible  in  damages  for  the  act. 

The  Code  de  Commerce,  art.  218,  declares,  <^  The  owner  may  dismiss 
•the  captain.  There  is  no  room  for  indemnity  if  there  is.no  agreement  in 
writing.''  And  yet — would  you  believe  it  1-^the  French  tew  will  not 
allow  the  master,  in  a  foreign  port,  to  pass  a  night  from  his  ship,  unless 
it  be  necessary  in  the  business  of  his  employers.-— PorcfcsMiSi  tome 
3,  67. 

It  is  held  in  the  Scotch  Admiralty,  that  ship  owners  may  dismiss  the 
master  at  anv  time,  without  cause  assigned  f  and  the  majority  may  dis- 
miss him  in  his  character  of  master,  even  if  he  be  a  joint  ewner.^ — JMTs 
Cssiffi.,  vol.  \,p.  506,  508. 
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According'  to  the  2I8th  art.  of  the  Coae  de  Commerce^  the  proprietor 
may  dismiss  the  captain,  even  withoat  indemnity,  if  there  be  no  writtea 
agreement  to  the  contrary. 

The  14th  art«  of  the  Hans.  Ord.^  says,  **  Les  bourgeois  pourront  ckasser 
et  casser  U  maUrty  avec  sujet  et  pour  cause  legitime,  en  luipayanl  sapart 
du  navire  au  prix  qu^il  Paura  acheti.^^  The  reason  of  the  clause — "  Jlvec 
sujei  d  pour  caus^  ligitime^^  was,  that  it  was  the  custom  to  institute, 
as  master,  onft  of  the  owners,  who  could  not  be  revoked  from  his  com- 
mand by  his  co-proprietors,  except  in  case  of.  abuse  or  malversation  ift 
his  office. 

The  Ord.  of  the  Marine  of  1681,  art.  4,  iit.  de  Prop.,  reserves  to  the 
proprietors  the  power  to  dismiss  the  captain ;  and  Valin,  commenting 
upon  the  article,  holds  that  the  captain  may  be  dismissed  for  any  cause» 
or  without  cause ;  but  that  the  owners  will  be  responsible  in  damages  to 
be  settled  at  the  discretion  of  the  judge,  according  to  the  circumstances. 
This  was  the  practice  in  France,  unoer  the  Ord.  Emerigon^  tome  2,  pagt 
369. 

The  office  of  captain,  conferred  by  the  proprietor,  is  a  commission 
•f  confidence,  and  purely  voluntary,  a  simple  mandate,  subject  to  the 
rules  which  govern  contracts  of  that  nature ;  and,  as  the  mandator  may 
revoke  a  mandate  at  will,  without  being  obliged  to  produce  his  reasons, 
as  a  mandate  determines  by  revocation  ;  and,  as  nothing  ought  to  restrain 
a  proprietor  in  his  choice,  it  follows,  as  a  consequence,  that  "  le  proprie^ 
{aire  pent  congedier  le  capitame^  et  quHl  n'y  a  pas  lieu  A  indemniii  s*U  h'y 
a  convention  par  ecrit.^*  This  disposition  is  not  in  derogation  of  the  ge- 
neral principles,  but  it  is  a  necessary  application  of  the  principles  of  the 
contract  of  mandaium^  which  controls  other  considerations,  and  the  cap- 
tain can  have  no  reasonable  cause  to  complain,  for  he  may  make  such 
stipulations  with  the  proprietor  as  he  may  think  proper  for  his  indemnity, 
in  case  of  revocation.  Le' proprietaire  ffun  navire  prit  a  mettre  a  la  voile^ 
voulant  user  de  lafaculte  que  lui  donne  la  loi  de  congedier  le  capitaine,  pent 
saisir  de  cette  demande  le  tribunal  de  commerce  itabli  dans  le  port  oH  le  no- 
vire  est  amarriy  encore  que  le  capitaint  n^y  ait  pas  son  domicile. — .drret  dt 
Brux.y  16  Maiy  1825.     Jurisprudence  de  Brux.y  1825,  2J  part,  p.  3. 

5.  Has  the  master  a  lien  on  the  ship  for  his  wages  % 

It  seems  not,  neither  by  the  laws  of  England  nor  the  United  States. 
— 12  Mod.  Rep.y  405.  See  also  Read  r.  Chapman^  2  SA.,  937.  Ragg  r 
King,  Ibidy  858.  Clay  v.  LudgravCy  Salk.,  33.  1  Ld.  Raym.,  576. 
Carth.,  518.  The  George,  1  Sumner's  Rep.,  151.  The  Favorite,  2  Rob. 
Jtdm.  Rep.j  19ft.  Smith  ▼•  Plumwier^  1  Bam.  4r  Md^  575.  Mkinson  r. 
Cotesworth,  b  D.  Sf  R.,  552.  Wilkinson  ▼.  Carmichad,  Doug.  Rep.,  101. 
Hussey  v.  Christie,  9  East's  R^^  426.  The  sh^  GroMd  Turk,  1  Paine's 
Rep.,  73.  Fisher  v.  Willing,  8  Serg.  ^  Rawle,  118.  Dnnkwater  v.  The 
Spartan,  Ware's  Rep.  149.  The  ekip  J?meket,  3  Mattui^s  Rep.,  255. 
WMard  V.  Darr^  H  ibid^  dl,  161.  The  tisamboat  Orlsane,  11  Peters'  &  C. 
Rep^  175. 

Mr.  Chancellor  Kent  says  that  the  rule  has  its  foandation  in 
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and  the  benefit  of  navigation^  and  that  it  wonld  be  a  great  ineonvenienee 
if  on  the  change  of  a  captain  for  misbehavior,  or  anv  other  reaaoui  he 
would  be  entitled  to  keep  possession  of  the  ship  until  he  was  paid,  or  to 
enforce  the  lien  while  abroad,  and  compel  a  sacrifice  of  the  shipb — 3J 
Kent,  p.  166,  Ed.  1840. 

6.  Has  the  master  a  lien  on  the  freight  for  his  wages  1 

It  seems  not,  agreeably  to  the  English  authorities.-^! 2  Mod,  Rep^y 
405.  See,  also,  Reader.  Chapman,  2  5A.,  937.  Ragg  v.  King,  IHd^  858. 
Clay  V.  Sudgrave,  Salk.,  33.     1  Lord  Raym.,  576. 

So  far  as  my  information  extends  on  the  subject,  this  question,  in  the 
United  States,  has  been  adjudicated  but  in  few  cases  only.  Most  of  the 
cases  in  which  the  master's  lien  on  freight,  for  advances  made  or  liabili- 
ties incurred  by  him  in  the  course  of  the  voyage,  is  considered,  do  not 
include  his  wa^es  expressly. — Shaw  v.  Gookifig,  1  JVew  Hamp,  Rep^  19. 
Millard  v.  Hallet,  2  Caines^  Rep.,  77.  The  ship  Packet,  3  MasonU  Rqf^ 
255.  Lane  v.  Penniman,  4  Mass,  Rep.,  92.  Lewis  v.  Hancock,  11  /6u/, 
72.     Cowing  v.  Snow,  11  Ibid,  475. 

But  in  Ingersoil  v.  Van  Bokkelin,  the  supreme  court  of  New  York 
included  the  wages  of  the  master  amongst  the  items  for  which  he  was 
held  to  have  a  lien  on  the  freight. — Ingersoil  v.  Van  Bokkelin,  7  Cow.,  670. 
But  this,. as  to  the  wages,  was  overruled  in  the  court  of  errors. — 5  Wenr 
dell's  Rep.,  314. 

Judge  Ware,  in  the  district  court  for  Maine,  has  supported  the  lien 
on  freight,  for  wages.  He  puts  it  on  the  ground  of  analogy  with  his  lien 
on  the  freight  for  advances,  which  the  prior  cases  had  settled.  ^'  Why 
does  not,"  he  asks,  **  his  prior  right  for  his  wages  rest  on  as  good  ground 
as  for  his  liabilities  or  disbursements  1  The  money  is  as  much  due  to  him 
in  one  case,  as  the  other,  and  the  credit  has  in  each  grown  out  of  the 
same  service — a  service  which  has  contributed  to  create  the  fund  agaij^st 
which  his  claim  is  made.  His  wages  are  as  much  a  charge  on  the  earn- 
ings of  the  ship,  as  those  of  the  seamen,  or  as  the  advances  which  he 
makes  for  incidental  expenses." — Drinkwaier  r.  The  Spartan,  Ware's 
Rep.,  163.  Perhaps  the  question,  in  the  United  States,  is  not  yet  well 
settled. 

Although  it  may  be  otherwise  in  England,  in  this  country  the  master 
of  a  vessel  has  a  uen  on  the  cargo,  for  money  expended  or  debts  neces- 
sarily incurred,  in  that  character. — /fewhall  v.  Dunlap,  2  Sh^ley^  180. 
Ingersoil  v.  Van  Bokkelin,  7  Cowen,  670.     3  Kent's  Com*,  167. 

OF  THE  RIGHTS  AND  DUTIES  OF  SEAMEN. 
1.  Who  are  included  under  the  term  mariners  \ 

Master,  mate,  and  seamen,  of  every  rank,  are,  by  the  universal  auenl 
of  the  maritime  world,  and  in  aU  jurisprudence,  placed  under  the  genera 
definition  of  mariners. — Hohart  v.  Drog,  10  Peters^  Rep.,  108.     ThM  jSwm^ 
1  Mason's  R^.,  508. 
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And  the  cabin-boy,  and  carpenter,  cook,  and  steward,  purser,  surgeon^ 
and  cooper,  on  board  whaling  or  other  fishing  vessels,  have  been  specially 
treated  by  the  courts,  as  belonging  to  the  general  class  of  mariners. — 
Wheeler  v.  Thompson^  1  Stra.^  707.  The  Lord  Hohart^  2  DodsorCs  Adm. 
Rep,^  100.  Black  v.  The  Louisiana^  Peters^  Adm.  Becis,^  268.  Tumer^g 
casey  Ware's  Mm.  Decis.^  83.  The  Prince  George^  3  Hag.  Mm,  Rep,y 
376  Mills  V.  Longy  Sayer^  136.  Shaw  v.  The  Lethe^  Bee's  Jldm,  Rep,^ 
424.  United  States  v,  Thompson^  1  Sumner* s  Rep.y  168.  Macomber  et  at 
V.  Thompson^  1  Sumner's  Rep.^  384. 

Engineers  and  firemen  on  board  steam  vessels  navigating  the  high 
seas,  are  also  recognized  as  mariners,  in  the  case  of  Wilson  v.  The  steam* 
hoot  OhiOy  Gilpin^s  Rep,,  505. 

2.  What  have  the  laws  of  the  United  States  provided,  with  regard  ta 
shipping  articles  1 

The  act  of  Congress  requires,  that  in  seamen's  shipping  articles,  the 
Toyage  and  term  of  time  for  which  the  seamen  may  be  shipped,  be  speci- 
fied. The  regulation  relates  to  vo3rage8/roOT  a  port  in  the  United  States, 
and  it  does  not  apply  to  a  vo3rage  commencing  from  a  foreign  port,  to  the 
United  States.  The  voyage,  within  the  intendment  of  the  statute,  means 
one  having  a  definite  commencement  and  end.  The  terminus  a  quo,  and 
the  terminus  ad  quern,  must  be  stated  precisely  ;  and  in  a  case  of  a  general 
adventure,. the  term  of  service  must  be  specified.  A  voyage  from  New 
York  to  dkni^oa  and  elsewhere,  means,  in  shipping  articles,  a  voyage  from 
New  York  to  Cura^oa,  and  the  word  elsewhere  is  rejected  as  being  void 
for  uncertainty.  Shipping  articles  are  contracts  in  writing,  or  in  print^ 
declaring  the  voyage  and  the  term  of  time  for  which  the  seamen  are  ship* 
ped,  and  when  they  are  to  render  themselves  on  board  ;  and  the  articles 
are  to  be  signed  by  every  seaman  or  mariner,  on  all  voyages  from  the 
United  States  to  a  foreign  port,  and,  in  certain  cases,  to  a  port  in  another 
Btate,  other  than  an  adjoining  one-  If  there  be  no  such  contract,  the  mas- 
ter is  bound  to  pay  to  every  seaman  who  performs  the  voyage,  the  highest 
wages  given  at  the  port  for  a  similar  voyage,  within  the  three  next  preced- 
ing months,  besides  forfeiting,  for  every  seaman,  a  penalty  of  twenty  dol- 
lars. The  seamen  are  made  subject  to  forfeitures,  if  they  do  not  render 
themselves  on  board  according  to  the  contract,  or  if  they  desert  the  ser- 
vice ;  and  they  are  liable  to  summa^  imprisonment  for  desertion,  ^nd  to 
be  detained  until  the  ship  be  ready^to  sail. 

• 

3.  What  are  the  duties  of  mate  1 

His  particular  duties  perhaps  depend  more  on  matter  of  fact,  than  of 
lawy  and  will  be  governed  much  by  the  usages  of  different  countries;  but 
his  general  duties  are  to  exercise  a  superintendence  over  whatever  relate* 
to  the  service  of  the  ship,  and  to  give  information  to  the  master  of  what* 
ever  requires  his  attention.  It  is  also  his  duty  to  attend  to  the  receiving, 
stowing  and  delivery  of  cargo,  and  while  at  sea  to  aid  and.assist  the  mas» 
ter.  The  contract  of  the  mate  implies  competency,  as  well  as  that  of  every 
other  seaman.    By  the  Consulat,  if  the  mate  was  incompetent,  the  master 


680  TSB  LAW  OP  BHIFB  JaXl>  MAEITDCB  OOHMStCS. 

might  displace  him,  and  he  was  liaUe  in  damages  for  the  injuries  resaking 
from  his  want  of  skill  j  and  indeed,  it  has  been  held  by  our  own  courts, 
that  the  mate  may  forfeit  his  ri^ht  to  command  and  wages,  by  fraudulent, 
unfaithful  and  illegal  p-actices,T>y  grpss  and  repeated  negligence,  or  fla- 
grant, wilful  and  unjustifiable  disobedience,  by  incapacity  brought  on  him 
by  his  own  fault,  or  palpable  want  of  skill  in  his  profession ;  but  the  causes 
of  removal  should  be  plain,  strong,  evident,  and  legally  important.  But  if 
the  master  took  him  with  a  previous  knowledge  of  his  capabilities,  he 
cannot  afterwards  displace  him  for  want  of  professional  skill  alone.  This 
rule,  however,  relates  only  to  the  case  of'the  party  originally  shipping  in 
the  character  of  mate,  for  it  seems  that  temporary  appointments  made  by 
the  master  during  the  voyage,  are  held  more  at  his  pleasure. — Ctmsoiato 
del  Mare^  ch.  17,  62.  Pardessus^  tome  2,  p,  70-  UOrd.  de  la  Marine^  liv. 
2,  tit,  5.  Valines  Com.,  tome  1,  p,  494*,  et  seq,  Mitchael  v.  The  OrizinabOy 
1  Peters^  Adm.  /?.,  250.  Robinett  v.  The  Exeter,  2  RoHnson^s  Jidm.  R., 
261.  Thompson  v.  Buach,  4  Washington's  /S.,  338.  Atkins  r.  Barrow,  1 
Peters'  Mm.  R.,  244. 

But  with  regard  to  the  discharge  of  the  mate,  and  other  officers  of 
the  abip,  bv  the  master,  during  the  voyage,  courts  are  not  inclined  to  lend 
a  very  ready  ear,  and  will  iaaist  upon  an  adequate  cause  existing  to  justify 
it  by  proof  of  gross  misconduct  or  disobedience.*-— i2o6tnef  v.  The  ship 
Exeter^  2  Rob.j  26  K  GMoway  v.  Morris,  3  Yeaies  Rep^  445.  Mkins  v. 
Burrows,  1  PMiers"  Adm.  Rep.^  246. 

By  the  general  maritime  usage,  it  is  also  his  duty  to  keqp  the  log- 
book, in  which  he  should  make  a  faithful  and  minute  journal  of  the  voyage. 
^Jacobson's  Sea  Losds^  book  2,  cA.  2.  By  the  Consolato,  the  mate,  when 
in  health,  was  forbidden  to  undress  himself. — rCA.  17,  62.  VOrd,  de  la 
Marine^  liv.  2,  tit.  7,  art.  8. 

By  the  Danish  code,  the  mate  is  liable  to  capital  punishment  if  he  is 
unable  to  make  good,  losses  occasioned  by  his.  want  ot  sikilL^^Jacobson's 
Sea  LawSy  book  2,  ch.  2. 

Lord  Stowell  said,  that  officers  can^e  before  the  courts  with  as  strong 
a  title  to  indulgence  and  a  favorable  attention,  as  common  mariners,  as  an 
injury  done  to  their  character  was  likely  to  be  attended  with  consequences 
of  a  more  serious  nature.  These. considerations,  he  observes,  are  suffi- 
cient to  place  officers  also  under  the  particular  protection  of  the  court ;  at 
the  same  time,  this  must  not  be  so  understood  in  either  case,  as  if  the 
court  show  such  a  blind  indulgence  as  should  overrule  the  real  justice  of 
the  case ;  it  is  only  such  an  indulgence  as  the  equitable  considerations 
of  public  utility  require,  which  can  seldom,  in  such  cases,  any  more  than 
m  others,  be  separated  from  particular  justice. — Robinet  v.  The  Emstar,  2 
Rob.  Jldm.  Rep.,  261. 

But  while  the  master  is  On  board,  the  station  of  mate  is  essentially 
bobordinate.  He  has  no  authority,  nor  has  any  other  subordinete  officer,  ^ 
to  inflict  punishment  on  a  seMnan,  for  any  cause  or  at«ny  timej  except 
when  it  is  at  the  moment  absolutely  required,  by  th«  necessities  of  the 
ship's  service,  to  compel  the  performance' of  duty.^*ir«rd  v.  Jhns$,  9 
Johns.  R^  138.  Buikrv.  MiLellan,  Ware's  R^  219.  Ric€  v.  The  Polly 
and  KiUjfi  2  Piter^  Mm.  R^4/5Uk    Thom(a»  r.  Lms,  ^  8umner^9  JR.,  L 
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milM  Stee^  ▼.  7M/or,  IMd^  S84.  J?i2t9d/  ▼.  Jfoittfi,  Ware^9  R^  53. 
The  rettson  BBsigned  by  Valinj  Com.,  /one  1,  »•  494,  eeeist  a  very  consis- 
tent one:  *'  QMfid.  cfetM?  maUres  indtpzwiana  Fttn  au  Vandrt  atraient  de  irop 
sur  ttn  namre*^^ 

The  mate  is  the  next  highest  officer  on  boaxd,  and  in  the  iibsence  of 
the  master,  takes  command  of  the  ship ;  and  if  the  master  dies,  the  mate 
succeeds  to  his  aathority,  but  he  is  accountable  only  for  his  own  trans- 
actions ;  is  entitled  to  an  extra  compensation  as  master^  and  may  sue  in 
admiralty  for  his  wages  as  mate  acting  as  master. — Atkina  v.  Burrowa^  1 
Petera^  Mm.  R,^  218.  Orne  v.  Totonaend,  4  Maaon^a  12.,  541.  Tht  George^ 
1  Sumner^ a  i?.,  151.  United  Statea  y.  Taylor ^  2  Sumner* a  R.y  584.  The 
Favorite^  %  Robinaon^a  Adv^.  R*^  232. 

www 

4.  What  is  the  nature  of  the  contract  between  the  captain  and  seamen  T 

It  is  a  contract  of  hiring,  by  which  the  sailor  hires  to  the^captain  of 
the  ship  his  services  for  a  voyage,  for  a  sum  which  the  captain  engages 
to  pay.  This  contract  may  take  place  in  four  dif^rent  manners :  Jlu 
Voyage  ;  ^u  Moia  ;  w^«  Projitj  ou  d  la  Part  /  ^u  Fret* 

In  the  contract  by  the  voyage,  the  seaman  hires  his  senriees  to  tho 
ship  for  a  voyage,  for  which  the  captain  agrees  to  pay  him  a  certahi  sum 
for  the  whole  voyage. 

In  the  contract  by  the  month,  the  master  agrees  to  pay  the  mariner 
so  much  per  month  during  the  voyage.  Though  the  hiring  is  by  the  month, 
the  mariner  is  obliged  to  remain  in  the  ship  during  the  voyage,  howidver 
long  it  may  continue  ;  the  expression  by  the  month,  signifies  no  more  thaa 
a  manner  of  payment,  and  does  not  relate  to  obligations  of  the  seamen. 

In  the  contract  at  a  certain  part  of  the  profit,  the  seaman  -engages  to 
serve  the  master  of  the  ship  during  a  certain  lime,  or  during  a  certain 
voyage,  for  a  certain  part  which  the  master  engages  to  give  him  in  the 
profits  which  the  ship  shall  make.  This  species  of  contract  is  a  com- 
mon manneF  of  hiring  seamen  to  fit  out  armed  private  cruisers,  and'veflseb 
engaged  in  the  fisheries; 

The  fourth  species  is  where  the  seaman  engages  to  serve  ^ring  a 
certain  voyage,  for  a  certain  portion  of  the  freight  which  the  captain  shall 
receive  upon  delivering  the  cargo. — Targa^  p.  159.  Valin  aur  Part^  1, 
Ht.  Loyera  dea  Mdtelota.    Botday-Paty,  tome  1,  tit.  5,  aac$  1. 

This  contract  of  hiring,  which  takes  place  between  the  captain  or 
proprietors,  and  the  seamen,  imposes  upon  them  equal  obligations  on  the 
part  of  the  captain:  1st.  To  pay  the  seamen  the  wages  agreed  npaii; 
2d.  Td  furnish  them  with  provisions  during  the  time  of  the  service ; 
3d.  To  furnish  them  with  care  and  medicines  when  necessary ;  4th.  In 
certain  cases  to  furnish  them  with' money,  sufficient  tooay  their  expenses 
home. — Id. 

5.'  May  not,  by  the  laws' of  the  1/ j/<,m  SfCdtetu  a  seffmaa.  who  fails  to 
render  himself  on  board  according  to  nis  cou  .ract,  be  pursuec  and  arrested 
wherever  he  may  be  found,  and  compeued  to  complete  his  engagement 
of  service  1 
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He  miiy.—jla  U.  S.,  ^A  /fi/y;  1790,  Mee.  7^— And  the  same  pTo 
vision   for  apprehension  and  compulsion  is  made  in  England* — ^ct  2, 
^eo.  2,  ch.  36.  ««c.  3,  4,  and  31.     Geo.  3,  cA.  39,  tec  3 ;  note  consolidatea 
hy  5  on^  6.     Wm,  4,  cA.  19  ;  and  by  the  French  ordinance  the  law  is  the 
sflme. — UQrd,  de  la  MarvUy  liv,  %  tit.  7,  art.  3. 

6«  Are  not  seamen  bound  to  assist  in  defending  the  ship  against 
oirates  1 

They  are,  by  the  positive  law  of  some  countries ;  and  perhaps  by 
*^  general  law  of  the  sea,  even  at  the  risk  of  their  lives,  and  a  refusal 
to  do  so  IS  punished  criminally.     Such  is  the  law  of  England. — 16  Car, 
2,  eh,  6,  22)  23.     Car.  2,  cA.  11.     11  and  12,  W.  3,  cA.  7,  stc.  9 ;  and  in 
France  also. — VOrdon.  de  la  Marine^  liv.  2,  tU.  7,  art,  9. — It  has  been  re- 
marked by  Polhiery  in  speaking  of  hire  of  seamen  by  the  month,  or  by  the 
voyage,  in  other  respects  the  mariner^s  contract  is  a  true  contract  for  the 
hire  of  services.    And  it  is  to  be  so  regarded  both  in  the  United  States 
and  in  England  whether  the  hire  be  by  the  month  or  by  the  voyage,  or  on 
a  share  of  the  profits,  or  of  the  freight — most  of  the  continental  jurists  con- 
sider the  contract  on  freight  or  profits,  a  kind  of  partnerriiip.     Pothier 
enumerates  four  different  forms,  or  kinds  of  the  manner's  contract,  (as  do 
Valin  and  Jacobson. — wf «  voyage  ;  au  mois  ;  au  proJUj  ou  d  la  part :  au 
frd  y  the  two  firsl^  being  on  a  stipulated  sum,  he  calls,  des  espices  de  con^ 
trots  de  aociete,     Pothier^  Traiti  de  Louages  marittmes^  Jfo.   160,  161. 
Edition  Dupin^  tome  4,  p,  399.     See  also  Yalin,  tome  1,  p.  676.'    Jacob* 
aon^s  Sea  Latos^  book  2,  cA.  2.     lA)rd  Tenterden  seems  to  nave  taken  the 
same  view  of  the  contract  on  profits. — See  MboU  on  Shippings  part  4,  cA. 
ly  p,  432.     wfmer.  Edit.^  1829.— Fishing  contracts,  in  regard  to  the  form  of,' 
contract  under  which  the/eameq  receive  a  proportion  of  the  proceeds  for 
their  services,  seem,  in  modern  times,  to  approach  nearest  to  the  principles 
of  contract  of  partnership.    But  it  has  been  well  settled  by  the  courts  of 
common  law  and  admiralty,  that  the  mariners  are  not  partners  with  the 
owners,  but  the  share  of  each,  when  ascertained,  is  not  only  in  lieu  of 
wages,  but  is  to  be  treated  in  all  respects  as  stipulated  wages  are  treated 
Mair  v.  Glennte^  4  M.  and  Selw^  240.     Wilkinson  v.  Frazier^  4  Esp.  Rep.^ 
182.     The  Crnsader,  Ware's  R^.,  437.      TAe  Frederick,  5  Rob.  Mm 
Rep.,  8.     Baxter  v.  Rodman,  3  Pick.  Rep.,  435.    Rice  v.  Austin,  17  Mass 
R^.,  197.     Day  v.  Bosv>ell^  1  Camp.  Rep.,  329. 

By  the  statute  of  the  United  States  for  the  regulation  of  merchant 
seamen,  on  all  voyages  to  foreign  ports,  and  in  coasting  voyages,  other 
than  to  an  adjoining  state,  the  time  when  each  seaman  shall  render 
himself  on  board  is  to  be  made  part  of  the  written  contract,  by  a  memoran^ 
dnm  set  against  his  naaae  at  the  foot  of  the  paper ;  and  if  any  seaman 
does  not  so  render  himself  on  board,  or  deserts,  so  that  the  ship  proceeds 
to  sea  without  him,  he  forfeits  a  sum  equal  to  his  advance  Wages,  over  and- 
besides  such  advance. — Act  U.  Sy  1790,  ch.  56,  sec.  2.  By  the  Act  U.  S., 
20<A  July,  1790,  sec.  7,  authority  is  given  to  arrest  deserters,  by  a  warrant 
from  a  magistrate,  but  does  not  supersede  the  authority  which  the  master 
hat  under  the  general  maritime  law,  to  retake  a  desertirig^seamani  and 
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eonfioe  him  on  board  the  vessel.— r»rtter>  Ca$€^  Ware^t  A^.,83. — With 
regard  to  hiriog  raariDers  there  are  many  general  obligations  of  the  parties 
to  the  contract,  which  may  or  may  not  be  included  in  their  written  agree- 
ment. But  if  the  articles  are  wholly  silent  upon  such  points,  law  and 
reason  will  nevertheless  imply  those  engagements  on  the  part  of  the  mas- 
ters and  owners,  to  the  mariners  :  the  following  are  among  the  principal : 

The  first  obligation  on  the  part  of.  the  owner  and  master  is  to  pay  the 
wages  agreed  upon. — Ptthier^  Louages  MarUimes^  JSTo.  178. — Another  im- 
plied enj^agement  on  the  part  of  the  owner  and  master  is,  that  the  voyage 
shall  be  legal,  as  regards  foreign  or  their  own  governments. — Dixon  v. 
TheCyruSy  Peters'  Mm.  Rep.y  407. 

It  is  also  implied  in  the  contract  of  the  owner  and  master  with  the 
seaman,  that  at  the  commencement  of  the  voyage,  the  ship  shall  be  fur-* 
nished  with  all  the  necessary  and  customary  requisites  for  navigation,  or, 
as  the  term  is,  shall  be  seaworthy. — Dixon  v.  The  Cyrusy  Ptters*  Adm» 
Rtp.j  407. 

It  is  also  an  implied  obligation  that  the  voyage  shall  be  definite  and 
certain,  and  shall  not  be  deviated  from — that  is,  that  there  shall  not  be  a 
spontaneous  deviation  of  importance — for  if  so,  the  mariner  is  entitled  to 
lus  discharge  ^  and  if  he  does  not  choose  to  leave  the  vessel,  he  is  entitled 
to  additional  compensation. — Magte  v.  Ship  Moss^  Gilpih*4  Rep.^  219. 
The  Cambridge^  2  Hag.  Jldm.  Rep.^  243.  The  George  Home^  1  Hag,  Jldm. 
Rep  y  370.  The  Countess  of  Harcourt,  1  Hag.  Mm.  Rep.,  248.  Mur- 
ray  v.  Kellogg,  9  Johns.  Rftf.f  227.  1  Hairs  Am.  Law  Journal,  207. 
Brown  v.  Jones,  2  Gallisons  Rep,,  477.  Moran  v.  Bandin,  2  Peters* 
Mm.  Rep.,  415.  Douglass  v.  Eyre,  Gilpin's  Rep.,  147. — But  deviations 
from  accident  or  overruling  authority,  do  not  amount  to  a  breach  of  the 
owner's  contract  with  the  mariner. — The  Cambridge^  .2  Hag^  Adm.  Rep.f 
243. 

'  It  is  true,  the  ancient  maritime  laws  contained  difierent  proyisiont 
with  respect  to  the  obligations  of  the  seamen,  when  the  master,  having 
arrived  at  the  outward  port  of  destination,  should,  of  his  own  act,  deter- 
mine to  go  further  ;  under  some  codes,  the  seamen  were  discharged  from 
their  contract,  and  were  not  bound  to  go  further  withput  a  new  agree- 
ment.— Les  Assizes  et  Usages  du  Royaume  de  Jerusalem.  Pardessus^  Lois 
Maritimes,  tome  ],  p.  279. 

By  the  laws  of  some  of  the  other  codes,  the  master  ^as  obliged  to 
give  them  an  additional  compensation,  which  they,  however,  were  bound 
to  accept,  without  the  right  to  elect  a  discharge. — DroU  Mot.  de  Donc- 
marck,  22  Pardessus,  tome  4,  p.  275.  See  also  Jacob  ion^s  Sea  Laws,  p. 
1^2,  by  Frick,  Consolaio  du  Mare,  ch.  116.  Pardessus,  tome  2,  p.  l44. 
Lois  de  Westcapelle,  Jugement  21.  Pardessus^  tome  1,  jp»  383.  Lois 
D^Oleron,  art,  20.    Pardessus,  tome  1,  p,  337. 

The  Act  of  Congress,  of  1840,  empowers  American  consuls,  or  com- 
mercial agents,  in  foreign  pons  to  inquire  into  the  causes  of  deviation, 
and  to  discharge  the  crew  if  they  require  it,  and  the  master  is  to  pay  an 
advance  of  three  months'  wages,  in  case  the  deviation  is  in  vtolatioa 
of  the  mariner's  contract.— wfc^  of  ihe  United  States^  20/A  July,  1949, 
section  9. 
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It  is,  further,  a  part  of  the  general  ohiigations  of  the  contract,  that  the 
mariner  shall  be  treated  with  decency  and  humanity  by  the  master  and  his 
officers,  and  by  his  shipmates. — Steele  v.  Thatcher ^  Ware^s  /J.,  91.  Ala- 
gee  y.  Ship  MosSf  GUpirCa  12.,  219.  Lintand  v.  Stephens^  3  Espinasstj 
269.  Rice  v.  The  Polly  and  Kith/,  Pet.  Adm.  R^  420.  Sherwood  v.  Mc- 
intosh, Wart's  -R.,  109. 

Also,  that  the  owners  and  master  shall  provide  for  the  subsistence  of 
the  mariners  during  the  time  of  the  continuance  of  the  contract,  in  such 
manner  and  with  such  provisions  as  the  positive  law  of  their  country  en- 
joins.^—Po/Ater,  Louages  MaritimeSy  n.  215,  edit,    Dupin,  tome  4,  425. 

It  also  provides,  that  the  seamen's  expense  of  all  sickness  and  inju- 
ries, occurring  while  in  the  ship's  service,  not  occasioned  by  their  own 
faults  or  vices,  or  while  absent  upon  their  own  business  or  pleasure,  shall 
be  defrayed.--Po^Ater,  Louages  Mar.,  n.  188, 189, 190,  191.  Fo/m,  Com^ 
tome  1,  p.  721. 

This  is  the  law  of  the  United  States,  and  the  fullest  effect  has  been 
given  to  it  by  the  courts. — Acts  U.  5.,  20th  July^  1790,  ch.  56,  sec,  8  { 
and  2d  March,  1805,  ch,  88.  Harden  v.  Gordon,  2  Mason^s  A.,  541. 
Walton  V.  The  Neptune,  Pet.  Jldm.  R.,  142,  152.  Pierce  v.  The  Enter- 
prise, Gilpin's  R.,  435.     Reed  v.  Canfield,  1  Sumner^s  /?.,  192. 

It  is  an  old-established  principle  in  maritime  law — indeed,  it  has  ex- 
isted for  ages,  {Droit  Mar.  des  Rhodiens,  Pardessus,  tome  1,  p.  258.  Lois 
D*Oleron,  art.  6,  7.  Ibid,  p.  327),  and  was  followed  in  the  French  ordi- 
nance, UOrd.  de  la  Marine,  liv.  3,  tit,  4,  art.  11,  that  the  master  should 
bring  the  seamen  back  to  their  own  country. 

The  foregoing  constitute  a  part  of  the  important  obligations  assumed 
by  the  owner  and  master  in  favor  of  mariners.  Many  important  obliga- 
tions may  also  be  enumerated,  assumed  by  the  mariners  themselves,  to- 
wards the  master  and  owner.    The  following  form  a  part : — 

].  It  is  the  duty  of  a  seaman  to  exert  himself  to  the  utmost  in  the 
service  of  the  ship,  for  the  compensation  stipulated  in  his  contract. 
2.  There  is  an  implied  warranty,  in  the  mariner^B  contract,  that  the  party 
is  competent  in  knowledge  and  bodily  health,  to  the  station  for  which  he 
contracts.  3.  That  the  seamen  shall  render  themselves  on  board  at  the 
day  and  hour  agreed  upon,  and  from  thence  to  the  completion  of  the  voy- 
age, remain  in  the  service  of  the  ship.  4.  It  is  an  obligation  assumed  by 
the  seamen  to  obey  all  lawful  commands  of  the  master,  and  not  to  violate 
the  discipline  and  economy  of  the  ship.  This  obligation  is  almost  uni- 
formly made  a  part  of  the  written  contract. — Mbott  on  Shipping,  p.  2,  ch. 
8,  sec.  4,  4r  ^^pp.^  no.  5.  SteePs  Shipmaster's  Assist.  {Lond,,  1837)  p.  23, 
33.  But  apart  from  all  express  contract,  it  results  from  the  nature  of  the 
master's  authority  over  the  crew,  and  their  relation  to  the  ship. — Valines 
Comm.,  tome  1,  p.  447. 

7.  When  a  mariner  has  hired  his  services  to  a  vessel  for  a  definite  voy- 
age, can  he  abandon  the  vessel  until  the  voyage  is  finished  1 

He  cannot.  The  rescission  of  his  contract,  at  his  own  pleasure,  has 
never  been  sanctioned  by  any  country. 

It  has  been  held«  that  a  refusal  to  do  duty  at  a  moment  of  high  ex« 
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^itement  from  panishmeDt,  is  not  a  forfeiture  of  wages,  unless  followed 
by  obstinate  perseverance. — Orme  y.  Totonsendy  4t  Masov^s  22.,  84. 

Desertion  has  been  guarded  against  by  various  penalties  in  the  mari* 
time  law  of  different  countries,  and  pervades  generally  the  ordinances  of 
maritime  nations,  all  of  which  concur  in  the  principle,  that  desertion  in- 
curs a  forfeiture  of  wages  antecedently  earned. — Droit  Mar»  de  la  Ligue 
^nseatique^  Recia  de  1634,  tit.  4,  art.  25.  PardessuSy  tome  2,  p.  542. 
UOrd.  de  la  Marine^  liv.  2,  tit,  7,  art.  3.  Valines  Comm.^  tome  1,  p.  534. 
Droit  Mar.  de  Wisbuy^  art.  62.  Pardessus^  tome  1,  p.  500.  Con9olato 
del  Mare,  ch.  112,  157,  113,  158.  Pardessus^  tome  2,  p.  1'41, 142.  VOrd. 
de  Charles  F.,  1551,  art.  6,  7,  9.  Pardessua^  tome  4,  p.  46,  47.  Abbott 
on  Shipping,  p.  463. 

If  seamen  desert  the  ship  un3er  circumstances  of  danger  or  dis- 
tress from  perils  of  the  sea,  when  their  presence  and  exertions  might 
have  prevented  damage,  or  restored  the  ship  to  safety,  they  forfeit  their 
wa^es  and  are  answerable  in  damages. — Sims  v.  Mariners,  1  Peters* 
Adoi.  R.,  395. 

It  is  desertion  wantonly  to  neglect  or  refuse  to  rejoin  the  ship,  after 
a  temporary  separation  by  capture,  when  the  vessel  is  released. — Board- 
man  V.  The  Elizabeth,  Pet.  Adm.  R.,  128. 

If  a  mariner  is  absent  with  leave,  and  refuses  to  return  to  the  vessel 
when  ordered  by  the  master,  it  is  a  desertion. — The  Bulmer,  1  Hag.  Adm* 
R.,  163.     The  Jupiter,  2  Ilnd,  221. 

Quitting  the  ship  before  arrival  and  mooring  constitutes  a  desertion. 
—The  Baltic  Merchant,  Edwards*  Adm.  R.,  86.  The  Pearl,  5  Robinson^s 
Adm.  R.,  224.     Cloutman  v.  Tennison,  1  Sum.  R.,  374. 

In  the  sense  of  the  maritime  law,  desertion -is  leaving  the  ship  and 
her  service,  not  only  without  leave,  but  with  an  intent  not  to  return  again 
to  the  ship's  duty. 

A  mere  absence  without  leave,  therefore,  is  one  thing,  and  a  final 
quitting  the  ship,  animo  derelinquendi,  another  thing. 

Absence  is  punishable  with  greater  or  less  forfeiture  of  wages,  or 
corporeal  chastisement. 

But  a  final  quitting  the  ship,  animo  derelinquendi,  amounts  to  a  de- 
sertion, and  incurs  a  forfeiture  of  all  wages. — Cloutman  v.  Tennis<m,  1 
Sum.  R.,  373.  The  Rowena,  Ware*s  R.,  309.  The  Bulmer,  1  Hag. 
Adm.  R.,  163. 

But  it  is  not  desertion  to  leave  the  ship  on  account  of  cruel  and  op- 
pressive treatment,  or  for  want  of  sufficient  provisions,  in  port,  when  they 
can  be  procured  by  the  master,  for  protection,  personal  safety,  or  when 
the  voyage  is  altered  in  the  articles  without  consent  of  the  mariner  i  but 
he  will  be  entitled  to  wages  in  fuD,  to  the  prosperous  termination  of  the 
voyage. — Sherwood  v.  Mcintosh,  Ware^s  R.,  109.  Steele  v.  Thatcher, 
Ware's  R.,  91.  Rice  v.  The  Polly  and  Kitty,  Pet.  Adm.  R.,  420.  Ward 
V.  Ames,  9  Johns.  R.,  138.  The  Castilia,  1  Hag.  Adm.  R.,  59.  The 
Eliza,  1  Hag.  R.,  182,  248,  347.  Magee  v.  The  Moss,  Gilp.  R.,  219. 
Limland  v.  Stevens,  3  Esp.,  JV.  P.  R.,  269.  The  Favorite,  2  Rob.,  232. 
BeWs  Comm.,  ch.  4,  sec.  1,  4.  Jugemens  D^Oleron,  art.  13.  Hall  v 
Heightman    2  East.  R.,  145.    Thome  v.  White,  1  Pet.  Adm.  R.,  I68« 
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'The  Mentor  Cird.  Ct.,  Ma$9.,  Oct.  7,  1826,  MSS.  Si^td  v.  Roberis^*9 
Esp.  R.,  71.  Boardman  v.  The  Elizabeth,  1  Pet,  Mm,  K.j  129.  Towm^ 
end  V.  Orme,  Cirt.  Ct,^  Mass.,  Oct,  7,  1827,  MSS. 

It  is  not  desertion  when  a  mariner  over-stays  his  time  of  leave^ 
through  excess  of  indulgence,  when  he  has  not  refused  or  neglected  to 
comply  with  an  order  to  return. — The  Eating  Grove^  2  Haggard's  JJdm. 
ep.,  15. 

Absence  occasioned  by  the  power  of  a  foreign  country,  in  which  the 
hip  may  hnppen  to  be,  without  any  fault  on  the  part  of  the  seaman,  do^9 
tot  work  any  forfeiture. — Stale  v.  ThomsoTiy  4  East,  546. 

Leaving  the  ship  after  arrival  and  mooring,  and  before  delivery  of 
the  cargo,  is  not  desertion  ;  it  is  but  a  mere  absence,  punishable,  inaeed« 
with  the  loss  of  some  portion  of  wages,  in  the  nature  of  damages  to  the 
owner,  but  not  incurring  a  forfeiture  of  the  whole,  in  modum  pana, — The 
Pearl,  5  Robtnson*s  Mm.  R,,  224.  The  Baltic  Merehara,  Edwards*  ^dm. 
R.,  86.  '  Knagg  v.  Goldsmith,  Gilp.  J?.,  407.  This  is  in  perfect  accord*- 
ance  with  the  opinion  held  by  Judge  Story,  in  Clouiman  v.  Tenniion^  2 
Sumner,  373. 

It  is  true,  there  have  been  cases  where  the  entire  wtages  have  been 
held  forfeited,  for  refusing  to  stav  and  unload  the' cargo;  but,  on  exami- 
nation, it  is  found  that  those  decisions  were  based  upon  clauses  in  the 
( articles  making  such  refusal  a  desertion,  by  the  contract,  which  would 
have  been  an  absence  by  the  general  law. — Webb  v.  Buekingfield^  13 
Johns,  R.,  390.    Dixon  v.  The  Cyrus,  2  Pet.  Jidm.  R.,  412. 

To  subject  the  seaman  to  the  forfeiture  of  his  wages,  under  the  Act 
of  Congress  of  1790,  the  entry  in  the  log-book,  on  the  day  of  the  absence, 
is  indispensable.— ^^nflrgg  y.  Goldsmith,  Gilpin,  207.  Ibid,  219.  The 
Rowena,  Waters  R.,  309.  Clnutmnn  y:  Tennison,  1  Stim.,  373.  Or,  the 
master  may  have  the  seaman  imprisoned  until  the  vessel  is  ready  to  i^aif^ 
iand  then  the  contract  continues,  and*  the  wagpes  go  on.  The  imprison- 
ment is  the  punishment ;  and  it  seems  he  is  not  to  suffer  a  forfeiture  of 
wages  also. — The  Maiden,  Gilp.  R.,  294.  Bray  v.  The  i^danta,  Bee*s 
Mm.  R.J  48.     Luscomb  v.  Prince,  12  Mass.  R.,  676. 

But  it  is  not  a' small  matter  that  will  incur  a  fo'rfeitftiire'of  wiig^es,  or 
'justify  a  nraster  in  discharging  a  seaman  in  a  foreign  port ;  there  must  be 
either  an  Ao^t^tro/  neglect,  or  disobedience,  or  drunkenness,  an  act  of 
gross  dishonesty,  or  some  act  of  a  heinous  and  aggravated  nature. — Ladv 
Campbell,  3  Hag.  ..dm: Rep.,  5.     The  Malta,  Ibid,  106. 

Even  when  a  seaman  might  have  been  discharged  in  the  cotit'se  of  the 
voyage,  for  gross  misbehavior,  if  the  nyaster  reuses  to  dischnrge  him, 
and  leaves  him  in  imprisonment  abtoad,  he  will  be  entitled  to  his  wagee 
until  his  return  to  the  United  States,  after  deducting  from  the  claim  his 
time  of  imprisonment. — Buck  v,  Daiie^  12  Serg:  Sf  Rawle,  566. 

The  principle  thutthe  mariner's  contract  is  ^lot  to  be  i^stindedby  the 
master,  tintil  the  seaman's  ct)nduct  has  been  such;  that  the  law  of  his  coun- 
try deems  him  unfit  to  remain  on  board,  or  that  he  has  forfeited  the  tights 
acquired  under- his  contract,  has  alwnys  b*  en  fiilty  recognized. 

Admiralty  courts  are  the  guard  ans  of  mariners,  and 'ever  watchful 
to  guard,  protect,  and  preserve  theii  rights-T-^TA^  Susan,  2  Hag.  jjdm^ 
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Aep.^  229.  Hutchinson  v.  Coombs^  District  Court  of  Maine^  1  Wars^  65 
WMtton  v.  The  Brtg  Commerce,  1  Peters^  Mm.  Rep  ,  160.  The  Malta,  2 
Hag.  Jldm.  Rep.,  159.  Thorn  y.  White,  1  Peters'  Adm.  Rep.,  175.  The 
Ship  Mentor,  4  Mason's  Rep.,  84,  102.  Relf  v.  The  Maria,  1  Peters'  Mm. 
Rep.,  186.  The  master  has  power  to  remit  a  forfeiture^ — 3  Kent,  198  \  and 
«ven  in  very  aggravated  ofiences,  or  a  continued  course  of  conduct 
which  would  justify  the  discharge  of  a  seaman,  if  he  repents  and  offers 
amends,  the  principle  ef  forgiveness  which  usually  preponderates  in  his 
favor,  against  all  kinds  of  foifei tares,  with  very  rare  exceptions,  intervenes 
to  restore  him  to  his  former  rights,  and  he  is  ordinarily  entitled  to  be  re- 
ceived on  board. — Boardman  v.  The  Elizabeth^  1  Peters'  Jldm.  Rep.,  128. 
Dixon  V.  The  Cyprus,  2  Peters'  Mm.  jRep.,  407.  Rex  v.  Eaton,  1  Burr* 
Sett.,  48.  Whitton  v.  The  Commerce,  1  Peters'  Mm.  Rep.,  160,  161.  Relf 
V.  The  Maria,  1  Peters'  Jldm.  -Rep.,  186,  195.  Webb  v.  Duckingfield,  13 
Johns.  Rep.,  390.  The  M'eptune^  1  Peters'  Mm.  Rep.,  182.  Castlehuni  ▼. 
Suford,  1  Burr.  Sett.  Cos.,  68.  Hutchinson  v.  Coombs,  Ware's  Rep.,  65. 
Buck  V.  Lane.  12  Serg.  4r  Rawle,  266^  The  Meniof,  4  Mason's  Rep.,  84. 
Thorn  v.  Whue,  1  Peters'  Mm.  Rep.,  168.  Orne  v,  Townsmd,  4  Ma^ 
son's  Rep.,  541.  Black  v.  The  Louiitiana^  2  Peters'  Mm.  Rep.,  268.  Jl^ 
kyns  V.  ^ttrrow«,  1  Peters*  Mm*  Rep.^  244.  The  Jupiter^  2  f/ag.  ./?(/»!• 
Rep.,  221. 

By  the  English  statute  law,  and  by  the  Act  of  Congress,  desertion  is 
accompanied  with  a  forfeiture  of  all  the  wages  that  are  due,  and  an  ab- 
scence  of  forty-eight  hours  without  leave  is  made  conclusive  evidence  of 
desertion  ;  and  whatever  unjustifiable  conduct  wiU  warrant  the  act  of  the 
master  in  discharging  a  seaman  during  the  voyage^  will  equally  deprive 
a  seaman  of  his  wages,  but  the  forfeiture  is  saved  if  the  seaman  repents, 
makes  conmensation,  or  offer  of  amends,  and  is  restored  to  his  duty. — 
1 J  iS- 12  William  3d.,  ch.  7.  2  George  2d.,  cA,  36.  Act  of  Congress,  20th 
July,  1790,  ch.  29,  sec.  2,  5. 

In  fact  the  master  is  bound,  in  such  a  case,  to  receive  back  the  sea- 
man, as  a  case  fit  for  condonation,  unless  it  should  appear  that  the  mis- 
conduct amounts  to  a  radical  disqudlijication^  as  dishonesty,  habitual 
dri^nlfenness,  or  the  like. — Black  v.  The  Louisiana^  2  Peters'  Mm.  Rep,^ 
271.     Cloutman  v.  Tunison,  1  Sumner,  373. 

Whenever  the  engagement  by  the  voyage,  for  an  entire  sum,  was  prac 
tised,  either  in  ancient  or  modern  times,  the  seaman  could  not  leave  until 
the  voyage  was  finished. — Pothier,  Louages  Mar.,  JSTo,  172.     This  form  of 
the  mariner's  contract  is  very  ancient ;  it  is  to  be  found  in  the  laws  of 
Rhodes. — Droit  Mar.  des  Rhodiens,  ch.  46.    Pardessus,  tome  1,  p,  257. 

It  is  found,  however,  in  the  Consolato  del  Mare,  ch.  85,  130.  Par* 
dessus,tome  l,p.  125;  and  through  the  Orctinance  of  Louis  iuh.  L'Ortl, 
de  la  Marine,  liv.  3,  tit.  4.  The  hiring  on  a  share  of  the  freight  was  a 
form  of  contract  unknown  to  the  Roman  law.  It  is  found  in,  and  probably 
first  emanated  from,  the  compilation  which  passes  under  the  name  of  thje 
maritime  law  of  Rhodes. — Pardessus,  Lou.  Mar.,  tome  1,  p.  209,  et  seq^ 
But  first  distinctly  and  systematically  defined  in  the  laws  of  OlerpOt— > 
Jugejnens  D'Oleron^art.  18,  Pardessus,  Lou.  Mar.,  tome  1,  p.  336. 
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8.  Can  infants  or  apprentices  enter  into  the  mariner's  contract  1 

They  cannot,  anymore  than  into  other  contracts  of  service.  In  general^ 
the  same  legal  qualifications  which  enahle  any  party  to  enter  into  a  bind* 
ing  obligation  empower  and  qualify  him  to  enter  into  the  mariner^s  con- 
tract ;  and  the  same  disqualifications  prevent  him. — Chiity  on  Contracts^ 
Pothier  on  Obligations, 

Of  course  they  cannot  entitle  themselves  to  their  own  wages,  with- 
out the  assent  of  the  parent,  guardian,  or  master. — James  v.  LtRoy^  6 
Johns.  Rep.y  274j. 

Taking  a  minor  child  upon  a  voyage  upon  the  high  se^s,  without 
the  knowledge,  or  against  the  consent  of  the  parent,  is  ground  for  an  ac- 
tion of  damages  ;  and  this  action  may  be  maintained  in  the  admiralty. — 
Plummer  v.  Webb,  4  Mason's  Rep.^  380.  S.C.  Ware's  Rep^  75.  The 
action  will  be  against  the  owner. — Sherwood  v.  Hall,  3  Sumner's  R^^ 
127. 

Tortious  abduction  of  a  minor,  is  a  marine  tort,  the  gist  of  which, 
consists  in  the  loss  of  services. — Sherwood  v.  Holly  3  Sumner's  Rep,,  127. 
Plummer  v.  Webb,  4  Mason's  Rep,,  380.     S,  C.  Ware's  Rep.,  75. 

But  in  one  case  it  has  been  held  that  it  may  consist  in  withdrawing 
the  child  from  the  supervision  and  control  of  the  parent. — Jenny  v.  Alden^ 
\^  Mass.  Rep.,  ilb,  Jfightingale  v.  Withington,  15  Ibid,  272.  Steele  v. 
Thatcher,  Ware's  Rep.,  91,  102. 

In  a  recent  case  it  has  been  held  that  the  ship-owner  may  be  charged 
with  the  damages  ;  but  the  suit  usually  lies  in  these  cases  against  the  mas- 
ter actually  committing  the  tort. — Sherwood  v.  Hall,  3  Sumner's  Rep.,  127. 

A  married  woman  is  of  course  excluded  from  entering  into  the  mari- 
'  ner's  contract,  by  the  same  circumstances  which  exclude  her  from  enter- 
ing into  any  other  contract ;  but  in  the  case  of  the  Jane  4"  Matilda,  1 
Hag.  Jldm.  Rep.,  187,  it  was  held  by  very  high  authority,  that  being  of 
the  female  sex  was  not  of  itself  any  disqualification  for  earning  wages  as  a 
mariner. 

9.  Can  the  master  discharge  a  seaman  before  the  completion  of  the 
voyage  agreed  upon  % 

Not  without  a  legally  valid  reason. 

The  course  pursued  by  the  English  and  American  tribunals  ha» 
been,  not  to  assign  specific  ofiTences  for  which  a  mariner  may,  under  all 
circumstances,  be  discharged  ;  but  it  is  laid  down  generally,  that  the  mas^ 
ter  may  discharge  a  seaman  from  the  vessel  before  the  termination  of  the 
voyage,  for  a  legal  cause,  but  not  for  slight  or  venial  ofiences,  and  cer- 
tainly not  for  a  single  offence,  unless  of  a  very  aggravated  character  i 
much  would  depend  on  the  question,  whether  the  misconduct  was  of  such 
a  nature  and  degree  as  to  amount  to  an  habitual  inattention  to,  or  unfitness 
for  duty,  such  for  instance  as  negligence,  drunkenness,  disobedience  or 
dishonesty. — Orne  v.  Townsend,  4  Mason^s  Rep.,  84,  541.  The  Exeler^ 
2  Rob,  Jldm.  Rep,,  216.  Hutchinson  v.  Coombs,  Ware's  Rep.,  65  Thome 
Y.  White,  I  Peters'  Mm.  Rep,   168.     Relf  v    The  Maria,   1  Ilnd,   186. 
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7%$  Mentor^  4  Mason^s  Rep.y  102.    Black  v.  The  Louisiana^  2Feter€'  Mm. 
Rep.y  271. 

It  was  held  in  the  case  of  the  Nimrody  Ware^s  Rep,f  65,  that  the 
master  must  show,  if  the  allegation  he  that  the  seaman  is  a  dangerous 
person,  from  a  spirit  of  insuhordination  or  hostility  to  the  master,  that  the 
danger  is  such  as  would  affect  the  mind  of  a  man  of  ordinary  firmness.  If 
the  seaman  repenU^nd  offer  amends,  even  in  cases  of  aggravated  offences  - 
or  of  a  continued  course  of  conduct  which  would  justify  the  discharge  of 
a  seaman,  the  principle  which  is  always  operative  in  his  favor  against  all 
kinds  of  forfeiture  with  very  rare  exceptions,  intervenes  to  restore  him  to 
his  rights,  and  he  is  Ordinarily  entitled  to  he  received  again  on  hoard. — 
Buck  v.  Lane^  12  Serg,  4"  Rawle,  266.  HtUckinson  v.  GoombSy  Wctre^s 
Rep.y  65.  Omt  v.  Townsendj  4  Mason's  /2ep.,  54^1.  Whitton  v.  The 
Commerce^  1  Peters*  Mm.  Rep.y  164.  Tharne  v.  White^  1  Ibidy  168.  Rdf 
v.  TheJ\iari(iy  1  Ibid^  186.  Atkyna  v.  Burrows^  1  Ibidy  244.  Black  y. 
The  Louisianay  2  Ibidy  268. 

In  fact  it  may  be  observed  that  it  is,  in  general,  the  right  of  the  sea- 
man to  be  reinstated,  which  shall  operate  to  restore  the  right  to  wages, 
if  he  tender  his  amends  in  season  and  before  another  person  has  been 
employed  in  his  stead,  unless  the  mariner's  conduct  has  been  so  flagrantly 
wrong  as  to  justify  his  discharge,  then  the  master  shall  not  be  bound  to 
receive  him. — Dixon  v.  The  Cyrusy  1  Peters*  Mm.  Rep.y  407.  Buck  v. 
Laney  12  Serg.  4*  Rowley  266.  Miller  v.  Branty  2  Campb.  Rep.y  590. 
Beale  v.  Thompsony  4  East's  Rep.y  546,  565.  Clotuman  v.  Tunisony  1 
Sumner's  Rep.y  373.  The  Testy  3  Hag.  Mm.  Rep.y  307,  215.  Thorns 
▼.  Whitey  1  Peters'  Mm.  Rep.y  168.  Black  v.  The  Louisianay  Ibidy  268. 
Relf  V.  The  Marioy  Ibidy  186.  See,  also,  observations  of  Mr.  Justice 
Story  in  the  case  of  Harden  v.  GordoUy  2  Mason's  Rep.  541. 

The  laws,  also  of  Oleron  and  those  of  Wisbuy,  gave  the  mariner  a 
right  to  offer  satisfaction  in  the  presence  of  the  crew,  and  if  not  then  re- 
ceived again  by  the  master,  to  follow  the  ship  home  and  demand  his 
wages. — Jugements  D'Olerony  art.  14.  PardessuSy  tome  1,  p.  333.  Droit 
Mar.  de  Wisbuyy  art.  28.     Ibidy  p.  481. 

Nor  are  the  laws  of  England  and  America,  on  the  discharge  of  sea- 
men, at  all  singular.  Indeed,  the  principle  has  always  been  universally  re- 
cognized, that  the  contract  is  not  to  be  rescinded  by  the  master,  until  the 
mariner's  conduct  has  been  such  that  the  law  of  his  country  deems  him 
unfit  to  remain  on  board  or  that  he  has  forfeited  the  rights  acquired  under 
his  contract.  Sans  come  voluble  is  the  language  of  the  French  ordinance. 
-^Consolato  del  Mare.y  ch.  80.  (125.)  Par.y  tome  1,  p.  122.  Droit  Mar. 
de  la  Ligue  JIns.y  (Reds  de  1591,  art.  42.)  Pard.y  tome  2,  p.  519.  VOrd. 
de  la  Mar.y  liv.  3,  tit,  4,  art.  10,  Code  de  CommercCy  art.  270.  Pothier 
Lottages  Mar.y  Jfo.  209.  Code  de  Commercey  art,  264.  SantagrOy  sur  It 
Code  de  Com.y  p.  175. 

The  Act  of  1840  has  greatly  enlarged  the  discretionary  power  of  con- 
suls or  commercial  agents  in  foreign  ports,  to  discharge  mariners  from 
their  vessels.  It  empowers  them,  upon  application  of.  both  the  master 
and  the  mariner,  to  discharge  the' latter  if  he  think  it  expedient,  without  re- 
quiring the  payment  of  three  inontlis^  wage?  under  the  provision  of  the  Act 


040  TBS  LAW  OF  SHIPS  AND  HAKITIKB  COMXBKCB. 

of  1803,  or  any  other  sam  of  money. — ^ct  2,  «ec.  20,  /v/y,  1810,  set.  5 
This  Act  took  effect  upon  vessels  which  sailed  on  and  after  October  1 
1840.  See,  also,  Aa  U.  S:,  20M  Jtdy,  1840,  sec.  17.  Also,  JJd  of  1825 
cA.  276,  sec.  10.  Also  Untied  States  r.  Coffin^  I  Stitnner^s  Rep.^  394 
United  States  v.  Rnggles^^  Mason* s  Rep.,  192. 

By  the  general  maritime  law  wages  are  earned  at  every  port  of  de* 
livery  daring  the  voyage. — The  Juliana,  2  Dods.  Adik^  Rep.,  504.  Tk& 
Jfeptune,  1  aagg.  Adm.  Rep.,  232 ;  and  the  port  of  destination  for  thi» 
purpose  is  io  general  deemed  a  port  of  delivery  for  the  purpose  of  wages, 
though  the  vessel  may  have  gone  there  in  ballast. — Blanchard  v.  Buck* 
nam,  3  Green,  Rep.,  1.  TJiompson  v.  Faussct,  1  Paers*  Cir.  C,  Rep.^ 
182.  Pitman  v.  Hooper,  3  Sumner's  Rep.,  290.  3  Kent's  Com.,  190.  GUes 
V.  The  Cynthia,  I  Peters'  Mm.  Rq>.,  207.  The  Two  Catharines,  2  Mason's 
R^.,  319. 

In  cases  of  rescue,  recapture  and  ransom,  the  wages  of  the  mariners 
are  subject  to  the  general  average ;  but  they  are  not  liable  to  contrifontion 
in  any  other  cases  of  general  average. — Pitman  v.  Hooper,  3  Sumner's 
Rep.,  50,  59  4- '61.  The  Friends,  4  Rob.  Adm.  Rep.,  143.  VOrd.  de  la 
Marine,  liv.  3,  tit^  4,  art.  20.  Jacobson's  Sea  Laws,  book  2,  ch.  2,  p.  155. 
Valin,  Com.,  p.  752. 

The  ship  s  cre^  may  entitle  themselves  to  salvage  by  recapturing  the 
vessel  from  a  seizure  made  by  an  usurped  authority  of  a-  foreign  govern- 
ment, or  from  a  regular  capture. — Wiliiam^s  v.  Suffolk  Ins,  Co.,  3  Sum^ 
ner's  Rq>.,  270.     1  Peters'  Jldm.  Rep^  306. 

But  it  has  been  the  policy  of  most  nations  to  restrict  the  payment  of 
the  full  wages  until  the  ship  returns  home,  unless  she  be  lost  or  detained, 
in  order  to  prevent  desertions. — Laws  of  Oleron^  art.  19.  Pothier,  Louaget 
•Var.,iVo.  211,  212,213. 

By  our  law  one-third  only  of  the  wages  earned  can  be  demanded  by 
the  mariner  at  any  port  of  delivery  during  the  voyage,  unless  it  has  been 
otherwise  expressly  stipnlated  in  the  contract. — Act  U.  S.,  ^Oih  July, 
1790,  ch.  29,  seci  6.  Wages  earned  up  to  the  last  port  of  delivery,  are,  in 
case  of  loss  or  capture,  to  be  paid  the  mariner  on  his  return  home. — Blan- 
chard V.  Bucknam,  3  Greenl.  Rep.,  1,  Giles  v.  The  Cynthia,  1  Peters*  Jldm. 
Rep.,  219.    Johnson  v.  The  Walterstorf,  Ibid,  215. 

When  there  is  a  sale  of  a  ship  abroad,  or  by  their  own  consent,  the 
seamen  are  discharged ;  the  whole  wages  due  at  the  time  may  be  de* 
manded,  and  three  months'  wages  in  addition  are  to  be  paid  by  the  master 
to  the  consul,  two-thirds  to  be  paid  by  him  to  the  seamen,  and  one-third 
retained  to  the  use  of  the  United  States. — 6[d  U.  S.^  20th  Feb.,  1803,  ck. 
62,  sec.  3. 

By  Act  of  Congress  it  is  provided  that  as  soon  as  the  voyage  is 
ended,  and  the  cargo  or  ballast  fully  discharged  at  the  port  of  delivery, 
'  every  seaman  or  mariner  shall  be  entitled  to  the  wages  which  shall  be 
then  due  according  to  his  contract,  and  if  not  paid  within  ten  days  after 
such  discharge,  the  seaman  or  manner  is  entitled  to  admiralty  process 
against'the  vessel.— ilcr  U.  S.,  20th  July,^  1790,  ch.  9,  sec.  6.  Sec  the  fol- 
lowing CM^B'.^Edwards  v.  The  Susan,  1   Peters'  Jldm.  Rep.,  165. — 
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Tkompsan  r.  The  PhUadilpMa^  Ate/,  210.  HtisHngf  r.  TAe  ^^j>y  Rb- 
turn. 

The  statate  do«s  not  prevent  the  filing  of  a  libel  in  the  court  of 
admiralty  previous  to  the  expiration  of  the  ten  dajs,  but  the  issuing  of 
process  against  the  vessel  so  that  the  question  when  raised  depends  on 
the  date  and  issuing  of  the  warrant  of  arrest,  and  not  of  the  filing  of  the 
libel. — The  Mary^  Waters  Rep.,  454. 

There  is  no  statute  in<  the  United  States  limiting  the  time  within 
which  suits  for  wages  may  be  brought  in  the  admiralty  ;  but  upon  gene- 
ral prineipleff  our  courts  will  net  entertain  suits  after  a  long  lapse  of  time, 
or  where  the  demand  is  staler — Willard  v.  Dorr,  3  Mason* ^  Rep,,  91, 161. 
Brovm  v.  J(me8, 2  Galliscnh  Rep.,  481.  The  Sarah  Ann^  2  Sumner^a  Rep., 
205.  Pitman  v«  Hooper,  Ibid,  286«  The  Rebecca,  5  Rob.  Mm.  Rep.,  102. 
The  Mentor,  1  Rob.  Mm*  Rep.,  180. 

The  French  ordinance  allows  only  one  year.  In  England  six  years 
by  statute.— 4  ^nne,  ch,  15,  eec.  17,  18  4"  19. 


10.  If  the  vessel  and  cargo  are  lost,  are*the  wi^es-of  the  seamen  also 
lost 'I 

Yes,  if  the  loss  happens  before  any  freight  is  eanied,.and  no  part  of 
either  is  saved  by  the  crew. — Molloy,  book:%  eh.  3,«ec.  10<  1  Sid.,  179.' 
Jlbemetkif  v.  Lamdale,  Boug.,  539.  French  Ordinance^  liv»  3,  tit*  4.  Des 
Layers  des  Matelats,  art.  8.  Code  de  Cam.,  art*  258.  The  Jfeptunt,  1 
Hag.  Adm.  JR.,  239.  Adam  v.  The  Sophia,  Gilpin's  R^  77.  I/Ord.  de 
la  Marine,  liv.  3,  tit.  4,  art.  8.  Valin  Com.y  ioms  1,  p.  701.  Abbott  an 
Shipping,  pari  4,.  ch.  3,  sec.  1.    3  Ken^s  Com*,  187. 

But  the  advance  wages,  in  such  a  case,  are  not  to  be  returned.-^ 
Potkisr  Louages  Mar.,  no.  184  and  185.  VaUn  Com.,  tome  1,  p,  702.  The 
Jfepiune,  1  Hag.  JLdm.  R.,  239^ 

And  if  the  owner  recover  from  the  underwriters  it  does  not  give  tke 
seamen  a  right  to  recover  wages. — Percival  v.  Hiekey,  18  Johns.  R.,  257. 
Icardv.  Gould,  11  Ibid,  279.  The  Lady  Durham,  3  Hag.  Adm.  R.,  196. 
McQuirk  v.  Ths  Penelope,  2  Peter f  Adm.  R.,  276. 

But  if  the  vojrage  and  the  freight  be  .lost,  because  the  ship  was  seized 
for- debt,  or  for  having  contraband  or  prohibited  goods  on  board,  or  for  any 
other  cause  proceeding  from  misconduct  in  the  master  or  owner,  the  ma* 
rine  law  still  holds  the  mariner  entitled  to  wages. — Jacobson^s  Sea  LawSy 
b.  2^  ch.2.  The  Malta,  2  Hag.  Adm.  R.,  158.  Maylne^s  Lex  Mercatorioy 
105.  MoUoy  de  Jure  Marilimi,  b.  2,  eh.  3,  see.  7.  Hovt  v.  Wildfire^  3 
Jahns.  R^  518.  The  Saratoga,  2  Gallis.  R.,  175.  Wolf  v.  The  Oder,  2 
Peters^  Adm.  R.,  261.  Van  Beuren  v.  Wilson,  9  Cow.  R.,  158.  The  Ju- 
liauay  2  Dads.  Adm.  IL,  501.  Blanchard  v.  Sucknam,  3  Greml.  R.,  1.  TAe 
two  Catharines,  2  Mason's  R,,  319.  Giles  y.  The  Cynthia,  1  Peters*  Adm. 
R.,  207.  The  Malta,  2  Hag.  Adm.  R.,  162.  Emerson  v.  Howland,  I  Ma- 
san^s  R^  45.  3  Kent,  190,  .191.  Piimian  v.  Hooper,  3  Sumn^e  R.,  50. 
286iA  case  in  3  Hag.^  2  Shaw's  R.,  291-2.  Mason^s  R.,  290^  Brown  ▼. 
Lnll^  2  Sumner's  R.,  443. 

The  doctrine  of  the  connection  between  freight  and  wages  has  lately 
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bean  thoroughly  reviewed  by  Mr.  Justice  Story)  in  the  circuit  court  of  the 
United  States  for  Massachusetts,  1838,  in  the  case  of  Pitman  ▼.  Hooper^ 
in  opposition  to  the  decision  of  Judge  Hopkinson,  in  Bronde  v.  Haven^ 
Gilpin* a  R.^  606^  613 1  he  held  it  to  be  the  settled  rule,  that  when  the 
ship  is  lost  in  her  homeward  voyage  the  seamen  are  to  be  paid  their 
wages  up  to  the  last  port  of  discharge,  and  for  half  the  time  the  ship  lay 
there. — PUman  v.  Hooper^  3  Sumner* sR^  286. 

The  rule  seems  now  fairly  established  in  this  country,  that  the  out* 
ward  voyage  is  to  be  considered  as  including  generally,  for  the  purpose 
of  wages,  one  half  of  the  time  spent  at  such  outward  port.— 6rtZe«  v.  The 
Cynthia,  1  Pttera"  Mm.  12.,  204>.  TAe  Elizabeth,  Peters'  Cite.  C.  R.,  130. 
The  Walterstorffy  I  Peters'  Mm.  R.,  215.  Moore  v.  Jones,  15  Mass.  R.^ 
424.  Galloway  v,  Morris,  3  Yeates'  R.,  435.  Cranmer  v.  Gsrnon,  2  Pe» 
ters'  Jldm.  R.,  391.  Thompson  v.  Faussett,  1  Peters'  Ore.  C.  R.,  182, 
Jones  V.  Smith,  4  HalTs  Jim.  Law  Journal,  276.  Swift  v.  Clarke,  15  Mass. 
R.,  173.  Hooper  v.  Perley,  11  Massachusetts  Rep.,  545.  Locke  v.  Swan^ 
13  Ibid,  76. 

In  Thompson  v.  Faussett,  1  Peters'  Cir.  R.,  182,  where  the  veesel ' 
was  lost  on  her  homeward  voyage,  full  wages  were  held  due  to  the  sea- 
men u^  to  the  arrival  at  the  last  port  of  delivery  of  the  outward  cargo,  and 
half  wages  from  that  time  until  her  departure  from  the  last  port  at  which 
the  return  cargo  was  taken  on  board. 

The  same  general  rules  apply,  where  the  vessel  ia  lost  between  in- 
termediate ports.  The  wages  are  to  be  calculated  up  to  the  last  port  of 
the  delivery  or  receipt  of  cargo,  and  for  half  the  time  that  the  ship  lies 
there. — Galloioay  v.  Morris,  3  Yeates  R.,  445.  Lindsey  v.  The  South 
Carolina,  Bee's  R.,  173.  Johnson  v.  The  Wallerstorff,  1  Peters'  Mm.  R:^ 
215.     Thompson  v.  Faussett,  1  Peters'  Circ.  C.  R.y  182. 

There  is  no  deduction  to  be  made  from  the  wages,  where  the  freight 
is  partially  lost  or  diminished  by  maritime  accidents  or  perils. '  If  freight 
is  earned,  it  matters  not  whether  it  be  much  or  little  ;  the  whole  wages 
which  are  deemed  to  have  been  earned,  are  to  be  paid  in  full. — Pitman  v. 
Hooper,  3  Sumner's  R.,  50. 

Lord  Stowell,  in  the  case  of  The  Malta,  2  Hag.  Adm.  R.,  158,  hddy 
that  in  a  divided  voyage,  in  which  cargoes  successively  taken  in  and  de- 
livered at  different  ports,  earn  freight  for  the  owners  at  each  port  of  de- 
livery, wages  are  earned  by  the  mariners,  by  the  general  maritime  law ; 
and  he  declared,  emphatically,  that  no  contract  in  the  shipping  articles, 
by  which  the  mariners  are  not  to  be  entitled  to  their  wages  unless  the 
jihip  returns  to  the  last  port  of  discharge,  would  be  upheld  by  the  court  of 
admiralty.  See,  also.  The  Consolato,  ch.  94, 139.    Pardessus,  tome  2,p.  131. 

• 
11.  Will  sickness  or  disability  accruing  in  the  service  of  the  ship,  in- 
terrupt the  mariner's  wages  1 

It  will  not,  whether  he  remain  on  board  or  is  left  at  a  foreign  port,  Of 
the  inability  has  proceeded  from  any  injury  received. in  the  performance 
of  his  duty,  or  from  natural  sickness  happening  to  him  in  the  couf  se  of 
the  voyage.    This  law  pervades  all  the  commercial  ordinances ;  it  is  the 
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inynTiable  usage  in  the  Bng^lish  admiralty,  and  fully  recognized  and  adopt- 
ed in  the  United  States. — French  Ordinance,  liv.  3,  #tir.  4*.  Des  Layers  det 
Jiidelots^  art.  11.  Code  de  Com.,  art.  262.  Chandler  v.  Grieves,  2  Hen^ 
Bloc.,  606,  note  (a).  And  by  Lord  Mansfield,  in  the  case  of  Paulr.  Eden,. 
in  the  King's  Bench,  E,  T,  25,  George  III.  Jngemens  d^Oleron,  art,  67, 
Pardessus,  tome  1,  p.  327.  VOrd.  de  la  Marine,  liv.  3,  tit.  4,  11.  Wil- 
Hams  V.  The  Hope,  1  Peters'  Adm.  R.,  138.  Ex  parte  Giddings,  2  Gallic 
son^s  R.,  56.  Naterstrom  v.  The  Hazard,  Bee^s  R.,  441.  Hart  v.  The 
Little-John,  1  Peters^ 'Mm.  R.,  117.  Laws  of  Oleron,  art.  6  and  1 ;  of 
Wisbuy,  art.  19  /  of  the  Hanse  Towns,  art.  39  and  45  /  same,  of  the  year 
1614,  art.  1.  Hainey  v.  TVu^am  Shandy,  Bee^s  Admiralty  Rep.,  414. 
J?foofo  V.  Dorr,  2  ^o^^.  R.,  39.  wf^tof^  on  Shipping,  p.  442,  ^c?t^.  o/ 1829. 
3  Kent,  186. 

It  is  the  mariner's  dnty  to  rejoin  the  ship  when  he  recovers,  if  oppor- 
tunity offers ;  and  if  he  neglects  to  do  so,  he  cannot  recover  wages  be- 
yond the  time  when  he  could  have  joined  it. — Williams  v.  The  Hope,  1 
Peters'  Mm.  R.,  138. 

The  ship  mudt  pay  the  expense  of  any  sickness  or  injury  occurring 
to  him  while  in  the  ship's  service.  It  constitutes,  in  the  general  maritime 
law,  a  part  of  the  contract  for  wages,  and  is  a  material  ingredient  in  the 
compensation  for  his  labor  and  services.  It  has  existed  for  ages,  through 
the  marine  laws  and  ordinances  of  all  maritime  states,  and  recognized  as 
a  universal  rule  by  the  text  writers  of  France  and  England.-^I>rot^  Mar. 
de  la  Ligue  ^rtseatique,  art,  46,*  Ree.  de  1591.  Pardessus,  iome  2,  p, 
521.  Droit  Mar.  de  la  Suede,  ch.  12.  Pardessus,  tome  3,  p.  141.  Droit 
Mar.  de  Hambourg,  art,  30.  Pardessus,  tome  3,  p.  374.  Droit  Mar.  de  la 
Russie,  tit.  2,  art.  510.  Pardessus,  tome  3,  p.  518.  VOrd,  de  la  Marine, 
liv.  3,  tit.  4,  art.  11.  Code  de  Commerce,  art,  262,  263,  liv.  2,  tit.  5.  /a- 
cobson'^  Sea  Laws,  book  2,  ch.  2.  ^ci  5  and  6  William  IV.,  ch.  19,  sec. 
18.  Valin  Com.,  tome  1,  p.  72 1,  et  seq,  2  Brown's  Civ,  and  Mm.  Latq, 
182,  183,  184.  Molloy,  book  2,  chi  3,  sec.  5.  Saniayra,  sur  Code  de  Com.^ 
p.  171,  (Paris,  1836).  Pothier,  Louages  Mar.,  Jfo.  188,  189,  190,  191. 
Jugemens  D'Oleron,  art.  6,  7.  Pardessus,  tome  1,  p.  327.  Lois  de  West' 
capelle,  Jugement,  6,  7.  Pard.,  tome  1,  p.  374.  Droit  Mar.  de  Wisbuy^ 
art.  20,  21.  Pard,,  tome  1,  p.  473,  474.  Jlbbott  on  Shipping,  p.  146,  edSi^ 
1829. 

And  adopted  in  the  United  States. — Walton  v.  The  Jfepiune,  Peters^ 
Mm.  R.,  U2,  152.  The  Mmrod,  Ware's  R.,  9.  Harden  v.  Gordon,  2 
Mason^s  R.,  541.  Pierce  v.  The  Enterprise,  Gilpin's  R^  435.  The  Forest^ 
Ware's  R.,  420.     Reed  v.  Canfield,  1  Sumner's  R.,  195. 

But  if  the  sickness  is  occasioned  by  debauchery  or  crime,  the  mari- 
ner is  not,  entitled  to  be  cured  at  the  expense  of  the  ship. —  Valin  Com.y 
tome  1,  p.  721,  et  seq,  Pothier,  Louages  Mar.,  no,  190.  L'Ord.  de  la  Mar,^ 
liv.  3,  tit.  4«  art.  11. 

The  right  to  be  cured  at  the  expense  of  the  ship,  extends  to  the  mate. 
— Reed  v.  Canfield,  1  Sumner's  R.,  195.  And  if  there  is  any  authority 
showing  that  the  master  is  not  also  embraced,  I  have  not  been  able  to 
find  it.  In  the  case  of  the  brig  George,  1  Sumner's  R.,  I51|  Mr.  Justice 
Story  said :  ^  So  far  as  the  reason  and  policy  of  the  law  gOy  I  can  see  no 
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other  officers  and  crew  of  the  ship.  The  interest  of  the  ship-owner  is 
equally  promoted  in  each  case,  by  a  speedy  recoFery  and  return  to  dotyj 
and  the  benefit  is  even  of  a  higher  -nature,  both  for  the  ship  and  the 
voyage.  The  superintending  care  and  control  of  the  master  over  all  the 
ship^s  concerns,  is  of  the  last  importance  to  the  interests  of  the  owner.  It 
must  be  a  sad  and  narrow  policy^  utterly  at  variance  with  the  liberal  fore- 
cast of  the  maritime  law,  to  make  the  master  p^rnetuaUy  halt  in  his  doty, 
from  the  fear  of  incurring  unreasonable  personal  expenses,  and  thne  en- 
danger the  solid  interests  of  the  voyage.'' 

Where  a  mariner  is  taken  out  of  a  captured  shipi  and  is  unable,  witl^ 
out  any  fault  of  his  own,  to  rejoin  her,  he  is  entitled  to  full  wages  for  the 
voyage,  if  the  vessel  is  afterwards  released,  recaptured  or  ransomed  ;  he 
paying  his  proportion  of  salvage  and  ransom  money  in  the  two  last  caees, 
and -deducting,  also,  any  wages  he  may  have  earned  in  the  intermediate 
period. — Spafford  v.  Dodge^  14  Jk[a9S.  ^.,  66.  The  Saratoga^  2  Gallis.  i2«, 
164>.  Girard  v.  Warty  1  Pttera*  ^dm.  J?.,  142.  Btals  v.  Thompsinij  4 
Easi's  R.,  546.  Howltmd  v.  The  Larrinioy  1  Pttersf  Adm.  B^  123.  Brcok9 
^.  DoTTy  2  Mass.  i?.,  39.  Hari  v.  The  Litile-JohUy^  1  Peters'  Jldm.  IL^  132. 
Weimore'  v.  Henshaw^  12  John,  R^.^  324.  Singstrom,  v.  The  Hazar4y  2 
Peters'  Mm.  Rl,  384. 

Sir  William  Scott  held  otherwise  in  the  case  of  The  Friends^  4  iZo6. 
Jldm*  R.y  143.  But  our  law  is  clearly  in  favour  of  the  mariner,  and  the 
principle  is  ancient.  See  Coneolato  del  Mar*^  ch,  137,  182.  Pardeasugy 
tame  2,  p.  152. 

Negligence  in  a  seaman  is  a  maritime  offence,  entitling  the  owner  to 
eoropensation  for  the  injury  occasioned,  if  he  has* been  coinpelled  to  make 

food  the  loss ;  but  the  master  cannot,  in  prospect  of  being  called  upon  to 
o  so,  claim  contribution  from  the  seamen^  although  the  same  principlea 
should  govern,  in  respect  to  general  contribution,^8  in  oases  o(  embezzle* 
ment. — Brown  v.  The  J^eptune^  Gilpin's  A.,  89.  The  Jfew  PhaniXy  2  Hagm 
Rep.^  420.  WUson  v.  The  Belvidere^  1  Peters'  JSdm.  A.,  288.  Thome  v. 
White,  Ibid^  168,  173.     The  Washington,  I  Peters'  Mm.  £.,  219. 

12.  Have  not  mariners  a  lien  on  the  ship  for  their  wages  1 

They  have.  The  universal  maritime  law  of  Europe,  Continental 
and  British,  gives  this  real  security  on  the  ship  itself  to  the  mariner  for 
his  wages. — Abbott  on  Shipping,  part  4,  cA.  4,  sec*  8.  The  Favorite,  2 
Dods.  Mm.  R.,  222.  The  Sydney  Cove,  2  Ibid,  1.  Cleirati,  p.  8.  Tar- 
ga,  p.  308.  Valin's  Com,,  tome  1,  />•  362,  751.  Emerigoni  tome  1,  j>.  229, 
569.     Jacobson's  Sea  Laws,  by  Frtck,  book  2,  ch,  2,  9. 151. 

And  it  is  equally  recognized  and  enforced  in  this  country. — SA^fpard 
V.  Taylor,  5  Pet.  S.  C.  R,,  675.  Farrell  v.  McClea,  1  Ball  R.^  392. 
Brown  V.  Lull,  2  Sumner's  Rep»,  443*  The  Jilary^  1  Paine's  Rep.^ 
180. 

The  lien  is  also  recognized  by  our  statute,  *dct  {/•  S.,  SlQth  Jtdy^ 
1790,  ch.  56,  sec.  6,  and  is  given  to  fishermen  on  the  Bank  and  cod  fidh- 
ecies.— wf  c/  U.  S.,  l^th  June,  1813,  ch.  2. 


tR£  LAW   OP -SHIPS   AM0   MARITIME   COOMERCS.  645 

r 

'  *~FoT  the  grotirids  tipon  -which  the  secarity  and  precedence  rest,  see 
1 1  Jthns:  R.,  5^.  The  Jfeptunt^  1  Hogg,  Jldm.  i?.,  227.  Jacobson's  Sea 
Lawsy  by  Frick^  book  2,  cA.  2,  p.  151.  ValMs  Com,y  tome  1,  p.  362,  363. 
iSider,,  179. 

It  should  be  borne  in  mind,  that  the  daim  here  spoken  of  isjprecisely 
what 'the  tnarititne  law  intends,  in  the  claim  of  seamen  upon  the  vesseL 
As"  in  cases  of  other  maritime  liens,  it  embraces — First,  A  special  charge 
upon  the  ship  itself— a  right  to  be  paid  out  of  the  thing ;  Secondly^  It  is 
a  privileged  charge,  entitled  to  be  paid  by  priority  before  any  other  spe- 
'  cial  charge  upon  the  same  thing.  These  characteristics  are  fully  tccog- 
Tiized  in  the  English  and  American  decisions. — The  Bcdavia^  2  Bods»  Adm,^ 
-i?.,  500.  The  Lord  Hobart,  2  Ibid,  100.  The  Madonna  D*Idra,  1  Ibid,  37. 
The  Sydney  Cthye,  2  Ibid^  11.  The  Jfeptune,  1  Hags.  Adm.  R,,  227.  Good-^ 
ridge  v.  Lord;  10  Mass.  /?.,  483.  '  Sheppard  v.  Taylor,  5  Pet,  S.  C.  /?.,  675. 
Brovm  V.  Lull,  2  SttirtAtr^s  R.,  443.     The  Jfeator,  1  Ibid^  73.     The  Mary^  * 

1  Faine's  R.,  180. 

If  the  ship  is  sold,  the  lien  still  attaches  to  it,  or  to  its  proceeds. — 
The  Dtmvtgen  Castle,  3  Hagg.  Mm.  R.,  329.  The  Prince  George,  3  Hogg. 
Adm.  R.,  376.    Sheppard  v.  Taylor^  5  Pet.  S.  C.  R.,  675.    Broton  v.  Lvil, 

2  Snmnir^s  i?.,  443. 

And  the  lien  exists  in  all  Cd:8e8  as  much  against  the  government  be* 
coming  proprietors  by  way  of  purchase,  or  forfeiture,  6r  otherwise,  as  it 
does  against  the  vessel  in  the  possession  of  a  private  person.  The  ma* 
riner's  lien  is  even  entitled  to-be  paid  before  the  debts  for  which  an  ex- 
press hypothecation  of  the  ship  may  have  been  given. — The  Paragon^ 
Ware*s  R,,  322,  330.  3  Kent's  Com.,  196,  197.  The  Madonna  D'ldra^ 
1  Dods.  Mm.  R.,  37.  The  Sydney  Cove,  2  Ibid,  1.  The  Kammerhen^ 
Rosencrantz,  1  Haggard* s  Mm.  R.j  62.  The  ship  Virgin,  S  Peters^  S.  C. 
R»,  0«5o. 

And  in  case  of  shipwteck,  the  Hen  adheres  as  well  to  parts  of  the 
ship  as  to  the  whole. — Pothier,  Louages  Mar.,  n.  185.  Santagra,  Code 
de  Commerce  Expliqui,  p.  110,  Paris,  1836.  LOrd.  de  la  Mar.y  liv.  3^ 
tit  4,  art.  9.     Valin,  Com,y  tome  1,'p.  703. 

If  the  ship  is  seized  and  condemned  in  a  foreign  country,  and  resti 
tation  is  made  in'tnpney,  the  lien  re-attaches  upon  the  fntid.-^The  Jfep 
tune,  1  Haggard's  Mm.  Rep.,  227.    Pitman  v.  Hooper,  3  Sumner^s  Rep,y 
50,  286. 

The  lien  and  proceedings  in  rem  for  wages,  according  to  the  course 
of  courts  of  admiralty^  are  expressly  recognized  and  given  by  the  statute 
for  the  regulation  of  seamen  in  the  merchant  service. — ^ct  17.  S.,  20th 
July,  1790,  sec.  6. 

And  for  shares  of  fish  taken  on  the  bank  and  other  cod  fisheries,  by 
the  statute  for  the  regulation  of  persons  ici  those  fisheries,  the  lien  on  the 
bod  fisheries  exists  for  six  months  against  the  vessel  after  the  fish  have 
'been -sold. -^;>fc/  U.  5f.,  19M  June,  1813,  ^cc.  6. 

The  civil  law,  also,  gives  a  lien  to'  the  'mariner  fbr  hid  ti^ages.  The 
Cofisolfitn  aflSrms  theeki^teace  of  this  lien  with  great  emphasis.  It  di- 
rects the  master  to  sbli  the  Vessel,  if  he  has  not  means  to  pay  the  sea- 
men \  ^^  for  the  seamen  ought  to  be  paid,"  it  declares,  "  before  any  one 
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else,  even  though  there  remains  but  a  single  nail  for  the  pai^eniJ'^  And  it 
adds,  that  they  are  hired  upon  the  faith  and  security  of  this  hypotheoa- 
tioiid — Consolato  del  Mare^  art,  93,  131. 

And  in  other  places  it  gives  a  precedence  to  the  claims  of  seamen 
over  all  other  debts  of  the  ship.~^r/.  13,  18,  94,  113,  148,  182. 

The  French  Ordinance  of  1681  specially  affects  the  vessel  with  the 
same  lien,  and  gives  the  same  privilege. — VOrd.  de  la  Marine^  liv.  3,  tit. 
4,  art,  19.  Liv,  1,  tit,  14,  art,  16.  Both  of  which  are  re-enacted  in  the 
Code  de  Com,  with  very  little  variation. 

In  the  French  law,  the  master's  wages  are  also  a  lien  on  the  ship 
(art,  171,  191)  ;  but  the  voyage  must  be  legal  in  order  to  give  a  lien  on 
4he  vessel  for  wa^es,  for  if  it  be  illegal,  and  the  fapt  is  known  to  the  ma- 
riner, such  illegality  will  destroy  his  lien. — The  Vanguardy  6  Rob.  Adm, 
R,y  207.  The  Leander^  Edw,  Mm,  S.j  35.  The  Benjamin  Franklin^  6 
Rob.  Mm,  R,,  350.  The  St,  Jago  de  Cubm^  9  Wheaton's  R.,  409.  The 
Langdan  Cheeves,  2  Mason^s  /?.,  58. 

But  where  the  mariners  are  entirely  innocent  of  such  illegality,  their 
claim  will  be  preferred  to  that  of  forfeiture  on  the  part  of  the  govexa- 
m%nX,^S heppard  v.  Taylor^  5  Pet,  S,  C  -R.,  675,  709. 

A  suit  for  damages  has  been  maintained  in  the  admiralty  in  Massa- 
chusetts District,  for  a  fraudulent  shipment  of  a  seaman  on  a  fictitious 
voyage,  the  court  considering  the  defendant  estopped  to  deny  the  legality 
of  the  voyage. — Siewart^s  Case,  See  Dunlop^s  Mm,  Prac,^  p,  53.  So 
too,  damages  are  recoverable  for  breaking  up  of  a  voyage  by  the  owner 
— Jtbbott  on  Shippings  pari  4,  ch.  4.  See,  also,  Roccus^  noie  43.  Malyni 
Lex  MerCy  p.  105.  J\icQuirk  et  ol,  v.  The  Penelope^  2  Pet.  .Adm.  A.,  276. 
Jacobson^s  Sea  Laws^  457.  3  Johns.  R,j  518.  3  Carr.  4-  Pa,  3  Pet. 
JLdm.  R.,p,  192. 

Nor  is  a  seaman's  lien  on  the  vessel  defeated  by  any  particular 
lapse  of  time,  when  neither  the  vessel  nor  a  fund  thaf  may  be  substituted 
for  it,  is  within  his  reach.  Courts  of  admiralty  follow  the  limitation  in- 
volved in  the  maxim^  vigilantibus  non  dormientibus  subveniunt  leges. 
Thus,  if  a  mariner  having  a  lien  on  a  vessel,  should  stand  by  and  suffer 
it  to  be  sold  to  a  person  ignorant  of  his  claim,  without  giving  notice  of  it, 
or,  being  on  the  spot,  should  permit  a  judicial  sale  to  take  place,  under 
a  decree  of  the  court  of  admiralty,  at  the  suit  of  others  of  the  crew,  and 
give  no  notice,  neither  applies  to  be  admitted  against  the  proceeds ;  in 
these  and  the  like  cases  he  would  lose  his  lien. — The  Rising  Sun^  Wat^s 
Rep,y  85. 

It  is  true,  the  lien  of  a  mariner  may  be  lost  hy  prescription,  or 
laches,  by  a  destruction  of  the  vessel  or  the  like,  and,  perhaps,  in  some 
other  cases.  But,  as  a  general  rule,  seamen  may  pursue  their  lien  after 
the  vessel  has  passed  into  other  hands,  and  after  she  may  have  made  one 
or  more  voyages. — The  Eastern  Star^  Ware^s  R.y  185.  3KerU*s  Com,,  197. 
The  Mary,  1  Faine's  J?.,  180.  The  Batavia,  2  Dods.  Adm.  R,,  500.  The 
Jiargarety  3  Hagg.  Mm.  R.,  238. 

It  is  quite  evident  that  payment  in  part  can  only  extinffuiBh  the 
lien  pro  tanto^  which  remains  good  for  the  residue  over  the  whole  of  the 
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thmg  to  which  the  lien  originally  attached. — Poikier^  Trai$4  (U  VHypo- 
thique^  ch.  3,  stc.  4«« 

A  seaman  was  discharged  at  Calcutta,  and  had  his  wages  offered  him 
in  money,  bat  he  preferred  taking  a  bill  of  exchange  on  the  owner,  as  an 
accommodation  to  himself;  but  the  owners  having  become  insolvent, 
Lord  Stowell  held  that  he  could  not  sue  against  the  ship. — The  William 
Manevy  2  Hag.  Mm.  R.y  136. 

but  in  another  case,  when  the  men  called  on  the  master  for  their 
pay,  there  being  no  money  offered,  he  drew  an  order  on  the  owners  not 
negotiable,  it  was  held  by  the  learned  Jodge  of  the  District  Court  for 
Maine,  that  their  lien  on  the  vessel  was  not  waived  by  taking  the  order. 
—The  Eastern  Star^  Ware's  R.^  185. 

13.  Has  not  the  mariner  a  lien  on  the  freight  earned  by  the  vessel  for 
the  amount  of  his  wages  due  % 

He  has.  The  general  maritime  law  clearly  recognizes  such  lien.  By 
decisions  in  the  United  States,  the  lien  on  the.ship  and  that  on  the  freight 
are  treated  as  of  the  same  nature,  and  ordinarily  of  the  same  extent.— 
Brown  v.  tull^  2  Sum.  R.,  443.  Pitman  v.  Hooper^  3  /6t  J,  50.  Poland 
et  al.  V.  The  Freif^ht  fy  Car.  of  the  Spartan^  Ware's  R.y  134.  1  Pet.  Adm. 
R.,  194,  note.     Sheppard  v.  Taylor,  5  Pet.  S.  C.  R.,  675. 

And  it  seems  that  they  would  be  so  regarded  in  England. — The  Lady 
Durham^  3  Hag.  JJdm.  R.y  200. 

The  laws  of  Spain  and  Portugal,  alp,  make  the  freight  specially 
answerable  for  wages. — Jacobson^s  Sea  Laws,  book  2,  ch.  2,  p.  150. 

Eoreign  text  writers  affirm  the  same  privilege. — Boiday-Paty,  Cours 
de  Droit  Comm.,  tome  2,  p.  223.  Valines  Comm.^  tome  1,|>.  751.  Emeri* 
gony  tome  2,  ch.  11,  sec.  11. 

The  Consolato  declares  that  the  master  is  bound  to  pay  the  seamen 
with  the  freight  which  he  receives,  and  if  this  is  not  sufficient,  that  he 
ought  to  borrow  j  that  he  should  pay  them  at  the  place  where  he  receives 
the  freight  and  with  the  same  kind  of  money  which  he  receives  from  the 
merchants ;  and  that  when  the  merchandize  is  abandoned  to  the  master  for 
the  freight,  whether  it  is  worth  the  freight,  or  not,  the  seamen  ought  to  be 
paid  their  wages,  though  it  should  be  necessary  to  sell  the  ship. — Conso^ 
lato  del  Mare,  ch.  93,  (138),  94,  (139^,  SO,  (131).  Pardessus,  tome  2,  p. 
129,  130,  136. 

And  the  French  ordinance  of  1681,  and  the  new  code,  give  a  lien  on 
the  freight  as  well  as  the  vessel. — Cods  de  Com.,  art.  27  L  VOrd.  de  la 
Marine,  liv.  3,  tii.  4,  art.  19.  By  the  French  law  the  seaman's  claim 
arainst  the  freight,  is  placed  first  in  the  rank  of  privileged  creditors  | 
although  it  stands  in  the  sixth  rank  in  their  law  afi;ainst  the  vessel,  and 
the  reason  assigned  is,  that  the  mariner  has  created  the  freight  for  the 
owner  by  his  labor.— iSontasgra,  Code  de  Com.  Explique,  p.  176.  Paru^ 
1836. 

The  mariner's  lien  ma^  be  seized  either  in  the  hands  of  the  master 
or  merchant  before  it  is  paid  over  to  the  master .-*Po/aiu/  et  al.  v.  The 
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^r«^  4r  Cargo  of  M«  Spariian,  Ware's  Rep.,  134.     TAe  Xtfc^y  i>«rAii«,4k 
f^£^.  ^i2in.  Rep.,  200.     Santagra,  Code  de  Com.  Expligue,  p.  176. 

And  the  maYioerd  may  proceed  ^gaingt  the  'metcbandize,  if  the  mer- 
chant refuse  or  negleci  to  pay  the  freight.-^Po/aA4i  et  al.  v.  The  Freight  if 
C.  of  The  Spartan,  Ware'f  Rep.,  134.  The  Lady  Durham,  3  Hag.  Adm. 
Rep.,  ^0.  In  the  Lady  Durham,  Sir  John  Nicoll  said,  ^^  A  mariner  has  no 
lien  on  the  cargo,  as  cargo  \  his  lien  is  on  the  ship  and  on  the  freight  as 
appurtenant  to  the  ship  \  and  so  far  as  the  cargo  is  subject  to  freight,  he 
may  attach  it  as  security  for  the  freight  that  may  be  due." 

It  has  been  said,  that  seamen's  wages  are  nailed  to  the  last  plank  ot 
the  ship  \  and  it  may  with  equal  propriety  be  said,  that  they  are  also  nailed 
to  the  last  fragment  of  the  freight. — Pitman  v.  Holder,  3  Sumnvr^s  Rcp.^ 
50,  186.    Brown  r.  Lull,  2  Sumner^s  Rep.,  443. 

14.  Is  any  particular  mode  or  instrument  of  punishment  prescribed  by 
the  maritime  law  1 

None.  But  deadly  weapons  are  not  to  be  employed  by  the  master 
or  any  one  else,  in  the  correction  of  a  seaman  for  past  offence,  nor  in  en- 
forcing obedience  to  a  specific  command,  unless  the  refusal  is  clearly  a 
case  of  mutiny,  or  justices  the  reasonable  apprehension  of  a  mutiny. — 
Jarvis  V.  The  Master  of  the  Claiborne,  Bee^s  Rep.,  248.  Aertson  v.  Shtp 
Aurora,  Bee^s  Rep.,  161. 

But  a  case  of  actual  mutiny,  or  reasonable  apprehension  of  mutiny, 
places  the  master  in  a  very  different  attitude ;  and  he  may,  with  all  that 
caution  which  the  law  requires  in  all  other  cases  of  self-defence  and  vin- 
dication of  lawful  authority,  make  use  df  any  force  and  any  weapon  which 
the  exigency  of  the  case  requires. — United  States  v.  Wickham,  1  M  Rep.^ 
316.  Thome  v.  White,  1  Peters'  Adm.  Rep.,  168.  Michelson  v.  Denison^ 
3  Day^s  Rep.^  294.  Sampson  v.  Smith, .  15  Mass.  Rep.,  365.  Holding 
of  fists  to  strike  the  master,  is  so  near  an  act  of  matiny,  that  the  master 
may  quefl  it  by  striking  the  first  blow. — The  Lima,.  3  Hag.  Adm.  i?cp., 

OvO. 

15.  Has  not  the  mariner  a  remedy  for  assauhs,  batteries  and  imprison-^ 
meht,  against  the  master  at  common  law  1 

He  has.^^J^ro«m  v.  Howard,  15  Johns.  Rep^,  119.  Watson  v.  CArw- 
tie,  3  Bos.  4*  Pull.,  224.  Ward  v.  Ames,  9  Johns.  Rep.,  138. .  Sampson  y 
'Smith,  lb  Mass.  Rep.,  355. 

Or  by  libel,  in  the  admiralty, — BuUer  v.  M^Lellan^  Worses  R^.^ 
<919.  The  Enckantr^ss,  1  Hag,  Adm.  Rep.,  .895.  Pqlydore  v.  Prince^ 
Ware's  Rep.,  402.  PraH  v.  Thomas,  IMd,  427,  496.  Thpmas  v.  Lane^ 
HSumner^s  Rep.,  1.  The  Ceniuridn^  I  Hag.  Adm.  Rep.,  161.  Steele  v. 
Thatcher,  Ware's  Rep.,  91.  Hutson  y.  Gordon,  Ibid,  385.  The  Lowtker 
Castle,  1  Hag,  Adm.  Rep.,  385.  Jenks  v.  Lovds^  Ware's  Rep.^  51. 
Bangs  v.  Little,  Ibid,  506.  Thome  v.  White,  1  Peters'  Adm.  Rep.,  173, 
W4.  The  Agiheourt,  1  Hag.  Adm.  Rep.,  271.  H^uMnson  v.  Coom&f, 
Wart's  Rep.,  65.  ElweU  v.  Martin,  Ware's  Rep.,  ^.  The  Ruckers,  4 
Rob.,  73.    2  Brown  Civ.  and  Adm.,  108.     3  BL  Com.,  106.    Jarvis  y 
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Master  of  Claiborne,  Bee's  Mm.  Rep,,  24*8.     Roberts  v.  Dallas^  Bee^s  Adwi 
Rep^  239.     Martins  v.  Ballard,  Bee's  Mm*  Rep,,  51. 

Nor  does  it  matter  whether  the  assault  was  committed  by  the  mate 
or  any  other  seaman,  with  or  without  the  master's  orders ;  he  will  be  liable 
for  the  damage  if  he  was  present  and  did  not  interfere  to  prevent  it. — 
Brown  v.  Howard,  14  Johns.  Rep.,  1 19.  Watson  v.  Christie,  3  Bos.  and 
Pull.  224.  Thomas  v.  Lane^  2  Sumner^s  Rep.,  I.  Butler  v.  M^Lellan^ 
Ware'*s  Rep,,  219.  Ward  v.  Ames,  9  Johns.  Rep.j  138.  Hudson  v.  Jot" 
dan,  Wareh  Rep,  385.  Plummer  v.  Webb,  Ware's  Rep^f  15.  Elwell  v. 
Afartin,  Ibid,  83. 

It  has  been  held  that  the  person  punishing  a  seaman  in  obedience  to 
the  master's  order,  is  not  liable  as  a  joint  trespasser,  unless  the  punish- 
ment is  obviously  and  grossly  excessive  and  unjust. — Butler  ▼.  J^'LeUan^ 
Ware's  Rep.y  75. 

But  if  it  appears  that  the  master's  order  was  of  itself  wholly  unjusti- 
fiable and  illegal,  the  party  doing  the  actual  injury  will  then  be  liable  as  a 
joint  trespasser. — Brown  v.  Howard^  15  Johns.  Rep,^  119.  Elwell  v.  Mar^ 
hn.  Ware's  Rep.^  83. 

If  the  master  strike  a  mariner  without  cause,  or  use  a  deadly  weapon 
as  an  instrument  of  correction,  where  moderate  correction  may  be  in- 
flicted, and  death  ensue,  he  will  be  guilty  either  of  manslaughter  or  mur* 
der.— Captain  KidfTs  case^  5  State  lYials,  287. 

16.  Does  an  embargo  dissolve  the  mariner's  contract  1 

It  does  not,  particularly  if  it  is  only  temporary. — McBridev*  J^arine 
Ins.  Co.,  5  Johns.  Rep.,  308.  Bayles  v.  Fettyplace,  6  Mass.  R^^  325. 
Fo/tn,  Com,,  tome  l,p.  690.  Hadley  v.  Clark,  8  Term.  Rep.,  259.  Beale 
r.  Thompson,  4  East^s  Rep.^  558.  Pothier,  Louages  Mar.,  Jfo.  189.  Palmer 
V.  Lorillard,  16  Johns.  Rep.^  348.  OdJin  r.  Ins*  Co.  of  Penn.,  2  Wash* 
Cir.  Rep.,  312. 

The  right  to  recover  wages  during  the  time  of  an  embargo,  if  the 
voyage  be  afterwards  completed,  or  a  new  voyage  substituted,  was  recog- 
nized in  Marshall  v.  Montgomery,  2  Doll.  Rep.^  170 1  and  this  was  in  ac- 
cordance with  the  decision  in  neale  v.  Thompson^  3  Bos.  4*  Pull.^  405, 
and  4  East,  546.  ; 

The  French  ordinance  gave  seamen,  hired  by  the  month,  half  wage* 
during  such  detention — VOrd.  de  la  Marine^  liv.  3,  tit.  4,  art.  5. 


HARBORING  A  SEAMAN. 

In  order  to  remove  as  many  obstacles  to  the  prompt  perfonnance  of 
the  contract,  as  can  be  provided  against,  the  Act  of  1790  further  providea, 
U^at  if  any  person  shall  harbor  or  secrete  a  seaman,  knowing  him  to  be 
snipped,  he  shall  be  subject  to  a  pecuniary  penalty  ^nd  debts  exceeding 
one  dollar,  contracted  by  a  seaman  during  tne  time  he  belongs  to  a  ship, 
are  not  recoverable  from  him  until  the  end  of  the  voyage. — Act  0*  5., 
1790,  ch.  56,  sec.  4. 

82 


650  IBB  LAW  OF  sHirt  Ain>  MiBmiiB  commct. 

PILOT. 

1.  What  is  a  pilot  1 

The  name  is  applied  either  to  a  particuhir  officer  serving  on  board  a 
c^ip  during  the  coarse  of  the  voyage  and  having  the  charge  of  the  helm 
and  of  the  ship's -route^  or  to  a  person  taken  on  board  at  a  particular  place 
for  the  purposeof  condueting  tne  ship  through  a  river  or  channel,  or  from 
or  into  port. 

The  French  ordinance  contains  several  regulations  calculated  to  ob» 
tain  the  necessary  skill  and  eJcperience  in  persons  of  the  first  description. 
—Liv.  «,  tit.  4,  tftt  Fihtt. 

In  England,  and  in  this  country,  there  is  no  particular  provision  re- 
lating to  them,  and  many  ships  are  navigated  without  an  officer  of  this 
description,  the  master  supplying  the  place. 

Pilots  of  the  second  description  are,  by  ancient  charters  of  incorpora- 
tion, established  at  several  places  in  England.  Pilotage  from  Dover,  Ueal, 
«nd  the  Isle  of  Thanet,  up  uie  rivers  Thames  and  Med  way,  was  regrulated 
by  statutes. — 3  Gto.  1,  cA.  13.  7  Gto.  l.cA.  21.  43  Gfeo.  3,  cA.  \b%  re- 
vived and  continued  bv  47  Oeo.  3,  tMt.  2,  c&.  71*  P.  L.  4"  P-  Pilotage 
•down  the  Thames,  and  through  the  north  channel  to  or  hv  Orfordness, 
.and  round  the  Long-Sand-Head  into  the  Downs,  and  down  the  south  chan- 
nel into  the  Downs,  and  from  or  by  Orfordness,  up  the  north  channel  and 
the  Thames,  and  Medway,  by  5  Geo.  2,  cA.  20.  Pilotage  into  and  out  of 
the  port  of  Liverpool  is  regulated  by  37  Geo.  3,  ch.  78,  and  the  port  of 
Hull  by  3^  *  40  Geo.  3,  ch.  10.     P.  L.  *  P. 

In  this  country  the  appointment  of  pilots  and  the  regulation  of  pi- 
lotage have  been  left  to  the  state  legislatures  by  Congress. 

The  only  Congressional  provision  on  the  subject  is  contained  in  the 
Act  of  Congress  of  August  7,  1789,  ck.  9,  see.  4,  which  still  remains  in 
force,  and  in  which  it  is  declared,  that  "  all  pilots  in  the  bays,  inletS; 
rivers,  harbors,  and  ports  of  the  United  States,  shall  continue  to  be  regu- 
lated in  conformity  with  the  existing  laws  of  the  states  respectively, 
wherein  such  pilots  may  be,  or  with  such  laws  as  the  states  may  respect- 
ively thereafter  enact  for  the  purpose,  until  further  legislative  provision 
shall  be  made  by  Congress."  The  cognizance,  therefore,  of  the  cases  un- 
der state  laws,  as  to  pilotage,  belongs  at  present  to  state  courts. — Jiiar- 
9hally  Ch.  /.,  in  Gibbons  v.  Ogden^  9  Wheatonj  207.  The  Schooner  Wave 
V.  HyeTy  on  appeal  to  the  circuit  court  of  the  United  States,  for  the  south- 
em  district  of  New  York,  2  Payntfs  Rep.  Low  v.  Commissioners  of  Piloi» 
agCy  R.  M.  Charhon^s  Geo.  Rep.^  314.  But  in  the  case  of  Hobard  v.  brogamj 
10  Petert^  V.  S.  Rep.^  108,  it  was  held,  that  snits  for  pilotage  on  the  high 
seas  and  on  tide  waters,  were  within  the  admiralty  jurisdiction,  and  the 
state  courts  had  only  concurrent  jurisdiction  With  the  district  courts  A 
suits  for  pilotage.  The  Act  of  Congress  of  2d  March,  1837,  ch.  22,  de- 
clared, that  it  should  be  lawful  for  the  master  or  commander  of  any  vessel, 
coming  into  or  going  out  of  any  port  situate  upon  the  waters  which  aic 
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the  boundary  between  two  states,  to  employ  any  pilot  duly  licensed  or 
anthorized  by  the  laws  of  either  state  bounded  upon  said  waters* 

It  is  the  duty  of  the  master  engaged  in  a  foreign  trade,  to  put  his 
ship  under  the  charge  of  a  pilot,  both  on  his  outward  and  homeward  voy- 
age, when  he  is  within  the  usual  limits  of  the  pilots'  employment. — Law  ▼. 
Uollingtoarth,  7  Term  Rep.,  160.     The  William,  6  Rob.  Mm.  Rep.,  316. 

If  a  master  at  a  foreign  port,  being  unable,  after  due  exertion,  to  get 
a  pilot,  in  the  exercise  of  his  best  discretion  endeavors  to  navigate  him- 
self into  port,  and  grounds,  the  underwriters  are  liable  for  the  injury.—- 
Phillips  V.  Headlam,  2  Barn.  4*  Adolph.,  380. 

But  if,  without  any  effort  to  get  a  pilot,  he  attempts  to  enter  a  port 
without  one,  and  a  loss  ensues,  himself,  with  the  owners,  and  not  the  un- 
derwriters, will  be  liable.  It  would  be  otherwise  if  a  loss  occurs  at  a 
point  beyond  which  a  pilot's  services  are  necessary. — McMillan  v.  U.  Ins. 
Co.,  1  Ricife  S.  C.  Rep.,  248. 

The  pilot,  while  on  board,  has  the  exclusive  control  of  the  ship.  He 
is  considered  as  master  pro  hdc  vice,  and  if  any  loss  or  injury  be  sustained 
in  the  navigation  of  the  vessel  while  under  his  control,  he  is  answerable 
as  strictly  as  if  he  were  a  common  carrier,  for  his  default,  negligence,  or 
lUwkOfulness,  and  the  owner  would  also  be  responsik>le  to  the  party  in- 
jured, for  the  act  of  the  pilot,  as  being  the  act  of  his  agent. — Pilot  Boat 
Washington  v.  Ship  Saluda,  U.  S.  District  Court,  S.  C,  April,  1831. 
Williamson  v.  Price,  16  Mart.  Lou.  Rep.,  399.  Bu4sey  r*  Donaldson,  4p 
DM.  Rep.,  206.  Haggetty.  Montgomery,  5  Bos.  ^  PuU^  446.  Yales  v. 
Brown,  8  Pick.,  23.  Jfeptunt  the  U,  1  DodsonU  Rep.,  467.  The  Thames, 
5  Rob.,  308.  The  Woodrop  Sirus,  2  Dodson's  Rep.,  83.  The  Dundee,  1 
Hag.  Mm.  Rep.,  109.    Go/e  v.  Laurie,  5  Bam.  ic  Cresw.,  151. 

But,  in  such  a  case,  the  master  would  not  be  responsible  as  master, 
though  on  board,  provided  the  erew  acted  in  regular  obedience  to  the  pilot 
— The  Portsmouth,  6  Rob.  Mm.  Rep.,  317.  Snell  v.  Rich,  1  Johns.  Rep.^ 
305.  See  laws  of  Oleron,  art.  23.  Molloy,  b.  2,  ch.  9,  sec.  3,  7.  Gardner 
r.  Ship  Jfew  Jersey,  1  Peters^  Mm.  Rep.,  223,  227.  The  Schooner  Anne, 
I  Mason^s  Rep.,  508. 

2.  What  provisions  have  Congress  made  to  prevent  the  destruction  of 
ships  at  sea  1 

The  Act  of  Congress  of  the  26th  March,  1804,  provides  ^  that  any 
person,  not  being  an  owner,  who  shall,  on  the  high  seas,  wilfully  and 
corruptly  cast  away,  bum,  or  otherwise  destroy,  any  ship  or  vessel  unto 
which  he  belongs,  being  the  4>Toperty  of  any  citizen  or  citizens  of  the 
United  States,  or  procure  the  same  to  be  done,  ^aU  suffer  death. — Act 
V.  S.,  iSih  March,  1804,  see.  1. 

To  ^'destroy  a  vessel*'  within  the  meaning  of  this  statute,  has  been 
construed  to  be,  to  unfit  her  for  service,  beyond  t{ie  hope  of  recovery  by 
ordinary  means.  This,  as  to  the  extent  of  the  injury,  is  synonymous 
with  "  cast  away."  It  is  the  general  term.  Casting  away,  like  burning, 
is  a  species  of  destruction,  either  of  which  causes  the  vessel  to  perish,  to 
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be  lost,  and  irrecoverable  by  ordinary  means. — United  States  y.  Johu^  1 
Washington's  iJ.,  363. 

The  offences  of  piratically  and  feloniously  running  away  with  the 
ship,  vessel,  or  cargo  ;  of  voluntarily  yielding  up  the  ship  or  vessel  to  « 
pirate  ;  of  hindering  and  preventing  the  master  from  fighting  in  defence 
of  the  ship  or  cargo  \  or  of  making  a  revolt  upon  the  high  seas,  in  any 
river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any  particalar  State 
of  the  United  States — these  are  all  capital  offences,  by  the  Act  of  Con- 
gress, 30th  April,  1790,  eh.  36  \  which  declares,  '^  that  if  any  person  sbaJI 
commit,  upon  the  high  seas,  or  any  river,  haven,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  State" — these  words  have  been  construed 
to  mean  out  of  any  particular  State  of  the  United  States — {Tht  United^ 
Staits  V.  Furlongs  5  Wheat,  iJ.,  184) — "  murder,  or  robbery,  or  any  other 
offence,  which,  if  committed  within  the  body  of  a  county,  would,  by 
the  laws  of  the  United  States,  be  punishable  with  death.  Or,  if  any  cap- 
tain or  mariner  of  any  ship,  or  any  other  vessel,  shall  piraticaUy  and  fe- 
loniously  run  away  with  such  ship  or  vessel,  or  any  goods  or  merchan- 
dize to  the  value  of  fifty  dollars,  or  yield  up  such  ship  or  vessel  volunta- 
rily to  any  pirate ;  or  if  any  seaman  shall  lay  violent  hands  upon  his- 
commander,  thereby  to  hinder  and  prevent  his  fighting  in  defence  of  hia 
ship  or  goods  committed  to  his  trust,  or  shall  make  a  revolt  in  the  ship  f 
every  such  offender  shall  be  deemed,  taken,  and  adjudged  to  be  a  pirate 
and  felon  ;  and  being  thereof  convicted^  shall  suffer  death.'' — mdct  U,  S*^ 
30ih  Jlpril,  1790,  ck.  36,  sec.  8. 

But  the  punishment  for  making  a  revolt  has  been  since  changed. — 
Act  U.  S.,  3  Marchj  1835.  ch.  313,  sec.  1 : — "  If  one  or  more  of  the  crew  of 
any  American  ship  or  vessel  on  the  high  seas,  or  on  any  other  waters  withia 
the  admiralty  and  maritime  jurisdiction  of  the  United  Slatea,  shall  unlaw- 
fully, wilfully,  and  with  force,  or  by  fraud,  threats  or  other  intimidation^ 
usurp  the  command  of  such  ship  or  vessel,  from  the  master  or  other  law- 
ful commanding  ofiicer  thereof,  or  deprive  him  of  his  authority  and  com- 
mand on  board  thereof,  or  resist  or  prevent  him  in  the  free  and  lawful  exer 
cise  thereof,  or  transfer  such  authority  and  command  to  any  other  person 
not  lawfully  entitled  thereto,  every  such  person  so  offending,  his  aiders  or 
abettors,  shall  be  deemed  guilty  of  a  revolt,  or  mutiny,  and  felony,  and  shall^ 
on  conviction  thereof,  be  punished  by  a  fine  not  exceeding  two  thousand 
dollars,  and  by  imprisonment  and  confinement  to  hard  labor  not  exceed- 
ing ten  years,  according  to  the  nature  and  aggravation  of  the  offence  i 
and  the  offence  of  making  a  revolt  in  the  ship,  which  now  is,  under  and 
in  virtue  of  the  eighth  section  of  the  Act  of  Congress,  passed  the  thirtieth 
day  of  April,  in  the  year  of  our  Lord  one  ^thousand  seven  hundred  and 
ninety,  punishable  as  a  capital  offence,  shall,  from  and  after  the  paasage 
of  this  Act,  be  no  longer  punishable  as  a  capital  offence,  but  shall  be  pun- 
ished in  the  manner  prescribed  in  the  present  Act,  and  not  otherwise.'' 

Sec.  2.—/*  That  if  any  one  or  more  of  the  crew  of  any  Americaii 
ship  or  vessel  on  the  high  seas,  or  any  other  waters,  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  shall  endeavor  to  make  a 
revolt  or  mutiny  on  board  such  ship  or  vessel ;  or  shall  combine,  oon- 
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spire,  or  confederate  with  any  other  person  or  persons  on  board,  to  make 
such  revolt  or  mutiny ;  or  shall  solicit,  incite,  or  stir  up  any  other  or 
others  of  the  crew  to  disobey  or  resist  the  lawful  orders  of  the  master,  or 
other  officer  of  such  ship  or  vessel,  or  to  refuse  or  neglect  their  proper 
duty  on  board  thereof ;  or  shall  unlawfully  confine  the  master,  or  other 
commanding  officer  thereof — every  such  person  so  offending  shall,  on  con* 
▼ietion  thereof,  be  punished  by  fine  not  exceeding  one  thousand  dollarsy 
or  by  imprisonment  not  exceeding  five  years,  or  by  both,  according  to  th» 
BBture  and  aggravation  of  the  offence." 

OF  THE  CHARTER  PARTY. 

1.  What  is  a  charter  party  1 

A  charter  party  is  a  contract  of  afi&eightment  in  writing  by  which  the 
owner  of  a  ship  lets  the  whole  or  a  part  of  her,  to  a  merchant,  for  the  con- 
▼eyance  of  goods  on  a  particular  voyage,  in  consideration  of  the  payment  of 
freight. — 3  Renins  Com.,  200.  Pothier,  Charte-Partiey  n.  1.  Valin^i  Com.^ 
tome  1,  617.     Jacohson^s  Sea  LawSy  215.     Mbott  on  Shippings  162. 

Charte^partie  est  un  ierme  qu^on  a  adapti  particulitremeni  d  la  marine^ 
pour  designer  le  control  de  louage  d^un  natrire,  qttoique  anciennement  ce 
ftU  un  terme  commun  d  tous  lee  contrats  non  iranstatifs  de  proprieti  dont  U 
itaitfait  icriture, — Boulay-Paty,  tome  1,  tit.  6,  p,  211. 

2.  What  are  the  most  usual  conditions  of  the  charter  party  1 

According  to  the  maritime  usages,  the  following  are  the  most  general 
contents  of  the  charter  party.  The  general  conditions  on  the  part  of  the 
owner,  are,  that  the  vessel  is  staunch  and  tight,  and  is  furnished  with  every 
necessary  requisite  for  the  contemplated  voyage,  particularly  with  the  pro- 
per ship's  documents  and  passports  ;  to  be  ready  at  a  particular  day,|and  in 
a  stipulated  number  of  days  to  take  the  cargo  on  board;  that  the  vessel  after 
the  completion  of  her  cargo  shall  sail  with  the  first  fair  wind  and  opportu- 
nity for  the  port  of  destination,  and  there  deliver  the  cargo  to  the  con- 
signees in  the  same  condition  in  which  it  was  received.  The  freighter, 
on  the  other  hand,  binds  himself  to  load  the  vessel  at  the  port  of  lading, 
in  a  stipulated  time,  with  the  cargo  described  \  to  discharge  the  same  at 
the  port  of  delivery,  and  to  pay  the  freight  and  demurrage  agreed  upon.— 
Jaeobeon^a  Sea  Laws,  p.  217. 

The  French  Code  de  Commerce  prescribes  that  the  act  of  the  charter 
party  shall  be  in  writing,  shall  contain  the  name  and  tonnage  of  the  ship, 
the  name  «of  the  captain,  the  names  of  the  proprietor  and  the  charterer, 
the  place  and  time  agreed  for  charging  and  discharffing,  the  price  of  the 
hire,  whether  the  affreightment  be  total  or  partiil,  and  the  indemnity 
agreed  upon  in  case  of  delay.  .  Besides  the  provisions  mentioned  in  the 
code,  the  charter  party  may  contain  any  conditions  not  prohibited  or 
contrary  to  good  morals. — Art.  276. 

The  usual  formula  under  the  Code  de  Com.,  is  as  follows : 

Entre  les  sonssign^s,  1^  le  sieur  {noms^  prinoma^  qualiti  et  demeure) 
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propri^taire  du  navire  . . .  de  la  contenance  do  • .  •  toimeaaz,  monilM 
pr^sentement  aa  port  de  . .  •  d'une  part ; 

£t  2^  le  sieur  .  •  •  d'aatre  part ; 

A  ^t^  fait  et  arrets  ce  qui  suit ; 

Art.  1.  Le  sieur  •  .  •  donne  par  le  present  affirdtement  en  totality  an 
sieur  .  .  .  le  navire  le  . .  .  pour  le  voyage  de  • .  .  li  partir  da  port  oh  il 
est  presentment  mouille  et  pour  son  retour,  moyennant  la  somme  totale 
de  .  .  .  dans  laquelle  le  voyage  entre  pour  celle  de  .  •  •  et  le  retour  pour 
celle  de  . .  .  La  dite  somme  sera  pay6e  par  le  sieur  .  • .  (I'affir^tear)  dans 
les  termes  suivants  (mentionnez  ici  les  conventions.) 

2.  Le  chareement  du  dit  navire  commencera  k  partir  de  .  . .  (P^ 
poque)  et  devra  etre  achev^  au  plus  tard  le  .  • .  ft  peine  de  •  •  .  (la  som- 
me)  pour  indemnity  de  retard  du  depart  du  dit  navire. 

3.  Le  chargementpour  le  retour  devra  etre  effectue  dans  le  d^lai 
de  •  •  •  ^  peine  ^galement  de  la  somme  de  . .  .  pour  indemnity. 

4.  Le  voyage  et  le  retour  devront  s'op^rer  en  ligne  directe  et  etre 
terminus,  k  moins  de  force  majeure,  dans  *^e  d61ai  de  • .  •  sous  peine  da 
la  somme  de  . . .  (par  mois  on  par  jour)  pour  indemnity. 

5.  A  partir  ae  . . .  le  dit  navire  est  mis  ft  Pentidre  disposition  da 
sieur  .  * .  (raflTr^teur)  jusqu'ft  .  . .  (I'^oque.) 

6.  Les  reparations  sent  ft  la  charge  de  .  .  .  etc.,  etc. 

7.  Les  parties  se  conformeront,  chacune  en  ce  qui  lea  conceme^ 
aux  rdglements  et  usages  du  commerce  et  de  la  marine. 

8.  Les  contestations  relatives  au  present  acte  seront  jug^es  par  des 
arbitres  juges. 

Fait  double  entre  les  parties  • . .  ft  . . .  (Signatures.) 

In  the  Italian  charter  parties,  from  the  insecurity  of  the  Mediterra- 
nean, the  number  of  the  crew  to  be  employed  on  board  is  designated.— 
Targaj  chap.  52,  p,  55. 

In  relation  to  the  cargo,  in  German  charter  parties  the  expresskm 
is  generally  used :  nfull  and  convenient  cargo. 

A  time  is  limited  beyond  which  the  freight  shall  not  endure,  if  doriiu^ 
the  contract  a  vis  major  intervenes,  and  the  parties  cannot  agree  in  canc^ 
ling  the  contract ;  and  the  freighter  is  bound  to  pay  one-half  of  the  farther 
wages  and  costs. — Targa^  ch,  25,  p.  57.    Jacobson's  Sea  Lawsy  p.  220. 

3.    What  are  the  general  responsibilities  which  the  ship-owners  aa* 
sume  under  the  charter  party  1 

Pothier  classifies  the  responsibilities  of  the  owner  to  the  frtrighter 
under  the  following  seven  heads :  Traiti  dea  ContraU  Afaritimeif  §  W. 

1.  To  clear  the  ship  or  ship's  room,  that  the  freighter  may  aninter- 
raptediy  put  the  cargo  on  board.  • 

2.  To  take  the  goods  laden,  under  his  chaise. 

3.  To  depart  at  the  designated  time.    By  Taw,  the  master  is  ocea 
sionally  entitled  to  a  longer  period.    If  no.  time  is  designated,  the  depart* 
nre  must  be  legally  determined  by  the  usage. 

He  is  security  for  the  sea-worthiness  of  his  vessri }  and  the  Freneh 
are  extremely  precautious  in  this  respect,  inasmuch  as  the  Code  d%  Com* 
mtrte  admits  of  proofs  against  the  certificate  of  the  aea*worthiness  of  tba 
vessel  obtained  at  the  port  of  departure. 
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5.  He  is  bound  dariog  the  voyage  to  have  a  proper  care  to  the  pre« 
servatioQ  of  the  cargo. 

6.  He  is  to  deliver  the  goods  received  at  the  port  of  delivery,  named 
in  the  bill  of  lading,  and  is  only  excused  by  a  vis  major  from  the  responsi- 
bility attached  thereto. 

7.  If  he  has  made  jettison,  he  is  responsible  that  the  owner  shall 
receive  indemnity  from  a  contribution  of  the  property  saved. — JacobsonU 
Sea  Lohos^  222. 

Jja  charte-partie  $e  posse  ordinairement  en  double;  telle  devraii  itre^ 
du  moim^  suivant  les  lots  civileSy  art.  1325  ;  tnaiSy  dans  le  commerce^  totU 
jugeant  ex  equo  eibonoy  nous  ne  persons  pas  que  Von  prononqSu  la  nulliii  sur 
ce  seul  motif, — Boulat/'Patyy  Cours  de  Broit^  Com.  Mar.y  tome  1,  tit.  6, 
sec.  1,  p.  214.  Delvincourty  Instit.^  tit.  2,  f.  284.  Locrej  sur  Pari.  163 
du  Code  de  Commerce.  Roccus  states  the  following  cases,  in  which  the 
master  is  responsible  to  the  merchant  for  damages: 

t.  If  the  ship  be  driven  on  a  shoal,  with  unnecessary  sail  spread,  and 
negligently ;  if,  however,  misled  at  night  by  fishermen's  lights,  he  cannot 
be  answerable.    JVb/e  55.    • 

2.  If  he  sail  in  spite  of  wind  and  weather ;  or  when  they  are  favorabley 
if  he  remain  in  port  without  sufficient  cause,  so  that  the  goods  are  conse- 
quently injured.    JVo^e  56. 

3.  If  he  transfer  goods  from  one  ship  to  another  less  safe,  and  they 
are  lost  by  her :  and  generally,  where  the  goods  are  injured  or  lost  by  the 
master's  fault.    .N^ote  57. 

4.  If  the  goods  on  board  are  devoured  by  rats  or  mice,  and  he  have 
no  cat  or  dog  on  board  to  kill  them.     J^Tote  58. 

Such  also  was  the  case  of  Dale  v.  Hall^  in  England,  where  the  master 
was  made  responsible  for  the  consequences  of  a  le^k  in  the  vessel,  occa- 
sioned by  rats.     MboU^  p.  276. 

Yet  Roccus  conceives,  that  the  roaster  who  changes  his  course  to  avoid 
duties  improperly  demanded,  is  not  liable,  even  if  a  loss  ensues.  » 

5.  He  is  responsible,*  if  he  engine  inexperienced  apd  incompetent 
mariners  for  the  voyage.    JVo^e  59, 

6.  If  he  receive  persons  on  board  with  whom  he  is  unacquainted,  and 
goods  are  embezzled  by  such  persons,  or  if  according  to  the  size  of  the 
vessel  and  the  nature  of  the  voyage,  he  has  not  shipped  a  complete  crew* 
JVb;e62. 

In  Roccus,  it  is  doubted,  whether  the  master  is  liable  in  a  fortuitous 
case  of  theft  committed  by  night.    Jfott  40. 

In  England,  however,  the  master  is  held  reapoQsible  in  such  case.— 
Jlhbottyv.'^ll. 

7.  If  he  take  prohibited  articles  on  board,  and  tt^e^ebv  cause  the  confis- 
cation of  the  rest  of  the  cargo ;  or  if  he  sail  under  unlawful  colors.  JVbre  ^^. 

During  a  war  between  the  German  Emperor  and  the  French^  a  vessel 
under  Jlncona  colors,  passing  by  some  imperial  territory,  hoisted  the 
French  flag,  and  was  taken  by  the  imperialists,  and  the  master  was  made 
responsible  to  the  shippers  for  their  respective  interests* — Siraccha  de  Mer^ 
caturOy  in  titulo  de  Navibus^  p.  3,  J^o.  22  and  23. 

If  the  master  delay  going  into  port,  with  a  view  to  arrange  the  custo- 
mary duties  for  the  better  advantage  of  the  cargo^and  an  injury  is  sustain- 
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a**  by  such  delay :  Roccus  declares  him  liable  to  the  owners  for  such  in* 
jury.    J^ou  68. 

If  the  ship  be  not  secured  with  good  cables  and  rigging ;  or  if  the 
goods  are  wet  by  rain,  or  injured  in  consequence  of  the  ship  not  being 
well  caulked,  the  master  is  culpable,  and  liable.    J<toit  69. 

If  the  master  fall  in  with  a  pirate  and  yield,  when  he  is  able  to  make 
resistance  effectually,  he  is  liable  to  the  shipper.     J^ott  70. 

8.  The  master  is  not  only  bound  to  keep  his  ship  in  a  suitable  order, 
but  also  to  keep  it  manned  with  a  competent,  skilful,  and  efficient  crew,  and 
also  well  supplied  with  all  the  ropes  and  rigging  usually  required,  for  the 
lading  of  the  cargo  \  and  if  by  any  defect  in  the  usual  equipment  of  ships 
for  this  purpose  any  damage  happens  to  the  goods,  the  master  and  owner 
would  be  responsible. — G^  v.  Clinkard^  Cited  1  Wills,^  282.  WUson  t. 
The  Beividerey  Pet.  Mm.  jK.,  258.  Lot*  D'Oleron^  art.  10,  Pard.  1,  p.  330. 
Jlbbott  on  Shippings  part  3,  ch.  3,  p.  224*.  Droit  Mar.  de  Wisbutfy  art.  25  ; 
Ibid,  p.  478.     WeUwood,  tit.  9. 

And  when  the  goods  are  on  board,  the  master  is  always  bound  to  stow 
them  under  deck,  unless  by  the  contract  he  has  expressly  reserved  a  power 
to  carry  them  on  deck,  or  unless  he  can  show,  in  the  absence  of  a  writtea 
contract,  a  usage  in  the  particular  trade  to  carry  goods  on  deck,  so  gene- 
rally known  and  recognized,  that  it  may  be  presumed  to  have  been  within 
the  contemplation  of  the  parties  at  the  time  of  the  shipment.  The  authori- 
ties of  the  maritime  law  are  unanimous  upon  this  point. — Bartol  v.  Dodge^ 
5  Greenl.  R.,  286.  Gotdd  v.  Oliver,  4  Bing.  JV.  C,  134.  Smith  v.  Wrigld^ 
1  Caines^  R.,  43.  Lennox  v.  Un.  Ins.  Co.,  3  Johns.  Cos.,  178.  Barber  ▼ 
Brace,  3  Conn.  12.,  9.  Consolato  del  Mare,  ch.  141.  Pard,  2,  p.  155. 
rOrd.  de  la  Marine,  liv.  2,  tit.  1,  art.  12.  The  Paragon,  Ware's  R.,  322. 
The  Rebecca,  Ibid,  188.  The  Schooner  Reeside,  2  Sumner's  R.,  567 
Mbotton  Ship.,  part  3,  ch.  8,  sec.  13,  p.  355.  Valines  Com.^  tome  1,  p.  397. 
Dorsey  Y,  Smith,  ^  Miller's  Louis.  Rep.,  211.  Shackleford  v.  Wilcox,  9 
houis.  R.,  33. 

The  master  is  likewise  responsible  for  the  proper  stowage  of  goods 
on  board. — The  Ptaragon,  Droit.  Mar.  de  Wisbuy,  art,  25.  Pard.  1,  p. 
478.  Lois  D'Oleron,  art.  11,  2  Magens,  p.  16,  art.  8.  Emerigon,  ch.  12. 
sec.  42. — Unless,  says  Lord  Tenterden,  *'  by  usage  or  agreement,  this  bu- 
siness is  to  be  performed  by  persons  hired  by  the  merchant.''  Mbott  on 
Shipping,  pari  3,  ch.  3,  sec.  3,  p.  227.  Welltvood,  p.  29.  2  Magens,  p. 
1%,  ttrt.\  French  Ord.,liv.  2,  Oleron,  art.  11;  the  contract  by  which 
the  master  or  owner  engages  to  carry  the  goods  of  another,  may  be  done. 
First,  by  chartering  of  the  vessel ;  Secondly,  by  signing  bills  of  lading  5 
Thirdly,  by  receiving  goods  on  board  without  any  written  contract,  in 
which  case  the  master  engages  to  carry  them  under  all  the  responsibilities 
hnposed  upon  him  by  the  general  law;  —the  master  is  treated  as  an  insurer 
of  the  safety  of  the  goods  against  all  but  two  classes  of  events,  the  acts  of 
God  and  the  public  enemy. — Riley  v.  Home,  5  Bii^,  R^  217.  A  promise 
to  carry  the  cargo,  whether  written  or  verbal,  implies  a  promise  to  keep  it 
safely  on  the  voyage. — 3  Kent's  Com.,  213.  Hvnier  v.  Potts,  4  Camp.  R,, 
203.  Dale  v.  Hall,  1  WUs.  R.,  381  Davidson  v.  Gwynn,  12  East's  R^  381 
Sirdet  v.  Hall,  4  Bing.  R.,  607      Garrigues  v.  Cox,  1  Binn.  R.,  592. 
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C&Molato  del  Mar ,  cA.  19  (64),  20  (65),  21  (66).   Pard,,  torn.  2,  p.  72,*  73 
Emertgony  tarn,  1,  p,  377. 

Where  there  is  no  bill  of  lading,  the  only  cases  which  excuse  the 
master  are,  the  act  of  God,  and  of  the  public  enemy.  And  unless  the  loss 
can  be  brought  within  one  of  these,  it  matters  not  whether  there  has  been 
any  negligence  or  not.  The  meaning  of  the  expression,  '*  act  of  God," 
includes  natural  accidents,  such  as  lightning,  earthquake,  and  tempest, 
and  not  arising  from  the  agency  of  man. — TreTU  and  Mersey  Jfavigation 
Company  v.  Wood^  3  Eep.  jR.,  127.  Forward  y.  Pittard^  1  T.  R.,  27.  The 
public  enemy  includes  that  people  with  whom  the  nation  are  at  open  war, 
and  pirates,  with  whom  all  mankind  are  deemed  to  be  in  a  state  of  war. 
The  master  is  liable  for  thefts,  robberies,  and  embezzlements  by  all  other 
persons,  although  he  may  have  used  all  diligence. — Mbott  on  Ship,y  pari 
3,  cA.  3,  sec.  3.  Schieffiin  v.  Harvey^  6  Johns,  i2.,  170.  Morse  v.  Slue,  1 
Vent.,  190,  238. 

The  master  is  liable  for  a  loss  by  an  accidental  fire,  wholly  without 
negligence  on  his  part,  Forward  v.  Ptttird^  1  Term  Rep.y  27 ;  and  by  an 
accident  arising  from  an  unseen  nuisance  in  the  course  of  his  navigation 
— Prop.  Trent  and  Mersey  ^av.  v.  Wood,  b  Esp.  /?.,  127. 

The  burden  of  proof  is  always  upon  the  master  to  bring  himself 
within  some  one  of  the  gprounds  of  exception  to  his  liability. — Cost  v. 
McMachan,  6  Johns.  R.,  160 ;  Forward  v.  Pittard,  1  T.  R.,  27,  33  j  Bell 
V.  Read,  4  Birn,  R.,  127. 

The  ship  must  pay  all  the  expenses  of  the  navigation,  such  as  port 
duties,  clearances,  &e.,  unless  there  be  an  agreement  to  the  contrary. 
The  principal  objects  of  these  charges  are  summed  up  by  Boulay-Paty  in 
the  following  concise  order : 

1°.  Lesfrais  de  quarantine,  dans  les  lieux  ou  des  pricautions  de  police 
tmposent  P obligation  de  ne  point  debar quer,  avant  un  dilaifixiypour  s^ assurer 
que  le  navire  ne  communiquera  point  de  maladies  contagieuses  / 

2"".  Le  lamanage,  dont  Vobjet  est  de  faire  conduire  par  des  piloles  dits 
lamaneurs  ou  lacmans,  un  navire  dans  un  port  ou  une  riviire  ; 

3°.  Le  touage,  qui  consiste  d  faire  avancer  le  navire  au  moyen  d*un 
cordage  attache  c^  une  ancre  mouUlie  en  avant,  ou  d  un  canot  qui,  cl  force  de 
rames,  le  tire  a  lui,  pour  le  faire  entrer  dans  un  port  ou  remonter  uneriviire. 
En  plein  mer,  on  appelle  cette  operation  remorquer  un  vaisseau  / 

4**.  Les  droits  de  tonnes  et  de  balises,  que  Vautorit£  perqoit  pour  Pen' 
tretien  des  tonnes  et  des  balises  plciees  sur  des  rochers  ou  bancs  de  sable,  pour 
servir  iPindicotion  aux  navirts  ; 

b°.  Les  droits  defeu,  c'est'd-dire^  ^entretien  des  reverbires  auxphara^ 
destines  h  Vavertissement  des  navires. 

6".  Les  droits  d'ancrage,  retribution  que  pergoit  le  souverain  pour  la 
permission  quHl  donne  aux  navires  de  jeter  Pancre  sur  les  cUes  de  son  cm- 
pire; 

T.  Les  droits  de  conge,  de  visite  et  de  rapport,  et  enfin  tous  les  droits 
locaux  de  bassin,  avajit-bassin,  etc. — Boulay-Paty,  Cours  de  Droit,  Com. 
Mar,,  tii.  8,  sec.  3,  no.  242. 

Where  the  owners  of  a  steamboat  suffered  a  slave  to  be  employed  a» 
m  hand  on  board  by  the  captain,  without  the  authority  and  consent  of  his 
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owner,  and  he  was  accidentallv  drowned :  Held,  that  the  owners  of  tike 
boat  wese  responsible  and  liable  to  pay  his  value  ;  because,  by  using  due 
diligence,  they  might  have  prevented  the  illegal  employment  of  the  slave, 
but  did  not, --Strawbridge  v.  Turner  et  al,^  9  Lou.  Rep,^  215. 

Where  the  master  took  on  board  a  steamboat  a  slave  to  bring  her  to 
NeW'Orleans,  and  failed  to  deliver  her,  but  retained  her  for  another  trip, 
add  the  slave  was  lost :  Held,  that  in  an  action  for  the  value  of  the  slave, 
the  owners  of  the  boat  were  liable  for  her  value  at  the  time  and  place  of 
delivery,  but  not  for  wages  subsequent  thereto,  nor  damages. — Burke  y% 
Clarke  et  aL^  11  Law  Rep,^  210. 

A  contract  of  passage  is  broken  if  a  cabin  passenger's  situation  be 
rendered  uncomfortable  by  aoy  hand  being  allowed  to  molest  him,  and  if 
he  do  not  enjoy  on  board  that  ease  and  comfort  for  which  the  passage- 
money  is  the  consideration ;  and  for  such  breach  of  contract  the  captain 
and  owners  are  liable. — Keene  v.  Lizardi  et  al.^  6  Law  Rep,j  319. 

Where  the  master  or  owner  of  a  vessel  lands  goods  at  an  interme 
diate  port,  and  ships  them  to  their  place  of  destination  on  board  of  another 
vessel  without  the  consent  of  the  shipper,  and  they  are  lost,  he  is  liable 
for  the  loss. — Ibid. 

The  owner  or  master  of  a  vessel  is  not  liable  for  damage  done  to 
deck  freight,  arising  from  the  dangers  and  waves  of  the  sea,  and  the  ne- 
cessary exposure  of  the  property  on  deck,  stowed  there  by  the  consent 
of  the  shipper. — Shakleford  v.  Wilcox  ei  al.^  9  Law  Rep.^  39. 

The  duties  of  the  freighter,  on  the  other  hand,  are  : 

1.  To  deliver  the  goods  in  question,  with  the  necessary  documents^ 
in  the  time  agreed  upon  by  the  parties,  or  limited  by  the  laws. 

2.  To  repay  all  legal  costs  incurred  in  their  transportation,  and  to 
contribute  to  gross  averi^e. 

3.  To  pay,  or  cause  to  be  paid,  the  freight  stipulated. 

If  a  ship  is  arrested  on  her  passage  by  the  fault  of  the  merchant ;  if 
he  has,  for  instance,  loaded  goods  privately  to  evade  the  customs,  and 
the  like ;  he  is  to  pay  the  owner  his  freight,  as  if  the  ship  had  performed 
the  voyage  agreed  upon. — JacohsorCs  Sea  Lam^  224, 

2.  Does  it  not  seem  to  be  well  settled  in  England  and  America,  that  a 
delivery  of  goods  at  any  usual  place  of  landing,  is  all  that  is  required  of 
the  master  1 

> 

It  does,  as  a  general  rule,  in  the  absence  of  any  special  agreement 
or  direction  to  the  contrary.— Cope  v.  Cdrdova,  1  Rawle,  203.  Ghickering 
V.  Fowler,  4  Pick.,  371.  Hyde  v.  Trent  and  Mers.  Jfav.  Co.,  5  T.  R.,  389. 
Fox  V.  Blossom,  Jfew  York  Common  Pleas,  Oct.,  1828. 

Provided  he  gives  notice  to  the  consignee  that  he  may  come  and  take 
them.— Garnet  v.  Wilson,  5  B.  dnd  JJld.,  58.  Ostrander  v.  Brown^  157 
Johns.  R.,  39.     Strong  v.  /fatally,  4  Bos.  and  Pull.,  16. 

But  the  responsibility  of  the  master  will  continue  until  there  is  actual 
delivery,  or  some  act  which  is  equivalent  or  a  substitute  for  it,  unless  the 
owner  of  the  goods  or  his  agent  had  previously  assumed  the  charge  of  the 
goods,  or  at  least  until  the  consignee  has  had  notice  of  the  place  and  time 
of  delivery,  and  the  goods  have  been  duly  separated  and  designated  for  hia 
nst.'-Chickering  v.  Fowler,  4  Pick.,  371.     Cope  v.  Cordova,  1  Rawle,  90 
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Sinmg  r.  JfataUy^  4  Bos,  and  Pull.^  16.    Ostrander  v;  Brown^  15  John-^ 
son,  39.     Johnson  v.  Brntson,  I  B.  and  Bing.,  454.      i  Valines  Com.,  636. 

If  the  owner  receives  them  in  a  lighter  from  the  ship,  or  in  any  way 
takes  the  custody  of  them  before  they  are  landed,  the  master's  liability 
ceases. — Chickering  v.  Fotriety  4  PtcA?.,  371. 

It  was  decided  in  England  in  the  case  of  SyedesT.Hay,  4  T.  R.,  260, 
that  if  the  consignee  requires  the  master  to  deliver  the  goods  to  himself  on 
board  the  ship,  and  not  to  land  them  on  the  wharf,  the  master  must  obey 
the  request,  for  the  wharfinger  cannot  insist  that  the  goods  shall  be  landed 
on  his  wharf  though  the  vessel  be  moored  against  it.  The  merchant  has 
a  right,  upon  the  pavment  of  freight  and  other  charges,  to  require  the 
goods  to  be  delivered  over  the  ship's  side. — Abbott  on  Shfipping,  p*  246. 

The  master  cannot  detain  the  goods  on  board  the  ship  until  the  freight 
is  paid,  for  the  merchant  ought  to  have  an  opportunity  to  examine  the  con- 
dition of  them  before  he  pays  the  freight,  if  he  gives  security.  TheEngr- 
lish  practice,  when  the  master  is  doubtful  of  payment,  is  to  send  the  goods 
to  the  wharfinger,  directing  him  not  to  part  with  the  goods  until  the 
freight  is  paid. — Soldergreen  v.  Blight,  6  East,  p.  622. 

The  foreign  ordinances  of  Wisburg  and  Louis  XIV.,  allow  the  master 
to  detain  the  goods  while  in  the  li^hte^  or  barge  on  the  passage  to  the 
quay,  for  they  ar^  still  in  his  possession. — Laws  of  Wisburg,  Art,  57,  Ord 
de  la  Mar.,  liv.  3,  tit,  Du  Fret.,  Jtrt.  23.     Laws  of  Oleron,  art.  9. 

Gleirac,  in  his  commentaries  on  the  laws  of  Oleron,  says  that  the 
same  power  is  given  by  the  Ordinance  of  Philip  the  Second,  and  by  the 
Consolato  del  mare,  and  that  the  latter  allows  him  to  detain  goods  equal 
in  value  to  four  times  the  amount  in  freight. — Cleirac,  Art.  21,  n.  3,  p.  72. 

The  ordinance  of  Rotterdami  allows  the  master  to  detain  the  goods 
for  his  freight,  but  requires  him  to  unload  and  take  care  of  them  that  they 
may  not  be  diminished  or  spoiled. — Art.  157, 1 58,  2  Magens,  106.  Where 
the  performance  of  the  voyage  ispreventedby  a  blockade  of  the  port  of  des- 
tination, no  lien  for  freight  existn.-^Stotighton  v.  Rappelo,  SSerg  Sf  R,,  559. 

Much,  however,  will  depend  upon  the  manner  of  delivery  of  the  goods, 
and  consequently  the  perioa  at  which  the  responsibility  of  the  master  and 
owners  will  cease  upon  the  custom  of  particular  places  and  the  usage  of  par- 
ticular trades. — ZKent,p.2\^.  Valin^ Ord., tome  l,p.530.  Wardelt v. Mouril" 
ligan,  2  Esp.  JV*.  P.  cases,  603.  Cotley  et  al.  v.  Wintringham,  X.  P.  C,  150. 

If  the  goods,  on  the  arrival  of  the  ship,  are  put  on  board  a  lighter 
hired  in  the  usual  way,  and  the  owner  takes  custody  of  them  before  they 
are  landed,  the  master  is  discharged,  notwithstanding  a  subsequent  loss. 

3.  What  is  the  general  rule  of  constructing  the  charter-party,  as  to  the 
time  of  freighting,  where  no  time  is  expressed  1 

It  is  a  general  principle  pervading  all  maritime  contracts,  that  what  is 
not  expressly  provided  by  the  parties,  must  be  governed  by  the  local  usage. 
Optima  est  legum  interpres  consuetudo.  Dig.,  Tib.  1,  tit.  3,  /.  37.  Usage  is 
the  best  interpreter  of  laws.  Dans  les  contrats  de  commerce,  en  giniral^ 
tout  ce  que  n^est  pas  prtvu  par  les  parties  se  rigle  par  les  usages  locaux^ 
pourvu  quUls  ne  se  soient  pas  explicitement  prohibis,  parce  que  Its  commer* 
gants  sont  censes,  pat  leur  silence,  se  referer  d  ces  usages. 

V  usage  se  virifie  et  se  prouvepar  les  par  ires  si  certificats  dessUgociants 
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H  9urtoui  par  les  actes  de  natoriiU^  expidiis  par  Its  Ckambrta  de  Comr 
merce, — Boulay-Paiy,  Com.  de  Droit^  Com.  Mat.^  tome  1,  tit.  6,  §  %  p.  217. 

But  although  the  words  of  a  charter-party  may  receive  a  liberal  con- 
struction, yet  the  construction  must  not  be  inconsistent  with  their  plain 
and  obvious  meaning. — JlbhoU  on  Shipping,  209. 

The  word  "  days,"  used  alone  in  a  clause  of  demurrage  for  unlading 
in  the  river  Tkameif  is  said  to  be  understood  of  working  days  only,  and 
not  to  comprehend  Sundays  or  holidays,  by  the  usage  among  merchants 
in  London  ;  but  it  is  much  better  to  mention  working  or  running  days 
expressly,  according  to  the  intention  of  the  parties. — Cochran  v.  Reibergh 
and  others,  3  Espin,  M  P.  Cases,  121.     Mbott  on  Shipping,  180. 

If  either  party  be  not  ready  by  the  time  of  loading  the  ship,  the  other 
party,  if  he  be  the  charterer,  may  seek  another  ship,  or  if  he  be  the 
«wner,  another  cargo. — 3  Kent^s  Com.,  204. 

* 

4t   What  is  understood  by  the  word  demurrage  in  the  charter-party  1 

The  extra  days  beyond  the  lay  days  (being  the  days  allowed  to  load 
and  unload  the  cargo,)  are  called  days  of  demurrage  ;  and  that  term  is  like- 
wise applied  to  the  payment  for  'Such  delay,  and  it  may  become  due  either 
by  the  ship's  detention,  for  the  purpose  of  loading  and  unloading  the  car- 
ffo,  either  before  or  during,  or  after  the  voyage,  or  in  waiting  for  convoy. 
If  the  claim  for  demurrage  rests  upon  express  contract,  it  is  strictly  en- 
forced, as  where  the  running  days  for  delivering  the  cargo  under  the 
bill  of  lading  had  expired,  even  though  the  consignee  was  prevented  from 
clearing  the  vessel  of  the  goods  by  the  default  of  others. — Laws  on  Char^ 
ter 'Parties,  130.  Leer  v.  Yates,  3  Taunton,  387.  Harmon  v.  Gandalph,  1 
Holt's  JV*.  P.,  35.    Holt  on  Shipping,  vol.  2,  17. 

The  payment  of  demurrage,  stipulated  to  be  made,  while  a  ship  is 
waiting  for  convoy,  ceases  as  soon  as  the  convoy  is  ready  to  depart ;  and 
such  payment  stipulated  to  be  made,  while  a  ship  is  waiting  to  receive  a 
cargo,  ceases  when  the  ship  is  fully  laden,  and  the  necessary  clearances 
are  made,  although  the  ship  may  happen  in  either  case  to  be  farther  detain- 
ed by  adverse  winds  or  tempestuous  weather. — Jacobson's  Sea  Laws,  240. 
Hill  V.  Idle,  1  Starkie,  3.  Bessie  v.  Evans,  4  Campbell,  131.  Liddard 
v.  Lopez  and  another,  10  East.,  526.  Robertson  v.  Btthune,  3  Johns.,  342. 
Atty  V.  Parish,  4  Bos.  and  Pull.,  104,  107.  Duffe  v.  Lawrence,  3  Johns, 
case,  162.  Hooe  v.  Groverman,  1  Crunch  R.,  214.  Douglass  v.  Mtfody, 
9  Mass.  R.,  548,  555.  Minoi  v.  Durant,  7  Mass.  R.,  436.  Spaffard  v 
Dodge,  14  Mass.  R.,  66.     The  Jinna  Catherine,  6  Rob,,  10. 

In  cases   of  capture  and  restitution  by  a  court  of  admiralty,  the 
court  regulates  itself,  as  to  the  allowances  of  demurrage  ted  expenses, 
by  a  consideration  of  all  the  circumstances.     There  is  no  uniform  rule 
as  to  the  amount;   but  it  rests  in  the  exercise  of  a  sound  discretion. — 
The  Anna  Catherine,  6  Rob.,  10.     Abbott  on  Shipping,  p,  183^  n.  1. 

BILL  OF  LADING. 

1.   What  is  a  bill  of  lading  1 

It  is  an  acknowledgement  which  the  captain  gives  of  the  goods  whiek 
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he  reeei ves  en  board  his  ship,  and  which  he  undertakes  to  deliver  in  saTelv 
to  the  port  of  discharge,  this  is  called  in  the  French  law  '^  la  connuissement)'' 
and  on  the  coasts  of  the  Mediterranean  *^  la  police  de  changement." 

The  bill  of  lading  differs  from  the  charter-party  in  this,  that  the 
latter  contains  the -hiring  of  a  ship,  or  a  part  of  her,  for  the  purpose  of  , 
receiving  and  transporting  goods.     The  former  proves  that  the  shipment 
has  already  been  efiected* 

The  bill  of  lading  ought  to  express,  1st.  The  nature,  quantity  and  quali- 
ty of  the  object  shipped.  2d.  The  name  of  the  shipper,  the  name  and 
address  of  the  consignees,  the  name  and  domicil  of  the  captain,  the  name 
and  tonnage  of  the  ship,  the  place  of  departure,  and  that  of  destination* 
3d.  It  ought  to  express  the  price  of  the  freight,  and  the  marks  and  num> 
bers  of  the  objects  shipped*  4th.  It  ought  to  be  made  in  four  originate 
at  least,  and  be  signed  within  the  first  twenty-four  hours  after  the  ship> 
ment,  by  the  shippers,  and  by  the  captain. — Boulay^Patyjiome  1,  <i^..7,  31* 
p.  223,  edit.  Brux.,  1838. 

The  charter-party  is  the  contract  for  the  hire  of  the  ship,  and  the  bili 
of  lading  for  the  conveyance  of  the  cargo ;  and  though  it  be  signed  by  the 
master,  he  does  it  as  agent  for  the  owners,  and  it  is  a  contract  binding^ 
upon  them.  By  the  bill  of  lading  the  master  engages  as  a  common  car* 
rier,  to  carry  and  deliver  the  goods'  to  the  consignee,  or  his  order  ;  and, 
by  the  common  law,  owners  were  responsible  for  damages  to  goods  on 
board,  to  the  full  extent  of  the  loss. — Beawes^  Lex  Mercatoriay  133,  142. 
Fergusson  v.  Cappean,  6  Harr.  ^  Johns.^  394«. 

There  are  commonly  three  bills  of  lading,  one  for  the  freighter,  ano* 
ther  for  the  consignee,  factor  or  agent  abroad,  and  a  third  is  usually  kept 
by  the  master  for  his  own  use.  It  is  the  document  and  title  of  the  goods 
sent ;  and  as  such,  if  it  bo  to  order,  or  assigns,  is  transferable  in  the 
market.— 2  Kent's  Com.^  548,  550.     Mbott  on  Ship.,  214. 

2.  What  is  the  effect  given  by  commercial  law  to  the  bill  of  lading  % 

It  is  considered  as  conclusive  proof  of  the  shipment  of  the  goods,  ex* 
pressed  in  the  face  of  the  bill,  and  of  the  price  of  freight,  and  is  not  only 
binding  upon  the  shipper  and  the  captain,  but  also  upon  third  persons,  ex* 
cept  fraud  be  proved.  Les  lots  natUiques  de  tous  les  temps  ont  totijours 
donni  au  connaissement  le  caraciire  de  piices  jueiificatives  \  it  est  la  veritable 
et  spicifique  preuve  du  chargenent ;  ?7  faitfoi,  non  seulement  entre  le  capi^ 
iaine  et  [^  marchand  chargeur^  mais  encore  contre  lea  assureurs  el  touteB 
autres  personnes,  sauf  lea  preuvea  de  fraude  et  de  collusion,  II  eat  hora  da 
doute  que  lea  tiers,  qui  ne  aont  point  partiea  dona  le  connaiaaement,  oni  U 
droit  de  le  dibattre  ei  d*en  prouver  la  fauaaete  ou  Pinexactitude  par  touiet 
aortea  de  movens.    ( V.  art.  283,  C.  co.)  (±) 

The  efiect  of  the  bill  of  lading  is  to  oblige  the  captain  and  the  pro* 
prietor  of  the  ship,  as  being  held  A>r  the  acts  of  the  captain,  to  delivei 
the  goods  in  the  same  condition,  of  the  same  quality,  of  the  same  species^ 
and  in  the  same  state  in  which  he  receives  them,  excepting  only  such 
damages  as  they  may  have  received  by  perils  of  the  seas. 

The  bill  of  lading  is  only  evidence  of  the  generic  external  and  appa*- 
rent  quality  of  the  goods,  and  the  captain  is  not  responsible  for  the  actual 
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quality,  as  if  indigo  be  marked  cojqiierasy  blue,  or  dry  and  well  eondi^ 
tioned,  or  that  linens  are  of  such  a  texture,  or  that  such  boxes  of  goods 
are  of  such  a  quality,  the  bill  of  lading  does  not  warrant  that  part  to  be 
true,  unless  the  goods  have  been  opened  and  shown  to  the  eaptain,  and 
he  has  signed  the  bill  upon  full  proof. — Valin^  art.  Cannaisstments^ 
Emengon^  torn.  l,p.  327.  Coio-Regis  Disc.  10,  Noa.  5, 6,  et  124.  Pothier 
Charte-partie^  no»  17. 

It  is  to  avoid  all  difficulty  upon  this  point  that  captains  add  to  their 
signature  at  the  foot  of  the  bill,  the  words  ^*  contents  unknown''  sans  ap- 
prouver  or  qui  dit  etre.  By  means  of  this  clause  the  captain  is  not  respon- 
sible for  the  weight,  measure  or  quality  of  the  goods,  but  if  the  balea,  bar* 
rels  or  boxes,  have  been  opened  without  necessity  durins  the  voyage,  the 
captain  will  be  responsible  for  the  weight,  measure  and  quality  mentioned  in 
the  bill,  notwithstanding  the  clause,  qui  dit  etre,  and  the  shipper  is  admitted 
to  swear  to  that  matter.  Code  de  Commerce,  art.  222.  The  clause,  qui 
dit  etre,  does  not  discharge  the  insurers  in  case  of  damage  or  loss,  but  it  is 
said  that  they  may  require  proof  of  the  real  value  of  the  goods. — Caso" 
Rtgia  Disc.  10,  J^os.  55  d  124.  Le  Guidon^  ch.  2,  ott.  9,  dL  7,  ari.  5 
Emprigtm^  torn.  1,  p.  377.     Boula^Paty^  tome  1,  tit.  4,  sec.  2,  p.  129. 

3.  What  is  the  rule  as  to  the  negotiability  of  bills  of  lading  1 

That  if  it  be  to  order  or  assigns,  it  is  transferable  in  the  market.  The 
endorsement  and  delivery  of  it  transfers  the  property  from  the  time  of  the 
delivery. — *^ckerman  v.  Humphreys^  1  Carr.  ^  Payne^  53.  The  bona  fide 
holder  of  the  bill  of  lading  endorsed  by  the  consignee,  is  entitled  to  the 
goods,  if  he  purchased  the  bill  for  a  valuable  consideration. — 1  BelPs 
Com.,  545.     Caldwell  v.  Ball,  1  Term.  Rep.,  205.     3  Kent^s  Com.,  207. 

And  the  law  in  America  recognizes  the  same  principles  as  the  English 
law  on  the  subject  of  the  transfer  of  property  by  the  endorsement  of  the  bill 
of  lading.  Stubbs  v.  Lund,  7  Mass.  R.,  453.  Illsley  v.  Stubbs,  9  Mass. 
R.,  65.  Waller  v.  Ross,  2  Wash.  Cir.  M.,  283.-^  Summervill  v.  Elder,  1 
Binn,  106.  Ryberg  v.  Snell,  2  Wash.  Cir.  R.,  294,  403,  See  Cunard 
V.  Mantic  Insur.  Co.,  1  Peters^  Sup.  Cir.  Rep.,  386.  The  endorsement 
and  delivery  of  it  transfers  the  property  in  the  goods  from  the  time  of  deliv- 
ery.— 2  Keni,  p.  548 — 550.  This  is  also  the  law  in  France, — Code  de 
Commerce,  ^rt.  281.  Where  there  are  several  bills  of  lading,  each  is  a 
contract  in  itself  as  to  the  holder  of  it,  but  the  whole  make  only  one  contract 
as  to  the  master  and  owners;  If  the  several  parts  of  the  bill  of  lading  be 
endorsed  to  different  persons,  a  competition  may  arise  for  the  goods,  and 
the  rule  generally  is  that  if  the  equities  be  equal  the  property  passes  by 
the  bill  first  endorsed. — Caldwell  v.  Ball,  1  Term.  Rep.,  205. 

The  right  of  parties  may  often  depend  upon  the  state  of  things  at  the 
time  when  the  bill  of  lading  is  endorsed  by  the  consignor ;  thus  where  the 
consignor  was  indebted  to  the  consignee  on  the  balance  of  accounts,  includ* 
ing  bills  of  exchange  still  running,  accepted  by  the  consignee  for  him,  it 
was  held  that  the  goods  shipped  on  account  of  this  balance  could  not  be 
stopped  by  the  consignor  upon  the  consignee  becoming  insolvent  before 
the  bills  of  exchange  were  paid. —  Vertueetal.  v.  Jewell,  4  Campbell,  Si.  Oar 
law  is  the  same.  A  consignor  cannot  stop  goods  in  transitu  when  they  are 
flhipped  to  pay  a  precedent  debt. — Wood  v.  Roach,  2  Doll.,  180.     1  Yaia 
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R^  177.  Neither  can  he  stop  them  when  the  consignee  is  his  c  wn  agent, 
if  the  goods  are  a  shipment  for  a  cestui  que  trust,  who  has  paid  the  consid- 
eration.— Walter  v.  Ross,  2  Wash.  Cir.  /{.,  283,  ar^d  su  Somervell  v.  El* 
der^  1  Binn,  106.  Ryberg  ▼.  Snell,  2  Wash.  Cir.  R.,  294,  403.  A 
shipping  note  of  goods  at  sea  does  not  amount  to  a  biU  of  lading,  and  it  is 
not  endorsable  so  as  to  effect  a  change  of  property,  arrest  the  right  of  stop> 
page  in  transitu  by  the  consignor. — Ackerman  v.  Humphrey^  Carr,  and 
Payne,  53.  For  nirther  information  respecting  bills  of  lading  see  Mcln* 
nre  v.  Boiene,  1  Johns.  R,,  229.  Ludlow  v.  Bowne,  1  Johns.  R.,  1.  De- 
wolfy.  New  York  Ins.  Co.,  ,20  Johns.  R.,  214.  The  Venus,  8  Cranch^ 
253,  275.  The  Merrimack,  8  Cranch,  317,  327,  828.  The  Frances,  9 
Cranch,  183.  7V  Frances,  8  Cranch,  359.  The  JIfary  and  Susan,  1 
Wheaton  R,  25.  The  St.  Joxe  Indiana,  1  Wheaton  R.,  208,  212.  Ills- 
ley  T.  Stubbs,  9  JUass.  R.,  65.  In  Griffith  v.  Ingledew,  6  Serg.  and  R., 
429.  Potter  v.  Lancing,'  1  Johns.  R.,  215.  Sargent  v.  Morris,  3  B. 
and  A.,  277.  Hunter  v.  Princess,  10  JE^d^^.  21.,  375.  Hyde  v.  FFitfM,  3 
Campbell,  202.  Coa»  v.  Railton,  6  Bom.  4"  Ore*.,  422.  Holt  v.  Poto- 
no/  anc{  another,  1  JS«p.  JV*.  P.  cases,  242.  Foster  v.  Frampton,  6  ^om. 
ami  Cre^.,  107. 

4.  What  is  understood  by  a  general  ship  % 

The  contract  for  the  conveyatace  of  merchandize  in  h  general  ship,  is 
that  by  which  the  master  and  owners  of  a  ship  destined  on  a  particular 
voyage,  engage. separately  with  various  merchants  unconnected  with  each 
other,  to  convey  their  respective  goods  to  the  place  of  the  ship's  destina- 
tion ;  this  contract,  idthough  usually  made  personally  with  the  master,  and 
not  with  the  owners,  is  considered  in  law  to  be  'made  with  them  also,  and 
that  he  and  they  are  separately  bound  to  the  performance  of  it. — Abbott 
on  Shipping,  212. 

Vn  capitaine  qui  regoit  deplusieurspersonnes  diverses  sortes  de  marchan- 
dises  pour  former  sa  car'gaison^  charge  et  frite  son  bdtiment  a  cucillette. 
Dans  cette  sorte  d^affritemeni,  le  capitaine  ne  «'  engage  d  prendre  les  rnor- 
chandisea  de  chaque  affriteur  qu*  autani  que,  par  f  effet  d^  un  nambre  suf- 
fisqnt  de  chartes'parties,  il  sera  parvenu  d  completer  son  chargemenl,  lequet 
est  repute  complet,lorsquHl  eat  airrivi  d  peupris  auxtrois  quarts  du  tonnage 
de  son  navire. — Boutay^Paiy,  Com.  de  Vroit,  Com.  Mar.,  tome  l,titS,§  1. 

5.  Are  not  master  and  owners  responsible  for  goods  embezzled  on  board 
the  ship  1 

They  9,te.^Roccus,  n.  40,  Wellwood,  fit.  9,  p.  30.  Morse  v.  Slue,  I 
TeTi/i.,  238. 

The  same  doctrine  has  been  held  in  our  courts. — SchiejUn  v.  Har* 
vey,  6  Johns.  R.,  170—176.  Waikinson  v.  Laughton,  S.  Ibid,  164.  Foot  v. 
Wiswell,  14  Ibid,  804.  And  as  the  owner  is  to  be  protected  from  being  plun- 
dered  of  his  own  property  by  those  to  whom  he  entrusts  it ;  where  the  em* 
bezzlement  is  traced  home  to  a  particular  mariner  he  is  responsible  for  the 
full  value,  and  in  a  suit  for  his  wages  the  admiralty  will  make  theproper  de- 
du<ition,'or  even  under  some  circumstances  sustain  a  direct  suit  for  reconi- 
pense  in  damages. — Spurr  r*  Pearson,  1  Mason^s  R.,  104.  But  the  guilty 
person  only  is  to  be  affected  by  the  embezzleilieiit,  and  not  the  whole  crew* 
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—TAompsan  v.  Collins^  1  Bos.  and  PuU^  wV.  P.,  347.     This  says  Mr.  J&- 
tice  Story.— JYb/«  (1)  Mboit  on  Shipping,  p.  473,  eci.  of  1829. 

This  may  be  justly  stated  as  the  geDerally  received  law  in  the  couxi» 
of  America.  Some  cases  have  been  decided  in  which  all  the  seamen  have 
been  held  liable  to  contribution  for  embezzlements,  where  there  was  no 
reason  to  impute  to  them  any  participation  in  the  act  or  the  plunder. — 

See  Cranmer  v.  The  Fair  American,  1  Peten^  Mm,j  243. v.  The  Keu' 

sington,  Id.,  239.  Knap  v.  The  Eliza  and  Sarah^  Id.,  200.  Bradigh  v.  The 
Fnendshtp,  Dis.  Court  of  Mas9.,  Sep.  T.,  1804.  MSS.  Sullivan  v.  Ingror 
ham,  Bee^s  Adm.  R.,  1804.  Some  of  these  cases  proceeded  upon  the 
ground  that  as  the  suit  could  not  be  fixed  upon  any  one  of  the  crew  in  par- 
ticular, it  should  be  borne  by  all,  because  the  presumption  of  guilt  attach- 
ed equally  to  idl.  In  the  case  in  Bu*8  jSdm.  12.,  182,  the  court  held  that 
the  innocence  of  any  one  of  the  crew,  if  established  in  proof,  exea^ted 
him  from  contribution.  In  Lewis  r.  Davis,  3  Johns.  R*j  17,  the  doctrine 
in  the  text  was  held  to  be  the  correct  doctrine.  It  was  adopted  and  fol- 
lowed in  Spurr  v.  Pearson,  1  Mason  iL,  104.  See  also  Cartjf  v.  The  Eitt* 
Bee's  Mm.  R.,  255,  256. 

OF  THE  CARRIAGE  OF  GOODS  IN  GENERAL 

1.  When  do  the  duties  of  the  carrier  commence  1 

The  manner  of  taking  goods  on  board,  and  the  commencement  of  the 
master's  duty  in  this  respect,  depend  on  the  custom  of  the  particular  place 
More  or  less  is  to  be  done  by  wharfingers  or  lightermen  according  to  the 
usage.  If  the  master  receive  goods  at  the  quay  or  beach,  or  send  his  boat 
for  them,  his  responsibility  commences  with  the  receipt. — Molloy,  b.  2. 
cA.  2,  sec.  2.    Roccus,  note  88.     Wellwood,  tit.  9.    Dig.,  4,  9,  3. 

In  the  port  of  London,  with  respect  to  goods  intended  to  be  sea 
coastwise,  it  has  been  held  that  the  responsibility  of  the  wharfinger  ceases 
by  delivery  of  them  to  the  mate  of  the  vessel  upon  the  wharf. — Cordon  el 
at.  V.  Downe,  5  Esp.  Jf.  P.  C,  41. 

As  soon  as  any  goods  are  pat  on  board,  the  master  must  provide  a 
sufiicient  number  of  persons  to  protect  them. — Morse  v.  Slue,  1  Vent*,  190 
238.  Sir  T.  Raym.,  220.  Rich  v.  Kneeland,  Hob.,  17.  2  Cro.,  330 
Dig,,  4,  9,  1,  1.  Jones  on  Bailmenis,  103.  For  even  if  the  crew  be  over* 
powered  by  a  superior  force,  and  the  goods  stolen,  while  the  ship  is  in  a 
port  or  river  within  the  body  of  a  county,  the  master  and  owner  will  be 
answerable  for  the  loss,  although  they  have  been  guilty  of  neither  fraud 
nor  fault ;  the  law,  in  this  instance,  holding  them  responsible  from  reasons 
of  public  policy,  and  to  prevent  the  combination  that  might  otherwise  be 
made  with  thieves  and  tohheTB.-r-Mboii  on  Ship.,  222. 

2.  Does  not  the  master  warrant  the^fitness  of  a  vessel  t 

He  does.  Eminent  French  writers  on  maritime  law,  have  differed 
somewhat  in  opinion  whether  the  master  an4  owners  are  req[K>nsibIft 
to  shippers,  for  latent  defects  in  the  vessel,  not  known  to  them  at  the 
time  of  sailing. — VOrd.  de  la  Marine,  liv.  3,  iU.  1.  art.  12.  Liv.  2,  rt/» 
1,  art.  8.     VtUin  Com.^  tome  l^p.  653,  654.     Traiu  Chart.  ParL^  Ao.  30. 


THS  LAW  OF  ffBlf 8  AND  HAXITUCfi  COlOCSBflS.  665 

But  the  law  of  England,  which  holds  the  maater  and  the  owner  respon- 
Bible  as  common  carriers  against  all  events  but  acts  of  Providence  or  the 
public  enemy,  admits  of  no  distinction  between  such  defects  as  are  latent 
and  such  as  are  known  or  discoverable.  The  maater  and  owner  are 
bound  to  provide  equally  against  them  all. 

In  the  language  of  Lord  Ellenborough,  '^  it  is  a  term  of  the  con- 
tract on  the  part  of  the  owner,  implied  by  law,  that  his  vessel  is  tight  and 
lit  for^the  purpose  or  employment  for  which  he  offers  and  holds  it  forth 
to  the  public  ;  it  is  the  very  foundation  and  immediate  suhstratum  of  the 
contract  that  it  is  so  ;  the  Jaw  presumes  a  promise  to  .that  effect  on  the  part 
of  the  carrier,  without  any  actual  proof,  and  every  reason  of  sound  policy 
and  public  convenience  requires  that  it  should  be  so.'^ — Lyon  v.  Mtlls^  5 
Easrs  Rep»^  428.  And  this  doctrine  has  been  well  sustained  in  American 
decisions. — Richards  v.  Gilbert^  5  Day^s  Rtp,^  415.  Emery  v.  Henry ^  4 
Greenl.  Rep,^  407.  McClure  v.  Hammond,  1  Bay  Rep.j  99.  Harrington 
V.  Lyles,  2  Jfatt.  Sr  McCord'a  Rep.,  88.  Bdl  v.  Read^  4  Binn.  Rep.,  117. 
Putnam  v  Wood,  3  Mass.  Rep.,  481.  Goodrich  v.  Lord,  10  Mass.  Rep,^ 
483.  Elliott  V.  Russell,  10  Johns,  Rep.,  1  Kimball  v.  Tucker,  10  Mass. 
Rep.,  192.  ^Hastings  v.  Pepper,  11  Pick.,  41.  Jones  v.  Pitcher ^  3  Stew.^ 
Port.,  135.  '  Clark  v.  Richards,  1  Conn*  Rep.,  54.  Jones  v.  Walker,  5 
Yerg.,  427.  Lea  v.  Stroud,  cited,  2  Binn.,  47.  Spencer  v.  Daggett,  2  Vet* 
mont  Rep.,  92.  Sprawl  v.  Kellar,  4  Stew.  4'  Port.,  382.  Harrington  v. 
•McShane,  2  Waits,  443.     Boyle  v.  McLaughlin,  4  Har.  Sr  J.,  291. 

In  the  case'of  Putnam  v.  Wood,  3  Mass.  Rep.,  481,  above  cited,  tha 
court  said,  "  It  is  the  duty  of  the  owner  of  a  ship,  when  he  charters  her, 
or  puts  her  up  for  freight,  to  see  that  she  is  in  a  suitable  condition,  to 
transport  her  cargo  in  safety,  and  h^  is  to  keep  her  in  that  condition,  un- 
less prevented  by  perils  of  the  seas,  or  unavoidable  accidents,  if  the 
ffoods  are  lost  by  any  defect  in  the  vessel,  whether  latent  or  visible, 
known  or  unknown,  the  owner  is  answerable  to  the  freighter  upon  the 
princi4)le  that  he  tacitly  contracts  that  his  vessel  shall  be  fit  for  the  use 
for  which  he  employs  her." 

It  is  well  settled  in  the  English,  and  in  our  American  law,  that  car- 
riers by  water  are  liable  as  commoa  carriers,  in  all  the  strictness  and  ex- 
tent of  the  common  law  rule,  unless  the  loss  happens  by  means  of  one  of 
the  expected  perils — nor  does  it  matter  whether  the  carriage  relates  tQ 
foreign  or  inland  navigation. — 1  BelVs  Com.,  465,  ^h  edit.  1  BelPs  Com.^ 
sec.  399,  4^A  edit.  Schi^in  v.  Harvey,  6  Johns.  Rep.^  170;  Elliott  v. 
jRusaell,  10  Johns.  Rep.,  1.  Per  Holt  in  Coggs  v.  Bernard,  2  Lord  Ray* 
mondy  909.  Hutton  v.  Osborne,  1  Selw,  JV.  P.,  407.  Jenks  v.  Coleman,  2 
Sumner* s  Rep.,  221.  Orange  County  Bank  v.  Brown,  9  Wend.  Rep.,  85 
Crosby  v.  Fitch^  12  Conn.  Rep.,  410.  Camden  and  Jimboy  Railroad  Co 
V.  Burke,  13  Wend.  Rep.,  611,  627,  628.  2  Kent's  Com.,  lee.  40,  |?.  598, 
599,  608,  3d^edit.  Hastings  v.  Pepper,  11  Pick.  Rep.^  50.  Gordon  y. 
Buchanan,  5  Yerg,  Term  Rep.,  71.  Hennan  v.  Munroe,  11  Mart.  Lou. 
Rep.,  579.  Smith  v.  Pierce,  1  Miller's  Lou.  Rq),  349.  Spencer  v.  Dag^ 
geu,  2  Vermont  Rep,,  92.  McClure  v.  Hammond,  1  Bay's  South  Carolina 
Rep.,  99.  Miles  v.  Johnson,  1  McCord's  Rep.,  157.  Cohen  v.  Hume,  1 
McCord's   Rfp.,   438.    Smith   v.    Jfoolan^  2  Bailey's  S.  C.  Aep.  421 
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Murphy  v.  Statan,  3  Munf.  Rep.,  289.  Bell  y.  Read,  4  Binn.  R^.^  127. 
Moses  V.  JS'orris,  4  JV^.  H.  Rep.y  304.  Craig  v.  Childress,  Peck's  Tetm. 
Rep.,  270.  Demot  v.  Laraway,  14  FTenrf.  Uep.,  225.  C/ar/c  v.  Richards^ 
1  Conn.  i2«p.,  54.  WUliams  v.  Grant,  1  Conn.  Ucp.,  487.  Emery  v. 
Henry,  4  Greenlf.  Rep.,  407.  Harrington  v.  Lyles,  2  JVbtf .  ^  McCord,  88. 
Ifwighi  V.  Brewster^  1  PtcAf.  iJep.,  50.  Aoyc«  v.  Anderson,  2  Peters^  Rep.^ 
150, 155. 

But  in  the  case  of  Aymar  ▼.  Jlstor,  6  CowetCs  Rep,,  266,  the  supreme 
court  of  the  state  of  New  York  held,  that  the  master  and  owners  of  a  ves- 
sel bringing  goods  from  New  Orleans  to  New  York  are  not  common 
carriers. 

The  rule  relative  to  the  responsibility  of  common  carriers,  does  not 
extend  to  the  carriage  of  intelligent  beings,  viz.  Slaves.  The  carrier,  in 
such  case,  is  answerable  only  for  want  of  care  or  skill. — Boyce  v.  An' 
d^son,  2  Pet.,  150.  S.  P.  Clark  v.  McDonald,  4  McCord,  223.  Williams 
V.  7by/or,  4  Porter,  238. 

3.  What  is  the  rule  as  to  the  duties  and  liabilities  of  the  captain  to- 
wards passengers  1 

The  master  of  a  vessel  is  liable  for  indecent  and  inhuman  conduct 
towards  a  passenger  \  and  the  owner  of  a  vessel  carrying  passengers  for 
hire,  is  liable  for  breaches  of  duty  of  the  officers  to  the  passengers,  equally 
as  he  is  in  the  case  of  merchandize  committed  to  their  care. — Keene.  v 
Lizardi,  5  Martinis  Lou.  R.,  431. 

Cleirac,  in  his  Jugemens  D^Oleron,  ch.  1,  says,  that  the  title  of  master 
of  a  ship,  implies  honor,  experience  and  morals  3  reverendam  honorem 
$umitquisquis  magistri  nomen  acceperit. 

The  master  may  confine  a  passenger  who  refuses  to  submit  to  the 
necessary  discipline  of  the  ship. — Boya  v.  Bayliffe,  1  Camp.  JV.  P.  -R.,  58. 

But  he  can  require  of  them  no  services,  except  those  necessary  in 
time  of  danger  for  the  preservation  of  the  lives  and  property  on  board,  as 
to  defend  the  vessel  when  attacked  by  pirates  or  an  enemy,  and  to  assist 
in  perils  of  the  sea ;  and  even  these  services,  it  seems,  they  are  not  bound 
to  perform,  if  they  choose  to  avail  themselves  of  any  means  which  may 
occur,  whereby  they  can  leave  the  vessel. — ^JWtoman  v.  Walters,  3  jBos.  St 
Pull.  R.,  612.     Boyce  v.  Bayliffe,  1  Camp.  JV.  P.  R.,  58. 

The  master's  relation  to  them,  at  aJl  other  times,  is  one  of  peculiar 
delicacy.  Mr.  Justice  Story  has  held,  that  the  passenger's  contract  with 
the  master,  is  not  for  mere  ship-room  and  personal  existence  on  board, 
but  for  reasonable  food,  comforts,  necessaries  and  kindness  |  and  in  re- 
spect to  females,  includes  an  implied  stipulation  against  obscenity,  immo- 
desty, and  a  wanton  disregard  of  the  feelings ;  and  that  oppressive  and  ma- 
licious conduct  in  these  particulars,  will  be  punished  by  courts  of  justice, 
as  well  ks  personal  assaults. — Chamberlain  v.  Chandler^  3  Mason^s  J{., 
242.     Keene  v.  Lizardi,  5  Mar.  Lou>  R.,  431. 

The  duty  of  the  master,  in  relation  to  making  ample  provision  for  the 
subsistence  of  passengers,  is  most  clearlv  and  definitely  pointed  out,  bv 
the  following  act  of  Congress,  which  provides  '<  That  every  ship  or  vesselt 
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bound  on  a  voyn^e  from  the  United  States  to  any  port  on  the  continent  of 
Europe,  at  the  time  of  leaving  the  last  port  wnence  such  ship  or  vessel 
shall  sail,  shall  have  on  board,  well  secured  under  deck,  at  least  sixty 
gallons  of  water,  one  hundred  pounds  of  salted  provisions,  one  gallon  of 
vinegar,  and  one  hundred  pounds  of  wholesome  ship  bread,  for  each  and 
every  passenger  on  board  such  ship  or  vessel,  over  and  above  such  other 
provisions,  stores  and  live  stock,  as  may  be  put  on  board  by  such  master 
or  passenger,  for  their  use,  or  that  of  the  crew  of  such  ship  or  vessel ; 
and  in  like  proportion  for  a  shorter  or  longer  voyage ;  and  if  the  passen- 
gers on  board  of  such  ship  or  vessel,  in  which  the  proportion  of  provisions 
herein  directed  shall  not  have  been  provided,  shall  at  any  time  be  put  on 
short  allowance,  in  water,  flesh,  vinegar  or  bread,  during  any  voyage 
aforesaid,  the  master  and  owner  of  such  ship  or  vessel,  shall  severally 
pay,  to  each  and  every  passenger  who  shall  have  been  put  on  short  allow- 
ance as  aforesaid,  the  sum  of  three  dollars  for  each  and  every  day  they 
may  have  been  on  such  short  allowance ;  to  be  recovered  in  the  same 
manner  as  seamen's  wages  are  or  may  be  rec^eriid." — ^ct  (7.  S»^  2  MarcA^ 
1819,  cA.  170,  «c.  3, 

• 

OF  FREIGHT. 

1.  What  is  freight,  as  understood  in  maritime  law  1 

Freight  is  the  price  paid  for  the  transportation  of  ^oods  by  sea. 
This  price  is  the  principal  source  of  the  riches  and  strength  of  maritime 
powers.  That  is  the  profit  resulting  from  the  hire  of  ships,  which  extends 
the  construction  of  ships,  and  multiplies  seamen,  and  forms  a  solid  founda* 
tion  to  maritime  power. 

The  nature  of  freight  is  such,  that  the  ship,  whether  she  be  engaged 
in  the  commerce  of  her  own  or  that  of  a  foreign  nation,  or  whether  she 
sail  on  account  of  the  proprietor,  or  of  third  persons,  fdways  acquires  the 
price  of  carriage,  because  this  is  a  new  value  added  to  the  merchandize 
by  the  necessity  of  the  transportation,  which  is  paid  to  the  carriers  with- 
out delay  or  diminution,  whatever  may  be  the  intrinsic  value  of  the  goods 
or  the  .issue  of  the  adventure,  which  sometimes  results  in  a  loss  of  the 
adventure. 

Freight  is  the  sum  agreed  for  the  hire  of  a  ship  |  it  is  expressed  in 
the  charter-party  or  the  bills  of  lading. 

There  can  be  no  contract  of  hiring,  without  a  price,  from  which  it 
follows  that  the  contract  of  charter-party,  which  is  a  contract  for  the  hire 
of  a  ship,  cannot  exist  without  freight,  which  the  shipper  obliges  himself 
to  pay.— jBott/a^  Po^y,  tome  1,  tii.  8,  sec.  1,  p.  234.  3  Kent^  219.  1  P0- 
ier«'  Mm.  iZ.,  206.  Morgan  v.  Insurance  Co.  of  Jforth  •dmerica^  4  Dal- 
ia$*  R.^  455.    Jacobson^s  Sea  Laws^  %b6.    MboU  on  Shippings  273. 

The  amount  of  freight  is  usually  fixed  by  agreement  between  the 
parties,  and  if  there  be  no  i^reement,  the  amount  is  ascertained  by  the 
usage  of  the  tra|)e,  and  the  reason  of  the  case* — 3  Rentes  Com.^p.  219. 
Roccus,  72,  75.     Hunter  v.  Fry,  2  J?.  *  ^.,  421. 

If  the  n*erchant  has  stipulated  to  pay  a  eertain  sum  per  cask  or  balQ 
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of  goods,  the  payment  must  be,  in  the  first  ease,  according  to  the  ntimher 
of  casks  or  bales  shipped  and  delivered  ;  and  if  he  has  covenanted  to  pay 
freight  on  skins  by  the  pound,  nett  weight  at  the  king's  beam,  freight  is 
'due  on  the  outside  skins  in  which  the  packages  are  contained. — Roccui^ 
note  73,  75.  Molloy  v.  Living,  4  Taunton,  102.  Mooreiom  ▼.  Paige,  4 
Camp,,  103 ;  see,  also,  p.  279.     J9bboU  on  Shipping,  277. 

The  freight  is  due  upon  a  contract  of  affreightment,  though  but  a  part 
of  the  goods  have  been  shipped,  if  the  ship,  on  her  part,  has  duly  per- 
formed  the  voyage.  If  more  than  were  agreed  are  shipped,  freight  must 
be  paid  for  the  surplus  according  to  the  rate  expressed  by  the  charter- 
party. 

''  Vaffriteur  qui  n'a  pas  chargi  la  quantiti  de  marekandises  portie  par 
la  charte-partie,  est  tenu  de  payer  le  fret  en  entier,  et  pour  U  chargemenit 
complet  auquei  il  a^est  engagi, 

^\SHl  en  charge  davantage,  ii  paye  lefret  de  Pexcedanisur  le  prix  regie 
par  la  chartt'partie, 

*'  Si  cependant  PaWreteur,  sans  avoir  rien  chargi,  rompt  le  voyage  avant 
le  dipari,  it  payera  en  tndemniii,  au  capitaine,  la  moitii  dufret  eonvenu  par 
la  charte-partie,  pour  la  totaliti  du  chargement  quHl  devaitfaire. 

*^  Si  le  navire  a  re^  une  partie  de  son  chargement,  et  qu^il  parte  S  nan 
charge,  le  fret  entier  sera  dik  au.ct^taine,'*^ — jBoulay-Paty,  hau  l^  tit,  8, 
sec.  4,  p,  243. 

2.  What  is  necessary  to  entitle  a  captain  to  his  freight  1 

The  conveyance  and  delivery  of  the  cargo  is  a  condition  precedent, 
and  must  be  fulfilled.  A  partial  performance  is  not  sufficient,  nor  can  a 
partial  payment,  or  rateable  freight,  be  claimed,  except  in  special  cases^ 
and  those  cases  are  exceptions  to  the  general  rule,  and  called  for  by  prin- 
ciples of  equity. — Morgan  v.  Insurance  Co.  of  Jforth  America,  4  Dalla^ 
R.,  455.     3  Kenfs  Com.,  219. 

The  general  rule  is,  that  the  TOods  must  have  arrived  at  their  place 
of  destination,  and  be  ready  for  delivery. — 3  KmPs  Com.,  lee.  ATI,  p.  219. 
Case  V.  Baltimore  his.  Co.,  7  Cranch's  k.,  358,  362.  The  ship  J^mthaniet 
Hooper,  3  Sumner'*s  JR.,  542.     Abbott  on  Shipping,  part  3,  eh.  7,  see.  1. 

To  this  rule,  there  are  ordinarily  two  exceptions :  1st.  Where  the 
delivery  is  prevented  by  the  neglect  or  default  of  the  owfaer  of  the  goods^ 
as  if  ttmy  are  attached  or  seized  for  his  default. — The  ship  Jfathaniel 
Hooper,  3  Sumner*s  R.,  542.  Bradstreet  v.  Baldwin,  11  Mass.  JR.,  229. 
Palmer  v.  Lorillard,  16  Johns.  R.,  348.  2d.  Where  the  govemmeni  of  the 
place  refuses  permission  to  land  the  goods. — Code  de  Commerce,  art.  299. 
Morgan  v.  Ins.  Co.  of  Jforth  Jlmenca,  4  Dallas^  £.,  455.  VOrd,  de  la 
Marine,  liv,  3,  tit,  3,  art.  15. 

Mr.  Justice  Story,  in  the  recent  case  of  the  ship  Nathaniel  ffocper^ 
said,  that  in  his  opinion,  '^the  whole  of  the  cases  in  which  the  full  freight 
is,  upon  the  ordinary  principles  of  the  commercial  Jaw,  due,  notwithstand- 
ing the  non-arrival  of  the  goods  at  the  port  of  destination,  may  be  reduced 
to  the  single  statement  that  the  non-arrival  has  been  occasioned  by  no 
deHauit  or  inability  of  the  carrier-ship,  but  has  been  occasioned  by  the  de- 
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fa«It  or  waiter  of  tho  merchant  shipp^.  In  the  former  case,  the  merchant 
shipper  cannot  avail  himself  of  his  o^n  default  to  escape  the  payment  of 
freight ;  in  the  latter  case,  he  dispenses  with  the  entire  fulfilment  of  the 
original  contract  for  his  own  interest  and  purposes.  Thus,  for  example, 
if  the  goods  be  seized  or  detained  at  an  intermediate  port  for  the  illegal 
eonduct  or  wrongful  act  of  the  shipper,  or  if  at  such  intermediate  port)  he 
voluntarily  insists  upon  receiving,  and  does  receive,  his  goods,  the  carrier- 
-flbip  being  ready  and  able  to  carry  them  to  their  destination,  there  can-be 
m^  doubt  that  full  freight  is  due  for  the  whole  voyage." — The  Ship  JV*«- 
thanid  Hooper^  3  Sumner^s  JR.,  542. 

In  cases  also  of  capture  by  an  enemy,  the  whole  freight  is  held  to 
1^  due,  upon  the  peculiar  principles  of  prise  law,  acting  on  the  maxim 
that  capture  is  delivery. — Sei  the  Race  Horse,  3  Rob.  ^dm.  R.,  101.  The 
Martha,  3  lind,  106.     The  Hoffnung,  6  Ibid,  231. 

There  are  two  other  cases  of  temporary  restraint,  where  the  master 
may,  on  delivery  of  the  goods,  demand  full  freight.  1st.  Where  the  ves- 
sel is  detained  by  an  embargo  at  the  port  of  deoarture,  or  in  the  coarse  oi 
the  voyage,  the  master  may  wait  till  the  cargo  %  removed,  and  then  carry 
the  cargo  on  to  its  place  of  destination  ;  ana  if  the  owner  of  the  cargo  in- 
sists on  receiving  it  short  of  the  port  of  destination,  he  must  pay  the  fuU 
freight. — McBride  v.  Mar.  Ins,  Co,,  5  Johns,  R,,  308.  Baylies  v.  Petty* 
place,  7  Mass.  R.,  325.     Hadley  v.  Clark,  8  T  R,,  259. 

2dly.  In  case  of  a  blockade  after  the  voyage  has  actually  com- 
menced, thiB  master  may  retain  the  goods  till  he  can  prosecute  the  voyage 
with  safety  $  and  he  is  not  bound  to  surrender  them  to  the  proprietor,  un- 
less he  is  tendered  his  full  freight. — Poihier,  Charte^Partie^  n,  69, 100, 101. 
Palmer  v.  LwrUlard,  16  Johns.  R,y  348.  VOrd.  de  la  Marine,  liv.  3,  tU. 
3,  art,  15  ;  and  Valin,  Comm,,  tome  1,  656,  657. 

But  Sir  William  Scott  h<eld,  in  the  case  of  the  Isabella,  4  Rob,  Mm. 
R.y  77,  that  no  freight  is  due  where  the  cargo  is  of  such  a  perishable  na- 
ture that  it  will  not  endure  the  delay  of  the  embargo  or  blockade,  at  the 
port  of  departure.  And  the  same  principle  is  laid  down  by  the  French 
writers  on  maritime  law.— Fo/iV^  Comm,,  tome  l,p.  628.  Poihier,  Charit" 
Pariie,n,  102.  • 

But  if,  after  the  voyage  is  commenced,  it  be  broken  up,  by  war  or  in- 
terdiction of  commerce  with  the  place  of  destination,  the  contract  is  dis- 
solved, and  no  freight  is  earned. — Scott  v.  Libby,  2  Johns^  R,^  336.  The 
Hiram,  3  Robinsan^s  Mm.  Rep,^  180.  Ldddard  v.  Lopez,  10  Eas^t 
Rep.  526. 

The  French  rule  is  different. — See  Ordinance,  liv.  3,  tit,  3,  art,  15. 
VOrd,  de  la  Marine,  liv.  3,  tit,  1,  art.  8.  Valines  Comm.^  tome  1,  617. 
P^othier,  Charte-Partie,  n.  101. 

By  the  general  principle  of  the  maritime  law,  the  contract  for  the 
conveyance  of  merchandize  on  a  voyage  is,  in  its  nature,  an  entire  con- 
tract j  and  unless  it  be  completely  performed,  by  the  delivery  of  the 
goods  at  the  place  of  destination,  no  freight  is  due  \  for  a  partial  convey- 
ance is  not  within  the  terms  or  the  intent  of  the  contract. — Mbott  on 
Shipping,  part  3«  ch.  7^  sec,  \^p.  273.  3  Rentes  Comm.,  lecL  ^l,p.  228. 
The  Ship  J^athaniel  Hooper   3  Sum.  R,^  542.    Post  el  al.  v.  Robertson^  1 
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Johns,  it,  24.  Coze  v.  Baltimore  Ins.  Co.,  7  Cranch^i  R»^  3S8.  JIfvm- 
/ore?  ▼.  Comm.  Ins.  Co.^  5  Johns.  R.^  262.  Saltus  v.  Oceam  /lu.  Co.,  12 
JoAn*.  -R.,  112.  Treadwdl  v.  t/mVm  /n*.  Co.,  6  Cowen^s  R.^  270.  rifcAee 
V.  Lyde^  2  ^wrr,  889.  Schiefflin  v-  JV«io  YbrA  fxcAos^e  in*.  Co.^  9 
/oAn*.  12.,  21.  &'eflr/«  v.  Scovell,  4  JoAn«.  CA.  J?.,  216.  C/ai^  v.  Jfa#t. 
Fire  4*  ^ar.  /»».  Co.,  2  Pic/;.,  /{.,  104.  ifun/er  ▼.  Prinsep,  10  i:«^9 
7J«p.,  394. 

But  this  principle  is  subject  to  exceptions.  E.g. — If  the  sliip  be 
forced  into  an  intermediate  port,  is  unable  to  prosecute  the  voyage,  and 
the  owner  of  the  goods  voluntarily  accepts  them,  or  insists  on  their  being 
delivered  him,  the  law  implies  a  new  contract  to  pay  freight  in  proportion 
to  the  voyage  performed. — Robinson  v.  Mar.  Ins.  Co,,  2  Johns,  R,,  323. 
Caze  V.  Baltimore  Ins.  Co.,  7  Cranch's  R.,  358.  The  Ship  Jfalhanid 
Hooper,  3  Sum.  R.,  542.  Cofin  v.  Storer,  6  J^ass.  R.,  252.  Dorr  ▼. 
Jfew  England  Mar.  Ins.  Co.,  4  Mass.  R.,  221.  Portland  v.  Stubbs,  6 
Mass.  22.,  420.  Griggs  v.  Austin,  3  Pick,  R.,  20.  Lotos  of  Olercn,  art. 
4w  Pardessus,  1,  325.  VOrd.  de  la  Marine,  liv.  3,  tit.  3,  art.  21,  22. 
Luke  V.  Lyde,  2  Burr,  883.  Cooke  v.  Jennings,  7  T.  12.,  381.  Hunter  ▼• 
Prinsep,  10  £(U^«  12.,  378.    Liddard  v.  Lopez,  10  /&»</,  526. 


3.  What  is  understood  by  dead  freight  1 

It  arises  where  the  merchant  has  contracted  to  famish  the  ship  with 
a  return  cargo,  but  furnishes  none,  and  lets  the  ship  return  in  ballast. — 
Roccus,  note  74. 

Five  ships  were  freighted  in  England  for  Leghorn  and  Civita  Vee- 
chia,  and  back  again  from  those  places.  They  all  performed  their  out- 
ward voyage  ]  but  before  any  part  of  the  homeward  cargo  was  shipped, 
they  all  set  sail  and  came  away,  for  fear  of  being  taken  by  the  enemy, 
who  intended  to  surprise  them.  Two  of  the  ships  had  waited  for  their 
lading  the  whole  time  stipulated  by  their  charter-parties,  and  the  masters 
had  made  their  protests  against  the  factors,  who  should  have  laden  them. 
The  admiralty  adjudged  to  these  two  their  whole  freight. — Malyne^  p 
98.    Jacobson's  Sea  Laws,  281.     Mbott  on  Shwping,  332. 

Si  Paffriteur,  ay  ant  loue  le  navire  pour  f  oiler  et  le  retour,  manque  de 
charger  au  retour,  en  tout  ou  en  partie,  U  payera  igalement  lefret  entier^ 
puisque  c^est  safaute  ;  et  outre  cela,  il  devra  au  capitaine  lesjrais  de  son 
retardement  et  des  procidures  que  le  maitre  aurajaites  contre  lui,  pour  It 
mettre  en  demeure,  el  lefatre  condamner  de  charger. — BotUay-Paty,  tit.  8, 
sec.  7. 

The  general  rule  is,  that  if  a  merchant  sends  the  vessel  of  another 
abroad  for  a  cargo  to  a  designated  port,  and  puts  none  on  board,  be  who 
has  hired  the  vessel  for  the  voyage  must  pay  empty  for  fulL — Giles  ▼• 
Brig  Cynthia,  1  Peters'  R.,  203,  207.  Beawes  Lew  Mer.,  1  K>.  JT/etne  v. 
Catara,  2  Gallis.  12.,  61. 

If  the  vessel  be  disabled  in  the  course  of  the  voyage,  and  the  nm^ter 
is  ready  to  transport  the  goods  to  the  port  of  destination,  bat  the  shipper 
refuses,  the  master  earns  the  full  freight  for  the  whole  voyage. — Brad- 
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hurst  y.  Col,  Ina.  Co.,  9  Johns.  R.,  17.    Herbert  v.  Hallety  3  Johns.  Cas.^ 
93.     Jihhott  on,  Shippings  279,  note  1. 

A  merchant  of  Altonahad  chartered  on  board  an  American  ship  about 
100  tons  of  ship's  room,  for  the  conveyance  of  neutral  goods  from  Tonning 
to  Baltimore,  and  had  bound  himself  to  deliver  them  in  July,  1807.  The 
freight  was  stipulated  thus : — 

"  For  glass  and  small  wares,  16  dollars  per  80  cubic  feet. 

"  Bremen  packages  and  linen,  24  dollars  per  80  cubic  feet. 

"  Fine  goods,  32  dollars  per  ditto." 

The  master  having  received  no  goods  from  him  at  the  tim6  stipu- 
lated, protested  against  the  non-delivery,  applied  for  other  goods  under 
the  Danish  provisions,  and  procured  a  certificate  from  the  ship's  broker, 
that  none  was  to  be  obtained,  and  thereupon  claimed  dead  freight,  at  the 
middle  rate  of  freight,  with  the  addition  of  fifteen  per  cent,  average  ordi- 
nary and  primage.  The  defendant  alleged,  that  by  the  breaking  out  of 
the  war,  nis  goods  had  ceased  to  be  neutral. — Jacobson^s  Sea  Laws^ 
292. 

4.  What  is  the  rule  as  to  the  payment  of  freight  in  a  case  where  the 
ship  is  obliged  to  stop  and  repair  1 

The  general  rule  is,  that  if  the  captain  is  compelled  to  stop  to  repair, 
the  merchant  is  obliged  to  wait  until  the  ship  is  ready  to  proceed,  or  to 
withdraw  his  goods  and  pay  the  whole  freight. 

In  case  the  ship  cannot  be  repaired  the  captain  is  obliged  to  hire 
another  ship  to  carry  on  the  goods. 

If  the  captain  cannot  procure  another  ship  he  is  only  entitled  to 
freight,  pro  rata  iiineris, — Code  de  Com.,  art.  29. 

The  above  principles  apply  only  in  cases  where  the  necessity  for  re* 
pairs  has  been  caused  by  the  perils  of  the  seas,  or  some  casus  fortuitus 
happening  since  the  departure  of  the  ship  from  her  home  port. 

These  principles  are  drawn  from  the  ancient  maritime  laws,  the  laws 
of  the  Rhodians,  the  Judgments  of  Oleron,  the  Ordinance  of  Wisbuyi 
&c. 

The  Roman  law  holds  the  captain  discharged  from  his  engagement, 
if  by  casus  fortuitus  without  his  fault,  the  ship  becomes  innavigable  du- 
ring the  voyage;  si napts  ejus  vitium fecerit  sine  doloy  mala  et  culpd  yus. 
Dig.y  lib.  14,  tit.  2,  /.  10.  '^  S^il  advient  aucunefois  que  la  nefs^ empire^  les 
marchands  doivent  bien  avoir  leurs  marchandises  en  payant  lefret^  pour  au- 
tant  que  la  nef  aura  fait  du  voyage^  vue  par  vue,  cours  par  cours^  sHl  plait 
au  maitre.  Mais  si  le  maUre  vtut^  it  peut  adouber  sa  nef  si  tant  est  quHlh 
puisse  fairs  promptement ;  et  sinon^  it  peut  louer  une  autre  nef  pour  achever 
le  voyage^  et  aura  le  maUre  son  fret  des  dites  denrieSj  etc,^^ — Jugemens 
D^Olerony  art.  4. 

Siy  pendant  le  voyage^  le  navire  a  besoin  de  radoub  par  suite  de  la  tern- 
pHe  et  du  mauvais  temps^  ou  d'un  combat^  (prouves  deputs  le  depart^  il  faut^ 
en  pareille  conjoncture^  que  Vaffriteur  attende  le  radoub  du  navire,  si  tant  est 
qu^il  puisse  itre  fait  pro  mptement,  ouqu'il  pay e  le  fret  entier  s'il  retire  ses 
marchandisesy  sans  avoir  pu  user  de  fafaveur  de  Particle  291 1  c^est-d-dire 
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retirer  aei  marchandiats^  en  offrani  lamoiHi  dufrtty  attendu  que  le  voyage 
eat  commenciy  et  que^  suiv€mtTart,  293,  il  ne  pent  plus  fdors  retirer  sea  mar 
chandtsea  qu^  a  la  charge  de  payer  le  fret  entier,—Code  de  Cammercej  arim 
201,  295. 

If  Jot  repairing  it  is  necessary  to  discharge  the  cargo,  the  expense  of 
both  the  discharge  and  reloading  must  be  borne  by  the  shipper. 

If  the  ship  cannot  be  again  rendered  sea- worthy,  the  captain  is  obli- 
ed  to  re-load  upon  another  ship  to  her  port  of  destination,  if  a  ship  can 
e  procured. 

It  is  to  the  captain,  that  all  the  goods  charged  on  board  of  his  ship, 
are  confided,  and  for  them  he  must  answer ;  he  is  not  only  guaranty  for 
his  own  faults,  but  for  the  goods  themselves ;  and  he  must  take  ail  the 
precautions  necessary  for  their  preservation.  He  is  the  representative  of 
the  absent  shippers,  and  he  ought  to  do  all  that  a  prudent  owner  would 
do»  if  he  was  upon  the  spot. — Locre  sur  Vari,  296.     Cocfe  de  Com. 

SHI  existe^  sur  lea  lieux^  d^autrea  navirea  qu^on  puiaae  louer^  la  cAarte 
partie  continuera  de  aubaister, 

Lorsqu*il  ne  «V  trouve  paa  de  navirea^  ou  loraque  ceux  qui  a^y  trauvent 
ne  aont  paa  en  etat  de  souientr  le  voyage^  ou  enfin  loraque  les  pnmieUttrea  ne 
veulentpaa  lea  louer^  alora  la  convention  eat  reaolue^  parce  qu*u  y  a,  dana  ce 
caSy  impoaaibiiiti  ^executer^  et  lefrat  n*eat  d&  au  capitaine  qu*  i^  proportion 
de  ce  que  le  voyage  eat  avance, — Boulay-Paty^  Coura  de  Droit  Com.  Mar., 
tit.  8,  aec.  8,  p.  257. 

The  merchant  is  not  obliged  to  accept  the  subrogajkion  which  the 
captain  may  make  of  another  ship,  if  it  be  less  safe  than  the  one  originally 
employed.  Nor  of  two  ships,  inferior  to  the  one  which  he  had  chosen. 
Nor  can  he  be  forced  to  have  his  goods  carried  in  boats  or  lighters  to  the 
place  of  destination,  whatever  guarantee  the  captain  may  oner. 

5.  What  is  the  rule  as  to  freight  on  merchandize  sold  by  the  captain 
for  the  necessities'  of  the  ship  1 

That  the  shipper  is  bound  to  pay  the  freight  upon  all  the  merchandize 
so  sold.  But  the  captain  must  in  such  case  pay  the  shipper  the  fall 
price  of  his  merchandize  according  to  their  value  at  the  place  of  destina- 
tion.— Code  de  Commerce,  art.  23^  Judgmenta  of  Oleron,  art.  22.  Orift- 
nance  of  JViabuy^  art,  35.  Ordinance  of  the  J^Iaine,  art.  14,  tit.  du  Fret. 
Ord.  Anvera,  art.  19.     3  Keru'^a  Com.,  222. 

Whether  the  ship  arrives  safely  at  the  port  of  discharge,  or  perishes 
on  the  voyage,  if  the  goods  have  been  sold,  the  captain  is  entitled  to  his 
freight,  as  he  must  equally  pay  for  the  goods  so  sold  with  this  diflference, 
that  if  the  ship  arrives  at  the  port  of  discbarge,  the  payment  must  be  at 
the  market  price  of  such  goods  at  the  place  at  the  time  of  the  arrival ;  but 
if  the  ship  perish  on  the  voyage,  the  captain  will  only  owe  the  price  for 
which  he  sold  the  goods. 

^*  Le  fret  eat  dH  pour  lea  marchandiaea  que  le  capitaine  a  eti  contromt 
de  vendre  pour  aubvenir  aux  victuaUlea,  raaoub  et  auirea  nif:eaaitea  preaaanr 
tea  du  navire^  en  tenant  par  lui  compte  de  leur  valeur  au  priat  que  le  reate  ou 
autre  pareille  marchandiae  de  mime  qualiteaera  vendu  au  lieu  ie  la  dicharge^ 
$i  le  navire  arrive  a  ban  port!"* — Code  de  Com.j  art.  298. 
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If  the  captain  has  pledged  goods  to  reliere  the  ship,  and  she  after* 
•wards  arrive  in  safety,  the  captain  must  pay  the  market  price  of  the  goods 
at  their  place  of  destination ;  but  if  the  ship  perish,  he  pays  the  money 
received  on  the  goods,  and  the  right  of  redemption  rests  in  the  owner. — 
BofUay-Pahf^  Cours  de  Droit^  Com*  Mar.^  tome  1,  Hi,  8,  Bee  8,  p,  261.  Merlin 
JRep.y  de  Jurisp.y  tome  l^p.  410. 

If  part  of  the  goods  hare  been  sold  during  the  voyage,  for  the  ship's 
necessities,  where  the  owners  of  the  cargo  are  the  authors  of  the  delay, 
4ind  occasioi^  of  the  expense,  they  will  be  held  liable  to  pay  full  frei|;ht 
•upon  all  the  goods. — The  Angerona^  1  Dodeon  Rep,^  382. 

6.  What  is  the  rule  for  the  payment  of  freight  when  there  arises  an  in* 
•terdiction  with  the  port  of  destination  after  the  commencement  and  du. 
ring  the  voyage  % 

• 

The  rule  of  maritime  law  is,  that  if  the  ship  has  been  chartered  to  go 
and  return,  and  the  captain  is  obliged  to  return  to  the  place  of  departure 
by  reason  of  an  interdiction  of  commerce,  he  shall  be  entitled  to  a  moietv 
of  the  stipulated  freight.  The  interdiction  of  commerce  is  considered  vu 
majoTy  and  relieves  the  captain  from  the  penalty  of  a  non-performance  of 
his  engagement,  and  so  entitles  him  to  compensation  for  the  part  which  he 
has  performed.  By  the  same  principle,  if  a  ship  has  been  chartered  only 
for  the  outward  voyage,  and  after  proceeding  to  her  port  of  destination,  is 
obliged  to  return  with  the  ^oods  to  the  place  of  departure,  the  captain  has 
no  demand  for  return  freight. 

SHI  arrive  inier diction  de  commerce  avec^lt  pays  pour  lequei  le  navirt 
tst  en  rouUy  et  quHl  soit  oblige  de  revenir  avec  son  chargement^  il  n^est  dH  au 
capiiaine  que  lefret  de  Caller ^  quoique  le  vaisseau  ait  eti  affrete  pour  Poller 
ft  le  retour, — Code  de  Com,j  art.  299. 

There  are  two  causes  from  which  an  interdiction  of  commerce  may 
arise.  1.  War  between  the  nation  to  which  the  ship  belongs  and  that  to 
which  she  is  destined.  2.  The  security  of  the  nation  to  which  the  ship 
belongs  and  that  of  all  other  nations,  such  as  the  case  of  a  plague  raging 
^n  the  country  to  which  she  is  destined. 

An  interdiction  of  commerce  with  other  places  than  that  to  which  the 
ship  is  destined  will  not  excuse  the  captain  from  performing  the  voyaere, 
though  the  danger  of  the  voyage  may  be  greatly  enhanced.  When  a  ship 
and  cargo  are  captured  by  an  enemy,  and  the  shipper  obtains  a  restitution 
of  the  goods  or  their  price,  he  must  pay  at  least  half  the  agreed  freight. 
— DalLy  tome  19,  jp.  77.    Sieryj  tome  l%p.  234. 

7.  What  is  the  rule  for  the  payment  of  freight  in  a  case  where  the  ship 
is  arrested  by  the  order  of  a  prince  or  power  t 

The  ordinance  of  the  marine  after  the  general  principles  of  maritime 
law,  prescribes  that  if  the  vessel  is  arrested  during  the  course  of  her  voyage 
by  the  order  of  a  sovereign,  there  shall  be  no  freight  due  for  the  time  she 
is  detained,  if  she  was  freighted  by  the  month,  nor  any  augmentation  if 
she  was  freighted  for  the  voyage ;  but  the  maintenance  ana  wages  of  the 
itoaw  shall  be  the  subject  oi  general  average. — Ordonnance  de  la  Jifar.^  Hi 
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Frer,    art.  16     Paikier^  CharU-partie^  JVo.  85.     Emerigon    tome  1^  f. 

559. 

Si  h  vaisseau  est  arriti  dans  It  cours  de  son  voyage^  par  Pordre  JPune 
puissance^  il  h*est  dtL  aucunfrd  pour  le  temps  de  sa  dettruion^  si  le  navireesi 
affrete  au  moisy  ni  augmentation  defret  m^U  est  loui  aU'Voyage, 

^^  La  nourriture  d  les  loyers  de  Equipage  pendant  la  ditetUion  du  nsh 
vire^  sont  reputis ovaries*'' — Code  de  Comm^jort,  301. 

8.  What  IS  the  rule  for  the  paymeDt  of  freight  in  case  of  shipwreck  or 
jettison  1 

If  the  jettison  was  made  for  the  common  safety,  freight  is  due  for 
the  ejected  goods.  Le  capttaine  est  payi  dufret  des  tnarehandises  jetties  d 
la  mer  pour  le  salut  commune  d  la  choargs  de  contrihutunL, — Code  de  Com^ 
mercsy  art.  301. 

It  has  been  made  a  question  whether,  if,  after  the  jettison,  the  ship 
should  be  totally  lost,  freight  wOuld  be  due  for  the  ejected  goods.  VaJin 
decides  in  the  affirmative,  out  the  better  opinion  is,  that  if  the  ^oods  are 
lost  entirely,  the  captain  must  lose  his  freight.  By  the  principles  of  the 
Boman  law,  the  captain  would  be  entitled  to  a  pro  rata,  freight  up  to  the 
time  of  the  disaster.  Cum  quidam  nave  amissci  vecturamy  quam  pro  mu- 
tud  acceperaty  repeteret :  rescriptum  est  ab  ^nionin&j  Augusta^  rwn  immeritd 
procuratorem  Casaris  ab  eo  vecturam  repetere^  cum  vehendi  munere  functus 
non  sii.  Quod  in  omnibus  personis  similiter  observandum  est. — Digest^  lib* 
19,  sec.  2,  /.  15. 

The  Code  de  Commerce,  art.  302,  prescribes,  that,  in  case  the  goods 
are  lost  by  shipwreck,  stranding,  by  robbers  or  pirates,  or  are  taken  by  the 
enemy,  no  freight  can  be  demanded,  and  the  captain  is  bound  to  return 
that  which  he  has  received  unless  there  be  an  agreement  to  the  contrary. 
— Ord.  de  la  Mar.,  Ht.  du  Fret,  art.  18.     Guidon,  ch.  6,  art.  2. 

In  the  case  of  Watson  v.  Duykinck,  the  agreement  was,  that,  in  con* 
sideration  of  100  dollars,  to  be  paid  immediately  to  the  master,  he  would 
suffer  the  other  party  to  proceed  in  the  ship  as  a  passenger  on  the  voyage, 
and  to  load  on  board,  for  transportation,  merchandize  to  the  value  of  600 
dollars,  and  that  the  master  should  provide  provisions,  &c.,  for  the  voyage. 
The  money  was  accordingly  paid.  The  vessel  sailed  on  the  voyage  and 
was  shipwrecked.  An  action  was  brought  by  the  passenger  to  recover 
back  the  money.  The  court  held  that  he  was  not  entitled  to  recover  it 
back ;  that,  taking  the  interpretation  of  the  contract  in  its  fair  import,  (and 
the  usage  at  New  York  conformed  to  it),  the  intention  of  the  parties  was 
to  consider  it  an  absolute  payment. — See,  also,  Griggs  v.  Austin,  3  Pick. 
R.,  20.  Sansom  v.  Ball,  4  Ball.  R.^  459.  Giles  v.  The  BHg  Cynthia, 
1  Pet.  Adm.  R.,  203,  206,  207.  Cheriot  y.  Barker,  2  Johns.  R.,  346.  2 
Show.  R.,  291.  2  Bos.  4*  Pull,  321.  Gillin  v.  Simpkin,  4  Campb.  R^ 
241.     Abboa  on  Shipping,  277,  note  1. 

9.  What  is  the  rule  for  payment  of  freight  where  shipwrecked  or  cap* 
tured  goods  have  been  saved  or  restored  T 

If  goods  are  taken  by  robbers  or  pirates,  or  by  the  enemy,  <^  are  ship- 
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wrecked)  or  are  nmsomed  or  saved,  freight  ie  doe  ap  to  the'place  of  tak- 
ing, or  the  wreck.  And  if  the  captain  transport  the  goods  to  their  place 
of  destination,  the  entire  freight  is  due,  the  ransom  or  salvage  hecoming 
a  general  average. — Code  de  Commerce^  art*  303.  Ord,  de  la  Mar.y  tit,  du 
Frei^  art.  19,  21.     Guidmtj  ch,  6,  art.  7.     Boulay-Paiyy  tome   1,   tit.  8| 

t€C.    13. 

In  cases  of  captare,  where  the  neatral  carrier  has  conducted  himself 
with  good  faith,  he  is  entitled  to  the  whole  freight,  although  the  whole 
voyage  has  not  heen  performed  |  because  the  performance  has  been  in- 
tercepted by  the  captors,  as  to  the  enemy  cargo. — The  Deb.  Mohry  4  Rob*^ 
314.  The  Prosper y  Edwards^  -R.,  72,  76.  The  Fortuna^  Edwards^  J?., 
66,  57. 

But  where  the  ship  belongs  to  an  enemy,  and  the  goods  are  neutral, 
no  freight  is  allowed  to  the  captors,  unless  the  goods  are  carried  by  them 
to  the  port  of  destination,  or,  at  least,  to  the  country  of  destination  and 
near  to  the  port. — The  Vroto  Jlf^na  Catherine^  6  Rob.  J?*,  269.  Set  5 
Rob.,  71.  The  Fortuna,  4  Rob.  R.,  278.^  The  Diana,  5  Rob.  R.,  67.  The 
Fortuna,  Edw.  R,,  56. 

Where  a  ship  was  hired  for  a  certain  voyage  at  a  certain  rate  per 
month,  and  was  captured  during  the  voyage,  and  the  hirer,  while  the 
ship  was  in  possession  of  the  captors,  secretly  got  possession  of  a  part 
of  the  cargo,  and  brought  it  home  in  another  vessel,  it  was  held,  that  the 
owner  of  the  ship  was  not  entitled  to  any  freight  for  the  part  so  saved  in 
respect  to  the  hirer ;  because  the  whole  must  be  deemed  lost  by  the  cap- 
ture, and  the  part  recovered  by  the  hirer  was'by  an  act  wholly  mdepend- 
ent  of  his  contract.-7-LocA;  v.  Swan,  13  Mass.  R.,  76.  The  Race  Horse^ 
White,  3.  Rob.  A.  R.,  101.  Beale  v.  Thomson,  3  Bos.  6f  Pull.,  420  df 
431.  Curling  v.  Long,  1  Bos*  Sf  PtUl.,  637.  Lane  v.  Pennyman,  4  Mass. 
22.,  91.  Bradstreet  v.  Baldwin,  11  Mass.  R.,  229.  Palmer  v.  Loril' 
lard,  16  Johns.  R.,  346.  Morgan  v.  Insurance  Co.  of  Jforth  America,  4 
Doll.  R.,  455.  See  post  note  top.  288,  290  ir  314.  The  Hoffnung,  6  Rob. 
R.,  231.  The  Race  Horse,  3  Rob.  R.,  101.  The  Martha,  3  Rob.  R.,  106. 
WUhdmina  Leonora,  3  Rob.,  234.  5  Rob.  JR.,  75.  Post  notes  to  p.  290, 
314.     Abbou  on  Shipping,  p.  273,  274. 

10.  What  are  the  rights  of  the  captain  if  the  consignee  refuse  to  re« 
ceive  the  goods  1 

The  payment  of  freight  cannot  be  delayed  by  any  contestations  be- 
tween the  shipper  and  the  consignee ;  and  if  the  consignee  refuse  to  re- 
ceive the  goods,  the  captain  may,  by  judicial  authority,  sell  goods  suffi- 
cient  for  the  payment  of  the  freight,  and  place  the  remainder  in  deposit. 
If  the  goods  will  not  produce  sufficient  to  pay  the  freight,  the  captain 
still  has  recourse  against  the  shipper. — Code  de  Comm.,'  art.  305. 

If  the  bill  of  lading  be  made  to  order  or  bearer,  the  captain  may  not 
know  in  whom  the  interest  is  vested ;  but  it  will  be  sufficient  if,  in  the 
port,  the  captain  tender  the  goods  to  the  person  expressed  in  the  biQ.-— 
D^Mncouri  Imiii*  du  Droii  Commercial,  tome  2,  p.  294,  295. 


j676  thb  law  cfr  imps  A119  uiMxamM  onmiKim. 

1 1,  Has  not  the  ahip-owaer  a  he<i  on  the  gooda  for 


He  has.    The  general  right  of  the  ship-owner  to  retain  the  goods  for 

freight  has  always  been  recognieed  both  by  the  maritime  and  the  com- 

raon  law.— 3  Ken^a  Comm.,  p.  2^,  221.    AbboU  om  Shippings  part  3,  cA. 

^.     Tkt  Volunieer  and  Cargo^  1  Sum,  R,,  551.     Certain  Logs  of  Mahog^ 

'^myy  2  Sum.  22.,  589*     Valines  Comm.,  tome  l»  p.  654^  655,  656.     Pothier 

Ckarte-Partie^  n.  88, 89,  90. 

Nor  does  it  matter  whether  the  goods  were  shipped  under  a  charter- 
party,  or  by  bill  of  lading. — Chrutie  ▼,  Lewis^  2B.  4r  B.^  410.  Drinkufo- 
ttr  V.  Tht  Freight  and  Cargo  of  the  Spartan^  Wartfa  A.,  155. 

And  the  master  may  also  exercise  the  same  right  which  the  ship- 
-owner  enjoys,  of  retaining  the  goods  until  the  freight  is  paid,  and  may 
enforce  this  lien  as  far  as  the  law  permits  it  to  go.— «S^<ory  on  Jlgenejf^  8tc. 
116,  117.  Shields  ▼.  Davis,  6  Taunt.  R.,  65.  See  also  Blanek  y.  Solly, 
8  Taunt.  R.,  89.  Williams  v.  Millingtony  1  H.  Bl^  81,  84.  Poikier 
Charte^Partie,  n.  88. 

And  the  master  may  also  retain  the  baggage  of  a  passenger  until  the 
passage  money  is  paid. — Wolf  v.  Sumriery  2  Campb.  JV.  P.  R.,  631.  Wat- 
^on  T.  Duykinck,  3  Johns.  R.,  335.  Mulloy  v.  Blacker,  5  Eae^s  R.,  316. 
Moffat  T.  E.  L  Company,  10  East's  R.,  46& 

But  the  lien  may  be  waived,  as  when  the  delivery  of  the  goods  by 
the  charter-party  is.  to  precede  the  payment  or  security  of  payment  of 
freight ;  but  where  such  payment,  or  security  of  payment,  is  to  accompany 
the  delivery,  or  where  the  charter-party  is  silent  on  the  point,  the  lien 
will  not  be  presumed  to  be  waived. — Saville  v.  Campion,  2  jB.  ^  Md», 
603.  Faith  v.  E.  I.  Co.,  4  £.  4*  J^ld.,  630.  Grade  v.  Palmer,  8  Wheal- 
^s  R.,  605.  The  Volunteer  4*  Cargo,  I  Sumner's  R.,  569.  Yates  ▼. 
Railston,  8  Tauni.  R.,  293.  Christie  v.  Lewis,  %  B.  Sr  B^  410.  Tate  ▼. 
Jduk,  8  Taunt.  R.,  280.  Abbott  on  Shipping,  part  3,  ch.  1,  sec.  7,  p.  177, 
4ind  cases  cited.  See,  also  the  Volunteer  and  Cargo,  1  Sum,  R.,  551,  557, 
4tnd  Certain  Logs  of  Mahogany,  2  Sum.  R.,  589. 

When  the  freighter  hires  the  possession,  command  and  navigation  of 
the  ship,  for  the  voyage,  he  becomes  the  owner,  and  is  responsible  for 
the  conduct  of  the  master  and  mariners ;  and  the  general  owner  has  no 
lien  for  the  freight,  because  he  is  not  the  carrier  for  the  voyage.  This  is 
the  principle  declared  and  acted  upon  in  the  greatly  litigated  and  very 
•ably  discussed  case  of  Christie  v,  Lewis,  2  Brad.  4*  Bing*,  410 ;  and  it  is 
the  principle  declared  by  the  supreme  court  of  the  United  States,  in  Mar- 
<araier  v.  The  Chesapeake  Insurance  Company,  8  Cranck  Rep.,  39.,  Grade 
T.  Palmer,  Wheal.  Rep.,  605 ;  and  followed  generally  by  the  courts  of  jasl- 
ice  in  this  country.— Lor<2  Tenterden  in  Calvin  ▼.  J^Tewberry,  6  Bligk^e 
Rep.,  JV.  S^  189.  The  Schooner  Volunteer  and  Cargo,  1  Sumner,  568, 569. 
Pitkin  V.  Brainerd,  5  Conn,  Rep.,  451.  Clarkson  v.  Edes,  4  Cow.  Rtp^ 
470.  Reynolds  y.  Tappan,  15  Maes.  Rep.,  370.  Lauder  v.  Clark,  1 
HalFs  JV*.  y.  Rep.,  355.  Emery  t.  Hersey,  4  Greenl.  Rep.,  407.  Drink- 
water  V.  The  Freight  and  Cargo  of  the  Spartan,  Ware's  Rep.,  166.  Tlus 
may  probably  be  now  considered  as  the  settled  law  on  this  sabjeet  In 
Massachusetts,  the  charterer  of  a  vessel  is  deelared  to  be  the  owner*  in 
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respeet  to  responsibility  for  embezxlonieBt'  by*  tbe  crew,  in  cato  he  mi« 
Tigates  tbe  vessel  at  his  own  expense  — Revised  Statutes  of  1835,  pari  1^ 
ck.  32,  sec.  3. 

If  the  vessel  is  navigated  at  the  expense,  and  by  the  roaster  and 
erew  of  the  general  owner,  and  he  retains  the  possession  and  management 
of  her  during  the  voyage,  or  if  he  retains  a  part  of  the  ship  for  hi^own  use, 
or  indeed  if  the  intention  of  the  parties  with  regard  to  who  shall  be  deem* 
ed  owner  for  the  voyage  be  doabtful  on  the  face  of  the  charter-party,  the 
lien  will  not  be  presumed  to  have  been  displaced. — Marcardier  v*  Chesu'' 
peake  Ins.  Co.^  8  Cranck  R^p.^  49*  Mclniyrt  v.  Broton^  1  Johns.  i2e/7«,229, 
Grade  v.  Palmer^  8  Wheaton^s  Rep.y  632.  The  Volunteer  and  cargo^  1 
Sumner's  Rep.\  551.  Certain  Logs  of  Mahogany^  2  Sumner* s  Rep.^  589. 
Chandler  v.  Belden^  18  Johns.  Rep.^  157.  Clarkson  v.  Edes^  4  Cowen^s 
Rep.,  470.  Piekman  v.  Woody  6  Pick.  Rep,,  248.  Drinhoater  v.  The 
Freight,  etc.,  of  the  Spartan,  Worths  Rep.^  155. 

This  right  has  long  uniformly  been  admitted  to  reside  in  the  hands 
of  the  master  as  a^ent  for  the  owner. — Barker  v.  Haven^  17  Johns*  Rep.^ 
284.  Pdtoid  et  el.  v.  The  Freight  and  Cargo  of  the  Spartan,  Ware's  Rep.^ 
249.  Valin,  Com.,  tome  1,  p.  659,  665,  666.  rOrd.  de  la  Marine^  liv.  3, 
fit.  3,  art.  17,  28,  24.  Po^Aur,  Charte^Partie,  J^o.  88,89,  90.  Jlbifoti  on 
Ship.,  part  3,  cA.  7,  sec.  4.  Ttmley  v.  Martins^  8  Term  Rep^  451.  Chris- 
ty V.  Rowj  I  Taunt.,  300.     3  Kent,  p.  220. 

12.     What  is  the  rale  of  commercial  law  aa  to  the  right  of  a  shipper  to 
abandon  the  goods  in  payment  of  freight  1 

Valin  and  Pothier  entertained  opposite  opinions  on  the  question* 
The  former  insists  that  the  regulation  of  the  ordinance  holding  the  mer- 
chant liable  for  freight  on  deteriorated  goods,  without  the  right  to  aban* 
don  them  in  discharge  of  the  freight,  is  too  rigorous  to  be  compatible  with 
equity.  He  says,  the  cargo  is  the  only  proper  fund  and  pledge  for  the 
freight,  and  that  Casaregis  was  of  the  same  opinion.  Pothier^  on  the  oth- 
er  hand„  was  against  the  right  of  the  owner  to  abandon  the  deteriorated 
goods  in  discharge  of  the  freight,  and  this  is  the  better  opinion. — Casare* 
gie.  Disc.  22,  JVo.  46,  and  Disc.  23,  JVp.  86,  87.      3  Kent's  Com.,  p.  224. 

Le  ehargeur  ne  peut  ahandonner  pour  le  fret  lee  marcht^ndises  dimin- 
uiee  d0  prix  ou  deterioriee  par  leur  vice  propre  ou  par  casforivit. — Code  de 
Com  y  %rt.  310. 

The  contract  of  afireightment  is  a  personal  engagement,  and  when 
it  is  lawfully  entered  into  is  vinculnm  juris^  constraining  the  parties  to 
a  literal  eveootion  of  the  whole  obligation  unless  vis  major  intervenes^ 
or  by  mutual  consult  the  fulfilment  is  dispensed  with ;  hence  it  results  that 
the  shipper  having  agreed  to  pay  the  freight  in  money,  cannot  discharge 
that  obligation  by  an  abandonment  of  goods,  even  if  they  should  not  be 
deteriorated  in  value^^Wtv i  pro  alio  non  datur^  invitq  cr editor e  ;  but  if 
goods  are  abandoned  to  the  captain,  for  the  freight,  he  should  cause  thenk 
to  he  sold  in  a  regulaf  maniier. 

The  ship*owner  performs  \i\e  engagement  when  he  carries  and  de-» 
\\ffefa  the  gooAst      The  righ^  to  his  freight  then  becomes  absolute,  and  the- 
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carrier  ia  no  more  an  insurer  of  the  soundness  of  the  cargo,  as  against  the 
perils  of  the  sea,  or  its  own  intrinsic  decay,  than  he  is  of  the  price  in 
the  market  to  which  it  is  carried.  * 

If  he  has  conducted  himself  with  fidelity  and  vigilance  in  the  coarse 
of  the  voyage,  he  has  no  concern  with  the  diminution  of  the  value  of  the 
cargo.  It  may  impair  the  remedy  which  his  lien  afforded,  hut  it  dbes  not 
affect  his  personal  demand  against  the  shipper. — Ord.  tii,  du  Frtt^  art.  25. 
Ord.  of  Rotterdam,  art.  155.  Code  de  Con.^  art.  305,  510.  Boulay-Paty^ 
tome  2,  p.  488.     3  Kent's  Com,,  225. 

It  has  been  a  question  whether  in  case  of  a  shipment  of  so  many- 
casks,  and  some  of  the  casks  arrived  sound  at  the  port  of  destination,  and 
the  contents  of  others  are  lost  by  leakage,  the  shipper  can  abandon  the 
damaged  casks  only,  and  receive  the  full  ones  upon  paying  the  freight 
pro  rata  upon  such  casks.  Pothier  holds  that  he. may,  though  it  had  been 
agreed  to  carry  the  whole  for  a  single  sum,  for  the  freight  is  for  every 
part  of  the  merchandize,  and  therefore  is  divisible,  each  barrel  owes  its 
proportion  of  the  whole  sum,  and  when  it  has  perished,  the  shipper  should 
be  discharged  for  that  part ;  the  cask  is  reputed  to  have  perished,  whether 
it  is  empty  or  nearly  so,  and  the  shipper  ir.  abandoning  that  ought  to  be 
discharged  of  the  freight  which  he  owed  os  account  of  it,  without  being 
obliged  to  abandon  the  whole  shipment. — Pothier,  Charte^artie,  JVb.  60. 
Dtlvincourt,  tome  2,  p*  293.  Boucher,  surP  art,  310.  Code  de  Com,,  Bou^ 
lay^Paiy,  Cours  de  Droit,  Com,  Mar,,  tome  1,  tit,  8,  sec,  16. 

If  casks  contain  wine,  rum,  or  other  liquids,  or  sugar,  and  the  eon- 
tents  be  washed  out,  and  wasted,  and  lost,  by  the  perils  of  the  sea,  so  that 
the  casks  arrive  empty,  no  freight  is  due  for  them ;  but  the  ship-owner 
would  still  be  entitled  to  his  freight,  if  the  casks  were  well  stowed,  and 
their  contents  were  essentially  gone  by  leakage  or  inherent  waste,  or 
imperfection  of  the  casks. — MoUoy,  b.  2,  ch,  4.  sec.  14.  Frith  v.  Baker^ 
2  Johns,  R.,  327. 

The  rule  by  which  the  amount  of  the  rateable  freight  is  to  be  ascer- 
tained, is  to  ascertain  hofw  much  of  the  voyage  had  been  performed  when 
the  disaster  happened,  which  compelled  the  vessel  to  seek  a  port,  accord* 
ing  to  the  mode  of  adjustment  pursued  in  Leeks  v.  Loyd  ;  or  else  to  calcn- 
late  how  much  of  the  voyage  had  been  performed,  when  the  goods  arriv. 
ed  at  the  port  of  necessity,  according  to  the  better  course  pursued  in  the 
cases  in  this  country. — Marine  Ins,  Co.  ▼.  Lenox,  Robinson  r.  Marine 
Ins,  Co.,  2  Johns,  R,,  323.  .  Coffin  v.  Stores,  5  Mass,  22.,  252. 

13.  Has  not  a  merchant  who  ships  merchandise  in  a  vessel  on  freight, 
a  lien  on  the  vessel  for  the  value  of  his  goods,  for  any  damage  they  may 
sustain  from  the  fault  or  neglect  of  the  master,  or  the  insafficiency  of  the 
vessel  % 

He  has,  and  may  enforce  his  lien  by  process  in  rem,  in  the  admiralty. 
By  the  maritime  law  the  vessel  is,  from  the  time  the  loss  occnrs,  hypoth- 
ecated to  the  merchant  for  his  damages,  and  hisckim  against  it  is  prefer- 
red to  the  right  of  the  general  creditors  of  the  owners ;  nor  can  it  be  de- 
feated by  a  bond  fide  sale,  before  he  has  had  an  opportnn&y  of  enfoieiDf 
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It,  unless  by  tmreasonable  delay  or  the  like. — The  Rebeccoj  WanfH  Rep^ 
188.     The  Reeside,  2  Sum.  Rep.,  567. 

But  it  must  be  understood,  that  the  usual  employment  of  the  ship 
should  be  that  of  a  general  freighting  ship. — Boson  v.  Sanford,  3  Moa. 
Rep.,  321.     Gen.  Ins.  Co.  v.  Ruggles,  12  Wheaton,  408.    Eilis  v.  TVrner, 

8 R.,  531.    MMt  on  Shipping,  part  %  ch.  2,  sec.  4,  p.  93.    3  Rentes 

Com.,  sec.  46.     Boucher  v.  LanDSon,  Rep.  Temp.  Hardw,,  p.  85,  194. 

Nor  does  the  lawfulness,  or  unlawfulness,  of  exporting  such  goods 
from  the  country  whence  they  are  shipped,  vary  the  owner^s  responsibility, 
if  the  vessel  is  employed  as  a  general  freighting  ship.  See  following 
cases  :  Boucher  v.  Lawson^  Rep.  Temp.  Hardw.,  p.  85.  .dUen  v.  Sewell,  2 
Wend.  R.,  327 ;  afterwards  carried  to  the  court  of  errors,  in  6  WendelPs 
R.,  335.  In  the  case  of  ^llen  r.  Sewell,  the  fact,  that  the  master  receives 
the  freight  as  his  own  perquisite,  was  much  considered. 

But  where  the  owner  freights  the  ship  himself,  he  is  not  bound  for 
the  safe  delivery  of  goods  taken  on  board  by  the  master,  the  freight  of 
which  he  receives  as  part  of  his  privilege. — King  v.  Lenox,  19  Johns.  R., 
235.  Reynolds  v.^Tappan,  15  Mass.  R.,  370.  Particularly,  unless  at  the 
time  of  sailing  he  knew  the  goods  to  be  on  board,  and  that  they  were 
taken  on  freight. — Walter  v.  Brewer,  11  Mass.  R.,  99.  Even  then  the  own- 
er, though  on  board  as  supercargo,  must  show,  in  order  to  relieve  himselt 
from  the  liability,  that  he  was  exclusively  attending  to  the  shipment  of 
cargo. — Ward  v.  Chreen,  6  Cow.  R.,  173. 

By  the  general  maritime  law,  a  lien  exists  in  favor  of  the  merchant 
who  ships  merchandize  in  a  vessel  on  freight,  against  the  vessel,  for  non- 
performance of  contract.  By  custom,  says  Cleirac,  the  ship  is  bound  to 
the  merchandize,  and  the  merchandize  to  the  ship. — J^avigation  des  Riviires, 
art.  18,  19.  Consulat  de  la  Mar.,  tome  2,  p.  80,  90,  104,  455,  ch.  58,  63, 
72,  259,  289.  VOrd.  de  la  Marine.  1,  14,  16.  1  Valines  Com.,  362 
Us.  et  Coutumes  de  la  Mer.,  72  and  503. 

Lord  Tenterden,  in  his  Treatise,  Jihbott  on  Shipping,  p.  170,  171, 
says :  '*  Although  the  ship  and  freight  are,  by  the  terms  of  a  charter-party, 
express  to  be  bound  to  the  performance  of  the  covenants  on  the  part  of 
the  master  or  owners,  and  this  is  conformable  to  the  maritime  law,  yet 
there  does  not  appear  to  be,  at  present,  anv  mode  of  obtaining,  in  tliis 
country,  the  benefit  of  the  security  of  the  ship  itself,  in  specie,  for  the 
performance  of  such  a  contract  made  here." 

But  in  the  case  of  the  Rebecca,  in  the  admiralty  court  of  the  district 
of  Maine,  Judge  Ware,  with  much  propriety,  adopted  the  principle  of  the 
marine  law,  and  gave  a  remedy  in  rem,  against  the  vessel,  in  favor  of  the 
shipper,  for  the  wrongful  acts  of  the  master .—^FTore'^  R.^  183. 


STOPPAGE  IN  TRANiaTU. 

1.  What  is  the  nature  of  stoppage  in  transitu  1 

It  is  an  adverse  act  on  the  part  of  the  consignor,  against  the  con« 
•ignee.    If  the  delivery  of  goods  be  countermanded  by  the  consignor,  the 
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goods  baviDg  been  consigned  upon  cre4it,  and  the  consignee 
or  become  bankrupt^  it  is  the  duty  of  the  master  to  obey  the  countermand^ 
and  deliver  the  goods,  not  to  tbe  oonsig;nee,  but  to  the  order  of  the  con- 
signor. The  right  of  stopping  in  transilu^  does  not  depend  upon  a  suppo* 
sition  that  the  property  has  not  passed  from  the  consignor,  but  on  the  con- 
trary, is  founded  on  an  admission,  that  the  property  has  become  vested  in 
some  other  person. — Abbott  on  SAippingy  368.  Siffken  and  another  ▼. 
Wray^  6  East,  371.  Msignteof  Burghall  v.  Howard,  1  Hen.  Bla.,  365,  note 
a.     LickbarrotD  v.  Mason,  6  East,  27,  28.     Story  on  Bailments,  369. 

This  right  of  stopping  goods  in  transitu,  does  not  belong  to  a  person 
who  had  only  a  lien  upon  them,  without  a  property  in  them. — Sweet  and 
another  v.  Pym,  1  East,  4. 

A  consignor  may  exercise  this  right,  although  a  part  of  the  price  of 
the  goods  has  been  paid  by  the  consignee,  or  a  bill  of  exchange  baa  been 
accepted  by  him  for  the  whole,  and  endorsed  over  to  a  third  person. — 
Hodgson  V.  Loy,  7  Term  Rep.  in  K*  £.,  440.     Frese  and  another  v.  Wray^ 
3  East,  93. 

The  law  of  America,  on  the  subject  of  stoppage  v^  transitu^  is  the 
same,  in  general,  as  it  is  in  England. — Stubbs  v.  Lund,  7  Mass.  R.^  453. 
Ulsley  V.  Stubbs,  9  Mass.  R.,  65.  HoUingsworth  v.  Jiapier^  3  Caines^  R.^ 
182.  Hunne  v.  Bowne,  2  Caines'  R.,  38.  Wood  v.  Roach^  2  Dallas'  R.^ 
180.  1  Yaies'  R.,  177.  Walter  v.  Ross,  2  Wash.  Cir.  R.,  283.  Ryberg 
r.  Snell,  2  Wash.  Cir.  R.,  294,  403.  Congers  v.  Ennis,  2  Mason^  236. 
Barrett  v.  Goddard,  3  Mason^s  R.,  107. 

The  master  of  a  ship,  chartered  wholly  by  the  consignee,  is  now  held 
to  be  a  carrier  in  whose  hands  goods  may  be  stopped. — Bothlingk  v.  Inr 
gliss^  3  East,  381.  But  where  a  ship  has  been  hired  by  the  consignee 
for  a  term  of  years,  and  was  fitted  out,  victualled  and  nxanned  by  him^  and 
goods  were  put  on  board  thereof,  to  be  sent  by  him  on  a  mercantile  adven* 
ture,  for  which  he  had  bought  them  :  it  was  held,  that  the  consignor  could 
not  stop  them,  the  consignee  being,  in  that  case,  the  owner  of  the  ship, 
wro  tempore,  and  the  delivery  of  the  goods  on  board  thereof,  being  equiva* 
lent  to  a  delivery  into  a  warehouse,  belong  to  him,  and  the  transit  being, 
in  effect,  a  transit /^-otn  and  not  to  him. — Fowler  and  another  v.  McTaggart 
and  others,  7  Term  R.,  K.  B.,  442.     Stubbs  v.  Lund,  7  Mass.  R.^  453. 

A  delivery  of  goods  to  an  agent  of  the  buyer  residing  at  a  sea-port, 
with  whom  they  are  to  remain  until  the  buyer  sends  orders  for  shipping 
them  to  a  foreign  country,  is,  in  effect,  a  delivery  to  the  buyer, — Dixon 
and  others  v.  Budtoiny  5  East,  175.  Leeds  and  another  v.  Wright^  3  B<f$. 
*Ptt//.,320. 

In  general,  where  two  opposite  parties  claim  a  right  to  receive  the 
goods,  both  or  either  of  them  will  be  willing  to  give  an  indemnity  to  the 
master ;  and  the  master  shouldj  in  pmdence,  deliver  the  goods  to  the  party 
upon  whose  indemnity  he  can  most  safely  rely«  Bui  if  a  satisfactory  indem- 
nity  is  not  offered,  and  the  master  must  exercise  a  discretion — then,  if  the 
bill  of  lading  has  not  been  signed  over  by  the  consignee,  and  he  has  fail- 
ed, without  doubt  the  master  should  deliver  to  the  person  who  claims  for 
the  use  of  the  consignor.  If  the  consignor  has  endorsed  bills  of  lading  to 
different  persons,  as  was  the  case  in  Caldwell  ▼.  BcUl^  the  mitster  should 


THS  LAW   OF  SHIPS  AND  MARITIMB  COMMBBGI.  681 

deliver  to  the  person  to  whom  the  consignor  first  made  the  endorsement 
~1  Emerigon,  317,  318.     The  dmsimniia,  6  Rob.,  328.    JlbboU  on  Skip* 
ptngy  396. 


SALVAGE. 

^^  • 

1.  WJiat  is  understood  by  salvage,  in  maritime  law  1 

The  compensation  made  to  those  by  whose  meant  the  ship  or  goods 
have  been  saved  from  the  effects  of  shipwreck,  fire,  pirates,  eneaueB,  or 
any  other  ]oss  or  misfortune. — 3  Kent's  Com.^  p,  2^5. 

The  equitable  doctrine  of  salvage  came  from  the  Boman  law,  and  it 
was  adopted  by  the  admiralty  jurisdictions  in  the  difleseot  countries  of 
Europe ;  and  whether  it  be  a  civil  or  war  salvage,  it  is  equally  founded  on 
the  principle  of  rewarding  individual  and  spontaneous  services  rendered 
in  the  protection  of  the  lives  and  property  of  others.  It  is  chargeable 
upon  the  owners,  who  receive  benefit,  and  who  would  have  sustained  the 
loss,  if  it  had  not  been  prevented  by  the  exertions  of  the  salvors. — Dig>^ 
By  5.     The  Calypso,  2  Hag,  Jldm.  R.,  217,  218.     3  Kent^s  Com*,  245. 

The  general  principles,  as  to  the  allowance  of  salvage,  are  the  same 
in  American  as  in  English  jurisprudence.  Where  the  amount  of  salvage 
is  not  fixed  by  positive  law,  it  must  be  determined  by  the  principles  of  the 
maritime  law,  and  must  necessarily  rest  in  an  enlarged  discretion  to  be 
exercised  according  to  the  circumstances  of  each  case.  It  is  impossiblei 
therefore,  to  lay  down  any  positive  rule  on  the  subject. — TalboU  v.  iSeo* 
man,  1  Crunch  R.,  4. 

Looking  to  the  current  of  decisions,  it  will  be  found  that  it  is  rarely 
less  than  one-third,  or  more  than  oner  half,  of  the  property  saved,  unless 
the  services  have  been  very  inconsiderable,  or  the  amount  of  the  property 
has  been  very  great. — Tyson  v.  Prior,  1  Gallis,  R.,  133.  The  ilaireau, 
2  Cranch^  240.  Cross  v.  The  ship  Bellona,  Be^s  Adm.  12.,  193.  Stevens 
V.  The  ship  jJrgus,  Bet's  Jldm.  R.,  170.  Warden  v.  The  Belle  Creole,  1 
Peters'  Jldm,  R.,  31.  Moorhouse  v.  The  Jefferson,  1  Peters'  Adm.  R.,  46, 
note.  Taylor  v.  The  Cato,  1  Peters'  Mm.  /?.,  48.  Bond  v.  The  Cora,  I 
Peters'  Mm.  R.,  361.  Weaks  v.  The  jSnne  Catkerine^  1  Peters'  Mm.  R.^ 
424.  And  in  cases  of  derelict,  although  the  rule  is  now  deemed  a  flexible 
one,  yet  courts  of  admiralty  still  adhere  to  a  moiety  as  the  fi^vorite  amount| 
and  require  some  peculiar  circumstances  to  displace  it. — Rowev.  The  brig 

,  1  Mason's  R.,  372.      The  Blaireau,  2  Cranchy  240.      The  Mary 

Ford,  3  Dallas'  R.,  188.  The  Mvenlure,  8  Cranch,  226.  The  Elliotta^ 
2  Dodson's  R.,  75.  Wilkie  v.  brig  St.  Petrey  Bu's  Aim.  R.,  82.  Hindis 
Y.  schooner  PriscUla,  Bee*s  Mm.  R.,  1.  Cross  v.  The  ship  Bellona,  Bee's 
.adm.  R.,  193.  Flinne  v.  The  LeandcTy  Bu's  R.,  260.  Conklin  v.  Ths 
Harmony,  1  Peters'  Mm.  R.,  34,  note.  Belle  v.  The  sloop  jjnne,  2  Peters^ 
Jidm.  R.,  279.  The  Lord  Jfelson,  Edwards'  R,^  79.  Mbott  on  Shipping 
p  398,  note  1. 

2.  What  is  the  rule  aa  to  who  are  entitled  to  salvage  1 
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In  general,  neither  the  master,  nor  a  passenger,  seaman,  or  pilot,  is 
enttlled  to  compensation  in  the  way  of  salvage,  for  the  ordinary  assistance 
he  may  have  afforded  a  vessel  in  distress,  as  it  is  no  more  than  a  duty ; 
for  a  salvor  is  a  person  who,  without  finy  particular  relation  to  the  ship  in 
distress,  proffers  useful  service,  and  renders  it,  without  any  pre-existing 
contract  making  the  service  a  duty.  But  a  passenger,  or  an  officer'act- 
ing  as  such,  for  extraordinary  exertions  heyond  the  line  of  his  duty,  has 
heen  deemed  entitled  to  a  liberal  compensation  as  salvage.  So,  also,  in 
a  case  of  extraordinary  peril,  it  is  admitted  that  great  exertions  and  per- 
sonal hazard  may  convert  a  pilotage  service  into  something  of  a  salvage 
service.  And  if  the  ship  has  been  abandoned,  so  as  to  discharge  a  seaman 
from  his  contract,  yet  if  he  subsequently  contributes  to  the  preservation 
of  the  vessel,  he  will  be  entitled  to  salvage. — The  Jfeptune^  1  Hag.  Mm. 
Rep.,  236.  Jfewman  v.  Walters^  3  Bos.  Sr  PtUl.^  612.  Bond  v.  The  brig 
Cora,  3  Wash.  Cir.  Rep.,  80.  Case  v.  Le  Tigre,  3  Ibid,  567.  The  Brans- 
ion,  2  Hag.  Jldm.  Rep.,  3,  note.  The  Vine,  Ibid,  1.  The  Blaireau,  2 
Cranch  Rep.,  240.  The  brig  Harmony,  1  Peters\  Jidm.  Rep.,  34,  note. 
The  Cora,  2  Ibid,  36  L  2  Wash.  Cir.  Rep.,  80.  The  ship  Henry  Ewbank^ 
Am.  Jurist,  no.  23,  p.  67.  The  Salacia,  2  Hag.  .Mdm.  Rep.,  262.  The 
Jlctofjr.  Y.  of  February  l^th,  1819,  ch.  18,  sec.  19.  Sir  WUlHim  Scott 
in  the  Joseph  Harvey,  1  Hch.  Mm.  Rep.,  257,  Phil.  edit.  Mason  v.  ship 
Blaireau,  3  Cranch  Rep.,  240. 

Salvage  has  been  decreed  to  ^rsons  who  have  received  a  ship  and 
other  property  by  way  of  donation  from  an  enemy,  after  capture,  where 
the  property  has  been,  by  the  exertions  of  the  donees,  brought  home  and 
restored  to  the  original  owners. — The  Sir  Peter,  2  DodsoiCs  Rep.,  73. 
The  London,  2  Dodson^s  Report,  74.  The  Adventure,  8  Cranch*s  Rep.^ 
221. 

The  leading  cases  in  England  and  America,  in  causes  of  salvage,  are, 
1.  In  cases  of  derelict. — The  Aquila,  1  Rob.  Rep,,  37.  The  Fortune^  4 
Rob.,  193.  The  Jonga  Bastiaan,  5  Rob.  Rep.,  322.  The  Mary  Ford,  3 
Doll.  Rep.,  388.     The  Elliotta,  2  Dodson,  75.      The  King  v.  Property 

Derelict,  l.Hag.  Rep.,  283.    Rowe  v.  The  brig ,  1  Mason's  Rep.,  372. 

Cross  V.  skip  Bdlona,  Bee^s  Adm.  Rep.,  193.  Warden  v.  The  Belle  Creole^ 
X  Peters^  Adm.  Hep.,  34.  2.  In  eases  of  recapture. — The  San  Bernardo, 
1  Rob.,  178.  The  Haas,  1  Rob.  Rep.,  286.  The  Santa  Cruz,  1  Rob.  Rep., 
49.  The  Amor  Parentum,  1  Rob.,  303!  Moody  v.  The  Harioi,  Bee^s  Adm. 
Rep.,  128.  Bass  v.  Tingey,  4  Ball.  R^.,  37.  Tdbou  v.  The  ship  Amelia, 
1  Cranch  Rep.,  1.  •  Clayton  v.  The  Harmony,  1  Peters^  Adm.  Rep.,  70. 
Brevoor  v.  The  Fair  American,  VPeters^  Adm.  Rep.,  87.     Hobart  v.  Dro- 

?"an,  10  Peters'  S.  C.  Rep.,  108.     Houseman  v.  The  schooner  Jforth  Caro- 
ina,  15  Peters'  S.  C.  Rep.,  41. 

The  Spanish  schooner  Amistad,  proceeding  from  Havana  to  Puerto 
Principe,  with  a  number  of  negroes  who  had  been  recently  imported  into 
Cuba  from  Africa,  by  slave  traders,  was,  by  the  rising  of  the  negroes, 
taken  from  the  possession  of  the  master,  and  two  Spaniards  who  claimed 
to  be  the  owners  of  the  negroes,  and  for  whom  they  were  being  carried, 
to  be  held  slaves  for  life.  The  negroes  kiUed  the  master  of  the  vessel, 
and  ordered  the  Spaniards  to  steer  the  vessel  to  the  coast  of  Africa. 
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These  persons,  having  deceived  the  negroes,  conducted  her  off  Long 
Ishnd,  where  she  was  taken  by  the  United  States  Brig  Washington,  and 
carried  into  Gonnecticat.  The  officers  and  the  crew  of  the  Washington 
-claimed  salvage  of  the  negroes,  and  the  vessel  and  cargo.  This  was  re* 
sisted  by  the  representatives  of  the  Spanish  government.  The  claim  to 
salvage  of  the  negroes  was  disallowed,  and  one-third  of  the  gross  proceeds 
of  the  vessel  and  cargo  was  given,  by  the  district  court,  as  salvage.  By 
the  supreme  court,  the  carrying  of  the  Amistad  and  her  cargo  into  Con- 
necticut, by  Lieutenant  Gedney  and  the  officers  aad  crew  of  the  Wash* 
ington,  was  a  highly  meritorious  and  useful  service  to  the  proprietors  of 
the  ship  and  cargo,  and  such  as,  by  the  general  principles  of  maritime  law, 
is  always  deemed  a  just  foundation  for  salvage.  The  rate  allowed  by  the 
-eourt  (one-third)  does  not  seem  beyond  the  exercise  of  a  sound  discretion^ 
under  the  very  peculiar  and  embarrassing  circumstances  jof  the  case. — 
The  Uniied  States  v.  The  jSmisiadj  4*c.,  15  Peters*  South  Carolina  Rep^ 
599. 


COLLISION. 

L  Is  it  not  a  general  principle  of  law  that  the  owner's  liability  is  not 
varied  by  the  facts  of  the  presence  of  a  pilot,  in  whose  control  the  actual 
navigation  of  the  ship  is  for  the  time  being  % 

It  is. — Yaies  v.  Brown^  8  Pick,  Rep.^  23. 

But  if  the  master  is  by  the  statute  compelled  to  take  a  pilot,  the  own- 
ers are  not  responsible  for  his  acts  while  the  vessel  is  under  his  control. 
-■^Attorney  General  v.  Case^  3  Price^s  Rep.^  302.  Macintosh  v.  Slade^  6 
Bam.  Sr  Cresw.^  657.  Carruthers  v.  Sydebotham^  4  Manle  Sf  Selw.j  77. 
The  Christiana,  2  Haggard's  Rep.,  183. 

There  have  been  some  decisions-  in  England  and  in  this  country, 
virhich  affirm  the  owner's  liability,  even  when  a  duly  licensed  pilot  is  on 
board. — The  Keptune  the  2d^  1  Dodson^s  Mm.  Rep.,  467.  Bussy  v.  Don* 
aJdson,  4  Dallas'  Rep.,  206.  Yates  v.  Brown,  8  Pick.,  23.  See  also 
Ritchie  v.  Bowsfield,  7  Taunt.  Rep.,  309.  Snell  v.  Rich,  1  Johns.  Rep., 
305.  The  Gerolamo,  3  Hag.  Adm.  Rep.,  169.  Bennett  v,  Morta,  7  Tauni. 
Rep.,  258.  Case  of  the  Protector  before  Dr.  Lushington,  High  Court  of 
Admiralty,  July,  1839  ^  reported  in  Monthly  Law  J\£agazine,  London,  jSu- 
gust,  1839,  voL  5,  p.  192. 

By  the  laws  of  many  of  the  nations  of  continental  Europe,  in  cases 
of  collision  of  ships  by  accident,  without  any  fault  on  eithef  side,  the  loss 
is  to  be  sustained  by  a  contribution  by  both  ships. — Story  on  Bailments, 
sec.  608.     Peters  v.  Warren  Ins.  Co.,  14  Peters^  Jeep.,  94. 

B^  the  law  of  England,  in  such  a  case,  there  is  no  contribution,  each 
party  is  to  bear  his  own  loss. — Story  on  Boalm.,  608, 610.    Abbott  on  Ship^  ^ 
Dart  3,  ch.  8,  sec.  12.    Marshal  on  Ins.,  493.    James  v.  Drinkald,  42  * 
'Moore,  148.     The  Ligo,  2  Hag.  Adm.  Rep.,  256.     The  Woodrop  Sirus,  2 
J)od  Rep.,  85.     3  Kent,  231.    This  was  the  doctrine  of  the  Roman  law. — > 
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Dig.,  9,  2.     Constdat  dt  la  M<tr,  par  Boucher,  202,  203.     Pardessusy  Drptf 
Com.,  tome  3,  JVo.  652.     1  BelPs  Com.,  579,  580,  5<A  edit. 

In  many  of  the  marine  codes  of  continental  Europe  the  loss  in  this 
case  is  borne  equally  by  the  owners  of  the  two  vessels,  though  this  is 
contrary  to  the  English  rule. — Jlbboit  on  Shipping,  part  3,  ch.  8,  sec,  12. 
BelVs  Com.,  vol.  1,  p.  581.  Story,  Justice,  2  Philips,  183,  2d  edit.  If 
there  be  fault  or  want  of  care  on  both  sides,  neither  party  can  sue  the 
other. — Vanderplank  v.  Miller,  1  Moody  Sir  Malkin,  169.  Vennal  v.  Gar- 
ners,  1  Cromp.  4"  Mesmm,  21. 

If  the  master  injures  another  vessel  from  his  want  of  care  and  skilly 
the  owner  of  the  vessel  is  liable  for  the  injury,  as  well  as  the  master. — 
Stone  V.  Keiland,  1  Was.  Cir.  Rfp.,  142.  Bussy  v.  Donaldson,  4  DaU. 
Rep.,  206.  Atkyns  v.  Burrows,  1  Peters^  Mm.  Rep.,  245.  Dean  v.  Jlngvsy 
Bee^s  Adm.  Rep.,  369. 

In  cases  of  this  nature  occurring  on  the  high  seas,  there  is  a  familiar 
remedy  in  the  admiralty,  technically  called,  a  cause  of  collision,  which 
lies  against  the  owner  and  also  against  the  ship  itself  for  the  injury  done, 
holding  her  responsible  on  account  of  the  liability  of  the  owner. — TAe 
Thames,  5  Rob.,  345.  The  Dundee,  1  hag.  Mm.  Rep,,  109.  The  Woodrop 
Sirus,  2  Dodson's  Rep.,  83.     The  J^eptune  the  2d,  1  Dod.  Rep.,  467. 

In  the  case  of  the  Dundee,  above  mentioned,  it  was  held,  that^^in^ 
stores  of  a  Greenland  ship  were  liable  to  contribution  in  compensation  for 
damages  done  to  another  ship  by  collision^  as  appurtenances  to  a  ship  of 
that  character. 

The  marine  ordinance  of  the  city  of  Rotterdam,  in  1721,  declares 
that  the  damage  resulting  from  collision  of  ships,  shall  be  borne  equally, 
unless  indeed  the  collision  happened  by  design  or  any  remarkable  fault, 
and  then  the  guilty  party  must  bear  the  whole  loss. — Ord.  of  Rotterdam, 
sec.  255,  256.  The  Ord.  of  Hamburgh,  of  1731,  tit.  8,  is  to  the  same  ef- 
fect, though  even  still  narrower  in  the  exception.  The  loss  under  that  or- 
dinance is  assessed  as  a  common,  average  upon  both  vessels,  freights,  and 
cargoes,  and  is  to  be  borne  one-halT  by  each  vessel. 

•  The  general  rule  of  the  maritime  law  is  to  make  the  ships  contri- 
bute equally,  without  regard  to  their  value. — Valines  Com.<,  tome  2,  p.  166 
Where  the  blame  cannot  be  discovered,  the  marine  law,  by  a  Rusticum 
Judicium,  apportions  the  loss  as  having  arisen  equq.lly,  by  the  fault  of 
both  parties. — Cleirac,  Usages  et  Couttimes  de  la  Mar^,  68. 

'rhe  sentence  of  a  foreign  marine  court,  in  a  case  of  collision  within 
its  jurisdiction  and  in  a  proceeding  inrem,  is  conclusive  as'to  the  fact  and 
faultlessness  of  the  collision  and  of  the  apportionment. — 2  Philips  on  Ins.y 
2d  edit.,  181,  190;  and  where  there  is  no  proof  of  negligence  on  the 
part  of  the  master  or  crew  of  the  damaged  ship,  the  insurer  is  liable  for 
damages  occasioned  by  collision. — Stevens  4r  Bmecke  on  Jiverage  by 
Phillips,  368.  Peters  v.  Warren  Insurance  Company,  14  Peter**  South 
Carolina  Rep,,  107. 

With  regard  to  the  collision  of  ships,  when  the  fact  is  clear  that  a 
fault  is  committed  by  one  party,  or  that  he  did  not  use  due  care  and  skjU 
— and  in  consequence  thereof,  the  disaster  occurred,  the  party  in  fault  is 
liable  for  damages — but  the  evidence  as  to  the  true  cause  of  collision  (such 
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acewlents  usually  occurring  in  the  night  or  in  a  storm)  is  in  most  instances 
difficult  of  access.  Nevertheless  there  are  settled  nautical  rules  by  which, 
in  most  cases,  the  want  of  skill,  care,  or  duty,  may  be  ascertained.  Thus 
the  vessel  that  has  the  wind  free,  or  is  sailing  before  or  with  the  wind, 
must  turn  out  of  the  way  of  the  vessel  that  is  close  hauled,  or  sailing  by 
or  against  it. 

The  vessel  on  the  starboard  tack  has  a  right  to  keep  her  wind,  and 
the  vessel  on  the  larboard  tack  is  bound  to  bear  up  or  heave  about  to  avoid 
danger  or  be  answerable  for  the  consequences. — The  Woodrop  Siru8^ 
Dod.  Jl'lm.  Rep,^  673.     The  Thames,  5  Rob.  Jldm,  Rep.,  385.     Jameson 
Drinkald,  12  Moore,  14^. 

The  vessel  to  windward  is  to  keep  awav  when  both  vessels  are  going 
the  same  course  in  a  narrow  channel,  and  there  is  danger  of  running 
afoul  of  each  other. — Marsh  v.  Blythe,  1  McCord,  360.  But  a  steam  ves« 
«el  is  bound  to  give  way  to  a  vessel  with  sails. — The  Shannon,  2  Hag* 
Jldm.  Rep.,  173.  In  the  U.  S.  D.  C,  Mass.  January  Term,  1B39,  it  was 
certified  by  experienced  navigators,  and  adjudged  by  the  court,  as  the  rule 
on  the  subject,  that  when  two  vessels  approach  each  other,  both  having  a 
free  or  fair  wind,  each  vessel  passes  to  the  right,  and  that  a  steamer  was 
considered  as  always  sailing  with  a  fair  wind,  and  is  bound  to  do  whatever 
a  sailing  vessel,  going  free  or  with  a  fair  wind,  would  be  required  to  do 
under  similar  circumstances. — Lowrey  v.  Steamboat  Portland, 

A  neglect  of  due  means  to  check  a  vessel  entering  a  river  or  harbor, 
where  others  lie  at  anchor,  is  a  fault  which  creates  responsibility  for  da- 
mages which  may  ensue. — The  Neptune  2d,  1  Dod,  Mm.  Rep,,  4d7. 

For  a  collision  occasioned  by  the  negligence  of  the  master  of  a  steam- 
boat, while  towing  a  ship,  the  owners  of  the  ship  are  not  liable. — SprotU 
V.  Hemenway,  14  Pick.  Rep,,  1.  For  collision  respecting  insurance  see 
Kinne^s  Law  Compendium,  vol.  1,  520,  521. 

In  an  action  to  recover  damages  for  injury  done  to  goods  on  board  of 
a  vessel,  while  she  was  lying  at  anchor  in  the  Delaware  River,  by  a  ves- 
sel coming  up  the  river  in  the  night  time,  it  was  held  that  if  the  anchored 
vessel  was  moored  in  the  channel  without  a  visible  light  burning  at  the 
time,  and  if  her  watch  was  not  set,  and  the  master  was  remiss  in  doing 
what  was  customary  for  the  purpose,  there  was  such  negligence  as  to  bar 
the  action,  though  there  might  have  been  negligence  on  the  other ;  and 
tiiat  the  burthen  of  proof  hy  upon  the  plaintiff.— ^Sfmpjon  v.  Hand,  6 
Whsaton,  311. 


OF  CAPTURE. 

In  case  of  the  capture  or  seizure  of  a  neutral  ship^  it  is  the  duty  of 
the  master  to  stay  by  the  ship,  until  after  a  condemnation,  or  a  recovery 
is  hopeless,  and  he  is  to  take  care  to  have  suitable  persons  kept  on  board, 
at  the  expense  of  his  owners,  for  her  preservation. — Lemon  v.  Walker,  11 
Mass,  Rep,,  404.  Willard  v.  Dorr,  3  Mason  R,,  161.  Francis  v.  Ocean 
Ins.  Co.,  6  Cowen  Rep.,  404.  Sims  v.  Mariners,  2  Peters^  Jldm.  Rep.^ 
395.     The  Saratoga,  2  Gallis.  Rep.,  164.    Powell  v.  The  Betsey,  2  Brawn's 
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Penn,  Rep.^  336,  349.    Boardman  v.  The  Elizabeth^  1  Peters^  Mm.  Rep^ 
128. 

The  master  is  bound  to  save  for  the  owner  the  ship  and  cargo  con- 
fided to  his  care,  by  all  means  in  his  power,  but  he  is  not  bound  to  employ- 
fraud  in  order  to  eflfect  the  object,  even  as  against  an  enemy. — Hannay 
V.  Ere,  3  Cranch,  242 

If  the  cargo  be  insufficient  to  pay  both  freight  and  expenses  of  the 
captors,  the  former  has  a  preference  generally. — The  Vrow  Henrica^  4r 
Roh.  Rep.^  343.  -  But  not  the  master's  expenses.— 7Ae  Bremen  Flugge^  4r 
Rob.  Rep.,  90. 

Sailing  under  the  license  of  the  enemy,  is  illegal,  and  subjects  the 
vessel  and  cargo  to  condemnation,  for  breach  of  national  duty ;  they  being 
deemed  in  the  service  of  the  enemy. — The  Julia,  1  Gallis.  Rep,,  594.  S. 
C.  8  Cranch,  181.  The  JJroura,  8  Cranchf  203.  The  Hiram,  8  Crunch, 
444.  The  Ariadne,  2  Wheaton,  143.  The  Langdon  Cheres,  4  Wheaton 
Rep.,  103. 

And  if  captors  neglect  to  take  a  pilot  on  board,  and  the  captured 
ship  be  lost  in  consequence  of  the  neglect,  a  court  of  admiralty  will  de- 
cree restitution  in  value  against  them. — The  William,  6  Rob.  Rep.,  316. 

It  is  not  sufficient  that  the  goods  arrive  at  the  port  of  destination , 
but  there  must  be  a  delivery  of  them  to  perfect  the  right  to  freic^ht. 

The  master  may  indeed  retain  them  until  the  freight  is  paid ;  but  no 
action  lies  until  the  delivery. — Lane  v.  Penniman,^  Mass.  Rep.,  91.  But 
if  a  delivery  be  prevented  by  the  neglect  or  default  of  the  owner  of  the 
goods,  the  freight  becomes  payable. — Bradsireet  y.  Baldwin,  11  Mass.  R., 
229.  Palmer  v.  Lorillard,  16  Johns.  Rep.,  346.  So  if  the  goods  are  ten- 
dered to  the  consignee  at  the  port  of  destination,  but  the  landing  of  them 
is  prevented  by  the  refusal  of  the  government  to  allow  it  to  be  done,  it  has 
been  decided  in  Pennsylvania,  that  the  whole  freight  is  earned. — Morgan 
V.  Ins.  C  of  J^OTth  America,  4  Ball.  Rep.^  455. 

At  the  moment  of  separation,  the  ship,  if  not  seized  on  her  own  ac- 
count, acquires  a  right  to  proceed,  where  the  master  pleases,  and  the  con- 
tract being  once  dissolved,  cannot  be  revived. — The  Hoffhung,  6  Rob.  R.^ 
231.     The  Race  Horse,  3  Rob.,  Rep.,  101. 

It  is  observable,  that  this  doctrine  was  applied  to  the  case  where  no 
proceedings  were  had  against  the  ship,  but  she  was  at  liberty  to  depart 
when  she  pleased  j  and  her  remaining  in  port  at  the  tin^  of  the  restitution 
of  the  cargo  was  accidental.  How  it  would  be  in  a  case  where  both 
ship  and  carj^o  were  proceeded  against  and  restored  at  the  same  time, 
does  not  appear  to  have  been  decided. — See  the  Martha^  3  Rob.- Rep.,  106. 
Wilhelmina  Leonora,  3  Rob.,  234.     5  Rob.  Rep.,  75. 

In  cases  of  capture  where  the  neutral  carrier  has  conducted  himself 
with  good  faith,  he  is  entitled  to  the  whole  freight.  Although  the  whole 
voyage  has  not  been  performed,  because  the  performance  has  been  inter* 
cepted  by  the  captors,  as  to  the  enemy  cargo. — The  Der  Mohr,  4  Roh,  JR., 
314.  The  Prosper,  Edwards'  Rep.,  72,  76.  The  Fortuna,  Edtoards'  11., 
56,  57. 

But  where  the  ship  belongs  to  an  enemy,  and  the  goods  are  neutral, 
no  freight  is  allowed  to  the  captors,  unless  the  goods  are  carried  by  them 
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to  the  port  of  destination,  or  at  least  to  the  country  of  destination  and 
near  to  the  port. — The  Vrow  Jlnna  Catharina^  6  Rob.  Rep.,  269.  See  5 
Rob.,  71.  The  Fortuna,  4  Rob.  R^.,  27d.  The  Diana^  5  Rob.  Rep.,  67. 
The  FoTtuna,  Edwards^  Rep.,  56. 

In  conformity  with  this  doctrine  of  the  French  law,  in  Mowan  v.  The 
Ins.  Co.  ofJSTorth  America,  4  Dattas*  R^.,  455,  the  court  held,  that  where 
the  ship  arrived  at  the  port  of  destination,  but  was  prohibited  by  the  gov- 
ernment from  landing  her  cargo  and  making  an  entry,  the  freight  of  the 
voyage  was  earned  in  the  same  manner  as  if  the  cargo  were  delivered* 
The  case  was  distinguished  from  that  of  a  non*arrival  in  port  by  reason 
of  a  blockade ;  for  in  the  latter  case  the  outward  voyage  is  not  performed, 
and  it  is  impossible  to  say  that,  if  there  had  been  no  blockade,  it  would 
have  been  in  fact  performed.  In  the  case  of  a  blockade  of  the  port  of 
destination,  no  freight  would,  for  the  reason  above  stated,  be  due. — Scott 
V.  Libby,  2  Johns.  Rtp.,  336.  Burill  v.  Cleeman,  17  Johns.  Rep.,  72« 
Stoughton  V.  Rappello,  3  Serg.  4r  Rawle,  559.  Palmer  v.  Lorillard,  16 
Johns.  Rep.,  348.    Richardson  v.  Maifie  Ins.  Co.,  6  J\fass.  R^.,  102,  118. 

But  in  the  case  of  The  Friends,  Edwards^  Rep.,  246,  Lord  S  to  well  de^ 
creed  a  pro  ratA  freight  to  be  due  under  all  the  circumstances,  although 
the  vessel  did  not  reach  her  port  of  destination,  owing  to  a  blockade.  In 
general,  however,  if  the  voyage  be  not  performed,  the  rule  in  the  admi- 
ralty, like  that  of  the  common  law,  is  to  deny  freight. — The  Louisa,  1 
Dodson  Rep.,  317. 

Again,  if  a  ship  be  taken  and  retaken,  and  carried  by  the  recaptors 
into  a  port  short  of  the  place  of  destination,  and  the  ship  be  there  re- 
stored, before  the  cargo  is  restored,  either  by  reason  of  a  delay  on  the 
part  of  the  merchant  to  claim  the  cargo,  or  of  doubt  or  litigation  upon 
his  right  to  restitution,  the  court  of  admiralty  does  not  require  the  ship 
to  wait  the  doubtful  event  of  the  claim  of  the  cargo,  in  order  to  convey  it 
to  the  place  of  destination,  but  gives  the  owners  their  Cirhole  freight,  sub- 
ject only  to  the  deduction  of  salvage,  upon  the  amount  of  it. — The  Race 
Horse,  White,  3  Rob.,  101.  Uoffnung,  Rask,  6  Rob.,  231.  See  The  Com- 
merce, 1  Wheaton  Rep.,  3S2.  5.  C,  2  Gallis.  Rep.,  261.  The  Francis,  8 
Cranch,  418.  The  ^ntonia  Johanna,  1  Wheaton  Rep.^  159.  The  SocUti^ 
9  Cranch,  209. 

The  right  to  receive  freight,  however,  is  essentially  connected  with 
entire  good  faith  on  the  part  of  the  neutral  master. 

If  the  master  or  owner  prevaricates,  or  conducts  himself  with  ill 
faith,  or  is  guilty  of  other  gross  or  unneutral,  behaviori  the  Yight  to  freight 
is  forfeited. — The  Vrow  Henrica,  4  Rob.  Rep.,  343.  The  Rising  Sun,  2 
Rob.  Rep.,  108.  The  America,  3  Rob.,  36.  Osier  Risoer^  4  Rob.,  199.  The 
Ebenezer,  6  Rob.,  256. 

Where,  after  capture  and  before  a  decree  of  restitution,  the  cargo  is 
undelivered,  and  thus  separated  fVom  the  ship,  and  the  shi{%is  first  re- 
leased, the  master  is  not  obliged  to  wait  for  the  restitution  of  the  cargo, 
but  is  entitled  to  his  whole  freight.— TAe  Uoffnung,  6  Rob.,  231.  The 
Race  Horse,  3  Rob.,  191.  The  Martha,  3  Rob.,  106.  The  Wilhelmina 
Eleanora,  3  Rob.,  234.  The  Fortuna,  Edwards*  Rep.,  56.  The  Prosper^ 
Edwards^  R^.,  72. 
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Bnt  if  the  strip  be  the  cause  of  detention,  and  the  cargo  be  nndetirer 
ed,  no  freight  will  be  dae. — The  Werldsborgoren^  4  Rob.^  17. 

No  freight  pro  raid  is  earned  where  the  ship  is  captured  and  after 
wards  re-captured,  and  brought  back  to  the  port  of  departure,  or  to  the 
quasi  port  of  departure,  as  a  port  of  the  same  country. — Tkt  Htram^  & 
Rob.,  180. 

Captors  of  an  enemy  ship  with  a  neutral  cargo  on  board,  are  not 
generally  entitled  to  any  freight,  unless  they  carry  the  goods  to  the  ori 
ginal  port  of  destination,  or  at  least  to  the  country  of  destination,  and  cy 
pres  the  port.— TA<  Diana,  5  Rob.,  67.      The  Fortuna,  4  Rob.,  278.     The 
Vrov>  Henrietie,  5  Rob.,  75. 

It  is  of  no  consequence  that  a  great  part  of  the  voyage  has  been  per- 
formed, or  that  the  carc^o  has  come  to  a  beneficial  or  privileged  sale  in 
the  country.  No  pro  rattt  freight  is,  under  such  circumstances,  allowed 
to  the  captors. — The  Vrow  ^nna  Catharina,  6  Rob.  Rep.,  269,  271.  5 
Rob.,  71. 

The  master  should  not  take  on  board  any  contraband  goods  whereby 
the  ship  and  other  parts  of  the  cargo  may  be  .table  to  forfeiture  or  de- 
tention.— Mdlloy,  b.  2,  ch.  2,  sec.  7,  Roccus,  note  66,  Wellwood,  tU.  9. 

Th6  general  doctrine  of  prize  courts  in  respect  to  contraband  ^oods 
is,  that  they  are  liable  to  capture  and  condemnation  when  found  on  board 
a  neutral  ship,  but  they  do  not  afiect  other  innocent  goods  found  on  board, 
unless  they  belong  to  the  same  owner  \  if  they  do  so  belong,  they  also 
are  liable  to  confiscation. — 1  Rob.  Rep.,  26.  So  if  the  ship  belong  to  the 
same  owner  as  the  contraband  goods,  she  is  also  liable  to  confiscation. — 
The  Sarah  Christiana,  1  R.,  237.  The  J^ewtraliid,  3  Rob.  Rep.,  295. 
But  if  the  goods  belong  only  to  one  part-owner,  his  share  only  o{  the  ship 
is  confiscated. — The  Jonge  Tobias,  1  Rob.,  329.  The  ^eptunus,  6  Rob. 
Rep,,  405. 

Articles  of  a  civil  or  doubtful  nature  niay,  from  the  nature  of  the 
port  of  destiniction,  become  contraband  i  as  if  they  are  bound  to  a  port  of 
military  or  naval  equipment,  or  are  destined  for  the  use  of  a  hostile  army. 
-^The  Jortge  Margaretta,  1  Rob.  Rep.,  189.      The  Jfeptuntis,  3  Rob.,  80. 
The  Commercen,  1  Wheaion  Rep.,  382. 

If  the  ship  have  contraband  goods  on  ^oard,  with  false  papers,  or  a 
fiilse  destination,  it  will  subject  her  to  condemnation. — The  Franklin,  3 
Rob,  Rep.,  217.  The  Edward,  4  Rob.  Rep,,  68.  So  the  carrying  of  enemy's 
troops,  or  dispatches,  or  engaging  in  the  transport  service  of  the  enemy. 
— The  Commercen,  1  Wheaton,  382.  The  Friendship,  6  Rob.,  420.  The 
Atalanta,  6  Rob.,  440.     The  Rapid,  Edw.  Rep.,  228. 

In  rekitionto  certain  goods  which  are  often  deemed  contraband, 
such  as  pitch  and  tar,  when  they  are  the  growth  of  a  neutral  country,  and 
are  on  board  of  a  ship  of  that  country,  they  are  now  deemed  entitled  to 
a  favorably  consideration,  and  instead  of  bemg  condemned,  are  subjected 
ordinarily  only  to  a  right  of  pre-emption. — The  Juffrewen,  4  Rob.,  242, 
244.    lb.,  161,  355.    The  Jfeptunus,  6  Rob.,  405. 
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SLANDER. 

1.  What  is  the  rule  as  to  what  amounts  to  slander  1 

If  spoken  of  a  private  person  holding  nc^  office,  nor  engaged  in  any 
|>rofes8ion  or  trade,  they  must  be  snch,  at  least,  if  true,  as  would  subject 
^im  to  legal  punishment.  If  spoken  of  any  other  person,  they  must  be 
calcnlatea  to  injure  him  in  his  office,  profession,  or  trade.  It  has  been 
held,  that  words,  written  and  published,  are  actionable,  whieh,  if  spoken, 
would  furnish  no  ground  of  action. — Villers  ▼.  Monsley^  2  Wils.^  4*03. 
But  they  must  be  such  as  in  the  common  estimation  of  mankind,  are  cal- 
culated to  reflect  shame  or  disgrace  on  the  persons  they  are  spoken  of,  or 
hold  them  up  as  an  object  of  hatred,  ridicule  or  contempt.  There  is  nothing 
of  that  sort  complained  of  in  these  publications.  They  barely  express.an 
opinion,  that  the  plaintiff's  mind  has  been  impaired  by  disease.  That 
was  a  misfortune,  and  not  a  fault :  it  might  have  been  calculated  to  excite 
compassion,  bat  not  hatred,  ridicule,  or  contempt. 

And  even  where  special  damages  are  the  foundation  of  the  action^ 
the  words  must  be  of  an  -opprobrious  nature,  and  such  as  are  calculated 
to  lessen  the  person  of  whom  they  are  spoken  in  the  opinion  of  the  com- 
munity ;  but  when  they  are  perfectly  justifiaUe  or  innocent,  no  action  will 
lie,  although  some  injury  might  have  resulted  from  them.  As,  to  say  of 
a  lawyer  that  he  was  not  witty,  by  which  he  lost  a  fee  ;  of  a  clergyman, 
that  he  was  not  eloquent,  by  which  he  failed  to  ^t  a  place  ;  or  of  a  wo- 
man,  that  she  was- not  handsome,  by  which  she  Tost  her  marriage — these 
words  are  not  actionable. — Maprant  Y.  Richardson^  1  Jfoti  4*  MtConPa 
S.  C.  R.J  347.  Brooktr  v.  Cojfin,  5  /.  J?.,  188,  191.  Widrig  v.  Oyer, 
18/.  /?.,  124.  Martin  y.  Stilwell,  13  J.  R.,  275.  Gibba  v.  Dtwr/yb 
Coweny  513.  Fox  v.  Vanderbeck,  5  Cowen^  513.  Goodrich  v.  Woolcoty  3 
Coweny  231 ;  S.  C,  in  error j  5  Cotoen,  714.  Shaffer  v.  Kintzer,  1  Binn^ 
542.  Prisbit  v.  Fowler^  2  Conn.  /?.,  7a7,  708.  Chapman  v.  Gi7/er,  2 
Conn.  iJ.,  61.  Hopkins  v.  Beedle^  1  Caines,  347,  348.  Miller  v.  Miller y 
8  /.  jR.,  58,  second  edition.  Walker  v.  Winn^  8  Mass.  R.y  248.  Sheely 
V.  SiffgSy  2  Hot.  Sr  John.^  863.  MeClury  v.  Ross,  5  Binn,  218.  Elliott 
w.  ^ilsbury,  2  Bibb.,  473.  Demarest  v.  Having,  6  Cotoen,  76.  Dodd  ▼. 
Henry,  9  Mass.  R.,  262.  Miles  v.  Oldfield,  4  Yates,  423.  Shipp  y 
MeCraw,  2  Murph.,  463.  Van  Jlnkin  v.  Westfield,  14  /.  R.,  233.  JVW- 
ties  y.  Harrison,  2  McCord,  230.  Stow  v.  Converse,  3  Conn,  -fi.,  75. 
Fisher  v.  Rattereaw,  2  McCord,  189.  Tracy  v.  Harkins,  1  Binn,  395 
Green  v.  Long,  2  Caines,  91.  Beers  v.  Strong,  Kirby,  12.  McMexander 
y.  Harris,  6  Mumf.f  465.     Howard  ▼.  Stevenson,  2  R^.  Const.  Ct., 

409. 

It  has  frequentlr  been  decided  in  this  court,  that  to  charge  a  person 
•with  having  sworn  false,  is  not  actionable,  unless  there  be  a  colloquium 
eoneeming  a  proceeding  in  a  court  of  competent  jurisdiction,  and  the 
words  are  alleged  to  have  been  spoken  in  reference  to  that  proceeding. 
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-^Vatighan  v.  Havens j  8  Johns.  Rip.  Jf.  T.,  109.     Ward  ▼.   Clarke^  i 
Ibid,  10. 

The  defendant  charged  the  plaintiff  with  swearing  false,  as  a  witness 
in  a  court  of  justice,  on  a  point  material  in  the  cause.  These  words  so 
charged  are  actionable  if  spoken  maliciously,  for  they  import  perjury. 
To  charge  a  person  with  taking  a  false  oath  m  a  court  has  been  held  ac- 
tionable, and  this  charge  is  synonymous. — Comm.  Dig.,  tie.,  jJciion  upon 
the  cause  for  a  DefamaHon,  D.  5,  7.  McClaughrey  t.  Wetmore,  6  Johns. 
JV.  y.  i2.,  82. 

Words,  '^  that  the  plaintiff  stole  a  dog"  are  not  actionable. — Findlay 
V.  Bear,  8  Serg.  Sf  Rawt.  Penn.  Rep.,p,  571. 

The  objection  is  that  a  dog  is  not  a  subject  of  felony,  and  therefore 
it  was  impossible  the  plaintiff  should  steal  one. 

It  is  conceded  by  the  counsel  for  the  j^aintiff,  that,  by  the  common 
law,  a  dog  is  not  that  kind  of  property  of  which  there  can  be  a  felony.  It 
is  so  laid  down  by  Hale  and  Hawkins,  who  have  been  followed  by  all  sub- 
sequent writers  on  criminal  law. — Fitday  v.  Bear,  8  Serg.  Sf  Rawle^  Penn. 
Rep.,  571. 

To  call  the  plaintiff's  wife  a  whore  is  not  actionable,  and  if  the 
plaintiff  should  ever  obtain  a  verdict,  the  judgment  would  be  arrested. — 
1  Com.  Dig.,  1791,  255,  256.  4  Co.,  20.  7  Co.,  4A.  2  Inst.,  492.  6 
Com.  Dig.,.  131.  2  T.  iJ.,.483.  2  Inst.,  478.  1  Com.  Dig.,  274,  276. 
Boyd  4-  Wife  v.  Brent,  1  Const.  Ct.  Rep.     Tread.  Ed.,  101. 

A  female  charged  with  being  a  prostitute  may  maintain  an  action, 
provided  she  can  prove  special  damage  j  and  any  damage,  however 
slight,  is  sufSeient  to  sustain  the  action.  Thus,  an  allegation,  that,  in 
consequence  of  the  speaking  of  the  words,  the  plaintiff  .became  dejected 
in  mind  and  enfeebled  in  body,  so  as  to  foe  prevented  from  attending  to 
her  ordinary  business,  is  a  sufficient  averment  of  a  special  damage  to  sup- 
port the  action.— ^racf^  v.  Towsley,  13  Wendell,  253.  Williams  v.  HaU^ 
19  Wendell,  303. 

No  charge  upon  the  plaintifl^  however  foul,  will  entitle  him  to  dam- 
ages, unless  it  be  of  an  offence  punishable  in  a  temporal  court  of  criminal 
jurisdiction. — Bloss  v.  Tobey,  2  Pick.,  320.  Crookshank  v.  Chrayy  20 
Johns.  R.,  344.  Hopkins  v.  Beedle,  1  Caines,  347.  Stafford  v.  Green,  1 
Johns.  R.,  505.  Ward  v.  Clark,  2  Johns.  R.,  10.  Browne  v.  Dula,  2 
Murph.,  574.  Boling  v.  Luther,  2  Tayl.,  212.  Gibbs  v.  Tucker,  2  J^arsh^ 
220.  Watson  v.  Hampton,  2  Bibb.,  319.  Martin  v.  J^elton,  4  Bibb.,  99. 
Sheely  v.  Biggs,  2  Har.  6f  Johns.,  363.  Vaughan  v.  Havens,  8  Johns. 
R.,  84,  secoTul  edition.  Chapman  v.  Smith,  13  Joh^is.  R.,  78.  Power  v. 
Miller,  2  McCord,  220.  .dshbell  v.  Wiu,  2  J^ott  4-  McCord,  364.  Skrfer 
V.  Kintzer,  1  Binn.,  537.  Packer  v.  Spangler,  2  Binn.,  60.  Oakly  v. 
Farrington,  1  /.  Cos.,  129. ,  McGuire  v.  Blair,  2  Car.  Law  Rep.,  44S. 
Jarvis  v.  Haithway,  3  Johns.  R.,  180.  Thorne  v.  Blanchard,  5  JoAns..  R.^ 
508.  Law  V.  Scott,  5  Har,  4-  /.,  438.  Eden  v.  Lsgares,  1  Bay.^  171. 
Wood  V.  King,  i  J^oU  4*  McCord,  184.  Atkinson  v.  Hartley,  I  McCord^ 
203.  Ankin  v.  Westfall,  14  JoAn««  Rep.,  233.  iSrarA»£  o»  SAnutcr, 
2L 
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Where  a  slanderous  eharge  is  made,  which  the  unlearned  would  un- 
derstand as  imputing  a  crime,  the  action  of  slander  lies,  although  in  the 
nature  of  things  such  crime  could  not  be  committed. — Kennedy  v.  Gifford^ 
19  Wendelly  296. 

2.  How  does  the  rule  apply  to  professional  characters  1 

The  law  is  clear,  that  words  not  actionable  in  the  case  of  a  common 
persbn,  may  become  so  when  spoken  of  another  in  relation  to  the*bffice 
he  fills,  or  the  trade  or  profession  which  he  carries  on.  Thus,  to  say  of 
a  person  in  a  judicial  office,  '^  he  is  but  a  half-eared  justice :  he  will  hear 
but  one  side  ;"  (Masham  y.  Bridges^  Cro.  Car^  253 ;)  of  a  person  in  an 
office  of  trust,  that  **  he  is  a  corrupt  man ;"  (Moore  v.  Foster^  Cro.  Jac,^ 
65 ;)  of  a  clergyman,  '^  he  preaches  nothing  but  malice  and  lies  in  the 
pulpit ;"  (3  Lw.,  17 ;  1  Com.  Dig.^  257  5)  of  a  physician,  "  he  is  no 
scholar;"  (1  Roll.  Jlbr.jb4ti)  of  a  lawyer,  ^*he  knows  no  more  law 
than  Mr.  G.  Bull ;"  of  a  limebumer,  '*  he  is  a  cheating  knave,"  (1  Lev.^ 
115  i)  of  a  tradesman,  *^he  is  a  pitiful  fellow,  and  not  able  to  pay  his 
debts;"  (IT.  Raym.y  184;)  or  of  any  person  who  seeks  his  living  by 
buying  and  selling,  ^'  he  is  a  corrupt  knave,  and  not  worth  three  half, 
pence ;" — all  these  have  been  held  to  be  actionable  words.  From  whence 
it  may  be  fairly  inferred,  that  any  words  spoken  of  a  person  in  relation 
to  his  trade  or  profession,  which  lead  to  impair  bin  credit,  or  charge  him 
with  fraud  or  indirect  dealing  in  his  line  of  business,  are  actionable. — 
Davis  V.  Davis^  1  Jfott  Sf  McCord*8  S.  C.  Rep,,  p.  290.  Sewellv.  Catling 
3  Wend.  JV.  Y.  Rep.,  291.  Burtch  v.  J^ichorson,  17  Johns.  Rep.,  218. 
Backus  V.  Richottdson,  5  Ibid,  476.  Sumner  v.  Utley,  7  Conn.  Rep.,  257. 
Rathhun  v.  Enigh^  6  TV^end.  JV".  Y.  Rep.,  407.  Foote  v.  Browne,  8  Johns. 
Jf.  Y.  Rep.,  64.  Ostrom  v.  Caulkins,  5  Wend.  N.  Y.  Rep.,  263.  Hook 
V.  Hackney,  16  Serg.  4r  RawL  Penn.  Rep.,  385.  McGuire  v.  Blair,  2 
Car.  Law  Reports,  443.  Forwards  v.  Jldams,  7  Wend.  Rep.,  204.  7b- 
hias  V.  Harland,  4  Wend.  JV.  Y.  Rep.,  537.  Chaddock  v.  Briggs,  13 
Mass.  Rep.,  248.  ^vey  v.  The  Inhabitants  of  Tyringham,  3  Mass.  Rep.^ 
181. 

3-  What  is  the  rule  for  the  construction  of  words  spoken  % 

They  are  to  be  construed  by  the  ordinary  meaning  and  common  ac- 
ceptation.— Woolnorth  v.  Meadows,  5  East,  4SB.  Roberts  v.  Camden,  9 
East,  93.  And  when  the  words  are  capable  of  two  senses,  they  will  be 
construed  in  the  sense  least  defamatory.  Holt  v.  Smithfield,  6  Term  R., 
691.  It  is  laid  down  in  Fleetwood  v.  Kirby,  Hob.,  268,  that  the  principal 
rule  of  construction  is  the  sense  the  hearers  put  upon  them.  And  in  the 
case  of  Broomage  v.  Prosser,  4  Bam.  Sf  Cress.,  247,  Bailey  J.  laid  down 
the  principle,  that  the  intention  with  which  words  were  spoken  is  for  the 
jury. — Walton  v.  Singleton,  7  Serg.  Sr  Rowleys  Penn.  Rep.,  449.  Treat 
V.  irowning,  4  Conn.  Rep.,  408.  Miller  v.  Miller,  8  Johns.  Rep.,  74^ 
Thompson  v.  Lusk,  2  Wait^  Rep.,  17. 

The  rule  is  now  well  established,  that  no  inconsistency  or  want  of 
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grammatical  propriety  will  prevent  the  words  from  beisg  actionable  when 
uie  intention  to  charge  the  party  with  a  crime  clearly  appears,  and  when 
a  criminal  charge  is  conveyed  by  the  defendant's  expressions. — Gihson  v. 
Williams,  ^  Wend.  JV.  Y.  Rep.,  320.  Gorham  v.  Ivta,  2  Ibid,  534. 
Vtgram  y.  Styram,  1  Baily^s  S.  C  Rep,,  595.  S.  P.  Van  Rensselaer  v. 
Dale,  1  Johns.  Cos.,  279.  Dexier  v.  Tabor,  12  Johns.  Rep.,  239.  Lome 
V.  PF<//*,  7  Wend.  Rep.,  175.  -Bier  v.  Bushfield,  1  JfFatt*'  feep.,  23.  GUI 
V.  Bright,  6  Jlfon.  Ky.  Rep.,  130.  Walton  v.  Singleton,  7  <9er^.  4* 
Rowleys  Penn.  Rep.,  449.  ^vme  v.  Arrasmith,  1  ^i^^.  jfiTy.  ISep., .  165 
Cornelius  v.  Fan  iS/ycA,  21  ^eiM?.,  70. 


SURETY. 

GENERAL  NATURE  OF  SURETY. 

1.  What  is  necessary,  in  the  English  and  American  law,  to  render  the 
contract  of  surety  or  guarantee  obligatory  \ 

To  make  such  an  obligation  binding,  there  mast  be  some  good  con- 
sideration moving  from  the  party  to  whom  it  is  made ;  as,  for  instance, 
the  sale  or  del;very  of  goods  to,  or  work  to  be  done  on  credit  for,  the 
person  on  whose  behalf  the  guarantee  is  given  ;  or,  in  consideration  of  a 
creditor's  giving  time,  or  forbearing  to  sue  his  debtor  for  a  precedent 
debt,  and  the  like*  It  must  also  be  reduced  into  writing  and  signed  \  and 
the  consideration  must  be  set  forth. — Comyn  on  Contracts,  190.  Stick' 
myer  v.  Darmall,  2  Lord  Raym.,  1085.  Jiiatsam  v.  Whayim,  2  Term  R., 
SO.  Anderson  v.  Hayman,  1  H.  Black,  120.  Raines  v.  Story,  1  Car.  j- 
Payne,  181.  Barber  v.  Fox,  1  Stark.  R.,  270.  Parsons  v.  Waller^ 
Bridgewaier  Summer  jS seizes,  1781.  Read  v.  Jfash,  1  Wills,  305.  Kirk' 
ham  v.  Martyr,  2  Barn.  Sf  Jlld.,  613.  Croft  v.  Smallwood,  1  Esp.  R.^ 
121.  Edge  V.  Frost,  4  Dowl.  Sf  Ryland,  243.  Langdale  .v.  Parry. 
Wood  y.  Benson,  2  Crompt.  4r  Jar.,  94.  Dixon  v.  Hatfield,  2  Bing.,  439 
10  J^oore,  42.  S.  C,  Bamptin  v.  Paulin,  4  Bing.,  264.  12  Moore,  497 
S.  C,  Thomas  v.  Williams,  10  Bam.  Sf  Cress.,  664.  Edwards  v.  Kelly 
6  Maule  6f  Selw*,  204.  Jarmain  v.  .yf^^r,  iiyan  4*  Moody,  248.  2  Car 
4*  Paine,  249,  <$.  C.  Castleing  v.  Aubert,  2  lJa«^,  325.  Hodgson  v. 
Anderson,  2  ^am.  4*  Crm.,  842.  5  Dow/.  <$*  jR^/.,  735.  Thomas  v. 
CooAe,  8  ^arn.  4J-  Cre5«.,  728.  1  Man.  4"  i^yi^-,  444.  S.  C,  iSiUn  v. 
Book,  1  JSarn.  4-  Adolph.,  124.  •^dojiw  v.  Don^ay,  6  Bing.,  506.  4 
Jfoore  4"  Payne,  245.  iS\  C,  Saunders  v.  Wakefield^  4  £am.  4*  wf/J., 
595.  JeoAsiitf  IT.  Reynolds,  6  JVfoore,  86.  3  ^rod.  4*  ^tng.,  14.  S.  C, 
Moorely  v.  Doothhy,  3  £i»g*,  107,  112,  113.  10  ^oore,  395.  S.  C^ 
Shaw  V.  JFoorfcocifc,  7  ^arn.  4-  Crew.,  73.  Combe  v.  FTo//;  8  ^tng.,  156. 
Ryle  V.  Cuniss,  8  Dowl.  Sf  RyL,  62.  Sandilands  v.  Jlfar^i^  2  jB.  4"  wf/ci., 
680.  Coe  V.  Duffield,  7  Moore,  252.  Jackson  v.  Loioe  4*  Xymafi,  7 
^Moore,  219.  Hemming  v.  ^^rry,  2  Moore  4*  Payne,  375.  ^ore  v.  JRiM^ib- 
ar(^«,  5  JIfoore  4  Payne,  35.  7  ^oing.,  254.  jS.  C,  Allaire  v.  Ouland^  2 
/9Af|«.  C^.,  52,     Harrison  v.  Sawtell,  10  JoAiw.  £^.,  242.     Ter/ey  v 
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spring,  12  Mass.  Rep.,  297.  Dawl  v.  Trashy  /ft«f,  154.  Townl^y  v. 
ra/,  2  Peters,  182.  Farley  v.  Cleveland,  4  Cowen,  432.  Skelton  v.  Brev>9^ 
ter,  8  Johns,  R,,  293,  second  edition.  Stocking  v.  Sage,  1  Conn.  /Jep.,  519 
GoW  V.  Phillips,  10  Johns.  Rep.,  412.  Myers  v.  Morse^  15  Johns.  Rep.^ 
425.  r'Aoje  v.  2)ay,  11.  Johns.  Rep.,  114.  Slingerland v.  Morse,!  Johns^ 
Rep,,  463.  Mease  v.  FTagncr,  1  McCord^  395.  Madden  v.  McCray^  IML, 
486.    01  instead  v.  Greenly^  18  Johns.  Rep.,  12. 

2.  What  is  the  nature  of  a  contract  of  a  guarantee  ? 

It  is  a  eolUxteral  engagement  for  another,  as  distinguished  from  ai» 
onjg^ei/  and  (ftr«e^  agreement  for  the  party's  oton  act.  It  is  of  the  essence 
of  this  contract,  that  there  shoald  be  a  principal  debtor ;  and  the  party 
agreeing  to  become  responsible  for  him,  incurs  no  obligation  as  surety,  if 
no  valid  claim  ugafnst  the  piincipal  ever  arises  ]  and  his  liability  as  surety 
upon  a  tenable  demand  against  the  principal,  ceases  when  such  de- 
mand is  extinguished. — CkUiy  mi  Contraois,  397.  IneiituU  Jugt.,  lib.  3, 
Hi.  21.  Digest^  lib.  46,  tH.  1.  Code,  lib.  8,  tit.  41.  Jfw.  4.  Vennius  in 
Inst.^  lib.  3,  tit.  21.  ^vernni,  lib.  2,  ch.  3  and  4.  JVoodt.  Commentaire,  j9» 
351.  Siruviw  Synt.  Juris.  Civ.  Exerciges,  47*  Didier  Hsratdd,  lib.  2y 
ch.  24.  Godefroi  in  Code  Theo.j  lib.  4,  lit.  20.  Vttrittnus  UnivemtmJnB^ 
Civil.  Priv.,  lib.  3,  art.  21.  SchUter  Exercit.  in  Pandect^  1  Part. ^  p.  96*. 
Dumaiy  1  Part.,  /t&.  3,  tit.  5«     P4}thier  det  Oblig.,  305. 

As  the  obligation  of  sureties  is  an  obligation  accessary  to  that  of  a 
principal  debtor,  it  follows  that  it  is  of  the  essence^  that  there  should  be  a 
valid  obligation  of  a  principal  debtor ;  consequently,  if  the  principal  is  not 
obliged,  neither  is  the  surety,  as  there  can  be  no  accessary  without  a 
principal  obligation,  according  to  the  rule  of  law,  cnm  eoMsa' principalis 
non  Gonsistit,  ne  ea  quidem  qua  sequuntur,  locum  ht^ent,  I.  178.  Ff,  de 
Rega  Jut.  Pothier  des  Oblige  366.  Puffendorf^  lib.  5,  ch.  10,  sec.  11 
.Nbodt.  Probabilia  JUris.,  lib.  2,  ch.  I. 

The  rule  that  a  party  cannot  be  liable  upon  a  contract  of  guaranty, 
unless  the  principal  has  incurred  a  legal  responsibility,  is  true  in  some 
instances,  in  form  or  words  rather  than  in  substance.  In  the  case  of  a 
guarantee  to  answer  for  the  price  of  goods  to  be  supplied  to  a  married 
woman,  or  goods  (not  necessaries)  to  be  sold  to  an  infant,  or  other  per- 
sons  incompetent  to  contract,  no  doubt  the  party  guaranteeing,  though 
professedly  contracting  only  in  the  character  of  a  surety,  would  be  re» 
sponsible.  He  could  not  object  the  inoompetency  of  the  (supposed)  prin* 
cipal  I  or  he  might,  b]f  construction  of  law,  be  treated  as  the  principal 
For  the  same  reasons,  a  person  who,  without  authority,  contracts  as  agent 
for  another  person,  may  be  viewed  as  the  principal  and  absolute -debtor.-— 
Mngg  v.  Jlmes,  4  Bing.,  470.  3  Chitty's  Pleading^  bth  edii.,  909.  Pol* 
hill  V.  Walter,  4tB.<Sjr  ^id.,  1 14.  Miyrdy  v.  Booth^,  3  Bing.,  1 13.  Conn. 
V.  Coburn,  7  /few  Hnmp.  R.,  368;  Clnrke  v.  Foxcroftj  7  Greenleaf,  348^ 
Penrson  v.  Parker,  3  ffeio  Hnmp.  R.,  366.  ComwUl  v.  Gould^  4  Pick.y 
454.  Bonney  V.  Seek^,  2  Wtnd.^  481»  Jfew  York  State  Bank  v.  Firtchery 
^  Wenu,.,  85.  Mauri  v.  Hefferman,  13  Johns ^  58.  Wetherby  v.  Mann^ 
11  Johns.,  5 18.    Simpson  r.  Patten,  4  Johns.^  422*    Jackson  y.  Raynor^ 
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12  JbAn«.,.291<  J?//to^  ▼.  Gtnse,  1  Har.  Sr  Johm.,  457.  Ltonard  ▼.  Fra- 
denburghy  8  Jokns.^  29.  £at7ey  y.  Freemany  4  Johns^y  280.  C/ar^  v.  Swially 
6  yerg«r,  418.  Mdridge  v.  Ttfraer,  1  GfiZ/  *  /oA»«.,  427.  Ten»ey  v. 
Prince,  4  PtcA:.,  385.  S.  C,  7  PicA:.,  243.  Flagg  v.  LrjpAoi»,  10  PicA:.,  148. 
J^Teelson  y.  Sanborney  2  JWto  j^amp.  i2.,  414,  415.  Tenney  v.  Frtnce,  4 
PicA.,  386,  387.  D'Wolf  v.  iZo^and,  1  Peters'  S.  C.  /?.,  476.  Bailey  v. 
Freemany  1 1  Johns. y  221.  ZTun/  V.  JldamSy  5  •¥(»«.  jR.,  358.  Wkeelwrighs 
V.  Jlfoore,  2  ^Ta//,  143.     S.  C,  1  ^o//,  648.     I  Holly  201. 

The  surety  of  a  minor  is  often  more  strictly  obliged  than  the  princi 
pal,  who  may,  if  the  contract  is  injurious,  be  relieved  against  his  obliga- 
tion, whereas  the  surety  is  obliged  without  the  hopes  of  restitution. 

In  causes  ccgnihone  versaMtWy  uirum  soli  ei  succurrendum  sUy  ati 
etiam  hiSy  qui  pro  eo  obligati  sunty  uiputa  fidejussoribtLS.  liaque  si  cum 
scirem  minoremy  et  ei  fidem  non  Aabereniy  ju  fideiusseris  pro  eo,  Tion  est 
csquum  Jidejussori  in  necem  meant  subveniri  y  sea  poiius  ipsi  denegando 
erit  mandati  actio*  In  summdy  perpendendum  erit  Prestorty  cui  poiius  sub- 
veniaiy  utrum  creditoriy  an  Jidejussori  f  nam  minor  captus  neutri  tenebitur, 
— Digesty  lib.  41,  tit.  1,  /.  13,  de  Minor*y  L  1.  Cod.  de  Fidej,  Minor.  Po- 
thier  on  Oblig^y  376.  Puffendorfy  lib,  5,  cA.  10,  sec,  10.  Jfoodt.  Com.y  351. 
Gothefredi  in  Code  Theory  lib.  4,  tit.  20,  tome  lyp.  402.  Dumaty  part  I 
lib.  3,  chap.  7,  sec.  3. 

3.  WJiat  is  the  rule  as  to  the  necessary  considerations  to  support  a 
contract  of  guarantee  1 

It  is  enough  if  the  person  for  whom  the  guarantee  hecomes  surety 
receives  a  benefit,  or  the  person  to  whom  the  guarantee  .is  given  suffer 
inconvenience,  as  an  inducement  to  the  surely  to  become  guarantee  for 
the  principal  debtor. — Chitty  on  ContractSy  398.  .Norton  et  tU.  v.  Eastman^ 
4  Greenly  521.     Colon  v.  Shaw  et  a/.,  2  Har.  Sr  GilLy  13. 

An  undertaking  to  answer  for  the  debt  of  another,  though  in  writing, 
and  signed  by  the  defendant,  is  void,  if  no  consideration  move  between 
the  plaintiff  and  defendant,  either  of  forbearance  or  otherwise. — Elliott  v. 
Guisty  7  Hot.  Sf  Johns.y  4$7.  Leonard  v.  Vredenburghy  8  Johns.  R.y  29 
Baily  v.  Freeman^  4  Johns.y  280.     Clarke  v.  Smally  6  Yergery  418. 

A  guarantee  of  a  note,  like  any  other  promise  without  consideration! 
is  Yoid.—.^ldridge  v.  Turnery  1  Gtll  4r  Johns.y  427.  Tenny  v.  PrincCy  4 
Pick.y  385.  S.  C.y  7  Pick.y  243.  Flagg  v.  Uphamy  10  Pick.y  148.  JVW- 
son  v.  Sanborney  2  J^ew  Hamp.  R.y  414,  415.  Unless  the  undertaking  is 
contemporaneous  with  the  original  debt. — LeonMrd  v.  Vredenburghy  8 
Johns.y  29.  Tenny  v.  Princey  4  Pick.  R^.y  386,  387.  Per  Parkery  C.  J. 
D'Wolfy.  Rabandy  1  Peters'  S.  C.  12.,  476.  Bailey  v.  Freemany  11  Johns^ 
221.  Hunt  V.  Jldamsy  5  Mass.  Rep^y  358.  Wheelwright  v.  Moorey  2  Holly 
143.     S.  C,  1  Holly  648.     1  Holly  201.    J^orely  v.  Boothbyy  3  Bing.y  113. 

The  main  rule,  in  regard  to  the  sufficiency  of  the  consideration, 
seems  to  be,  that  it  may  arise  eiVAer,  1st.  By  reason  of  a  benefit  resulting 
to  the  party  promising,  or  at  his  request,  to  a  third  person,  by  act  of  the 
promisee  ]  2d.  On  occasion  of  the  latter  sustaining  any  loss  or  tncoA- 
vsniencsy  or  subjecting  himself  to  any  charge  or  obligation  at  the  iastance 
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of  the  person  making  the  promise,  Although  snch  person  obtain  no  advnii^ 

tage  therefrom. — Pwans  ▼.  Jfierap^  3  Burr,^  1673.    Lord  Ellenborough  in 

Bunn  y.  Grey,  4  East^  193.    /ones  v.  Jlshhumham^  Id.^  463-4.    Moreley 

V.  Boothby,  3  ^in;.,  1 12,  1 13.     FFil/o^^  ▼.  ITenei/y,  8  i?t»g.|  10.    2  Saund., 

137,  5M  ec^.    Phillips  y.  BatemaUj  16  fas/,  372.     Co/e  y.  TVecorAicA,  9 

Fe9.  Jtf».,  246.     1  Smt^A,  233.    S.  C,  FFe^em  v.  Ruasdl,  3  Fes.  4*  i^ea., 

187.    Dailey  y.  Singletony  Wig/uvr.,  29.    Murray  y.  Palmer^  2  £icA.  4*  ^«/*» 

488.     Grt^A  y.  SpartleL  1  Cox,  383.    Floyerv.  S/uatard,  Amb.,  18. 

Femon  y.  Wtnstanley^  2  iScA.  4*  i>/,  395.     Loir  y.  Barchard^  8  Fes.,  133. 

iSfj^eec/  y.  Phillips^  3  .^nsf.,  782,  sec.  1.    E.  Chitty*s  Eq,  Index  ctmsidera" 

tian,  2.     1  Bridg.  Eq.  D.,  359.     10  Fes.,  292,  295.     Home  y.  Jishford,  3 

J?9ng.,  327.    Jtft/es  y.  Cowley^  8  Prtce,  620.    Prebhlt  y.  Boghutt,  1  Swanst.f 

329.    /oTTies  y.  Morgan^  B.  /{.,  15.     Cor.,  2.     1  Lev.,  111.     1  He6.,  569. 

5.  C,  Thornboro  y.  FPAtiraere,  2  i^cf  Raym.y  1164.    Lownsley  y.  Sumrall^ 

2  Perers,  '170.    ^ox^er  y.  FFo^es,  12  ./ttass.  22.,  365.     Ctaler  y.  tfoire,  8 

Jlfoss.  R.,  '257.     Cfi</ey  y.  Johnston^  8  Jtfoss.  i^.,  266.    Farmer  y.  iS^/eto- 

anf,  2  JV*et9  Hamp.  R,^  97.    Jdchohon  y.  Jlfay,  1  Wright^  660.    Stebbins 

y.  5mi^A,  4  PicAs.,  97.     Haiman  y.  MouUon^  14  /oAns.,  466.    2  Peters,  182. 

1  JlfarsA.,  535,  538. ,  5  CroncA,  142.    8  Jtfoss.  12.,  200.     1  Cainu,  45.     6 

Mass.  R.,  58.    4  JKftm/.,  Rep.^  63.    2  JoAns.  Cos.,  52.     1  Conn.  R.,  519. 

Slewarl  y.  TAe  S^^o^e,  2  Har.  Sf  Gill.^  1 14.     Whitefidd  y.  McLeod,  2  JS(^., 

380.     £'no6^  y.  Lindsay^  5  ^ai0.,  471.    Farrar  4r  Browne,  v.  TAe  I/nt^e<f 

JSf^£tfes,  5  Pe/ers,  373.     Sprtgg  y.  7%e  Bank  of  Mount  Pleasant^  14  Peters, 

-201.    HopJdrk  y.  McConico  et  al.^  1  Brockenbrough,  220.    Goss  y.  Stinson,  * 

^  Sumner,  454.     Brumby  y.  Dtigfon,  2  £rt7/'s  12.,  508. 

Waiyer  of  a  legal  right,  at  the  request  of  another  person,  is  a  good 
consideration  for  a  promise  by  him. — Farmer  v,  Stewart^  2  JVeto  Hamp.  i?., 
^97.  Mcholson  y.  May,  1  Wright,  660.  Stebbins  y.  fifmirA,  4  Ptc*.,  97. 
Hainman  v.  Moulton,  14  Johns.,  466. 

The  incurring  a  liability  in  consequence  of  the  promise  of  another, 
is  a  good  consideration. — Under  hill  v.  Gibson,  2  JVev  Hamp.  Rep,,  352. 
Holmes  y.  Dana,  12  Jlfoss.  i{.,  190.  Bryant  y.  Croodanew,  5  Pick.,  228. 
•CooA:  y.  Bradley,  7  Conn.  /Sep.,  57.  fForner  y.  Booge,  15  Johns.  R.,  233. 
Jewett  y.  FFarran,  12  J^oss.  /2.,  300. 

But  the  assumption  of  a  supposed  danger  or  liability,  which  has  no 
foundation  in  law  or  in  fact,  is  not  a  sufficient  consideration  for  a  promise 
upon  which  an  action  can  be  maintained. — Cabot  v.  Haskins,  3  Pick.,  83L 

And  where  one,  through  a  mistake  of  the  law,  acknowledged  himself 
under  an  obligation,  which  the  law  would  not  impose  on  him,  he  shall  not 
be  bouiid  thereby. — Warden  y.  7V«c*er,  7  Mass.  Rep.,  449.  Freeman  y. 
Boynton,  7  Mass,  R.,  483.    May  y.  Coffin,  4  Mass.  R.,  347. 

An  agreement  to  forbear  for  a  certain  or  reasonable  time,  to  institute 
or  prosecute  legal  or  equilable  proceedings,  for  a  well  founded  legal  or 
equitable  demand,  is  also  a  sufficient  consideration  for  the  promise  of  the 
debtor,  or  a  third  person,  to  pay  the  debt,  or  do  any  other  act. — 1  Roll. 
Abr.,  24,  pi.  83.  Com.  Dig.  Action  upon  the  case  upon  assumpsit,  (F) 
8.  Assumpsit,  (B)  1.— 2  Saund.,  136.  3  Chitifs  Com.,  I.  66,  67.  As 
to  the  mode  of  laying  the  consideration,  and  ayerring  forbearance,  see  2 
CA«»^'s  PI.,  5^A  edit^  252,  a.  7  Bam.  4*  Cressl,  423.  1  Man.  Sr  Ry., 
708.    S.  C,  2  Mon.  Sf  Payn.,  487  482.    5  i^tng.,  295.    S.  C.  Kit^  y. 
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rj^n,  4  Greenleaf,  &52.  See  Df/tng  v*.  Fom/er/ffA,  4  Joibi*.  i{^^  5297 
L€  Master  v.  Buckhart,  2  J9t66.,  25,  30.  Cde  v,  lyr,  1  TerwhyUy  904 
.Sago  y.  micoXy  6  Conn,  i?.,  81.     Hamaker  y,  Ebtriey^  2  Binn.,  50t>. 

A  mere  mora/  obligation  to  pay  a  dema&d  or  perfonn  a  duty,  is,  in 
many  cases,  a  sufficient  consideration  for  an  tacpren  promise,  although  no 
legal  liability  existed  at  the  time  of  making  such  promise. — Blaeksiofu^f 
Com.y  445.  3  Chitty^s  Com.y  L  72.  Htnokes  y.  SatmderSj  Cowp.^  290^ 
294.  Mkim  y.  Barnwell,  2  East,  506.  Gtbhs  v.  Mtrrill,  3  Taunt.^  311. 
Lee  y.  Muggeredge^  5  Id^  36.  Weniull  y.  Abbey,  3  j?09.  4r  P«//.,  149.  2 
Saund.,  137,  J.  n.  5«asiiift  y.  Price,  2  Bing.,  438,  439.  CooAc  y.  Bradley^ 
7  Conn,  i^ep.,  57.  Mills  y.  Wymanj  3  Ptcib.,  217.  13  JoAnf.,  257,  289. 
16  /d.,  281,  283,  ».  Andrews  y.  Ive^,  3  Conn.  R.,  368.  Par/»r  y.  Ciif^ 
ter,  ^Munf.jZlS,  McPhers<mv.  Beetfes,  2  Ptnn.  JR.,  521.  Bentley  y. 
Morse,  14  Johns,,  468.  G&it«  v.  BedcA,  5  Femionl  R.,  175.  Barlous  y. 
SmirA,  4  Fermonr  J2.,  144.  Commissumers  v.  Perry,  5  Howe,  58.  7W-- 
n^  V.  Partridge,  8  Penn.  12.,  172.  Bovmor  t.  Wilkinson,  5  Ifarn.  4*  •^^'^ 
606.  L«ni^  y.  Roberts,  7  £<i«/,  231.  Gt66on  y.  Coggan^  2  Camp.,  168 
Taylor  y.  Jon<<,  /(/.,  105.  Willing  y.  Pe<er«,  12  iS^g.  4r  IMole,  177 
Scouton  y.  Eislord,  7  Johns.,  36.  Erunng  y.  Saunders,  1  Coiom,  i^9 
Phippey  y.  Henderson,  14  Johns.,  178.  Mixen  y.  Jtforte,  8  ilfa«9.  JR.,  127. 
i?reed  y.  Hillhouse^  7  Connecticut  Rep.,  523.  tfo//  r.  Prsesian,  2  JVotft  4r 
McCord,  479. 

4.  How  far  are  contracts  of  surety  affected  by  the  statute  of  frauds  1 

The  statute  of  frauds,  29  Car.  2,  cA.  3,  sec.  4,  proyides  ^^  that  no  ac- 
tion shall  be  brought  whereby  to  charge  the  defendant  upon  special 
promise,  to  answer  foi  the  debt,  default,  or  fniscarriage  of  another  person^ 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  peraon  thereunto  by  him  lawfully  an- 
tborized. — Paisley  v.  Freeman,  3  Term  Rep.,  5 1.  Haycraft  y.  Creasey,  2 
East,  92.  Foster  v.  Browne,  6  Bing.,  396.  Kent^  {3d  edit.),  488,  490,  and 
notes.    Revised  Statutes  of  Mass.,  ch,  74,  sec.  3. 

The  object  of  the  statute  was  to  reach  eyery  case  of  mere  suretyship, 
whether  the  agreement  of  the  surety  was  collateral  to  a  preyious  promise 
w  liability  on  the  part  of  the  original  debtor,  or  only  collateral  to  a  pro- 
lise  or  agreemeet  made  at  the  same  time  with  the  promise  of  the  suiiety  to 
ndemnify  against  a  future  defaalt  or  liability  of  such  principal  debtor. 
Where  the  whole  credit  is  not  giren  to  the  person  who  comes  in  to  an- 
swer for  another,  the  promise  is  collateral,  and  in  all  such  cases  there 
roust  be  an  agreement  in  writings  containing  a  sufficient  consideration  to 
support  it ;  in  other  words,  it  is  a  case  within  the  statute. — Rogers  v. 
Kneel  tnd,  13  Wendell,  114.  Chaffe  v.  Thomas,  7  Ctntm,  358.  Elwood 
y.  Monk,  5  Wtndell,  235.  Stymets  et  al.  y.  Brooks,  10  Wendell^  206. 
Meech  y.  Smith,  7  Wendell,  315.  Marquand  y.  Hipper,  11  Wendell,  520. 
Mercien  y.  Andrews,  10  Wend.,  461.  Larson  Y.Wyman,  14  Wend.,  246.. 
Parker  v.  Wilson,  15  Wend^  343.  Watson  v.  Randall,  20  Wend.,  201. 
Eldw.  y.  Warfidd,  7  Ht».  if  Johns^  73L  Cuikr  v.  Hinton,  6  fiandolph^ 
b09.  Mathews  y.  MiUoA,  4  Yerger,  576.  Lelmd  t.  Crepon,  I  McCord^ 
100.    5toan  y.  Jfesmith,  7  Pick.,  228.   Tihslon  t.  NetOed&n  6  Pick.,  509 
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Clarke  v.  SmaUy  6  Yerger^  418,  Loomis  v.  KtwhaUy  15  Pick.y  166. 
Dearborn  v.  Parks  ^  6  Greenleafy  81.  I.«jy  v.  Merrily  4  Greenleqfy  180. 
Stephens  v.  Winne,  2  Mtt  tr  McCordy  372.  Jfeelson  t.  Santxymey  2  JV 
Hamp.^  414.  Sag-e  v.  H^t/cor,  6  Co/in.,  81.  ^t2/er  v.  Irvtney  1  Dev.y  103. 
Buckley  v.  Beardsley^  2  Southardy  670.  Fio/e^  v.  PaUeny  6  Cranchy  142, 
Taylor  v.  Ao«^,  3  Ver^^,  330.  2  Starkie  on  Evidence^  {5th  American 
edU.)  349,  JVb.  1.  3  ifen^,  (34  edtf.)  121, 122.  1  PAtf/t>w  on  Evid.,  359 
Malsam  v.  JVAaram,  2  TVrwi.  Bep.,  80.  Anderson  v.  Haymany  1  If.  Bf., 
120.  Peekham  v.  JPan'a,  13  Doug.j  13.  Jtft^e^  v.  ScuUhorpey  2  Campb., 
215.  Bfltrw  V.  Storryy  3  Car.  $*  Payne,.  181.  Keater  v.  Tempfe,  1  Bo*. 
^  Pti//.,  158.  jBar6er  v.  i\>x,  1  iS^ar/c.  jRq>.,  270.  Cro/i  v.  SmaUwoody 
1  £5p.  Bcp.,  121.  Kirkham  v.  Martyr y  2  Bam.  fy  jJW-,  613.  JBc^e  v. 
Fro5<,  4  Dovjl.  tr  RyLy  243.  Longdate  v.  Parry,  2  lA,  337.  Wood  v. 
Bensony  2  Cromp.  tf  Jarv.y  94  l)t2:on  ▼.  Hatfiddy  2  Afng.,  439.  10 
Jlf oor,  42.  Bamptinv.Pauliney4^Bing.y264.  12  Moor y  49^7.  Edtoards 
V.  £eUey,  6  ^ou/.  4r  fi^e/ti^.,  204.  Thomas  v.  WUliamsj  10  JBam.  ^  Cre«9., 
664.  Jarmain  v.  Mgary  Ryan  tf  Moody y  248.  Goocfman  v.  CAo^e,  1 
Bam.  4r  j3/A,  297.  TAoma*  v.  Cookey  8  JBom.  $•  Cress.y  728.  3  Jtfaw. 
jr  RyLy  444.  SiArin  v.  Bookey  1  J3am.  ^  Ad6lph.y  124  Adams  v.  Danseyy 
6  JSiTi^.,  606.  4  JMioor  4*  Payne,  245.  Sawnders  v.  WakefiM,  4  jBam. 
4"  ^W.,  595.  JerMns  v.  Reynoldsy  6  Moore,  86.  3  Brod.  §•  jBtng.,  14 
Morely  v.  Boothby,  3  £tn^.,  107.  10  MoorCy  395.  £i;am  v.  DuncombCf 
i  Cromp.  Sf  Jarv.y  372.     iSfAoi/;  v.  JToodcocfc,  7  Bam.  4r  Cr£»5.,  73. 

It  is  now  fully  settled,  that  to  render  a  memoranduni  or  agreement  in 
writing  valid  under  the  4th  section  of  the  statute,  the  considtration  for  the 
promise,  as  well  as  the  engagement  itself,  must  be  stated  therein,  and  that 
the  omission  cannot  be  supplied  by  parol  testi mony .^fFoin  v.  WaherSy 
5  East,  10.  Saunders  v.  Wakefieldy  4  Bam.  ^  Aid.,  696.  Jenkins  v. 
Reynoldsy  6  MoorCy  86.  3  Brod.  ^  Bmg.,  14  Morely  v.  Boothbyy  3 
Bing.y  107.  10  Mooret  395.  jEJi;a7W  v.  Ihmcombe,  1  Cromp.  ^  Jarv., 
372.    Shaw  v.  JToodcocfc,  7  Bom.  4r  Ctw*.,  73. 

This  construction  of  the  statute  of  frtfuds  has  been  adopted  in  New 
fork.  Sears  v.  Brink,  3  Johns.  210.  Leonard  v,  Vredtnburgy  8  Johns.y 
29.  Watson  v.  Randall,  20  Wendell,  201.  Z^^on  v.  Wymany  14  FTeni., 
246.  So  in  South  Carolina. — Stephens  v.  fTywa,  2  JVW<  4p  McCord,  372. 
The  same  has  been  recognized  in  New  Hampshire. — Jfedson  v.  Sank- 
home,  2  JVeio  Hampshire,  414.  A  difierent  construction  has  been  given 
to  this  statute  in  Massachusetts. — Packard  v.  Richardsony  17  Mass.,  221. 
and  has  been  confirmed  by  the  revised  statutes  of  Mass.,  cA.  74,  sec.  2.  In 
Maine  the  same  construction  has  been  given  as  in  Massachusetts. — Levy 
V.  Merrill,  4  Greenleaf,  180.  So  in  Connecticut. — Sage  v.  fVilcox,^ 
Conn.,  81.  So  in  North  Carolina. — Miller  v.  Irvine,  1  fiev.,  103.  So  in 
New  Jersey. — Buckler  v.  Beardsley,  2  South.,  570.  These  decisions 
have  turned  mainly  on  the  force  of  the  word  agreeinen/.  And  where  the 
word  promise  has  been  employed  in  the  statute,  as  in  Virginia  and  Ten- 
nessee, the  construction  has  not  been  so  strict. — Violett  v.  Patton,  5 
Cranch,  142.  Taylor  v.  RosiSy  3  Yerger,  330.  2  Starkie  on  Ev.,  (Qtk 
Am.  ed.)  349,  Jfo.  1.    3  Kent,  (3d  ed.)  121,  122. 
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OF  THE  LIABILITIES  OF  StTRETlES. 
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1.  What  is  the  general  rule  tot  the  construetion  of  a  contract  of  surety  t 

The  same  rules  of  construction  which  apply  to  contracts  and  pro- 
mises in  genera],  will  equally  apply  to  a  guaranty ;  and,  like  other  in- 
struments, must  be  constructed  according  to  the  plain  natural  import 
of  its  terms. — Drummond  v.  Prestma%  12  Wheai,^  515,  518.  Russell  v. 
Clark's  Exrs.^  7  Cranch^  69,  70.     Pothier  des  Obligat.^  404. 

The  general  rule  is,  ^Uhat  no  party  shall  be  bound  beyond  the  eX* 
tent  of  the  engagement  which  shall  appear  from  the  expression  of  the 
guaranty,  and  the  nature  of  the  transaction."    And  it  is  the  duty  of  the 
individual  who  contracts  with  one  man  on  the  credit  of  another,  to  require 
an  explicit  and  plain  declaration  of  the  obligation  which  he  is  about  to  as* 
sume,  and  not  to  trust  to  ambiguous  phrases  and  strained  constructions. 
Words  of  doubtful  import  ought  not  to  receive  such  a  construction  as  to 
miake  the  party  using  them  liable  for  the  debt  of  another  person. — Rus' 
sell  V.  Perkins^  1  Masofiy  368.    Cremer  v.  Higginson  et  al.,  1  Jlfcuon,  323. 
Drummond  v.  Priestmany  12  Wheat&ny  615.     Lcmmissa  v.  Barkery  3 
Wheatony  101.     Clarkf^s  Exrs.  v.  CarringtoUy  7  Cranchy  308.     Grard  v. 
J^ailory  3  Crarychy  224    Lavn-oson  v.  Masoriy  3  Cranchy  392.    Hunter  v 
The  United  StateSy  5  Peters'  S.  C.  Rep.,  173.    Farro/r  ^  Brown  y.  The 
United  StateSy  5  Pders'  S.  C.  Rep.y  373.   Douglass  r.  ReynoldSy  7  Peters' 
S.  C.  Rep.y  113.     United  States  v.  Orr^s  Administrator y  8  Peters!"  S.  C. 
Rep.y  399.   Sprigg  v.  J%e  Bank  of  Mount  Pleasanty  U  Peters'  S.  C.  Rep., 
201.     UnUed  States  v.  JJoydc,  15  Pders"  S.  C.  Rep.y  187.     Cktss  v.  Stim- 
Sony  2  Sumnery  454.     Wiggin  v.  Dorry  3  Sumnery  410.    Mclver  v.  Rich^ 
mrdsony  1  Maule  4*  Seho.y  567.    Clinton  v.  Cookey  1  Scho,  fy  Lef.y  22 
Arlington  v.  Merricky  2  Saunders'  Rep.y  403.    The  Liverpool  Water  Works 
Company  v.  Harptej/y  6  East)  607.    The  Wardens  of  St.  Saviour^s  South- 
wark  V.  Bostocky  2  JYew  A,  175.    Leadley  v.  EvanSy  2  Bing.yS^.    9 
Moorey  102,  S.  C.     Theobald  on  Gua/ranteey  66.     Comyn  on  ContradSy 
20iK    Chitty  on  Contracts y  415. 

If  a  person  engrage  as  surety  for  9l  particular  individualy  the  engage- 
ment is  understood  to  extend  to  the  acts  of  that  individual  alone,  and  it 
will  not  continue  if  he  take  a  partner. 

In  like  Aianner,  if  a  person  become  bound  as  surety /or  more  persons 
than  oney  the  engagement  is  understood  to  be  on  behalf  of  those  individuals 
collectively  and  jointly,  and  in  case  of  the  death  of  any  of  them,  it  will 
not  continue  on  behalf  of  the  survivors,  unless  indeed  it  appears,  and  that 
very  clearly,  that  it  was  intended  to  continue  on  behalf  of  the  survivors. 
— BaUairs  v.  EUsv)orthy  3  Campb.  JV.  P.  C,  52.  Barclay  v.  Lucasy  3 
Doughy  321.  1  Term  Rep.y  291.  Russell  v.  ParkenSy  1  Masony  368. 
Simpson  v.  CookCy  8  Moorey  588.  1  Bing.y  452.  Kiting  v.  Turnery  5 
Bam.  4"  Ald.y  261.     Cremer  v.  Higginsony  1  Jkfo^on^  323. 

When  the  terms  of  the  engagement  are  geneial  and  indefinite,  the 
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tforety  is  uDderstood  to  be  obliged  for  all  the  obligations  of  the  principal 
debtor,  resulting  from  the  contract  to  which  he  has  acceded ;  he  is  sup- 
posed to  have  engaged  in  omnem  causam.      Pothier  des  Obliga,^  JVb.  404« 

Fidejussores  a  col&nis  datosy  etiam  ob  pecuniam  doHa  prctdiorum 
ienere  canvenit  /  cum  ta  quoque  species  locationis  vinculum  ah  se  trahat^ 
nee  muted  confestimfan  inter jedo  tempore  jidem  suam  adstrinxerunt. — Dig; 
lib.  4,  tii.  1,  /.  52. 

If  a  person  be  surety  for  the  fidelity  of  another,  in  an  office  of  limit- 
«ed  duration,  or  the  appointment  to  which  is  only  for  a  limited  period,  he 
is  not  obliged  beyond  that  period. — Arlington  v.  Merricke,  2  Saunders* 
ilep.,  403.  The  Liverpool  Water  Works  Company  v.  Harpley^  6  East^  507. 
The  Wardens  of  St,  Satiour^s  Southtoork  v.  Bostock,  2  J^ew  i2.,  175.  Lead" 
•leu  V.  Evansy  2  jRiwg.,  32.  9  Moore,  102.  Reed  v.  Fullomy  2  Pick,,  158. 
Xfnion  Bank  v.  Rigeley,  1  Har.  Sp  Gill.y  399.  Exeter  Bank  v.  Rogers,  7 
JV.  Hamp.,  21.  Thompson  v.  Young,  2  Ham,,  334.  Farrar  Sf  Browne  y. 
The  United  States,  5  Peters-  S,  C.  Rep.,  373.  Sprigg  y.  The  Bank  of  Mount 
Pleasant,  14  Peters,  201. 

The  liability  of  a  surety  is  not  to  extend,  by  implication,  beyond  the 
.terms  of  his  contract.  This  undertaking  is  to  receive  ik  strict  interpreta- 
tion, and  not  to  extend  beyond  the  fair  scope  of  its  terms. — The  U,  States 
r.  Boyd,  15  Peters'  S.  C.  Rep.,  187. 

The  surety  cannot  oblige  himself  to  harder  conditions  than  the  prin- 
cipal, but  he  may  oblige  himself  to  conditions  less  hard. — The  Law,  8, 
sec.  7,  de  Fidegues,  decides  this.  '^  Illud  commune  est  in  universis,  qui 
pro  aliis  obligantur,  quod  sifuerint  in  duriorem  causam  adhibiti,  placuit  eos 
omnino  non  obligari  ;  in  leviorem  plane  causam  accipi  possutu?'* — Guas- 
■quet  et  al,  v.  Dimitrv,  9  Lou,  Rep,,  602. 

If  the  principal  debtor  is  oblie;ed  to  pay  within  a  certain  term,  the 
surety  may  be  obliged  to  pay  within  the  same  term,  or  a  longer,  but  not 
within  a  shorter. 

The  place  of  payment  may  also  render  the  obligation  more  burtheiv- 
some  ;  therefore,  if  the  surety  promised  to  pay  at  a  place  more  distant 
than  that  in  which  the  principal  debtor  ought  to  pay,  the  engagement 
would  not  be  valid,  as  being  made  upon  a  condition  more  burthensome 
than  the  principal  obligation.  ^ 

Qui  certo  toco  dari  promisit,  aliquatenus  duriori  conditione  obligatur, 
quam  si  pure  interrogatus  fuisset  j  nullo  modo  enim  loco,  quam  in  quern 
promisit,  solvere  invito  stipulatore  potest, — Digest,  lib.  4fl,tU,  1,  /.  16. 

The  principle  which  we  have  established,  that  the  surety  cannot 
oblige  himself  to  conditions  harder  than  those  of  the  principal  debtor,  in 
•duriorem  causam,  ought  to  be  understood  with  respect  of  the  thing  due, 
and  of  the  object  of  the  obligation  i  the  surety  cannot,  indeed,  owe  more 
than  the  debtor,  quantitaie,  die,  loco,  conditione,  modo  ;  but  with  respect  to 
4he  quality  of  the  lien,  he  may  be  more  strictly  obliged. 

For  instance,  1st.  According  to  the  principles  of  the  Roman  law,  the 
surety  who  accedes  to  an  obligation  purely  natyiral,  is  more  strictly  obliged 
than  the  principal,  since  the  surety  may  be  forced  to  pay,  though  the 
principal  cannot,  as  the  creditor  has  no  action  against  him.  '  2d.  Accord- 
ing to  our  usages,  a  judiciary  surety  may  be  subject  to  imprisonment,  in 
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some  cases  where  the  prineipal  cannot,  as  where  the  latter  is  a  priest,  • 
minor,  a  woman,  a  person  of  the  age  of  70  ;  and  cohsequeiKly  mdre  strict- 
ly, and,  in  respect  of  the  quality  of  the  lien,  more  extensively  obli^ed.-^ 
Polhier  des  Obligatiotu^  no.  376. 

2.  What  is  the  rule  for  continuing  guarantees  1 

That  if  the  words  show  an  intention  that  the  security  should  conti- 
nue, it  will  be  adjudged  a  continuing  guarantee.-— ^arc/ay  v.  Lucas^  3 
Doug.,  321. 

As  if  a  note  be  given  to  a  firm  "  or  order,"  as  a  security,  it  is  a 
security  for  advances  made  after  a  change  in  the  firm. — Pease  v.  Hirtt,  10 
Bam.  Sr  Cres.y  122.  Roe  4  Durani  v.  Moore,  6  Bing.,  656.  Hassell  v. 
Long,  2  Mavole  ic  Seiw.,  370.  Calvert  v.  Gordon,  3  Mann.  4-  Ryi.^  124, 
2  Simon,  253.    Hough  v.  Wart,  1  C.  Sr  P.,  150. 

Every  instrument  of  this  sort  ought  to  receive  a  fair  and  reasonable 
interpretation  according  to  the  true  import  of  its  terms.  It  being  an  en- 
gagement for  the  debt  of  another,  there  is  certainly  no  reason  for  giving 
It  an  expanded  signification  or  liberal  construction  beyond  the  fair  import 
of  its  terms. — Douglass  v.  Reynolds,  7  Peters*  S.  C  /?.,  113. 

In  Mason  v.  Pritchard,  12  East,  227;  2  Camp.,  436  ;  the  court  held, 
that  an  engagement  '*for  any  goods  the  plaintiflThath,  or  may  supply  W. 
P.  with,  to  the  amount  of  £100,'*  is  a  standing  and  continuing  guarantee, 
and  is  therefore  not  discharged  by  a  supply  of  goods  to  the  amount  stated, 
and  the  payment  for  the  same  by  W.  r. — Merle  v.  fVells,  2  Camp.,  413, 
Bastoji  V.  Bennett,  3  Camp.,  220.  Hargrave  v.  Smee,  3  Moor.  4"  Payni^ 
573.  6  Bing.,  244.  Woolley  v.  Jennings,  5  Barn.  Sf  Cres.^  165.  7 
Dotol.  4-  Ryl.,  124.  Simpson  v.Manley,  2  Cromp.  Sf  Jarv.,  12.  .^llen  v 
Kenning,  2  Moore  4-  Scott,  768.  9  Bing.,  618.  3  Bam.  4  JJld.,  693. 
Key  V.  Groves,  6  Bing.,  276.  3  Moor  Sr  Payne,  634.  4  Car.  4  Payne^ 
72.  JiTic/folson  v.  Pagget,  1  Crompton  4  Meeson,  48.  Dixon  v.  Bloomfieid^ 
2  Ghitty's  R.,  205.  Kirby  v.  The  Duke  of  Marlborough,  2  Mawle<fSel.^ 
18.  Melhille  v.  Haydon,  3  Barn.  Sf  Ala.,  593.  Ex  parte  Marsh,  %Rose 
R.,  239.  Comyn  on  Contracts,  210.  Chitty  on  Contracts,  4l6.  Pear- 
sail  V.  Somerseu,  4  Taunl.,  593.  Glyn  4  Bart.  v.  Hertell,  S  Taunt.  R.^ 
208. 

In  the  case  of  a  continuing  guaranty,  given  for  whatever  goods  may 
be  delivered  from  time  to  time,  limited  only  in  its  ffeneral  amount,  but  not 
in  the  duration  of  the  term  for  which  it  is  to  stand,  notice  of  its  accept- 
ance is  as  necessary  as  it  is  in  the  case  of  one  given  for  a  specific  debt  to 
be  contracted  at  one  time. — Tuckerman  v.  French,  7  Greinlenf,  1  Id.  Fur- 
ther as  to  acceptance. — S.  P.,  Douglass  v.  Reynolds,  7  Peters^  113. 

When  notice  of  acceptance  has  been  once  given,  it  is  not  necessaty 
that  notice  of  each  successive  transaction  shoula  be  given.  All  that  could 
be  required  would  be,  that  when  all  the  transactions  under  the  guaranty 
were  closed,  notice  of  the  amount  for  which  the  guarantors  were  respon- 
sible, should,  within  a  reasonable  time  afterwards,  be  communicated  to 
1hem.—Doustlas8  v.  Reynolds,  7  Peters^  S.  C.  R.,  113. 

The  defendant,  in  a  letter  of  credit  to  the  plaintiffs,  in  favor  of  H.  & 
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G^  «ays :  ^  I  will  g^uaranty  their  engagements,  should  you  think  it  nece^ 
«ii^,  for  any  tran^ctions  they  may  have  at  your  house."  tield^  the  gua- 
ranty whs  an  absolute  one,  and  to  continue  till  countermanded  by  the  de- 
fencuint.  Grant  v.  Ridsdale  d  al,^  2  Har.  Sf  Johns.^  186.  Clarke  v.  Bur- 
dttt,  2  Hall,  197.  Graham  v.  O'J^td,  2  Hall,  474.  MdHcka  v.  Higgin$, 
16  Serg.  Sr  Rawle,  212.     Rogers  v.  Wamery  8  Johns.,  1 19. 

A  guaranty  in  general  term&  warranting  the  collection  of  a  note, 
does  not  authorize  a  suit  against  tne  guarantor  by  any  subsequent  holder 
of  the  note  ;  it  is  a  special  contract^  which  can  be  enforced  only  in  the 
name  of  the  person  with  whom  the  contract  was  made.-— Lamotintftftf  t. 
Heweii,  6  Wend.,  307. 

A  party  to  a  continuing  guaranty  cannot  be  revoked  by  notice.-— 
Shepherd  v.  Beecher,  2  P.  Wills.,  288.  Merle  v.  Wells,  2  Campbell,  413. 
Comyn  on  Contracts,  212. 

In  case  of  a  continuing  guaranty  until  a  certain  time^  the  guarantor 
<sannot  revoke  it  in  the  mean  time  at  his  pleasure,  in  such  a  manner  as  to 
render  the  condition  of  the  person  guaranteed  more  onerous,  without  in- 
demnifying  him  for  liabilities  already  incurred.  He  will  be  allowed  to 
renew  no(es  and  obligations,  to  which  he  was  a  party  under  the  guaranty, 
at  the  revocation. — Williams  v.  Reynolds,  11  Lou.  R,,  235. 

3.  What  is  the  rule  as  to  what  conduct,  on  the  part  of  the  guaranty, 
will  invalidate  the  contract  T 

The  contract  of  suretyship  imports  entire  good  faith  and  confidenea 
between  the  parties,  in  regard  to  the  whole  transaction.  Any  conceal- 
n^ent  of  material  facts,  or  any  express  or  implied  misrepresentation  of  such 
facts,  or  any  undue  advantage  taken  of  the  surety  by  the  creditor,  either 
by  surprise  or  by  withholding  proper  information,  will  undoubtedly  furnish 
a  sufficient  ground  to  invalidate  the  contract. — 1  Stores  Eg.  Jurisp,,  320* 
Jeremy  on  Eq.  Jurisd.,  b.  3,pt.  2,  ch.  3,  sec.  2,  p.  395.     Griffiths  v.  Robins, 

3  Mad.  R.,  191.     Cecil  v.  Plaistow,  1  *^nstr.  /?.,  202.     Leicester  v.  Rose, 

4  East^s  U.,  372.  Pidcock  v.  Bishop,  3  Bam.  Sr  Cresto.,  605.  Smith  v. 
Bank  of  Scotland,  1  Dow  R.,  272.  Bank  of  the  United  States  v.  Etting, 
11  Wheal.  R.,  69.  King  v.  Baldwin,  2  Johns.  Ch.  Rep.,  554.  S.  C,  17 
Johns.  R.,  384.  Jfisbett  v.  Smith,  2  Bro.  Ch.  R.,  583.  Wilcher  v.  Halt, 
3  Barn.  Sr  Cresw.,  280.  Leuns  v.  Jones,  4  Barn.  ^  Cresw.,  506.  6  DowL 
4r  -RyA,  567.  Wdby  v.  Drake,  1  Car.  *  Payne,  557.  Bramston  r.  Rob 
ins,  12  Moor,  68.     4  Bing.,  11.     Chiity  on  Contracts,  418. 

OF  THE  DISCHARGE  OF  SURETIES. 
1*  How  are  sureties  discharged! 

The  obligation  of  surety  is  extinguished.,  1st.  In  all  the  diflerent 
manners  in  which  all  other  obligations  are  extinguished.  2d.  It  is  the 
nature  of  such  engagements,  as  well  as  of  all  necessary, obligations,  that 
the  extinction  of  the  principal  obligation  induces  that  of  the  accessary, 
and  the  liberation  of  the  sureties.     3d.  The  surety  is  discharged  when 


702  BITRBTT. 

the  creditor  has  disabled  himself  by  his  own  act,  from  ceding  his  actions 
against  any  of  the  principal  debtors  to  whom  the  surety  had  an  4ntere8t 
to  be  subrogated.  4th.  When  the  creditor  has  volantarily  received  frooA 
the  debtor  an  estate,  in  the  payment  of  a  sum  of  money  which  is  due  to 
him,  the  surety  is  discharged,  although  the  creditor  is  afterwards  evicted 
from  the  estate.r^Po^Aier  dea  Oblig.y  no,  406. 

If  a  creditor  does  any  act  injurious  to  the  surety,  or  inconsistent 
with  his  rights,  or  if  he  omits  to  do  any  act,  when  required  by  the  surety, 
which  his  duty  enjoins  him  to  do,  and  the  omission  proves  injurious  to  the 
surety,  in  all  such  cases,  the  latter  will  be  discharged,  and  he  may  set  up 
such  conduct  as  a  defence  to  any  suit  brought  against  him,  if  not  at  law, 
at  ail  events  in  equity. — The  People  v.  Janaaen^  7  Johns,  A.,  332.     S.  P 

2  Johns.  Ch.  R.,  554.     Theobald  on  Principal  and  Surety,  117  to  138. 

A  request  to  a  creditor  by  a  surety,  to  prosecute  his  principal,  who 
at  the  time  is  able  to  pay  and  subsequently  becomes  insolvent,  discharges 
the  surety. — Jifanchester  Iron  Jifanufactory  Co.  v.  Sweetings  10  Wendell^ 
162.  King  V.  Baldwin,  17  Johns.  Rep.,  384.  S.  C,  2  Johns.  Ch.  R^.^ 
554.  Contra,  Sibby  v.  McMlister,  8  J{ew  Hamp.  Rep.,  389.  Baylor  v. 
Moody,  3  Blackf.  Rep.,  92.  Boutts  v.  Martin  et  al.,  16  Lou.  Rep.,  133. 
Leavett  v.  Savage,  4  Sheply,  72.  Mahwrin  v.  Pearson,  8  JVeto  Hamp. 
Rep.^  539. 

2.  What  is  the  rule  as  to  the  discharge  of  a  surety  by  giving  time  to 
the  principal  debtor  1 

Any  alieratton,  however  bond  fide,  by  the  creditor  and  principal,  of 
the  terms  of  the  original  agreement,  in  reference  to  which  the  surety 
became  responsible  for  the  principal,  will  clearly  exonerate  the  surety, 
not  assenting  thereto,  from  all  liability.  And  this  doctrine  seems  to  hold, 
although  the  new  terms,  thus  substituted,  vary  only  in  a  slight  degree 
from  those  prescribed  by  th^  original  agreement.  A  surety  is  entitled  to 
a  strict  and  literal  performance  by  the  creditor  of  the  contract  in  reference 
to  which  the  guarantee  was  given. — Theobald  on  Guarantee,  164.  Bacon 
V.  Chesney,  1  Stark.  R^.,  192.  Simmons  v.  Keating,  2  Stark.  R^.,  426. 
Hall  V.  Hadley,  5  Bing,,  64.  2  Moore  Sf  Payne,  137,  S.  C,  Simpson  o. 
Manhy,  1  Cromp.  Sf  Jarv.,  12.  Combe  "v.  Wolf,  8  Bing.,  161.  Glynn  y,.^ 
Hertell  8  Taunt.,  208.  %  Moore,  134.  S.  C,  Evans  v.  Whyle,  3  Moore 
4*  Payne,  130.  5  Bing.,  485.  S.  C,  Moody  St  Mack,  468.  S.  C,  5 
Bam.  *  Cress.,  267.     8  Dowl.  Sc  Ryl.,  22.     S.  C,  Bovmaker  v.  Moore^ 

3  Price,  214.  7  Price,  223.  Jlrcher  v.  Hale,  I  Moore  Sf  Payne,  285.  4 
Bing.,  464,  S.  C. 

It  matters  not  '^  that  a  surety  may  sustain  no  injury  by  a  change  in 
the  contract,  or  that  it  may  even  be  for  his  benefit.  He  has  a  right  to 
stand  upon  the  very  terms  of  his  contract  ]  and  if  he  does  not  assent  to 
any  variation  of  it,  and  a  variation  is  made,  it  is  fatal." — Miller  v.  Stewart 
9  Wheaton,  680.  Wright  v.  Johnston,  8  Wendell,  512.  Bank  of  Wash- 
ington v.  Barrington,  2  Pennsylvania,  27.  Sasser  v.  Young,  6  GUI.  4* 
Johns.,  243.  Rathbone  v.  Warren,  10  Johns.,  587.  Manchester  Iron 
Manuf^pturing  Company  v.  Sweetings  10  Wendell^  162.    Moore  v.  Payne 
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12  Wendell  JV*.  Y.  Rep.^  126,  S.  P.  Commissioners  of  Berks  v.  Row,  3 
Btnn.  Perm.  Rep.y  520.  Clagett  v.  Salmon^  5  GfiK,  ^  Johns,  Md.  Rep., 
315.  WAcofon  V.  RendcUlj  6  JVet^^  Hampshire  Rep.y  505.  Grafton  Bank 
T.  JTen^,  4  i^.,  221.  Ban/c  v.  Woodtmrd,  5  J5.,  99.  JkK/Zer  v.  Stewart,  9 
FPfteo^.  I/.  S.  Rgp.,  702.  Hall  8r  Monstross  v.  Constant,  2  JEZoZ/,  185. 
Colemard  t.  Lamb,  15  Wendell,  329.  Albany  Dutch  Church  v.  Fedder, 
14  Wendell,  165.  Blackstane  Bank  v.  ffi//,  10  Picfe.  Jtfflw*.  ficp.,  129. 
Ooford  Bank  v.  Letm,  8  PicA;.,  458.  -Baird  v.  fiicc,  1  Co//.,  18.  £//w 
V.  Bibb,  2  Stewart,  63.  /ft7/  v.  jBm//,  1  Gilmer,  149.  Galphin  v.  JlfciCwi- 
ncy,  2  McCord's  Ch.  Rep.,  297.  jfiSrfty  v.  TayZor,  6  /oA/w.  Ch.  Rep.,  249. 
ilo*e  V.  Clores*  Ex^rs,  3  JDaruz,  193.  Miller  v.  McCann,  7  Paige,  451. 
JVorth  American  Coal  Co.  v.  Dyott,  7  Paige,  9.  F^tfrc  v.  Cvlver,  2  JVe- 
vtffe  4"  Perry,  126.  flaZ/  v.  Co/c,  6  JVer.  4^  Jtfann.,  124.  Duncan  v.  Strf- 
fon,  1  Btng.  JV.  iS.,  431.  Davis  v.  Battine,  2  At^f.  4r  Mylne,  76.  LeavHt 
V.  Savage,  4  Shepley,  ( 16  Jlfatne  Bg).)  72.  Walters  v.  Svxdlow,  6  W%e(rf., 
466.  Dox  V.  rAe  Postmaster  General,  1  Pc^er*'  S.  C,  325.  United 
Sto^e^  V.  Kirkpatrick  and  others,  8  H^a^an,72Q.  United  States  v.Van" 
zanl,  11  Wheaton,  184.  United  iS^ifo^e^  v.  Stansbwry  et  al.,  1  Peters'  S.  C 
ikp.,  475.  Hunter  v.  TAe  United  States,  6  Peters,  173.  Douslass  v. 
Reynolds,  7  P^fcr^*  iS.  C.  Bep.,  113.  Uh*ed  iS^a^ej  v.  Orr'^  jfdww.,  8 
Pe^€r5'  jS.  C.  Rep.,  399.  iSpngg-  v.  The  Bank  of  Mount  Pleasant,  10  P«- 
fer^  S.  C.  Rep.,  257.  iSfam€  C(W6,  14  Peters^  S.  C.  Rep.,  201.  United 
States  V.  JBoyd,  15  Peters'  S.  C.  Rep.,  187.  Pothier  des  Oblig.,  406. 
Vinnius  Quest-  lUust.,  11,  42. 

But  it  is  elear  that  a  mere  gratuitous  forbearance,  without  any  bind- 
ing agreement  or  obligation  to  refrain  from  taking  proceedings,  cannot 
exonerate  the  surety  at  law  or  in  equity. — Theobald  on  Principal  6f  Sure- 
ty,  135.  ChiUy  on  Bills,  1th  ed.,  290,  Sth  ed.,  442.  Philwt  v.  Bryant,  1 
Moore  8f  Payne,  754.  Eyere  v.  Everett,  2  Russ.,  381.  ileath  v.  Key,  1 
Yerger  Sf  Johnson,  434.  Orme  v.  Young,  HoU,  Jf.  P.  C,  84.  Goring  v. 
Edmonds,  6  Bing.,  95.  3  Jtfoore  4"  Paine,  259.  Chitty,jr.,  B.  100,  v. 
Ti/wpenny  y.  Young,  3  Bom.  4r  Cre^^.,  208.  5  Doui.  4*  ity/.,  259.  CAt^- 
ty.on  Bills,  1th  edit.,  213,  8^A  edit.,  445.  £?i»ef  v.  Widowson,  4  Carr  ^ 
Pame,  151.  Thomas  v.  Courtney,  1  J5am.  §•  .^/d.,  1.  J\ltcholls  v.  JVbr- 
m^,  3  fiam.  4r  -^S^d.,  41.  TVevt^  JVavigation  Company  v.  Harley,  10 
Eof^,  34.  London  Ass.  Co.  v.  Buckle,  4  Moore,  153.  Brown  v.  Carr,  7 
fling.,  508.  2  JRtw*.,  600,  S.  C.  Longdate  v.  Porry,  2  Dowrf.  ^  Ry/., 
337.  TFamngfon  V.  Ft*r&er,  8  Eflwf ,  2^.  Phillips  y.  .Ostling,  2  Taunt., 
206.  Murray  v.  iCtTig,  5  JBam.  ^  .^W.,  165.  HaUbrow  v.  TFt/A:t»w,  1 
Ram.  §•  Cress.,  10.  2  Dotrf.  §•  Ryl.,  59.  Tow  TToif  v.  Woolley,  3 
Ram.  S"  Cr«^.,  439.  5  Doirf.  §•  Ry/.,  374,  S.  C.  Jlcock  v.  Hill,  4 
Leigh,  662.  Johnson  v.  7%orm)5on,  4  Wa//^,  446.  JTo//  v.  Constant,  2 
Hall,  185.  Untied  5^a/e^  v.  Simpson,  3  Pennsylvania,  439.  Reynolds 
V.  FFard,  5  TTende//,  501. 

The  doctrine  that  a  mere  delay  to  sue  the  principal  does  not  dis- 
charge a  surety,  is  recognized  in  the  following  cases : — Lock  v.  Unitea 
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Staiesy  3  Jlfcuon,.446.  Oxford  Bank  y.  Lewiiy  8  Pick.,  458.  Blacks 
stone  Bank  v,  HUly  10  Pick.,  129.  FuUam  v.  Fa/e«/tn€,  11  Ptcfe.,  156. 
United  States  v.  Kirkpairick,  9  Tf^oton,  737.  Dox  v.  Postma^er 
Generdy  1  P6^.  j?.  C,  326.  fucAanon  v.  Boardly,  4  Har.  ^  McHen*^ 
41.  Hun^  V.  United  States,  1  Go//.,  32.  JSym  v.  Poany,  3  Des^ 
604  De  JHi^  v.  Tufbett,  3  Fco^e^,  157.  Thursday  v.  Gmy,  4 
Yeates,  518.  C^  v.  Smith,  8  iSerg.  4r  Axt^e,  1 10.  Commonmalth 
V.  Wolbert,  6  mnney^  292.  FuUon  v.  Matthews,  15  Johns.,  433. 
Pot^ctt  V.  Walters,  17  JoAtw.,  176.  Peop/e  v.  Russell,  4  JTendetf, 
570,  Totons^nd  v.  Riddle,  2  Jfew  Hamp.,  448.  Lennox  v.  Prou^,  3 
TF%6a^.,  524  JlfcJTenTi^y  v.  Waller,  1  Leigh,  434.  TFatn«  y.  Kiiby, 
2  £a%y  551.  Treow/rerj  v.  Johnson,  4  Block.,  McCord,  458.  SAu- 
&ncA;  Y.  Russell,  1  De^.,  315.  Braman  y.  Hawk,  1,  392.  Strafford 
Bank  y.  Crod)y,  8  Greenl.,  191.  Ifoge  y.  Pcnn,  1  Bland,  30.  JTcn- 
nebec  BanA;  y.  Tuckerman,  5  Greenleaf,  130.  GoAn  y.  J^eimcewiez, 
11  PTenrf.,  317.  Reynolds  v.  PTord,  5  ITcnA,  501.  Slaggett  y.  SoZmon, 
5  Gt//.  ^  Johns.,  314  '  5^(m^  y.  Ashton,  5  Monroe,  252.  jVbrm  y. 
Crumney,  2  Randall,  323.  Freeman  Bank  y.  Rcllins,  13  Maine,  202. 
Crane  y.  JfewhaU,  2  PtcA;.,  (2d  edition,^  614,  n.  1.  Andrews  y.  BeaUs, 
9  C(m?en,  693.  Prye  y.  jBoAjct,  4  Pm*.,  382.  Be/fows  v.  iweZi,  5 
PfcA.,  307.  Pf<*€«  V.  jLawd,  2  J5a%,  608.  JWoore  y.  Broussord,  20 
Martinis  Louis.,  277.  Dotni  y.  Huggins,  3  JVw  Hamp.,  231.  Jtfai»- 
mng  Y.  Shottwell,  2  South,  585.  IVea^urer^  y.  Johnson,  4  McCord, 
458.  IVamer  y.  Beardsley,  8  PTwufctt,  194.  De  J&f/Tc  y.  7V«rfeeft,  3 
Feo^e*,  157.  Erie  BaTiA;  y.  Gibson,  1  Watts,  143.  Paine  y.  Packard, 
13  Johns.,  174  /{mfi*  y.  Baldioin,  17  Johr^s,,  403.  Manchester  y. 
Sweeting,  10  Wenddl,  162.  Hancock  v.  Bryan/,  2  Ferg-er,  476. 
Valentine  y.  Farrir\gton,  2  Gow,  53.  S^ne//  y.  Reynolds,  3  Missouri, 
95.  Jjcavett  y.  Savage,  4  Sheply,  72.  JlfaAurin  y.  Pearson,  8  JVeto 
Hamp.  Rep.,  539. 

A  Yerbal  agreement,  to  wait  till  the  debtor  can  go  to  a  certain  place 
to  procure  monev  with  which  to  pay  the  debt,  is  not  such  a' prolongation 
of  time  as  will  discharge  the  surety. — Bourtie  y.  Martin  et  al.,  16  ZfOtf. 
jRep.,  133. 

The  claim  of  the  United  States  upon  an  official  bond,  and  upon  all 
the  parties  to  it,  is  not  released  by  the  laches  of  the  officer  to  whom  the 
assertion  of  this  claim  is  intrusted.  Such  laches  haYC  no  efiect  what- 
soeYer  on  tbe  rights  of  the  United  States,  as  well  again^  the  sureties,  as 
the  principal  in  the  bond. — Dox  v.  The  Postmaster  General,  1  Peters^  S. 
C.  Rep.,  325.  Hunter  y.  The  United  States,  5  Peters'  S.  C.  Rep.,  173. 
Farrar  fy  Browne  y.  The  United  States,  5  Peters'  S.  C.  Rep.,  373. 
United  States  y.  Kirkpatrick  et  al.,  9  Wfieaton,  720.  United  States  y. 
Vanzandt,  11  Wheaton,  184  Postmaster  Genef^  y.  Early ^  12  Wheaton, 
136.  TAe  United  States  y.  Boyd,  15  Peters'  S.  C.  Rep.,  187.  Hopkirk 
y.  McComco  4r  oiAer^,  1  Brockeviyrough,  220.  Pendletpn's  Exrs.  v.  TM 
United  States,  2  Brockenbrough,  76.    7%e  United  States  v.  Maurice  'et  al. 
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2  Srockenhraugh^  97.    The  United  Siatee  ▼.  Oraveg  et  a/.,  2  Brocibeii* 
brought  379. 

The  discharge  by  the  Secretary  of  the  Treasury,  of  the  principal  in 
a  bond  to  the  United  States,  who  is  imprisoned  nader  a  ca.  sa.  issued 
against  hhn,  and  who  has  assigned  all  his  property  for  the  use  of  the 
United  States,  does  not  impair  or  affect  the  rights  of  the  United  States  to 
proceed  against  sureties  for  the  amount  due  upon  the  judgment  and  un- 
paid.— The  United  Staies  v.  Stanabury  et  al.^  1  Peters^  S,  C.  Rep.,  575. 
Sibby  V.  McMiister,  8  J^ew  Hamp.  Rep.^  389.  Jfaylor  ▼.  Moody^  3  Black 
Rep^  92. 

OF  TrtE  BIGHTS  AND  REMEDIES  OF  SURETIES. 

1.  What  is  the  rule  as  to  the  rights  of  the  surety  against  his  principal  \ 

It  is  settled,  that  as  soon  as  the  debt  becomes  due,  by  the  terms  of 
die  contract,  a  surety  may  pay  it,  and  at  once  have  his  remedy  against 
his  princip&l. — 13  Johns.  Rep.,  58.  Manri  v.  Heffemau,  4  Johns.  Rep., 
iBl.  Sltiby  V.  Champluiy  16  jifass.  Rep.,  41.  Bateheider  r.  Ftsk,  17  Mass. 
Rep.,  464. 

And  it  seems  that  a  surety  who  thus  pays,  may  hare  his  remedy 
against  his  co*surety,  without  showing  an  inability  in  the  principal  to  pay. 
— 2  Bos.  St  Pull.,  268.  Cowdl  v.  Edwards,  2  Bos.  Sr  Pull.,  270.  Tur- 
ner V.  Davis,  2  Esp.  JV.  P.  C,  478.  Hoyl  v.  Wilkinson,  10  Pick.  Mass. 
Rep.,  34.  S.  P.  Pigon  v.  French,  I  Wash.  U.  S.  C.  C.  Rep.,  278.  Brint^ 
nal  ▼.  Helmes,  1  Roofs  Rep.,  291.  Bellotoes  ▼.  Lovell,  5  Pick.  Mass 
Rep.,  307.  United  States  v.  Simpson,  3  Penn,  Aep.,  439.  Ingalls  ▼.  Den^ 
netty  6  Greenleaf^s  Me.  Rep.,  79. 

A  surety  may  apply  to  the  court  for  relief  and  protection,  as  sooc 
as  he  is  endangered. — Taylor  v.  Heriot,  4  Dessau.,  227. 

2.  What  is  the  general  rule  as  to  the  rights  of  the  surety  after  he  has 
paid  the  debt  1 

/ 

The  rule  is  undoubted,  and  it  is  one  founded  on  the  plainest  pnnci 
pies  of  natural  reason  and  justice,  that  the  surety,  paying  off  a  debt,'  shall 
stand  in  the  place  of  the  creditor,  and  have  all  the  rights  which  he  has 
for  the  purpose  of  obtaining  his  reimbursement. 

A  surety  will  be  entitled  to  every  remedy  which  the  creditor  has 
against  the  principal  debtor,  to  enforce  every  security  and  all  means  of 

Sayment ;  to  stana  in  the  place  of  the  creditor,  not  only  through  the  me- 
ium  of  contract,  but  even  by  means  of  securities  entered  into' without 
the  knowledge  of  the  surety ;  having  a  right  to  have  those  securities 
transferred  to  him,  though  there  was  no  stipulation  for  that ;  and  to  avail 
himself  of  all  those  securities  against  the  debtor. — Hodgson  v.  Shaw,  3 
Mylne  St  Keene,  190.  Craythome  v.  Swinburne,  14  Ves.,  159.  Cheese^ 
borough  V.  Millard,  1  Johns.  Ch.  Rep.,  413.  ^vtry  v.  Peiten,  7  Johns. 
Rep.,  211. 

Where  money  is  paid  by  a  surety  for  his  principal,  the  surety  is  au^ 
*89 
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rogated  to  all.  the  rights  of  the  creditor,  whose  debt  he  has  diseharged.— * 
Bank  of  the  United  States  v,  Winston^s  Exrs.^  2  Brockenbraugh^  252 
Lddderdale  v.  Robinson^  2  Brockenbrough^  159. 

A  surety  is  entitled  to  the  benefit  of  any  security  whioh  the  creditor 
may  have  taken  from  the  principal  debtor. — Pride  v.  Boyce^  1  HilVs  Eq. 
Rep^  275.     Callum  ▼.  Emanuel  Gaines,  1  U.  S.  Mob.  Rep.^  23.  , 

A  surety,  therefore,  in  a  joint  obligation  upon  the  death  of  the 
principal  insolvent,  leaving  the  debt  unpaid,  is  entitled  to  call  upon  the 
administration  in  equity,  to  apply  the  assets  in  his  hands  to  the  discharge 
of  the  obligation  as  a  specialty  debt,  in  preference  to  the  claims  of  the 
simple  contract  creditors. — Pride  v.  Boyce,  1  HilVs  Eq,  Rep.,  275.  Co/- 
lum  V.  Emanuel  Gaines,  1  U.  S.  Alabawh  Rep,,  23.  ^ 

If  the  creditor  parts  with  or  renders  unavoidable  securities,  or  any 
fund,  which  he  would  be  entitled  to  apply  in  discharge  of  his  debt,  the 
security  becomes  exonerated  pro  tanto, — Callum  v.  Emanud  Gaines,  1 
U.  S.  Alabama  Rep.,  23. 

In  England,  the  modern  rule  is,  that  a  surety  who  discharges  abend 
debt,  destroys  the  bond  and  becomes  only  a  simple  contract  creditor  of 

the  principal Capis  v.  Middleton,  1    Turn,    if  Russ,,  230.     James  v. 

Davids,  4  Russell,  277.     Hodgson  v.  Shaw,  3  Jifylne  ^  Keene,  183.    Rob- 
inson V.  Wilson,  2  Mad.  Rep.,  464. 

Yet  there  are  many  cases  in  which  a  surety,  paying  a  debt,  will  be 
entitled  to  stand  in  the  place  of  the  creditor,  or  to  obtain  ihe  full  benefit 
of  all  the  proceedings  of  the  creditor  against  the  principal.  Thus,  for  ex- 
ample, if  the  creditor,  in  case  of  the  bankruptcy  of  the  principal,  has 
proved  his  debt  before  the  commissioners,  and  then  the  surety  pays  the 
debt,  the  latter  will  be  entitled  to  the  dividends  declaring  on  his  estate^ 
and  the  creditor  will  be  held  to  be  his  trustee  for  this  purpose. — Ex  parte 
Rushworth,  10  Ves.,  409.  Wright  v.  JHorely,  11  Ves.,  12  to  23.  Watkins 
V.  Flannagin,  3  Russ,,  421.  Ex  parte  Houston,  2  Glynn  4*  Jameson^  36. 
Ex  parte  Gte,  1  Glynn  jr  Jameson,  330. 

If  at  the  time  when  th^  bond  of  the  principal  and  surety  is  given,  a 
mortgage  also  is  made  by  the  principal  to  the  creditor,  as  an  additional 
security  for  the  debt ;  there,  if  the  surety  pays  the  debt,  he  will  be  enti- 
tled to  have  an  assignment  of  that  mortgage,  and  to  stand  ik  place  of  the 
mortgage.  Capis  v.  Middleton,  1  Turn.  4*  Russ.,  224«  DmMggtn  ▼• 
Bourne,  2  Young  4r  Coll.,  471.    Hodgson  ▼.  Shaw,  3  Mylne  4*  Keene^  190. 

3.  What  is  the  rule  in  the  civil  law  upon  this  subject  1 

That  the  surety  is,  upon  payment  of  the  debt,  entitled  to  be 
substitutive  to  the  creditor  by  way  of  cession  or  assignment,  and 
upon  such  cession  or  assignment,  upon  payment  of  the  debt  by  the 
surety,  the  debt  is  in  favor  of  the  surety,  treated,  not  so  much  as  paid« 
as  sold — not  as  extinguished,  but  as  transferred  with  all  its  original 
obligatory  ibrce  against  the  principal.  Fidejussoribus  succurri  solet,  ui 
stipulator  compellatur  ei,  qui  solidum  solvere  paratus  est,  vendiere  ceterorwn 
nomina.  Cum  is,  qui  et  reum  et  fidejussores  habens,  ab  uno  ex  fidejussoribus 
acoepl^  pecunid  prcestat  actiones,  poterit  quidem  did,  nuUas  jam  esse  ;  turn 
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mom  perceperity  tt  perceptumt  wimes  liberati  sunt.  Sed  non  iia  uty  mm' 
tnim  in  aolutum  accepts^  sed  qaodammodo  nomen  debitoris  tendidtt.  Et  ide» 
habet  actionesy  quia  tenetur  ad  ipsum^  fit  prcBStet  actiones, — Di^.^  lib.  4*6,  tit^ 
1,  1,  17,  1,  36.  Pothier  Pond.,  lib.  46,  tit.  1,  no.  46.  Jinte,  sec.  327,  494. 
Posty  635  to  sec.  638.  1  Domaty  b.  3,  tit.  1,  sec.  3,  art.  6,  7.  Id.^  sec.  6, 
art.  6, 7.  Potkier  on  Oblig.,  by  Evans^  275, 280,  281,  428,  no.  556,  French 
edition. 

The  Roman  law  carried  its  doctrine  yet  farther,  in  furtherance  of 
the  great  principles  of  equity. 

It  held  the  creditor  bound  not  to  deprive  himself  of  the  power  to  cede 
his  rights  and  securities  to  the  surety,  who  should  pay  him  the  debt ;  and| 
if  by  any  voluntary  or  necessary  act  of  his  own,  such  a  cession  became 
impracticable,  the  surety  might  by  what  was  technically  called  Exceptio 
eadendarum  actionum  bar  the  creditor  of  so  much  of  his  demand  as  the 
surety  might  have  received  by  a  cession  or  assignment  of  his  liens  and 
rights  of  action  against  the  principal  debtor.  Si  creditor  a  debitore  culpi^ 
sua  causSt  cedderity  prope  est  ut  actions  mandati  nihil  a  mandatore  consequi 
debeat ;  cum  ipsius  vitio  acciderity  ne  mandatori  possit  aetionibus  cedere. — 
Dig.,  lib.  46,  tit,  3, 1,  95,  sec.  11.  Pothier  Pand.,  lib.  46,  tit.  1,  no.  46, 47. 
Pothier  on  Oblig.y  by  EvanSy  no.  275,  289,  428,  429,  430,  519,  520,  521^ 
b.  522,  [no.  555,  556,  557,  558,  559,  560,  of  the  French  edit.^  Cheesebo- 
rough  V.  Millard,  1  Johns.  Ch.  Rep.,  414.  St^hens  v.  Coppery  1  Johns. 
Ch.  Rep.y  430,  431.  Hays  v.  Wardy  4  Johns.  Ch.  Rep.y  130.  Pothier  on 
Oblig.y  no.  496,  519,  520.     1  Story's  Eq.  Jurisp.y  479. 

After  the  surety  has  paid,  if  he  has  procured  a  subrogation  to  the 
rights  and  actions  of  the  creditor,  he  may  exercise  them  against  the 
debtor,  as  the  creditor  himself  might  have  done. 

That  the  payment  made  by  the  surety  should  entitle  him  to  these 
actions,  it  is  requisite : — 

Ist.  That  the  surety  shall  not  by  his  own  fault  have  neglected  any 
fin  de  non  recevoiry  which  he  might  have  opposed  to  the  creditor. 

2d.  That  the  payment  shall  have  been  valid,  and  liberated  the  prin-' 
cipal  debtor. 

3d.  That  the  principal  debtor  shall  not  have  paid  a  second  time 
throimh  the  fault  of  his  surety. — PoiMer  des  Oblig.,  Jfo.  432. 

Where  the  surety  is  sued  on  a  bond  given  for  an  illicit  or  illegal  con- 
sideration before  a  competent  tribunal,  and  makes  all  the  defence  in  his' 
power  to  avoid  the  obligation,  and  fails,  and  afterwards  to  avert  seizure 
or  arrest,  releases  errors,  and  pays  the  judgment  obtained  against  him, 
his  principal  will  be  bound  to  reimburse  him. — Montgomery  v.  Russell^ 
10  Lou.  Rep.y  338. 

A  surety's  cause  of  action  against  a  co-surety,  or  his  representatives^ 
for  contribution,  accrues  when  and  not  before  he  pays  the  debt  of  the 
principal. — Wood  v.  Lelandy  1  Metcalfy  387. 

* 

4.  What  is  the  rule  as  to  contribution  between  sureties  % 

Contribution  among  co-sureties  was  originally  founded  on  the  maxim 
that  *'*'  equality  is  equity,"  among  those  who  stand  in  the  same  situation* 
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Tbis  maxim  can  only  be  applied  to  those  whose  sitaationt  are  equal, 
otherwise  equality  is  not  equity ;  and  henoe,  if  one  surety  stipulate  for 
a  separate  indemnity,  the  equality  of  situation  between  him  and  his 
co-surety  ceases,  and  the  maxim  does  not  apply* — Jioore  v.  Mowt^  4 
tffltt^,  358. 

Where  there  are  several  distinct  bonds  with  different  penalties,  and 
a  surety  upon  one  bond  pays  the  whole,  the  contribution  between  the 
sureties  is  in  proportion  to  the  penalties  of  their  respective  bonds.  But 
as  between  the  sureties  to  the  same  bond,  the  general  rule  is  that  of 
equality  of  burthen  iidtr  Bt»t, — Deering  v.  Earl  of  Wincheluoy  1  CoaCj 
ij;,  318.    5.  C,  2  ^o».  *  Pu//,  270. 

Sureties  are  not  only  entitled  to  contributions  from  each  other  for 
inoneys  paid  in  discharge  of  their  joint  liabilities  for  the  principal ;  bat 
they  are  also  entitled  to  the  benefit  of  all  securities,  which  have  beea 
taken  by  any  one  of  them  to  indemnify  himself  against  such  liabilities. — 
Theobald  on  PrincipaV  and  Surety^  ch.  11,  sec,  283.  Swain  v.  fVall,  1  CA 
Rep.,  149. 

5.  What  is  the  effect  of  a  discharge  of  one  surety  upon  the  liabilities 
of  his  co-surety  ^ 

It  seems  now  clearly  established  at  law,  that  a  release  or  discharge 
of  one  surety  by  the  creditor  will  operate  as  a  discharge  of  all  the  other 
sureties,  even  tnough  it  may  be  founded  on  a  mere  mistake  of  law ;  bat 
it  may  be  doubtful  whether  the  same  rule  will  be  allowed  universally  to 
prevail  in  eqvkiiy.^-J^Ticholson  v.  Revell,  4  Adolph  Sc  Ellis^  675.  S,  C.,  6 
JVev.  Sr  Mann.  R.,  200.     Ante,  sic.  112. 

In  Ex  parte  Giffordy  6  Ves.  805,  Lord  Eldon  held,  that  a  discharge  of 
one  surety  did  not  discharge  the  other  sureties  ^  and  that,  as  each  surety 
was  bound  to  contribute  his  share  towards  the  general  payment,  no  one 
could  recover  oyer  against  another,  who  had  been  discharged,  unless  for 
the  excess  paid  by  him  beyond  his  due  proportion. 

Pothier  adopts  very  much  the  same  principles  and  reasoning, as  Lord 
£)ldon,  asserting  that  the  release  of  the  creditor  of  one  debtor  would  liber- 
ate all  the  others,  if  the  creditor  meant  thereby  to  extinguish  the  debt, 
but  not  if  the  creditor  meant  to  reserve  his  rie^ht  against  the  other  co- 
debtors  for  their  {{Proportions. — 1  Pothier  on  Oolig.y  by  Evans^  Ab.  275, 
,  278,  279,  280,  281,  Id.,  Jfo.  521,  (556.) 

Pothier  has  also  treated  the  point  of  a  discharge  of  one  surety,  dis- 
charging the  other  sureties  for  such  proportion  of  the  debt  as,  on  payment 
of  the  whole  debt,  they  could  have  had  recourse  to  him  for. — Pothier  on 
OUig.,  by  Evans,  JVo*  275^  277,  280,  281,  428,  429,  445,  519,  520,  521 
522,  B.  523,  (JsTo.  556,  557,  558,  559,  560  of  the  French  editions.)  The 
rule  of  the  civil  law  is  the  same.  Si  ex  duobusy  qui  apttd  te  fidejusserani 
t>i  vigintiy  alter  ne  ah  eopeteres  quinque  tibi  dederit,  vd  promiserit ;  nee  alter 
liberabitur  ;  et  si  ab  altera'^  quindecim  *petere  institueris,  null&  exceptione 
(cadendarum  actionum)  summoveris.  Reliqua  atUem  quinque,  si  a  priorefide* 
piasare  peters  institueriSy  doli  mali  exertions  summoveris^  -Z)^.,  Lib.  47 
at.  1,  1,  15,  sec.  L    Pothier,  Pond.,  Lib.  46,  tit.  1,  JVo.  47. 
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TRUSTS.. 

1    What  is  a  trust  1 

It  is  a  personal  obligation  for  paying,  delivering  or  performing  any*' 
thing,  where  the  person  trusting  has  no  real  right  or  seeurity,  for  by  that 
act  he  confides  altogether  to  the  faithfulness  of  those  intrusted.  This  is 
its  most  general  meaning,  and  includes  deposits,  bailments  and  the  like* 
In  its  more  technical  sense,  it  may  be  defined  to  be  an  obligation  upon  a 
person,  arising  out  of  a  confidence  reposed  in  him,  to  apply  property  faith- 
fully and  according  to  such  confidence. —  Willis  en  Trustees^  1.  4  Keni 
Com.,  295.  2  Fonb.  Eq.,  1.  1  Saund.  Uses  and  TV.,  6.  Coop,  Eq.  PL 
Inirod.,  27.  3  Bl.  Com.j  431.  For  the  origin  of  trusts  in  the  eivil  law^ 
see  5  FoulL  Dr.  Civ.  Fr.,  liv.  3,  Hi.  2,  c.  1,  Jfo.  18.  1  BmofCs  Civil 
Law^  190. 

A  trust,  in  the  most  enlarged  sense^  in  which  that  term  is  used  ia 
English  jurisprudence,  maybe  defined  to  be  an  equitable  right,  title,  or  in- 
terest in  property,  real  or  personal,  distinct  from  the  legal  ownership 
thereof. 

In  other  words,  the  legal  owner  holds  the  direct  and  absolute  domi- 
nion over  the  property  in  the  view  of  the  law ;  but  the  income,  profits  or 
benefits  thereof  in  his  hands  belong  wholly,  or  in  part,  to  others. 

The  legal  estate  in  the  pifoperty  is  thus  made  subservient  to  certain 
uses,  benefits,  or  charges  in  favor  of  others.  And  these  uses,  benefits,  or 
charges,  constitute  the  trusts,  which  courts  of  equity  will  compel  the 
.legal  owner,  as  trustee,  to  perform  in  favior  of  the  cestui  que  trusty  or  bene- 
ficiary.— 1  Stortfs  Equity  Jurisp.^  230. 

%  What  is  necessary  to  raise  a  trust  % 

Three  things  are  said  to  be  indispensable,  to  constitute  a  valid  trust: 
1st.  Sufficient  ^ords  to  iraise  it  \  ,2d.  A  definite  subject ;  and  3d.  A  cer- 
tain or  ascertained  object. — Cruwya  v.  Coleman^  9  Ves.y  323. 

Any  writing  sufllciently  evincive  of  a  trust,  as  a  letter  or  other  writ- 
iug  of  a  trustee,  stating  the  truest,  or  any  iangua^^e  in  writing,  clearly  ex* 
pressiye  of  a  trust  intended  by  the  partv,  although  in  the  form  of  a  desire, 
or  a  request,  or  a  recommendation,  will  create  a  trust  by  implication. 
And  where,  a  trust  is  created  for  the  benefit  of  a  third  person,  although  < 
without  his  knowledge,  he  may  afterwards  affirm  it,  and  enforce  the  exe- 
cution of  it  in  his  own  favor. — Fanbl.  Eq.^  bl  2,  ch.  2,  sec.  4.  Crookev^ 
Brookings  2  Vern.^  106,  107.  Inchiquin  v.  French^  1  Cox,  1.  Smith  v. 
JlUermlly  1  Rus.  Rep.,  266.  Duke  of-Cumberland  v.  CodringtoUy  3  Johns. 
Ch.  Rep.,  261.  Shepherd  v,  MclverSy  4  John9..Ch.  Rep.,  136.  Jfelson  v. 
Blighty  1  Johns.  Cos.,  205.  Wetson  v.  Barker,  12  Johns.  Rep.,  276.  Mo» 
ses  v.  Murgatroid,  1  Johr^s.  Ch.  Rep.,  119, 129, 473.  Jficholl  v.  Mumford^ 
i  Johns.  Vh.Rep.,  529.  Hamilton  v.  HbUghion,  2  Bligh.  R^.,111, 189. 
^Brasher  v.  FFei/;  7  Peters*  Rep.,  608.  Marburry  v.  Brooks,  7  Wheaton^s 
Rep.\  ?5(>.  11  Wheaton's  Reports,  78.  Smith  v.  Wheeler,  1  Vent.,  128. 
'  Smalt  v.  Marvfood,  9  Barn.  4"  Cress.,  300.     J^icholl  v.  JUttmford,  4  Join^ 
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Ch.  Rep.,  529.    Mdson  y.  Blight,  1  Johns.  Cos.,  205.     UwUed  Staiei  r 
Hwoland,  4  Wheaton^a  Reports,  108.     Untied  States  v.  Hunter,  5  Masan'B 
Rep.,  62.     S.  C,  5  Ptters^Rep.,  173. 

3.  What  is  Decessary  to  create  a  resulting  trasti 

To  create  a  resulting  trust,  there  must  he  an  original  agreement  cre- 
ating the  trust  at  the  time  of  the  purchase,  or  at  least  at  the  time  when 
the  contract  for  the  purchase  takes  effect,  and  is  executed  hv  an  appropri- 
ation of  it  as  partnership  property ;  and,  as  a  general  rule,  a  resulting 
trust  cannot  arise  in  contradiction  to  the  terms  of  the  deed. — 2  Mason's 
R.,  203.     3  Mason's  R.,  34»7.    Hoxie  v.  Carr  et  al.,  1  Sumner,  p.  189. 

Where  a  trustee  purchases  lands  with  the  trust  money,  and  takes  a 
conveyance  in  his  own  name,  a  trust  will  result,  and  evidence  may  he 
given  aliunde,  that  the  purchase  was  made  with  trust  money,  although, 
denied  by  the  defendant's  answer. — Balguy  v.  Hamilton,  Ryal  v.  Ryal, 
cited  in  Lane  v.  Dighton,  Ambler,  ^09.  Via.  Fonblanque's  notes,  TVea- 
iise  of  Equity,  book  2,  ch.  5,  sec.  1.     ^pp.  to  Pothier. 

Uses  or  trusts,  to  be  raised  by  any  covenant  or  agreement  of  a  party 
in  equity,  must  be  founded  on  some  meritorious  or  some  valuable  con- 
sideration ;  for  courts  of  equity  will  not  enforce  a  mere  gratuitous  gift 
(donum  gratuiium),  or  a  mere  moral  obligation.  Hence  it  is,  that  if  there 
be  a  mere  voluntary  executory  trust  created,  courts  of  equity  will  not  en- 
force it.  And  upon  the  same  ground,  if  two  persons,  for  a  valuable  CQn- 
siderajtion,  as  between  themselves,  covenant  to  do  some  act  for  the  benefit 
of  a  third  person,  who  i^  a  mere  stranger  to  the  consideration,  he  cannot 
enforce  the  covenant  against  the  two,  although  each  one  might  enforce  it 
against  the  other.  But  it  is  otherwise  in  cases  where  the  use  or  trust  is 
already  created  and  vested,  or  otherwise  fixed  in  the  cestui  que  trust ;  or 
where  it  is  raised  by  a  last  will  and  testament.-^2  Fonbl.  Eq.,  b.  I,  ch.  2, 
sec.  2,  and  notes  (F.  G.  J.)  2  Bl.  Com.,  330.  1  Fonbl.  Eq.,  b.  1,  ch.  6, 
sec.  8.  Coleman  v.  Sorrell,  1  Ves.  Jr.,  53,  54.  Collyear  v.  Countess  of 
Mulgrave,  2  Keen,  81,  97,  98.  Ellis  y.  Jfimmo,  Lloyd  Sr  Gould's  Reports^ 
333.  Holloway  v.  Heddington,S  Sim.  Rep.,  324.  Gaskell  v.  Gaskell,  2 
Young  Sc  Jerv.,  502.  Collinson  v.  Patrick,  2  Keen's  Rep.,  123,  134.  S«tf. 
ton  V.  Chetwyndt  3  Meriv.  R^.,  249.  1  Turn.  4*  Russ.,  296.  1  Fonbl. 
Eq.,  b.  1,  ch.  2,  sec,  2,  notes  F.  G.  1  Fonbl.  Eq.,  b,  1,  ch.  6,  sec.  9,  note 
R.  Lechmere  v.  Earl  of  Carlisle,  3  P.  Will.,  222.  Austin  v.  Taylor, 
Jlmbler^s  Rep.,  376.  S.  C,  1  Eden's  Rep.,  361.  Bunn  v.  Winthorpe,  1 
Johns.  Chancery  Rep.,  329.  Peter  v.  £spinasse,  2  Mylne  Sc  Keen,  496. 
Lewin  on  Trusts,  ch.  9,  p.  110,  to  section  137.  2  Story  on  Equity  Juris- 
prudence, 236. 

4.  What  is  the  rule  as  to  the  powers  of  a  trustee  over  the  trust  prop- 
erty % 

What  powers  may  be  properly  exercised  over  trust  property  by  a 
trustee,  depends  upon  the  nature  of  the  trust,  and  sometimes  upon  the 
character  and  situation  of  the  cestui  que  trust ;  where  the  cestui  que  trust  im 
of  age,  and  sui  juris,  the  trustee  has  no  right  (unless  express  power  ic 
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giren)  to  change  the  nattire  of  the  estate,  as  by  conTeiting  land  into  mo- 
ney, or  money  into  land,  so  as  to  bind  the  cestui  que  trust.  But  where  the 
cestui  que  trust  is  not  of  age,  or  sui  jurisy  it  is  frequently  necessary  to  his 
interests,  that  the  trastee  should  possess  the  power,  and  in  case  his  inter- 
ests require  the  conversion,  the  act  of  the  trustee,  bond  fide  done  for  such 
a  purpose,  seems  to  be  justifiable. — 2  Fonbl.  Eq.^  b.  2,  ch.  7,  sec,  1,  note 
Jj,    2  Stonfs  Com.  on  Eq.  Jurisp,^  p,  242. 

5.  Into  what  two  classes  are  trusts  usually  divided  7 

Into  express  trusts,  and  implied  trusts.  The  latter  comprehending 
all  these  trusts,  which  are  called  constructive  and  resulting  trusts.  Ex- 
press trusts  are  those  which  are  created  by  the  direct  and  positive  acts  of 
the  parties  by  some  writing,  or  deed,  or  will. 

.The  most  usual  cases  of  express  trusts  are  found  in  preliminary  seal- 
ed agreements,  such  as  marriage  articles,  or  articles  for  the  purchase  of 
iands ;  or  in  formal  conveyances,  such  as  marriage  settlements,  term  for 
years,  mortgages,  and  other  conveyances  and  assignments  for  the  payment 
of  debts,  or  for  raising  portions,  or  for  other  special  purposes ;  or  in  last 
wills  and  testaments,  m  a  variety  of  bequests  and  devises  involving  fidu- 
ciary interests  for  private  benefit,  or  for  public  charity.— 2  Story's  Cam, 
on  Eq.  Jurisp.y  244. 

6.  Into  what  two  general  classes  are  implied  trusts  divided] 

Ist  Those  which  stand  upon  the  presumed  intention  of  the  parties  ; 
2d.  Those  which  are  independent  of  any  such  intention,  and  are  forced 
upon  the  conscience  of  the  party  by  operation  of  law ;  as,  for  example, 
in  cases  of  meditated  fraud,  imposition,  notice  of  an  adverse  equity,  and 
i>ther  cases  of  a  similar  nature. — 2  Story^s  Com,  on  Eq.  Jurisp.y  438. 

A  common  transaction  which  gives  rise  to  the  presumption  of  an 
implied  resulting  use  or  trust,  is  where  a  conveyance  is  made  of  land  or 
other  property  without  any  consideration  express  or  implied,  or  any  dis- 
ttiact  use  or  trust  stated* 

The  same  principle  applies  to  cases  where  a  man  makes  a  feoffment, 
•or  other  conveyance,  and  parts  with  or  limits  a  particular  estate  only,  and 
leaves  the  residue  undisposed  of. 

In  such  a  case,  the  residue  will  result  to  the  use  of  the  feoffor  or 
grantor,  even  though  the  feoffment  or  conveyance  be  made  for  a  con- 
sideration. 

The  same  principle  applies  to  cases  where  the  whole  of  the  estate  is 
conveyed  or  devised,  but  not  for  particular  objects  and  purposes,  or  on 
particular  trusts.  In  all  such  cases,  if  those  objects  or  purposes,  or  trusts, 
by  accidents  or  otherwise,  fail,  and  do  not  take  effect — if  they  are  all  ac- 
complished and  do  not  exhaust  the  whole  property — there,  a  resulting 
trust  will  arise  for  the  benefit  of  the  grantor  or  devisor  and  his  heirs. — 2 
Fonbianque^s  Equity^  b,  2,  eh,  5,  sec.  1,  note  *^.  Id,^  b.  2,  ch,  8,  sec,  2,  note 
A,  Cruse  v.  BarleiL  3  P.  Will,  20.  Ripley  v.  JVaterworth,  7  Fw.,  425, 
435.  2  Powelon  Devises^  by  Jarman,  ch,  3^  p,  32  to  36,  and  ch,  4,  p.  77  to 
102.    4  Kent's  Com.^  lee.  61,  p.  307,  ^  edit,    Jeremy  on  Eq.  Jurisd,^  b. 
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L  ch.  1,  $ec.  2,  p.  13.     /d,  p.  130J31.     JHv&^  v.  dmniesi  of  Suffolk^  9 

Fern.,  644.     Hill  v.  j^i^Aqp  of  London,  1  ^/A:.,  6 18, 6 19, 620.     Robinson  r 
7ay/or,  1  Ves,  Jun,,  44.     ;Sf.  C,  2  i^ro.  CA.  12^.,  589.    Siawfidd  v.  ^«. 
bergham,  10  Fes.,  273.    Tregonwdl  v.  Sydenham^  3  2)W«  £ep.,  194.    CAti^ 
V.  Parker,  2  Fe*.  /t6».,  271. 

Upon  similar  grounds,  where  a  man  buys  land  in  the  name  of  another, 
and  pays  the  consideration  money,  the  land  will  generally  be  held  by  the 
grantee  in  trust  for  the  person  who  so  pays  the  consideration  money. — '" 
Cot0.  Dig.  Chancery,  W.  3.  2  Fonbl,  Eg.,  b.  2,  cL  5,  sec.  1,  nou  A.  3 
Woodts,  sec.  57,  p.  438,  439.  Co.  JAtt.,  290,  b.  Butlers,  note  (1),  sec.  8. 
Sugden  on  Vendors,  ch.  15,  sec.  2,  p.  615  to  620,  7rA  edition.  Bae.  Abr. 
Uses,  (1).  li.  TVtwte,  (C^.  Young  v.  Peachy,  2  ^rA.,  256.  L/o3f<£  t. 
Spillett,  2  «^f^,  150.  &'cor^  ▼.  Fenholei,  1  Bro.  CL  Rep.,  69,  70.  Latne 
V.  Dighton,  Jlmbler^s  Rep.,  4^09,  411.  Finch  v.  Finch,  15  Ves.,  50.  Jfcf«- 
creth  V.  Simmonds,  15  Fm.,  350.  Ffray  v.  Srte/c,  2  Ves.  ^  Beam.,  388.  2 
Mad.  Ch.  Rep.,  98.  Boyd  v.  McLeon,  1  Johns.  Ch.  Rep.,  582..  Bottsford 
V.  5tirr,  2  Johns.  Ch.  Rep.,  405.  Srtert  v.  Sieere,  5  Johns.  Ch.  Rep.,  1. 
Powel  V.  MoTison  and  Brimfield  Manufacturing  Co.,  8  Mason^s  Reports^ 
362,  363.  4  iTenr'^  Com.,  Lee/.  61,  p.  305,  306, 3i2  eJtV.  2  Ma<f.  CAan.  Pr., 
97,  98)  108.  Jackson  ▼.  .^oore,  6  Cowen^s  Rep.,  706.  Jeremy  on  f  j. 
Jurisd.,  b.  1,  cA.  1,  sec.  2,  /?.  85  to  94. 

The  same  doctrine  is  applied  to  cases  where  securities  are  taken  in 
the  name  of  another  person.  As  if  A.  takes  a  bond  in  the  name  of  B.,  for 
a  debt  due  to  himself,  B.  will  be  a  trustee  of  A.  for  the  money. — Ebrand 
V  Dancer,  2  Ch.  Cos.,  26.  S.  C,  1  Eq.  Abr.,  382,  pL  1 1.  2  Mad.  Ch. 
Pr.,^  101.  Lloyd  v.  Read,  1  P.  Will.,  607.  Rider  v.  Kidder,  10  Fe#^ 
366. 

There  is  an  exception  to  the  doctrine  of  a  resulting  trust  in  favor  of 
a  purchaser  who  pays  the  money  and  takes  the  conveyance  in  the  name 
of  a  third  person. 

Thus,  if  an  alien,  for  the  purpose  of  evading  any  law  of  a  state,  pro- 
hibiting aliens  from  holding  real  estate,  should  purchase  land,  and  pay  the 
money,  and  take  a  conveyance,  in  the  name  of  a  third  person,  without  any 
written  declaration  of  trust,  there,  courts  of  equity  would  never  raise  or 
enforce  a  resulting  trust  in  favor  of  the  alien  purchaser,  in  fraud  of  the 
rights  of  the  state,  or  the  law  of  the. land. — Legget  v.  Dubois,  5  Pisige^M- 
Rep,,  114. 

Jf  an  agent  who  is  employed  to  purchase  for  another,  purchases  in- 
his  own  name,  or  for  his  own  account,  he  will  be  held  to  be  a  trustee  of 
the  principal  at  the  option  of  another.  So,  if  he  is  employed  to  purchase 
up  a  debt  of  his  principal,  and  he  does  so  at  an  undervalue  or  discount, 
the  principal  will  be  entitled  to  the  benefit  thereof,  in  the  nature  o£  a 
trust.— Leet  v  J^uUall,  1  Russ.  Sr  Mylne,  53.  S.  C,  TamlpCs  R.,  382 
Carter  v.  Palmer,  11  Bligh.  R.,  397,  418,  419. 

Upon  grounds  of  aii  analogous  nature,  the  general  doctrine  proceeda, 
that  whatever  acts  are  done  by  trustees  in  regard  to  the  trust  property^ 
shall  be  deemed  to  be  done  for  the  benefit  of  .the  cestui  fue  irusi,  and  not 
for  the  benefit  of  the  trustee.— 4  Kewt's  Com^  lee.  51,  f,  a06|  907,  2d  edii. 
Davque  y.  Fwning^  2  Johns.  Ck^.,  252. 
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So,  if  money  is  devised  to  be  laid  out  in  the  purchase  of  land«  whtek 
is  to  be  settied  on  one  and  his  heirs,  the  person  for  whose  benefit  the 
pnrehase  is  to  be  made,  nuty  eome  imto  a  eourt  of  equity  and  have  the 
money  paid  to  him,  without  any  purehase  of  the  knd  }  for  he  has  a  conif 
plete  title  to  the  same  as  owner.^*-iRi(^(tft  v,  MandirviUe^  5  Cranch^  p* 
322.     Baker  ▼.  Whiting,  3  Sumner,  46. 

Another  illustration  of  implied  trusts  may  be  found  in  the  common 
ease  oi  a  suit  in  equity  by  a  creditor  of  an  estate,  to  recover  his  debt 
from  legatees  or  disti^ibutees,  who  have  received  payment  of  their  claims 
from  the  executor  (acting  by  mistake,  but.  bond  fide  aftd  without  fau]t)| 
before  a  due  discharge  o£  all  the  debts.  In  such  a  case,  the  executor 
who  has  so  distributed  the  ajisetSy  may  be  sued  at  law  by  the  creditor. 

A  case  of  an  analogous  nature,  is  that  of  partnerslMp  property,  on 
which  the  joint  creditors,  in  case  of  insolvency,  are  deevned  in  equity  to 
have  a  right  of  priority  of  payment,  before  the  private  creditors  of  any 
separate  partner.  The  joint  property  is  deemed  a  trust  fund,  primarily 
to  be  applied  to  the  discharge  of  the  partnership  debts,  against  all  persons 
not  having  a  higher  equity. — 2  Startfs  Eq»  Juria^j  500. 

Wherever  the  property  of  a  party  has  been  wroiagfully  misapplied, 
or  a  trust  fund  has  been  wrongfully  converted  ii^o  another  species  of 
property,  if  its  identity  can  be  traced,  it  will  be  heM  in  its  new  form 
liable  to  the  rights  of  the  original  owner,  or  cestui  qu$  truat* — Esc  parU 
Dumas,  1  ^tk,,  232.  Scoti  v.  Surman,  WilM  Rep^  4iOO.  Thompson  v. 
Perkins,  3  Mason's  R(^.,  232.  Burdstt  v.  Willett,  2  Vsm.  Rsp.^  638. 
Griggs  V.  Cocks,  4>  Simon's  Rep.,  438.  Lench  v,  Lsnck^  }0  Vea,,  511.  E^ 
parte  Morgan,  12  Ves.,  6. 

Thus,  for  instance,  if  A.  is  trusted  by  B.  with  money  to  purchase  a 
horse  for  him,  and  A,  purchases  a  enrrAge  with  the  money,  in  violation 
of  the  trust,  6.  is  entitled  to  the  carriage,  and  may,  if  he  chooses  so  to 
do,  sue  for  it  at  law.  So  if  A.  entrusts  money  with  a  broker,  to  buy  Bank 
of  England  stock  for  him,  and  he  invests  the  money  in  American  stocks, 
A.  is  entitled  to,  and  tnay  maintain  an  action  at  law  for  those  stocks,  in 
whosesoever  hands  he  finds  them,  not  being  a  purchaser  for  a  valuable 
consideration,  without  notice. — Tayl^  v.  Plumet^  3  Mauls  4|r  Selw.,  274, 
675,  576.  Ord  t.  Jfoel,  5  Mad.  Rep.^  438.  Com.  JHf*  Chan.,  4  W.,  29. 
Lamt  y.  Dighton,  AmMer^s  Rep,j  409.  3  Mtsule  4r  SUw^  579.  Boyd  r, 
McLeon,  1  Johns.  Chan.  J2g».,  582.  Lewis  v.  MadJocks^  17  Fes.,  57.  . 
Phayre  v.  Peret,  3  Don's  Rep.,  1 16.  Sugdea  on  Vendors^  cL  15,  sec.  3^  ji* 
628,  lik  edit.  Liebman  v.  Harcdwi,  2  Misriv.  Rep^  5i3«  Murray  v.  Syf« 
bum  2  Johns.  Ch,  Rep.,  442. 

Wherever  a  trustee  is  guilty  of  a  breach  of  tnt^t^  by  the  sale  of  the 
trust  property  to  a  bond  fide  purchaser,  for  a  valuable  consideration,  with- 
out notice,  the  trust  in  the  property  is  extinguished.  But  if  afterwards 
ho  should  re-purchase,  or  otherwise  become  entitled  to  the  same  pro* 
porty,  the  trust  would  revive  and  reattach  it  in  his  hands. 

7.  What  are  the  general  rules  established  in  equity,  concerning  the 
duties  of  trustees  t 

It  is  not  easy,  in  a  great  variety  of  cases,  to  say  what  the  precise 
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daty  of  a  trustee  ii ;  iiid  therefore  it  often  becomeB  indispensable  for 
before  he  acts,  to  seek  the  aid  and  direction  of  a  court  of  equity. 

In  a  general  sense,  a  trustee  is  bound,  by  his  implied  obligation,  to 
nerform  all  those  acts  which  are  necessary  and  proper  for  the  due  ezeca- 
tion  of  the  trust  which  he  has  undertaken. — Com.  Dig.  Chancery^  4  W^ 
25.     2  Ston/^8  Equity  Juriap,^  p.  510. 

In  respect  to  the  preservation  and  care  of  trust  property,  it  has  beea 
said  that  a  trustee  is  to  keep  it  as  he  keeps  his  own.  And,  therefore,  if 
he  is  robbed  of  money  belonging  to  his  cestui  que  tnut^  without  his  own 
default  or  negligence  (or  perhaps,  strictly  speaking,  without  his  own  gross 
default  or  neglieence)^  he  will  not  be  chargeable  He  is  even  allowed  ia 
equity,  to  establish,  by  his  own  oath,  the  amount  so  lost ;  for  he  cannot 
possibly,  in  ordinary  cases,  bare  any  other  proof. — Story  on  Bailmenis^ 
tec.  174,  283.  Mordy  v.  Morely^  2  CA.  Cas.^  2.  Knight  v.  Lord  Plymouth'^ 
3  Jjtk.y  480.  Jones  v.  Lewis,  2  Ves.^  240.  2  FonbL  Equity,  b.  2,  ch.  1 
sec.  5.     2  Story* s  Com.  on  Eq.  Jurisp.,  p.  512. 

If  a  trustee  should  invest  trust-money  in  mere  personal  securities, 
however  nncfxceptionable  they  might  seem  to  be,  in  case  of  any  loss  by 
the  insolvency  of  the  borrower,  he  would  be  held  responsible  ;  for,  in  aU 
cases  of  this  sort,  courts  of  equity  require  security  to  be  taken  on  real 
estate,  or  some  other  thing  of  permanent  value.  May,  it  will  be  at  the 
peril  of  the  trustee,  if  trust-money  comes  to  his  hands^  such  as  a  debt 
due  from  a  third  person,  to  suffer  it  to  remain  upon  the  mere  personal 
credit  of  the  debtor,  although  the  testator,  who  created  the  trust,  had 
left  it  in  that  very  state. 

The  principle  is  even  carried  further ;  and,  in  cases  of  personal  se* 
curities  taken  by  a  trustee,  he  is  made  responsible  for  all  deficiencies,  and 
is  also  chargeable  for  all  profits,  if  any  are  made. — Mye  v.  FenUleieau,  1 
Cox  Rep.,  U.  Ryder  v.  Rickerton,  3  Swanst  jRep.,  80,  S.  C.  1  £den*s 
Rep.,  149.  Holmes  v.  Bring,  2  Cox  Rep.,  1.  Walker  v.  Stewart,  Cooper^s 
Eq.  Rep.,  6.  Walker  v.  Simonds,  3  Swanst.,  62,  63.  Smith  v.  Smith,  4 
Johns.  Ch.  R^.,  383.  Lowson  v.  Copeland,  2  Bro.  Ch.  Rep.,  156.  Powell 
V.  Evans,  5  ves*,  844.     Tihbs  v.  Carpenter,  1  Madd.  Rep.,  290. 

The  jurisdiction  of  courts  of  equity,  in  regard  to  trust  as  well  as  to 
other  things,  is  not  confined  to  cases  where  the  subject  matter  is  within 
the  absolute  reach  of  the  process  of  the  court  called  upon  to  act  upon  it  ; 
so  that  it  can  be  directly  and  finally  disposed  of,  or  affected  by  the  decree. 
If  the  proper  parties  are  within  the  reach  of  the  process  of  the  court,  it 
will  be  suffieient  to  justify  the  assertion  of  full  jurisdiction  over  the  sub- 
ject matter  in  controversy. — Mead  v.  Perritt,  2  Paige^s  Rep.,  592.  Mitchell 
V.  Bunch,  2  Paige's  Rep.,  606,  615.  Com.  Dig.  Chancery,  4  FT.,  27.  3 
^torfs  Com.  Eq.  Jurisp.,  p  615, 529« 
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WILLS  AND  TESTAMENTS. 

1   What  is  a  Willi 

A  will  is  a  disposition  of  real  and  personal  property,  to  take  effect 
"after  the  death  of  the  testator.  When  the  will  operates  upon  personal 
property,  it  is  sometimes  called  a  testament  i  and  when  upon  real  estate, 
a  devise ;  but  the  more  general  and  the  more  popular  denomination  of  the 
instrument,  embracing  equally  real  and  personal  estates,  is  that  of  the  last 
will  and  testament. — ^  Kent^p.  501.  Howard  in  his  Diet,  de  la  Cont.  de 
Vorm^  vol.  1,  p.  197,  gives  the  true  derivation  of  the  word  "  devise :"  "  de- 
vise (divisa)  marque  It  division  de  partage  de  terres  ;  ce  mot  vient  du  Latin 
^  divide.^  " — Crosley  on  WtllSy  \^note.  The  definition  of  a  will  or  testa- 
ment, given  by  Modestinus  m  the  Roman  law,  has  been  justly  admired  for 
its  precision.  Testamentum  est  voluntatis  nostra  justa  senientia  de  eo 
quod  quis  post  mortem  suam  fien  velit. — Dig.  28,  1,  1.  Vmnius  thinks, 
however,  that  it  would  be  a  more  perfect  definition  to  say,  Testamentum 
est  suprema  contestaiio  in  id  solemniter  facia^  ut  quern  volumus^  post  mortem 
nosiram  habeamus  hcsredem, — Vinn.  Com.  in  Inst.,  lib.  2,  tii.  10.  Etym»j 
sec.  2. 

A  man's  children  or  nearest  relations  are  usually  about  him  on  his 
death  1>ed,  and  are  the  earliest  witnesses  of  his  decease.  They  become, 
therefore,  generally  the  next  immediate  occupants,  till  at  lensth,  in  pro- 
cess of  time,  this  frequent  usage  ripened  into  general  law.  And,  there- 
fore, also,  in  the  earliest  ages,  on  failure  of  children,  a  man's  servants 
born  under  his  roof,  were  allowed  to  be  his  heirs,  being  immediately  on 
the  spot  when  he  died  i  for  we  find  the  old  patriarch  Abraham  expressly 
ieclaring  that  ^  since  God  had  given  him  no  seed,  his  steward  Eliezer, 
>ne  born  in  his  house,  was  his  heir." — 2  Blacksione*s  Commentaries^  p.  12, 
and  behold  the  word  of  the  Lord  came  unto  him  saying :  This  shall  not 
be  thine  heir,  but  he  that  shall  come  forth  out  of  thine  own  bowels  shall 
be  thine  heir. — GenesiSy  ch.  15,  verse  4. 

Wills,  testaments,  rights  of  inheritance  and  succession,  are  all  of 
them  creatures  of  the  civil  and  municipal  laws,  and,  accordingly,  are  in  all 
respects  reg^ulated  by  them  ;  every  distinct  country  having  different  cere- 
monies and  requisites  to  make  a  testament  completely  vfluid.-*2  Blackst. 
Com.y  p.  \% 

The  law  of  our  nature,  by  placing  us  under  the  irresistible  influence 
of  the  domestic  affections,  has  sufficiently  guarded  against  any  great  abuse 
of  the  power  of  testamentary  disposition,  by  connecting  our  hopes  and 
wishes  with  the  fortunes  of  our  posterity.  In  the  primitive  age  of  many 
nations,  wills  were  unknown.  This  was  the  case  with  the  ancient  Ger- 
mans, and  with  the  laws  of  Lycurgus,  and  with  the  Athenians  before  the 
age  of  Solon. — 4  JTen/,  501.  Successores  sui  cuique  liheri  et  nullum  testO" 
mentum.— Tacit.  M.  G.,  ch.  20.  Taylor^s  Elem.  of  the  Civil  Law,  522,  524. 
Jones^  Com.  on  Isacus.  Among  the  Jews  the  father  could  not  devise  the 
inheritance  from  the  regular  line  of  succession. — Jlntiquities  of  the  Jewish 
RepMiCy  by  Th.  Lnris^  vol.  d^p.  324,  325.    Plutarch's  Life  oj  Solon^  by 
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/.  «$*  W.  Langhamt.  Jones*  hacu9^  Prtf,  Bis.  on  the  Auie  Law9.  Ind*^ 
2,  10,  2.  3  Dig.,  50,  16,  120.  JVove/,  115.  8  Gibbon's  Hist.,  78.  JEf- 
prit  dts  LoiXj  liv»  27.  The  French  civil  code  declares  that  all  peraons- 
^may  dispose  by  will  excepting  those  whom  the  law  declares  incapable*-^- 
Code  CiviUy  sec.  902. 

Mr.  Chancellor  Kent  in  his  commentaries  on  American  law,  voL  4^ 
p.  505,  says :  ^'  The  English  law  of  devise  was  imported  to  this  coantiy 
by  our  ancestors,  and  incorporated  into  our  colonial  jurisprudence  under 
such  modifications,  in  some  instances,  as  were  deemed  expedient. 

Lands  may  be  devised  by  will  in  all  the  United  States  i  and  statute 
regulations  on  the  subject  are  substantially  the  same,  and  they  have  been 
taken  from  the  English  Statute  of  32  Henry  VIII.,  and  29  Charles  II. 

In  Louisiana  the  power  of  disposition  of  property  by  will  is  limited 
to  two-thirds  of  the  testator's  estate,  if  he  leaves  at  his  decease  a  legiti- 
mate child,  and  one-half  if  he  leaves  two  children,  and  to  Otie-third  it  he 
leaves  three  or  a  greater  number  of  children,  and  to  two-thirds  if  having 
no  children,  the  testator  leaves  a  father,  mother,  or  both.  Under  the 
name  of  children,  are  included  descendants,  of  whatever  degree  they  be* 

The  heirs  whose  portions  of  the  estate  are  thus  reserved  to  them  by 
law,  are  called  fixed  heirs,  because  they  cannot  be  disputed  except  in 
cases  where  the  testator  has  just  cause  to  disinherit  them,  and  which 
cases  are  defined.— Ciri7  Code^  art.  1480,  1481,  1482,  1609.  The  law  of 
Louisiana,  on  this  subject,  was  borrowed  essentially  from  the  French. — 
Civii  Code,  art.  913,  914,  915. 

2.  What  is  the  rule  as  to  the  parties  to  a  devise,  or  who  may  make  a, 

Willi 

The  general  rule  is,  that  all  persons  of  sound  mind  are  competent  to^ 
devise  real  estate,  with  the  exception  of  infants  and  married  women.-Hl 
Kent,  506. 

But  tkfeme  covert,  by  deed  of  settlement  made  prior  to  her  marriage^ 
and  vesting  her  estate  m  trustees,  may  be  clothed  with  a  testamentary 
disposition  of  her  lands ;  and  a  court  of  chancery  will  enforce  such  % 
power,  made  during  coverture,  under  the  name  of  an  appointment,  or  de» 
claration  of  trust. — 4  Kenf,  506.  Tapenden  v.  Walsh,  1  Phil.  Rep.,  252. 
By  the  license  of  the  husband,  a  married  woman  may  make  a  testament^ 
though  not  a  will. — Bac.  Abr.,  244. 

But  if  the  husband  be  banished  for  lifSe,  the  wife  may  make  a  will. — 
Bac.  Abr.,  244,  and  so  she  may  of  effects  she  has  in  possession  in  auiT% 
droit  in  a  representative  capacity. — Off.  Ex.,  87. 

By  the  Massachusetts  revised  statutes  of  1835,  the  person,  male  or 
female,  must  be  of  the  age  of  eighteen  years  or  upwards  to  mskke  a  tea* 
tament  of  chattels,  and  married  women  cannot  make  anv* 

In  Connecticut,  married  women  may  dispose  of  their  separate  ea-^ 
tates  real  and  personal,  by  will,  in  the  same  manner  as  other  persoaa. — 
Statutes  of  Connecticut,  1838,  p.  226.  By  the  revised  statuteaof  Illinois, 
published  in  182%  the  law  is  the  same. 

In  Ohio,  (Mien  v.  Little,  5  HammontPs  Ohio  Rep.,  65.)     In  Missie- 
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^ppi  females  are  competent  to  make  a  will  of  real  and  personal  estate, 
at  the  age  of  eighteen. — Revised  Codk  of  Musissippi^  18Sf*,  p.  32 ;  and  in 
Louisiana  the  wife,  whose  privileges,  in  this  respect,  are  more  extended 
than  in  any  other  state  iu  the  Union,  may  make  a  will  without  the  author- 
ity of  her  husband. 

A  married  woman  is  considered  to  be  incapable  of  making  a  valid 
will  of  Itods,  even  with  ^he  consent  of  her  husband,  and  without  any 
statate  prohibition  to  that  efiect. — Osgood  v.  Breed,  12  M<i8S,  Rep,,  225. 
Marston  v.  J^rton^  5  W.  H.  Rep.^  205.  West  v.  West^  10  Serg.  4* 
Rawle,  455. 

If  a  testator  is  subject  to  insanity,  a  will  made  during  a  lucid  inter- 
val will  be  established. — Clcark  v.  Cartwright,  1  Phil.  Rep.^  90.  White  v, 
Driver,  Ibid,  p.  34.  Prisoners  and  captives,  &c.,  may  make  a  will. — 2 
Blk.  Com,,  498.  A  traitor  or  felon,  from  the  time  f>f  conviction,  cannot 
make  a  will. — 2  Hale,  P,  C,  205.  4  Bla.  Com,,  387.  Nor  a  felo  de  se. 
—Plovf^  264.     4  J?ffc.  Mr.,  247.    Nor  outlaws.—!  Salk.  Rep.,  109. 

By  the  statute  of  34  4*  45  Hen.,  8,  a  will  of  lands  made  by  an  idiot 
or  by  any  person  of  non-5iane  memory,  is  declared  void.  Persons  afBict- 
ed  with  madness  or  any  other  mental  disability  ;  idiots  or  natural  fools, 
produced  by  distemper  or  drunkenness,  are  all  incapable  of  making  a  will 
of  personal  estates  during  the  existence  of  such  disability;  in  this  class 
may  be  ranked  those  persons  who  may  have  been  born  deaf  and  blind,  or 
have  ever  wanted  the  sources  of  understanding. — 2  Blk.  Com.,  497,  498. 
But  in  Virginia  the  will  of  a  blind  man  was  admitted  to  probate. — Boyd 
▼.  Cooke,  3  Leigh,  32. 

By  the  English  rule,  testaments  of  chattels  may  be  made  by  infants 
of  the  age  of  fourteen  if  males,  and  twelve  if  females. — 2  Blk.  Com.,  497. 
JJmoli  V.  Earle,  2  Rep.  Tern.  See  by  Philmore,  vol.  2,  p.  529.  The 
English  property  commissioners,  in  their  report  in  April,  1838,  recom- 
mended a  provision  that  no  infant  be  capable  of  making  a  will  in  any 
case  \  and,  by  the  statute  of  1  Victoria,  ch.  26,  it  is  declared  that  no  will 
made  by  a  person  under  age,  or  by  a  married  woman,  shall  be  valid,  except 
such  a  will  as  might  have  been  made  by  a  married  woman  before  the  pass- 
ing oi  the  act  \  therefore  a  married  woman  in  England  may  still  make  a 
will  of  personal  estate,  with  her  husband's  consent,  and  a  will  of  real  or 
persona!  estate  to  which  she  may  be  entitled  for  her  separate  use,  and  she 
may  also  make  an  appointment  by  will,  in  pursuance  of  a  power  to  be  ex- 
ecuted, notwithstanding  the  coverture. 

The  laws  of  the  several  states  are  evidently  not  uniform  with  regard 
to  testaments  of  chattels  made  by  infants.  In  Virginia  no  person  under 
eighteen  years  of  age  can  make  a  will  of  chattels. — Revised  Code  of  Ftr- 
ginia,  p.  224.  The  early  statute  law  of  Connecticut  required  the  infant, 
of  either  sex,  to  be  seventeen,  to  be  competent  to  dispose  of  personal  estate 
by  will.  This  is  still  the  law  of  Connecticut. — StaitUes,  1821.  In  Mas- 
sachusetts the  age  to  make  a  will  of  chattels  is  eighteen.— i2etn!s« J  SCattUes, 
1835.  The  Act  of  1831,  in  Ohio,  relating  to  wills,  does  not  include  mar- 
ried women  among  the  persons  incompetent  to  make  a  will,  and  she  i# 
presumed  to  have  that  power.  —See  also  Hurst  v.  Earl  of  Winchester,  1 
Wm.  Blk.  Rep.,  187.     Croshy^s  Trealise  on  Wills,  edit.  London,   1828»  p 
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101.  Mien  V.  Heber^  Stra.  Rep.j  1270.  Hurst  v.  Earl  of  Winchesterj  1 
Wm.  Black.  Rep.,  187.  The  StattUe  of  Z  Sr  ^  Wm.  4,  ck.  106.  Floo<P^ 
Case,  Hob.  Rep.,  136.  Crosley's  Treatise  on  Wills,  116,  117.  The 
Statute  of  9  Geo.  2,  ch.  35.  Coriy  v  French,  4  F«ey,  4-27.  Mellick  v. 
Ti^e  .Asylum,  I  Jacobs*  Rep.,  180.  Jackson  v.  Hammond,  2  Catnes*  Cases 
in  Error,  337.  Moore  v.  Moore,  4  Dana^s  Ken^  Rep.,  357.  Dushiell  v. 
•Attorney  General,  5  i^arr.  4*  Johns.,  392.  Orphm  JJsylum  Society  v. 
McCartee,  9  Cov)en*s  Rep.,  4-37.  fFima»  v.  Lea?,  17  Scfy.  4*  -Raio/«,  88. 
Zori  Redesdale  in  Attorney  General  y.  Mayor  of  Dublin,  1  Blights  Rep^ 
347.  Lamax^s  Digest,  vol.  3,  p.  12.  Griffin  v.  Graham,  1  Hawks  JV.  C 
/2ep.,  96.  McAuley  v.  Wilson,  1  J?ad.  4*  -Z^^v.  JV.  C.  Equity  Cases,  276 » 
TAe  Co^e  q/'^e  Trustees  of  the  Baptist  Association  v.  Smith,' 3  Peters^  U* 
S.  Rep.,  App.,  484.  Simon  v.  Barber,  1  Tamlyn,  14.  Attorney  General  v. 
Andrew,  3  Ke^ey,  633.  Attorney  General  t.  Boyer,  Ibid,  714.  Moggridge 
V.  Tharkwell,  7  /6i(f,  36.     •^i7/«  v.  Farmer,  1  Merivale,  55. 

In  times  of  popery,  said  Lord  Hardwicke,  the  clergy  got  nearly  half 
the  real  property  of  the  kingdom  into  their  hands,  and  he  wondered  they 
had  not  got  the  whole. — ^JLorJ  Hardwicke,  1  Fes.,  223. 

3.  What  in  general  are  the  formalities  required  in  the  execution  of  a 
will  of  real  estate  \ 

The  general  provision  on  this  suhject  is,  that  the  will  of  real  estate 
must  he  in  writing,  and  suhscrihed  hy  the  testator,  or  acknowledged  hy 
him  in  the  presence  of  at  least  two  witnesses,  who  are  to  subscrij^  their 
names  as  witnesses. 

The  regulations  in  the  several  states  differ  in  some  unessential 
points ;  but  generally  they  have  adopted  the  directions  given  by  the 
English  statute  of  frauds,  of  29  Charles  2. 

By  the  New  York  revised  statutes,  the  tastator  is  to  subscribe  the 
will  at  the  end  of  it,  in  the  presence  of  at  least  two  witnesses,  who  are 
to  write  their  places  of  residence  opposite  their  names,  under  the  penalty 
of  fifty  dollars  \  but  the  omission  to  do  it  will  not  affect  the  validity  and 
efficiency  of  their  attestation. 

In  Vermont  the  will  is  required  to  be  sealed,  but  this  is  peculiar  to 
that  state.  Three  witnesses,  as  in  the  statute  of  frauds,  are  required  ia 
Vermont,  New  Hampshire,  Maine,  Massachusetts,  Rhode  Island,  Con- 
necticut, New  Jersey,  Maryland,  South  Carolina,  Georgia,  Alabama,  and 
Mississippi.  Two  witnesses  only  are  requisite  in  New  York,  New  Jer- 
sey, Delaware,  Virginia,  Ohio,  Illinois,  Indiana,  Missouri,  Tennessee, 
North  Carolina,  and  Kentucky.  In  some  of  the  states  the  provision  as 
to  attestation  is  more  special.  In  Pennsylvania  a  devise  of  lands  in 
writing  will  be  good  without  any  subscribing  witnesses,  provided  the  au- 
thenticity of  it  can  be  proved  by  two  witnesses.  So  in  Virginia,  two  sub* 
scribing  witnesses  do  not  seem  to  be  indispensable,  provided  the  will  has 
been  wholly  written  out  and  signed  by  the  testator.  In  North  Carolina 
and  Tennessee,  a  will  of  land  may  be  good  under  special  circumstances, 
without  any  subscribing  witnesses.— 4  Kent,  p.  513,  514.  The  ordinance 
of  Congress  of  July,  1787,  for  the  government  of  the  north-west  territory 
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now  composing  the  states  of  Ohio,  Indiana,  Illinois,  kc^  required  three 
witnesses  to  a  will  devising  real  estates. 

With  respect  to  the  form,  execution,  publication,  dec.,  of  a  will,  see 
Waits  Y,  Public  Admr.y  ^  Wendell  N.  Y.  Rep,,  168,  S.  C.  1  Paige's  Ck. 
Rep.j  347.  Witherspoon  v.  Witherspoon^  2  McCord's  S.  C.  Rep.,  520. 
Lj/les  Y.  Lyles,  2  76.,  531.  McGee  v.  McCants,  lib,,  522.  ^Milledgt 
y.  Lamar,  4  Dess.  Rep.,  623,  Storjfs  Com,  on  the  conflict  of  Laws,  299, 
307.  352,  362,  398,  403.  Robinson  v.  Bland,  2  Burr,  Rep.,  1079.  Ab- 
bott, Ch,  J.,  in  Doe  v.  Vardill,  5  Barnw.  4*  Cress,  438,  7%e  Master  of  the 
RoUs,in  Brodee  v.  Barry,  2  Fe.?.  4*  Bea.,  131.  Keer  v.  JtfboTi,  9  Tf^col. 
Rep.,  565.  United  States  v.  Crosby,  7  Cra-ncKs  Rep.,  115.  McCormick 
V.  StUlivant,  10  TVAea/oTi  Bep.,  202.  Darfty  v.  Mayer,  Ibid,  469.  €«//«/ 
V.  Davenport,  1  Pic^. -Re;?.,  81.  Hosford  v.  Nichols,  1  Paige's  Rep.,  22j6. 
De»  V.  Mitton,  7  Halst.  N,  J.  Rep.,  70.  Jackson  y.  Van  Dusen,  5  Jo^n*. 
iV!  y.  Re;?.,  144.  Huberus,  de  confliclu  legum,  sec.  15.  Vattel,  lib,  2,  /.  8, 
«tff.  103.  Coppin  V.  Coppin,  2  P.  TFot.,291.  Mathews  v.  IFamer,  4  F<«. 
/r.  «<!/>.,  186.  C<?/«s  V.  Treesthick,  9  7ft.,  249.  lFai*<f  v.  IfWittfr,  1 
Meriv,  Rep.,  503.  Sandford  v.  Vaughan,  1  PAi//.  Prer,,  39.  Runsell  v. 
Pa//j,  3  Hiorr.  4*  McHenry^  457.  Edeien  y.  Hardy,  7  Harr  4'  Johns.,  61. 
TFie/  V .  FTw/,  1  Lei.§^A'5  Sep.,  6.  iS/ttm  v  Qlascock,  2  fiT^o/i.  JR^.,  688. 
Dflry  V.  5>mi7A,  3  7ftii,  395.  Longford  v.  llyre,  1  P.  WTw.,  740.  Casson 
V.  7)aie,  1  -Bro.,  99.  Ib^iii  v.  .Btir/  o/  Winchdsea,  2  Carr.  4»  Peyne,  488. 
5t/A:*  V.  Snaith,  2  PAW.  Prcr.,  38.  Harris  v.  Bedford,  2  PA»«.  Prer.,  177. 
Co^^air*  v.  Po«/e,  2  PAi//.  P/er.,  30.  JRefli  v.  Phillips,  2  PAtT/.,  122. 
Wood  V.  IFo£?<i,  1  JPAi//.,  357.  Huntington  y,  Huntington^  6  Pkill,  Prer,^ 
213.  Passmore  Y,  Passmore,  1  PAi//.,  216.  Stonehouse  v.  Evelyn,  3  P. 
TF»i.,  254.  Grayson  y.  Atkinson^  2  F«ey,  454.  J5//t^  v.  iSmi^A,  1  Fesey 
Jr.,  11.  ^Ai^e  v.  British  Museum,  6  Bingham^ $  Rep,,  310.  Bow^i  v. 
Seawell,  3  Burr.  Aep.,  1773.  D(m^.  Jf{ep,241.  J^olAetcf  t.  Warner,^ 
Ves.  Jr.,  186.  CooA:  v.  Parsons,  Prec.  %n  Ch.,  184.  Jones  v.  LoAe,  3 
Atk.  Rep.,  178.  Amory  y.  Felhtos,  5  JlfsM.  IZfp.,  210.  Broderick  v. 
Broderick,  1  P.  TFms.,  239.  2  SAow.,  ^38.  Avery  et  al  y,  Piscley,  4 
Mass.  Rep.,  406.  iSmmft.  Pr.  Wills.,  6  d-  32.  Perkins,  see,  476.  Co/« 
V.  Mardaunt,  28,  CAar/e*  2,  4  Vesey,  196  Jw/e.  Tay/or  v.  D'Egrille, 
3  Tfa^j'.  J5.  Be;?.,  202.  Bragge  y.  Dyer,  Ibid,  207.  The  Kin^s  Proctor 
Y.  Dames,  Ibid,  218.  Prirue  v.  Hajleton,  20  J(?Ans.  lle;^.,  502,  De  Sobry 
V.  (2e  Laistre,  2  TTarr.  4*  Johns,  Md,  Rep,,  191,195.  Dessebats  y,  Ber- 
quier,  I  Burr.  Rep.,  336.  Dessebats  y.  Berquier,  1  Bwrr.  Penn.  i2«p., 
39i.  Levns  v.  itfar»,  1  Dal.  Rep,  278.  Bedford  y,  Peggy,  6  Raruiolph^s 
Rep.,  316.  Suggett  v.  Kitchell.  6  Fero'er,  425.  2  Oig^.  JE?.  «e??.,  247. 
5  Fe^ey,  285.  1  BelPs  Com.,  84,  99.  Lemann  y,  Bonsall^  1  Addis' s  A., 
389.  Me;?.  TomcA.,  fty  Preston,  460,  462,  464.  Andrews  y.  Andrews,  12 
Martin's  Louis.  Rep.,  713.  Knight  y.  Smith,  3  IM,  163.  Langley  v. 
Langley,  12  Louisiana  Rep.,  114.  Howard  Col,  v.  Gore,  5  Pick,  Mass, 
Rep.,  370.  Cm/  Code  o/  Louisiana,  art,  1577,  1614.  P<w//ier  7>rM* 
Cm/e  Frangais,  tame  F,  390,  416,  and  particularly  No.  430.  Dessebats  t. 
Berquier,  1  Binn.  Pen7».  JRe;?.,  336.  Seghers  r.  ilti^Aeffiait,  13  Martin's 
Louis,  Rep.,  73.     Vingor*s  ease,  8  Co.  81,  A, 
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CONSTRUCTION  OF  A  WILL. 

1.  What  is  the  first  object  of  inquiry  with  regard  to  a  wiiil 

The  intention  of  the  testator,  and  to  this  object  technical  rules  are  tc 
a  certain  extent  made  subservient,  and  the  intention  of  the  testator,  to  be 
collected  from  the  old  win,  is  to  govern,  unless  it  is  unlawful  or  inconsis* 
tent  with  the  rules  of  law. — Finlay  v.  King^  3  Peier^  U.  S.  Rep.,  346. 

But  it  should  be  remembered  that  a  testator  is  not  allowed  to  interfere 
with  the  established  rules  of  law. — Bagahwuo  v.  Spencer^  2  ^tk,  Rep^  580. 
Ruston  V.  Rutton^  2  Dallas^  244.  Inglis  v.  The  JVtutets  of  The  Sailors* 
Snug  Harbor^  3  Peters^  V.  5.  Rep.,  117,  118. 

It  does  not  require  the  word  heirs  to  convey  a  fee  ;  but  other  words 
denoting  an  intention  to  pass  the  whole  interest  of  the  testator,  as  a  devise 
of  all  my  estate,  all  my  interest,  or  all  of  which  I  shall  die  possessed,  and 
many  other  expressions  of  the  like  import,  will  carry  an  estate  o(  in- 
heritance if  there  be  nothing  in  the  other  part  of  the  will  to  limit  or  con- 
trol the  operation  of  the  words. — Comyn^a  Big.^  tit.  Devise^  JVo.  4.  Boe 
V  Morgan^  6  Bam,  ^  Creas.,  512.  Sh^periPe  Touchstone^  by  PresUm^ 
439.     PresioHon  Estates^  vol.  2,  68,  173. 

The  intention  of  the  testator  must  be  collected  from  the  will  itself; 
parol  evidence  is  inadmissible  to  explain,  vary,  or  enlarge  the  words  of 
the  will,  except  in  the  cases  relating  to  ambiguity,  or  to  rebut  a  resulting 
trust. — Mann  v.  Jtfann,  on  appeal,  14  John  Rep,y  1. 

But  a  latent  ambiguity  may  be  explained  by  intrinsic  evidence,  and  if 
there  is  a  certain  description,  of  the  person  or  thing  devised,  and  a  further 
description  is  added,  it  is  immaterial  whether  the  superadded  description 
be  true  or  false.  A  court  of  law  cannot  correct  mistakes  in  a  will. — Jack' 
son  V.  Silly  11  Johns.  JV.  Y.  Rep.,  201. 

Mr.  Chancellor  Kent  in  speaking  of  the  construction  of  wills  in  hia 
able  and  learned  commentaries  on  American  law,  vol.  4.,  p.  534,  says, 
*'  The  attempt  to  examine  cases  at  large  on  this  subject  would  be  impracti- 
cable, from  the  jncakulable  number  of  them,  though  we  are  not  to  disre- 
gard the  authority  of  decisions,  even  as  to  the  interpretation  of  wills  \  yet 
tt  is  certain,  that  the  construction  of  them  is  so  much  governed  by  the  lan- 
guage, arrangements  and  circumsAnces  of  each  particular  instrument, 
which  is  usually  vary  unskilfully  and  very  incoherently  drawn,  that  ad- 
judged cases  bepome  -of  less  authority  and  are  of  more  hazardous  appli- 
cation, than  decisions  upon  any  other  branch  of  the  law." 

A  devise  in  a  will  may  receive  a  character  by  construction  and  com- 
parison with  other  devise  in  the  same  will,  different  from  the  literal  and 
direct  effect  of  the  words  made  iise  of  in  such  devise ;  and  this,  became 
the  sole  duty  of  the  court,  in  giving  a  construction,  is  to  ascertain  the  real 
intent  and  meaning  of  the  testator :  which  may  be  better  gathered  by  ad- 
verting to  the  whole  scope  of  the  provision  made  by  him  for  the  objects 
of  his  boanty,^han  by  confining  their  attention  to  one  isolated  paragraph, 
perhaps  drawn  ap  without  a  knowledge  of  technical  words,  or  without 
recollecting  the  advantages  of  using  %heui,-^ook  tt  al.  v.  Holmes^  11 
J^ass.  Rep.,  528. 

If  the  student  is  not  already  familiar  with  the  few  following  cases 
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lad  books,  lie  nay  obtain  somo  nsefal  information  in  regard  to  the  eon 
•troction  of  wills  by  oonsulting  them. — Hawley  et  al.r  The  Inhabit&niB  of 
J^Tortkampiony  8  Mass.  Rep.^  3.  Ide  y  Idt  et  al.^  5  Mase.  Rep,j  500. 
Dinghy  etal,Y  Dingleyy  5  Mass.  Rep,^  535.  Frtston  on  Estates^  vol.  2, 
p.  68^  173,  188,  19*2,  206,  207,  217,  220,  228,  235,  243,  250,  252,  288. 
Jackson  ▼  Bully  10  Johns.  Rep.y  148.  Jackson  v  M&rttny  18  Ilndy  35. 
Gibson  t  Horton^  5  Harr.  Hr  Johns.y  177.  Beall  v  Hoimesy  6  /^tV^,  205, 
208.  Li^lgrov  V  Kavanaghy  9  Jfow.  i2ep.,  161.  Story  /.,  10  FFAeo/en 
i2i^.,  231  3  Mason  Rep.y  209,  212.  Goodtitle  r  Madderny  4  East.  Rep.y 
496.  Cruise's  Digesty  tit.  Demsty  Ch,  9,  10,  11,  13,  sec.  49,  70.  Judge 
Patterson  in  Lamhert  v  PtdnCy  3  Cranch's  Rep.  134.  LorJ  Kenyon  in 
Doe  V.  ^n^A^,  8  Terw  i2«p.,  66.  Carr  v  Porter,  1  McCord  Ch.  Rep.y 
71,  72.  ^e|f«i  ▼  Jackscuy  Coufp.  Rep.y  299.  Doe  v  Woodhousey  4 
Term,  93.  TAompon  v  R^Aee/«r,  15  Wendelly  340.  Livingston  y 
Limngstony  15  Wendelly  290.  Harris  v  HarriSy  8  Johnsony  141.  Doe  v 
df//en,  8  Tetm  i^ep.,  497.  Doe  r  CA«^  4  i?o^.  4"  jPti//.,  335.  Jac/c^on 
V  Wellsy  9  JoAiM.  i?i9>.,  222.  Jackson  v  fmd/er,  14  Ibidy  198.  J^erm 
▼  £iiKi^A,  17  Ib.y  221.  Htnoley  v  Jforthamptony  8  .^m^.  J?ep.,  38.  .^or- 
moA  T  SempUy  6  Binne^s  Kep.j  94.  ^^ea/  t  rAomotfon,  14  fi^er^gr.  4* 
i2oio^,  84.  Wright  v  Denny  10  Wheat.  Rsp.y  204.  ^eo//  t  HolmeSy  6 
iforr.  4-  /oAfM.  209,  210.  11  Eas^s  Rep.y  220.  Whaler  r  Jenkinsy  3 
Dess.  Eq.  Rep.y  80.  Jenkins  r  Clementy  State  Eq.  Rep.y  S.  C,  72. 
Dunlap  V  Crawfordy^  McCord* s  Rep.y  171.  Martin  ▼  Wright^ s  Mmnis- 
traiorsy  Xdih  Wendelly  460.  Williams  r  Craryy  3  Wend.y  443.  Z^omoor  * 
Digesty  vol.  3,  «.  177,  178.  Eltner's  Digest,  595.  N'<wy«nr  v  Touwe,  10 
Mass.y  303.  Denn  v  Goskhiy  Caw.  Rep.y  657.  Tngmorton  x  Wrigkty 
S  »W*,  414.  Jtfr.  iJtfw'*  •*  Exponsion  of  Wills  of  landed  property:' 
Robertson's  Law  of  personal  sucttssivn.  Wiliiams^  Jlmerican  Edition  of 
Hobart's  ReportSy  p.  3, 7.  Mr.  WigranC^  •'  Examination  of  the  rules  of  law 
respecting  extrinsic  evidence  in  aid  of  interpretation  of  vrUlsJ*  Jackson 
yr  Colemany  2  Johns.  Rep.y  B91.  Herrick  v  Babcocky  12  7W(/,  389.  Jack- 
son yRobinSy  16  Ibidy  587,  588.  Case  of  Flinthanty  11  j^erg.  4-  Raudey 
16.  Andrews  t  Boydy  5  Greenleaf's  Rep.y  199.  Holloway  v  Hollowayy 
4  Veseyy  399.  Fovir  v  Hendersony  eit^  in  note  1.  Jacob  ▼  Walkery 
388.  jKic^  V  WHliamSy  Equity  cases  in  JV*.  C,  ^  .Bamto.  4*  Doe,  vo/.  1, 
1.  McCabe  v  Spruicey  Ibid.y  189.  Gwne  v  Muddocky  14  Fesey,  488. 
Carr  v  Bedfordy  2  CA.  ilep.,  146.  Phillips  r  Carthy  3  -Bro.  C.  C.  64. 
Lord  Kenyon  in  Stamp  v  CokSy  1  Cox*s  Cases,  234.  Sir  John  Leach  in 
Hinekley  v  McLaurencCy  1  Mylne  Sr  Keen,  27.  iZoocA  ▼  JIammondy  Pree 
in  Ch.y  401.  Thomas  v  /fa//,  Forr.,  251.  Raynor  v  Mobray,  3  ^ro.  C. 
C,  234.  Elmsely  v  Youngy  2  Jtfy/ne  4"  iTeen,  82,  780.  McCullagh  v 
Zree,  7  Ohio  Rep.y  15.  Jackson  v  belanceyy  13  Johns.  Rep.y  537.  ^rajf- 
AroAe  V  /7M*t>,  8  Fe«.,  417.  FFo//  v  Brighty  1  Jocoft  4"  ITo/Acr  Rep. 
494.  Ga//»er  v  ^«*,  9  Bamw.  4*  Cre**.,  267.  Mather  r  Thomas,  10 
Binghamy  44.  FFi/Za*  v  Luc<w,  1  P.  Wm.y  472..  Trogmorton  v  jfifo/y- 
<%,  3  J9tfrr.  i2ep.,  1618.  Doe  v  Cundally  9  East's  Rep.y  400.  1  iSm.  4r 
iS^.,  547,  550.  JTerrtf  ▼  Wauchapey  1  ^/^A.,  25,  26.  Rathbone  r 
Dyckmany  3  Pa%e,  1.  Browne  v  IT^^,  15  F».,  709.  i2o&eff9  v 
Cooks   16  /M</,  451      leoAi'  ▼  Robinsony  2  MerwoaUy  393.    Humberstone 
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▼  SianioH,  1  Ves$.  &  Beame,  388.  W^olmer'B  EwiaU,  3  Wharton,  4177. 
JDenman,  Ch.  J.,  in  Doe  v  Edlin,  4  Adalph  &.  Ellis,  582.  Prince's  Digesi, 
256.  Dot  T  Underdoumy  Willis'  Rep.,  293.  Dureur  t  MoUevx,  1  Fes., 
822.  Jone#  v  Mitchell,  I  iSftm.  &  jS^u.,  290.  Oore  v  Stephens^  1  Dana's 
Ken.  Rep.,  207 ;  S.  P.,  8  Fcwy,  25.  15  Ibid,  414,  415.  Cniije  r 
JSar/ey,  3  P.  ^m.,  20.  1  Vesey,  140.  10  Dana  Ken.  Rep.,  195.  IFAtte 
T  Wamer,  3  I>oii^.  JRep.,  4.  Z>oe  r  Sheffield,  13  J5air#  iSep.,  526.  I>oe 
V  Scott,  3  battle  &  £fe/ttr.,  300.  Lessee  of  Fergusson  v  Hedges,  1  /lieir- 
rington's  Del.  Rep.,  524.  Fait  £:/eeA  y  The  Reformed  DuUh  Church,  6 
Paige,  600.  McCartes  ▼  Orphan  Asylum  Society,  9  Cowen,  437.  Brad- 
street  T  C/arJke,  12  Wendell,  602.  PatUrson  v  J5/tx.  EaeaUore^  11 
Wendell,  259.  jRo^er#  y  iZ^^eri ,  3  Wendell  503.  Ltn^m  r  Carrol*  3 
j^ar.  &;  McHenry,  33.  i9.  P.  Greene  ▼  Dennis,  6  Cofm.  itep.,  292. 
Hay  don  t  Stoughton,  5  PicA:.  i^cp.,  528.  J?timAaiM  v  Elmendorf,  3  IFen- 
^€//,  222.  Hotchkiss  w  Wight,  6  Wendell,  109.  Schauber  v  Jackson,  2 
Wendell,  13.  Z>oe  y  JSoe,  1  TFeiu^tf/Z,  541.  Gatfield  t  £l<roii^,  1  ^a//.  1. 
I>e  Peyster  y  Howland,,%  Cowen,  277.  Roosevelt  r  Fulton^s  heirs,  7  Omo., 
71.  Bogart  t  Schauber,  7  Cow.,  187.  Sharpsteen  r  TiUon,  3  Ooioe», 
651.  ^tmf  y  Luguere,  5  Cm^.,  221.  Pearul  v  Houul,  17  JbAn.  iSep., 
281.  Fan  Vachten  y  i9t//,  11  Johna.Rep.,  201.  Livingston  y  Delancey, 
11  /oAhj.  Rep.,  365.  ZVifiner  y  Livingston,  12  IFeiwie//  i2ep.,  83.  Xan- 
6er^'s  Lessee  v  Paine,  3  Cranch  U.  S.  Rep.,  97.  Jackson  r  Robbins,  N. 
Y.  Rep.,  588.  JRvsA  y  Cofa«an,  2  JbAne.  iV:  jRep.,  391.  JSer^en  y  Bennett, 
1  Camej'  iV:  F.  Cas.,  16.  CAapm  el  a/,  y  ifarotii,  12  fFe>ufe2/  i^.  F. 
JRep.,  538.  Fan  il{5<yne  y  Spraker,  18  Wendell  Rep.,  678, 586.  Jodk- 
eoA  y  Harris,  8  Johns.  N.  F.  /Sirp.,  141.  Jackson  y  Merrill,  6  Johns.  N. 
Y.  Rep.,  191.  Morrison  r  SempU,  6  Finney  Penn.  iSep.,  07.  Jackson  y. 
J?tt//,  10  /oAitj.  iV:  F.  /Sep.,  148.  JTaeA/^n  y  PFe/2i,  9  /&.,  222.  Ferris  r 
SmUh,  17  Johns.  N.  F.  i^ep.,  222.    Jackson  y  iforltn,  18  A.,  31. 

2.  Is  not  a  devise  in  the*nature  of  a  conyeyance  or  an  appointment  of 
a  particular  estate  1 

It  is,  and  therefore  lands,  purchased  after  the  execution  of  the  will, 
do  not  pass  hy  it.  Lard  Mansfield  in  Pistol  v.  Riccardsan,  3  Douglas,  361, 
admitted  the  rule  to  be  settled,  and  on  the  ground  that  the  will  in  that 
respect  resembled  a  conveyance. 

If  legacies  be  bequeathed  to  heirs,  and  the  lands  devised  to  B.,  not 
an  heir,  the  heirs  may  claim  and  recover,  in  character  oi  heirs,  without 
beinff  obliged  to  elect  between  the  lands  and  the  legacies.  This  was 
decided  in  the  case  of  The  City  of  Philadelphia  y.  Davis,  1  Wharton,  490, 
after  a  very  elaborate  discussion,  and  contrary  to  the  case  of  TheUtLssan 
V.  Woodford,  13  Fe^ey,  200. 

The  testator  must  likewise  continue  seised  at  the  time  of  his  death* 
—4  Kent,  510.  Bro.  Mr.,  tit.  Devise,  PL,  15.  Butler  v.  Baker,  3  Co., 
25  a.  Bunker  v.  Coke,  1  Salk.  Rep.^  237.  1  Bro.  P.  C,  199,  5.  G. 
Arthur  v.  Bokenham,  12  Mod.  Rep.y  148.  This  rule  was  strictly  main- 
tained in  Pennsylvania  in  the  case  o(  Gerard  y.  The  City  of  PhUadelpkim^ 
notwithstanding  the  will  was  intended  by  the  testator  to  apply  to  muds 
which  might  be  thereafter  purchased. — 4  Rawle,  323.    See  also  Momew 
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penny  V,  Brestoury  2  Rtusell  4"  Mylne^  117.  Churchman  r.  Ireland^  t 
Russell  Sr  Mylne,  250.  S,  C,  4  Simons,  520.  3  Term.  Rep.,  88.  1  H. 
Blacks.  Rep.,  30.  Deas  v.  Parry,  2  HilPs  S.  C.  Ch.  Rep.,  248.  Preston 
on  Abstracts,  vol.  2,  204.  Lord  Hardwicke  in  Avdyn  v.  Ward,  1  Fe^ey, 
423.  Goodwright  v.  Forrester,  8  fJo^^'f  /2«p.,  552.  2>o«  v.  Tompkinson^ 
2  ^att/e  4*  iSig/w.,  165.  Whittemore  v.  ^ean,  6  N.  H.  Rep.,  47.  7  Coi». 
Rep.,  238.  iS.  C,  2  WendelVs  Rep.,  166.  Minuse  v.  Cose,  5  /oAn*.  CA. 
i2e/>.,  441.  4  Greenleafs  Rep.,  341.  2  Blacks.  Com.,  378.  Parker,  Ch. 
J.,  5  PicA.  iJep.,  114.  10  Mass.  Rep.,  131.  17  Ibid,  68.  Tilghman,  Ch. 
J.,  3  iSer^.  4"  Rawle,  435.  2  Leigh^s  Rep.,  664.  Pennsylvania  Statute  of 
Wills  of  1705  (wwf  /A6  revised  act  relating  to  Wills,  April  8,  1833,  sec.  10, 
Massachusetts  Revised  StattUes,  1835.  Turpin  v.  Turpin,  1  FTa/jA  /2ep.^ 
75.  /Tyer  v.  Shobe,  2  Mumf.  Rep.,  200.  Sloener  v.  J65<9e  4"  ^Ai^»ia«, 
6  Birmey,  416.  Loucax*s  Big.,  vol.  3,  j).20.  fTo^^  v.  Co/e,  2  Leigh, 
664.  JVeu;  YorA:  Revised  Statutes,  vol.  2,  57,  ^ec.  2,  5.  Griffith's  Lar» 
Register,  tit.  Kentucky.  Jesse  4*  iS^muA  y.  Jbne;,  4  Ohio  Rep.,  115- 
Statutes  of  Ohio,  1831.  Vance  v.  Huling,  2  Yerger,  125.  Sturdevant  r. 
Goodrich,  3  /6jrf,  95. 

REVOCATION. 

1.  May  not  a  will  be  revoked  at  any  time  during  the  life  of  the  testa*^ 
tori 

It  may,  but  such  revocation  must  be  by  another  instrument  executed 
in  the  same  manner,  or  by  burning,  cancelling,  tearing  or  obliterating  it  by 
the  testator  himself,  or  m  his  presence  and  by  his  direction; — ^Kent,  521. 
This  is  the  language  of  the  English  statute  of  frauds,  and  probably  is  now 
the  statute  law  in  every  part  of  the  United  States. 

But  the  destruction  of  a  will  by  the  direction  and  in  the  presence  of 
the  testator,  or  even  by  his  own  hand,  will  not  amount  to  a  revocation  in- 
judgment  of  law,  unless  he  had  at  that  time  sufficient  capacity  to  under- 
stand the  nature  and  effect  of  the  act,  and  performed  it  or  directed  it  to  be 
performed  freely  and  voluntarily  with  the  intent  to  effect  a  revocation.—- 
Idley  V.  Bowen,  1 1  Wend.,  226.  A  second  will  is  a  revocation  of  a  former 
one  if  it  contain  words  expressly  revoking  it,  or  makes  a  different  or  in* 
compatible  disposition  of  the  property,  but  not  otherwise. — Huichinsr. 
Bassett,  3  Mad.  Rep.,  203.     Goodrigkt  v.  Harward,  Cowp.  Rep.,  86. 

A  will  may  be  revoked  by  implication  or  inference  of  law,  founded 
upon  the  reasonable  presumption  of  an  alteration  of  the  testator's  mind, 
arising  from  circumstances  since  the  making  of  the  will,  producing  a 
change  in  his  previous  obligations  and  duties.  It  is  a  settled  rule  in  the 
English  law,  that  marriage  and  the  birth  of  a  child,  subsequent  to  the  exe* 
cution  of  the  will,  is  a  revocation  in  law  of  a  will  of  real  as  well  as  of 
personal  estate,  provided  the  wife  and  child  were  wholly  unprovided  for, 
and  there  was  an  entire  disposition  of  the  whole  estate  to  their  exclusion. 
This  principle  of  law  is  incontrovertibly  established.  But  the  rule  that 
marriage  and  the  birth  of  a  child  are  implied  revocation,  does  not  apply  in? 
cases  where  the  whole  estate  is  not  devised  by  the  will,  nor  in  all  cases- 
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where  a  maa  has  cbildree  by  a  former  marriage.  Denman^  C.  /.^  in  Doe 
r.  Eldon^  4  Adolph.  Sr  ElliSy  582.  The  case  of  Overberrp  y.  Overbtrryy  2 
Shawns  Rep,^p,  253,  was  the  first  case  that  recognized  the  rule  that  the  sub- 
sequent  birth  of  a  child  was  a  revocatioa  of  a  will  of  persoaal  property ;  this 
oase  was  decided  by  the  court  of  delegates  upon  appeal,  in  the  reign  of 
diaries  II. ;  and  it  was  grounded  upon  the  kw  <^  the  civilians.  The 
ritle  was  next  applied  ia  the  case  of  Lugg  v.  Luat^  1  Lord  Ray momPs  R^ 
4A\.  Salk>  Rep.y  592.  See  following  cases. — Wellington  t.  Wdlington^ 
4i  Burr.  Rep,^  2165.  Dickens^  Rep.^  445.  Doe  v.  LancasMre^  5  Term 
Rep.y  49,  Parsonu  v.  Lanae^  1  Ve»^  189.  Jlmb.^  557.  Jackson  v.  Hur- 
lock,  2  Edens.  Rep.,  263.  Lord  JUvanley,  4  Ves.,  848.  2  Eas^s  Rep.,  530. 
1  Eq.  Cos.  Abr.,  413.  P/.,  15.  1  P.  fFw.,  304,  note  by  Mr.  Cox.  Avery 
et  al.  ▼.  Pixley,  4  Mass.  12^.,  406.  Reed  and  Wife  v.  Borland,  14  Mass. 
Rep.,  208.  Laughton  v.  Atkins,  1  PtcA;.  Rep.,  535.  4  JoAn^.  CA.  Rep.^ 
M6.  5  TViTi  i^ep.,  5 1  no^.  4  .^au/e  4*  iSle/tii.,  10.  1  PhUlimore  Rep., 
447.  LodDson  ▼.  JIforrwon,  2  Do//.  P<nji.  i2ep.,  286.  Legare  et  ux.  v.  Ask 
ei  al.,  1  Bay^s  S.  C.  Rep.,  464.  Betts  v.  Jackson,  6  Wendell  JV.  Y.  i^ep., 
173.  fif.  C,  9  Cowen^s  Rq>.,  208.  Gibbons  v.  Crow,  2  Mams*  Rep.,  455. 
To/Ao/^  V.  To/do^/,  1  ^Togg.  Eccle.  Rep.,  705.  Johnson  v.  FTe//*,  1  i^agg. 
jEco/c.  J2ep.,  561.  Johnson  v.  Brailsford,  ^  N.  ^  McCord*s  Rep.,  272. 
Taylw  V.  Taylor,  2  JV.  4-  McCordPs  Rep.,  482.  J?ran<ff  v.  Wilson,  8  Cotp., 
59.  Coe  V.  Kniffing,  2  Johns.  Rep.,  31.  Gi/r«  ^«ir*  ▼.  Gt/r*  Executors, 
Conf.  Rep.,  174.  McCay  y.  McCoy,  1  Jlftcrr.,  447.  darkens  Exrs.  v. 
Eborn  et  al.,  2  Murr.,  234.  5.  C,  1  Car.  Lo«.  i2ep.,  91.  Denny  t.  jBar« 
loo,  2  PAt/.  Prec.,  575.  Wood  v.  Bullock  el  al.,  3  iTaioA;.,  298.  ^erAe// 
V.  J^oore,  2  2>et?.  4r  Bat.,  311. 

In  Keatucky,  under  the  construction  given  to  their  statute  of  wills, 
afterbora  and  posthumous  children,  pretermitted  in  the  will,  and  not  pro- 
vided for  by  settlements,  are  entitled  to  such  shares  of  the  estates  as  they 
ll^ould  have  taken  if  no  will  had  been  made. — Haskins  v.  Spillar,  1  Donahs 
Ken*  Rep.,  170. 

In  Virginia,  New  Jersey  and  Connecticut,  and  probably  in  olher 
atates,  it  is  provided  by  statute,  that  if  the  testator  had  no  issue  when  he 
made  his  will,  aad  dies  leaving  issue,  or  a  posthumous-child  be  born,  and 
ihe  will  makes  no  provision  for  such  an  event  or  contingency,  the  will 
becomes  wholly  void. — Revised  Code  of  Virginia,  vol.  1,  p.  224.  Elmer* s 
Dig.,  131,  600,  601.    Statutes  Conn.,  1838,  p.  227. 

The  statute  of  Ohio,  1831,  p.  243,  makes  provision,  or  rather  re- 
trokes  the  will  pro  tanto.  In  cases  where  the  father  makes  his  will  in  fa- 
vor of  an  absent  son,  and  afterwards  on  the  report  of  the  death  of  his  son 
ailers  his  testaoient  and  appoints  another  person  to  be  his  heir,  if  the  son 
should  afterwards  prove  to  be  alive,  and  return  after  the  death  of  his  father. 
A  case  is  stated  in  Ctcero  de  Orat.,  1,  1,  ch.  38,  which  is  often  alluded 
tio  in  this  case ;  the  father,  on  the  report  of  the  death  of  his  son,  who  was 
then  abroad,  alteied  his  testament,  and  appointed  another  person  to  be 
fa^s  heir.  The  son  returned  after  the  father's  death,  and  the  centumviri 
restored  the  iaheritance  to  him.  A  similar  case  is  also  mentioned  in  the 
Pandects,  Dig^  28,  5,  93. 

This  is  the  rule  in  those  countries  which  hare  generally  adopted  the 
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•Ira  law.  TestommM  rwmpHmur  tignatione  p&9iktmi.^Cie.  4e  Ontf.,  1, 
97.  /iM/.,  2,  IS.  Promme  PtrrUr  Com.,  A.  t  Huber^  2,  13,  51.  Ihid^ 
Ht^  17,  Mc.  1. 

By  the  GngtisK  law,  and  tlie  law  in  all  the  statea-m  the  Union,  Twith 
the  exception  of  Lonisiana),  the  testator  niay,^^if  he  pleasea,  devise  ail  his 
-estate  to  strangers  and  disinherit  his  children. 

If,  however,  the  testator  has  not  given  the  estate  to  a  competent  de- 
visee, the  heir  takes,  notwithstandin^the  testator  may  have  clearly  declar- 
ed his  intention  to  disinherit  him.  The  estate  must  descend  to  the  heirs 
if  it  he  not  legally  vested  elsewhere. 

This  is  in  conformity  with  the  long  estahltshed  mle,  that  in  devises  to 
take  place  at  some  distant  time,  and  no  particalar  estate  is  expressly  creat* 
ed  in  the  mean  time,  the  fee  descends  to  the  heir.  But  by  the  statute 
laws  of  the  states  of  Maine,  Vermont,  New  Hampshire,  IVfassachusetts, 
Gonnecticat,  New  York,  New  Jersey,  Pennsylvania,  Delaware,  Ohio  and 
Alabama,  a  posthumous  child,  and  in  all  these  states,  except  Delaware 
and  Alabama,  children  horn  after  the  making  of  the  will,  and  in  the  liK»* 
time  of  the  father,  will  inherit  in  like  manner  as  if  he  had  died  intestate, 
nnless  some  provision  he  made  for  them  in  the  will  or  otherwise,  or  they 
be  particularly  noticed  in  the  wil).-^  Kent^e  Com.,  525.  Denn  v.  GnMn^ 
Coup.  Rtp.,  657.  Jackson  v.  Seorber^  7  Cot9.,  187  S.  C.  2  Wend.  Rep ,  ? . 
Mass,  Revised  Statutes,  1835,  part  2,  Ht.  3,  ch.  62,  sec.  8.  ^.  York  Re* 
vised  StattUes,  vol.  2,  cA.  65,  69;  sec.  49,  52.  See  farther  on  the  subjecti 
laws  of  the  several  States  in  Mf .  Anthon's  collection. — Di^t  of  Rhode 
Island  Statutes,  1798,  p.  282.  6  ffarr.  ^  Johns,,  54.  Massachusetts 
Revised  Statutes,  1835,  part  2,  tie.  3,  eh.  62.  Statutes  of  Ohio,  1835,  p. 
243.  StatiUes  of  Conneetietit,  1921,  p.  ^100.  Statutes  of  Illinois,  IS'29.  And 
^f  Indiana,  1831. 

The  will  of  the  feme  sole  is  revoked  hy  her  marriage — ^no  mistake 
about  it—^r  it  is  an  old  and  settled  rule  of  law,  just  as  it  should  be  ;  for 
it  is  against  the  nature  of  a  will  to  he  absolute  during  the  testator's  life, 
and  therefore  it  is  revoked,  in  judgment  of  law,  b/the  marriage. — 4  Kent 
Com»,  527.    Farce  and  ffemblig*s  ease,  4  Co  ,  60,  b. 

The  le^l  consequence  of  marriage  is,  that  the  husband  and  wife  are 
one  person  m  law ;  that  is,  the  very  being  or  legal  existence  of  the  wife 
is  suspended,  or  at  least  incorporared  or  consolidated  in  that  of  her  hus- 
band, during  coverture.-^l  Blacks.  Com.,  p.  442.  And  see  further  on 
the  subject,  Morwan  v.  Thompson,  3  Haf(.  Eccle.  Rep.,  239.  Plovrl.  Rep.^ 
343.     Hodsden  v.  Lloyd,  2  Bro.,  534.     Doe  v.  Staple,  2  Tefm.*Rep.,  634. 

But  the  will  of  Sifeme  covert,  made  during  marriage,  under  a  power, 
is  not  revoked  by  her  surviving  hosband. — Morwtn  v.  Thompson,  3  Hag. 
Eccle.  Rep.,  239. 

A  valid  agreement  or  covenant  to  convey  lands,  whioh  equity  will 
speci#caUy  enforce,  will  also  operate  in  equity  as  a  revocation  of  a  previous 
devise  embracing  the  lands ;  in  fact,  it  is  as  iskich  a  revocation  of  the  will, 
in  equity,  aa  a  le^l  conveyance  of  the  lands  would  be  at  law.  It  is  held, 
<m  the  ground  princrpally  of  its  being  evidence  of  an  alteration  of  the  tes- 
Mtor's  mind,  that  aav  alteration  of  Sie  estate  or  interest  in  the  lands  de* 
vised  by  the  apt  of  the  testator,  is  an  implied  revocation  of  the  will.  If  a 
testator  conveys  away  the  estate,  and  then  takes  it  back  again  by  the  same 
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mstruBieiit,  or  by  adeelration  of  use*,  it  ism  rerooation  of  the  wiB,  tif^m 
though  it  wag  not  the  intention  of  the  testator  that  it  shoald  so  operate  ; 
for  the  law  requires  that  the  same  interest  which  the  testator  had  when 
he  made  the  will,  shoald  continue  to  be  the  same  interest,  and  remain  un- 
altered to  his  death.  It  may  be  thought  hard,  perhaps  inconsistent  and 
unreasonable,  to  hold  an  act  to  be  a  relocation  which  was  not  so  intended, 
by  the  testator,  and  more  especially  when  his  intention  was  directly  the 
contrary.  But  hard  and  unreasonable  as  it  appears  in  some  of  its  excres- 
•  ences,  it  is  nevertheless  a  well  established  principle,  though  a  very 
strict  'ind  technical  rule  of  law ;  and  notwithstanding  it  has  been  repeat- 
edly assailed  by  great  weight  of  argument,  has,  nevertheless,  stood  its 
ground  immovable,  on  the  strength  of  authority,  as  if  it  had  been  one  of 
the  essential  landmarks  of  property.  This  rule  of  law  has  been  a  matter 
of  much  complaint,  and  the  English  courts  have  latterly  shoUrn  a  strong 
disposition  not  to  assume  the  doctrine,  unless  there  was  some  express 
authority  for  it. 

4  Lord  Hardwicke,  in  Pars<ms  v.  Freemany  admitted  that  these  were 
prodigiously  strong  instances  of  the  severity  of  the  rule ;  and  Lord  Mans* 
field  observed,  that  the  Earl  of  Lincoln's  case,  decided  upon  the  same 
principle,  was  shocking;  and  that* some  overstrained  resolutions  of  the 
courts  upon  constructive  revocation,  contrary  to  the  real  intention  of  the 
testator,  had  brought  scandal  upon  the  law. 

Ability  and  research  have  moved  hand  in  hand  together ;  cases  have 
been  investigated  and  discussed  both  by  the  courts  of  law  and  equity. 
The  rule  has  been  strenuously  opposed,  but  it  has  been  again  and  again 
recognized  and  confirmed,  that  by  a  convevance  of  the  estate  devised,  the 
will  was  revoked,  because  the  testator  had  once  parted  with  the  estate,  as 
has  been  before  remarked.  The  revocation  is  upon  the  technical  ground, 
that  the  estate  has  been  altered,  or  new-modelleo,  since  the  execution  of 
the  will.  Many  cases  may  be  cited  in  confirmation  of  the  foregoing:  I 
refer  to  a  few  of  them. — GoodtitU  v.  Olway^  1  Bos,  4*  PulL^  576.  7  Term 
Rep.,  399.  S.  C,  3  Vesey^  650.  Charman  v.  Charmany  14  Vesty^  584. 
Vawser  v.  Jeffrey,  2  Barn.  4*  ^Id^  463.  3  Burr*  Rw.,  1491.  Douglasw* 
Rep.,  722.  3  ^tk.  Rep.,  748.  Trever^  Ch.  J.,  in  Jrthur  v.  Bockmham^ 
Fitz  Gib.  Rep.,  240.  1  Roll.  Mr.,  616,  tit.  Devise,  S.  Dister  v.  Dislery 
3  Lev.  Rep.,  108.  Darley  v.  Darley,  3  Wills.  Rep.,  6.  Roper  v.  Rad» 
cliff e,  10  Mod.  Rep.,  230.  Lord  Hardwicke  and  Lord  Eldon,  3  Mk.  Rtp.^ 
748,  803.  7  Vesey,273.  2  Swanst.  Rep.,  288.  Hiichins  v.  Bosseu,  3 
Mod.  Rep.,  203.  Goodrighi  v.  Harwood,  Cowp.  Rep.,  85.  Cotter  v.  Sayir^ 
2  P.  Wm.,  622.  Rider  v.  Wa^er,  Ibid,  332.  Mayer  v.  Gowland,  Dick- 
ens^ Rep.,  563.  Knolly  v.  Mcock,  5  Vesevy  654.  Vawser  v.  Jeffrey,  2 
Swanst.  Rep.,  268.  WcUton  v.  Walton,  7  Johns.  Ch.  Rep.^  258.  Monta- 
gue V.  Jeffreys,  1  Roll.  Abr.,  615. 

These  doctrines  of  the  English  cases  have  been  reviewed  in  this 
country,  and  assumed  to  be  binding,  as  part  of  the  settled  jurisprudence 
of  the  land.  Some  of  the  excesses  to  which  the  English  doctrine  has 
been  carried,  it  is  true,  have  not  been  acquiesced  in,  but  the  essential  rules 
have  been  taken  to  be  law.  See  Walton  v.  Walton^  7  Johns.  Ch.  Rtf^ 
258.    Ballard  v.  Carter,  5  Pick.  Rep.^  112. 
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revoked,  on  making  a  secondi  and  the  second  will  be  sAerwards  cancellet. 
the  first  will  is  said  to  be  reyired. — Qooirigkt  v.  Qlazier^  4  Burr.  BeportB 
2512. 

But  whether  the  revocation  of  a  second  will,  revives  a  former  uncan- 
celled will,  does  not 'seem  quite  settled  ;  much,  therefore,  in  such  a  case, 
will  depend  on  circumstances. — Kirka/rdbrightr,  KirkardhrighU  1  ii<^8 
Eccle.  Rep. J  325.  See  further,  on  this  subject,  Onions  v.  Tifnevj  1  /~.  Wm 
293.    Burionshaw  v.  Gilbert,  Cotop.  Rep.,  49.     Jackson  v.  Hollowa^ 
Johns.  RcP'9  394.    Roger sy.  Petis  1  Adams'  Rep.,  30.  Colvin  v.  Frazer, 

2  Hagg.  Eccle,  Rep,,  266.  Boughey  v.  Morton,  3  Hagg.  Eccle.  Rep.,  191, 
note  S.  P.  Bethel  v.  Moore,2Dev.  4*  Bat.,  311.  Lilliey.Lillie,2Hagg. 
Eccle.  Rep.^  184.  .  * 

The  mere  act  of  cancelling  a  will,  does  not  amount  to  anything,  un- 
less it  be  done  animo  revocandi.  But  any  cancellatiofi,  however  slight, 
with  a  declared  intent,  will  be  a  sufficient  revocation  ;  and,  therefore, 
throwing  a  will  on  the  fire,  with  an  intent  to  burn  it,  though  it  be  only 
slightly  singed,  and  escape  destruction,  is  sufficient  evidence  of  the  inten- 
tion to  reveke. — Bibb  v.  Jliomas,  2  Blacks.  Rep.,  1043. 

An  obliteration  of  part  of  the  will  is  only  a  revocation  pro  tanto.-^ 
Short  V.  Smith,  4  Easfs  Rep.,  419.  Sutton  v.  Sutton,  Cowp.  Rep.,  812. 
Larkins  v.  Larkins,  3  Bos.  4*  Pull.,  16. 

There  is  an  exception,  however,  to  the  rule,  incase  of  mortgages  a. 
charges  on  afi  estate,  and  they  are  taken  out  of  the  general  rule,  on 
fact  of  being  securities  only. — Sparrow  v.  Hardcastle,  3  Atk.  Rep,,  798 
S.  C,  7  Term  Rep.,  416,  note.    Bridge  v.  JTie  Duchess  of  Chandos,  2  Ves, 
Jun.,  418.    Harwood  v,  Oglander,  6  Yes.,  221. 

2.  Can  the  executor  or  administrator  of  a  person  who  dies  in  a  foreign 
country,  maintain  an  action  in  this  country  by  virtue  of  letters  testamen- 
tary or  of  administration  granted  to  him  abroad  ! 

He  cannot.  This  rule  is  fully  established  by  repeated  decisions  tr 
many  of  the  States. — Bull  v.  Rice,  Camer  4"  Norw.,  69.    Riley  v.  Riley 

3  Day^s  Cases,  74.  Champlin  v.  Tilley,  Day^s  Cases,  301.  Dickinson's 
Adm.  V.  McCraw,  4  Randolph,  158.  Glenn  v.  Smith,  2  Gill  4*  Johns,. 
493.  Morrell  v.  Dickey,  1  Johns.  Ch.  Rep,,  l53.  Stearns  v.  Burnham,h 
Greenleaf,  261.  Stevens'  Adm.  v.  Gaylord,  11  Mass.,  256.  Goodwin  v. 
Jones,  3  Mass.,  514.  Dangerfield  v.  Thurston,  20  Mart.  Lou,  Rep.,  232. 
Fenwick  v.  Sears^  1  Cranch,  259.  Dixon's  Ex'rs  v.  Ramsay's  Ex'rs.,  3 
Cranch,  319, 323.  Kerr  v.  Moon,  9  Wheaton's  Rep.,  565.  Armstrong  v. 
Lear,  12  Wheaton's  Rep.,\m.  Perkins  v.  Williams,  2  JRoof,  462.  TAowj> 
5an  V.  Wilson,  2  i^T.  IT.  Rep,,  291.  But  on  the  ground  of  such  letters  te» 
tamentary  or  of  administration,  an  auxiliary  probate  authority  or  adminis* 
tration  will  be  granted.  With  regard  to  the  probate  of  wills  of  foreigners, 
see  following. — Logan  v.  Fatrlie,  2  Sim.  4*  'S^***m  '^^  1  Myln.  4- 6.  59. 
Lowe  V.  Far  lie,  1  Madd,,  101.  Anderson  v.  Cauntier,  2  Myln.  4*  ^^  763. 
Taylor  v.  JJ«ZZ,  2  Jtfy/n.  4"  C.,  89.  5<fl^cd  p.  1445.  Lcc  v.  Moore,  Palm. 
163.  Tottrtonv.  f7otr«r,  3  P.  Wm.,369.  Vantheinenr.  Vantheinen> 
Fitz.,  204.    itaymond  v.  Wa<erm7/e,  2  Ca«  Temp.,  Lee,  358.   S>praf^  v 
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HwrtB,  4  Hagg.y  405.  Bum  r.  Oale^  Adbl,  410.  AAins  r.  Smitkf  9 
iltiir.,68.  Curling  yf,  Thornton^  ^  Add,^  ^.  Collectanea  Juridical  vol.  If 
pf.  983,  831.  2  Add.;  82.  Moore  ▼.  DareH,  4  Hagg.,  346.  Larpent  r. 
Sindry^  1  Hagg.^  382.  Dixon  y.  Ramsay^  3  CrancA'^  i2«p.,  319.  United 
States  T.  Crosby^  7  CraitoA'^  itep.,  116.  ferr  y.  Jlfoon,  9  TFA^a^  Hep., 
565.  Dreaeshats  ▼.  Berguier^  1  Btfiiiey*9  jBep.,886.-  IleconcA«  ▼.  Savatier^ 
3  Jo&nv.  C^  /tep.,  2l0.  Holmes  y,  Remson^  4  Johns.  Ck.  Hep.,  409,  470. 
Dawes  v.  Boylston^  9  JMa«9.  ilep.,  387.  Harvey  ▼.  Richard^  1  Jf a9on*« 
Aep.,  406.  ^opAam  v.  Chapman^  1  Const.  Aep.,  £>.  C,  292.  Crofton  t. 
/^iey,  4  Greenleafs  Hep.,  134.  iStent  v.  McLeod^  2  McCord*s  S.  C.  Rep.^ 
354.  Dawes  v.  Heady  3  Pteib.  Hep.,  128.  Smith's  Adm.  r.  C/nton  Hanilr  o/ 
Georgetown^  5  Peter s,  519.  Harrison  v.  Sterrvy  5  Craned  289.  Picquet 
App.  Pick.y  65.-  Jennison  v.  Hapgood^  10  Pte^.,  77.  7%owpeon  r.  FFtZ* 
«on,  2  iV.fr.  Hep.,  291.  Harper  v.  ^Kt/er,  2  Pet.  Hep.  5.  C  ^^.  Graeme 
et  ah  y.  Harris^  1  Dallas^  466.  McCullough  y.  Youngs  1  Bihney,  63.  iSL 
C,  4  Z)aZ/a«,  202.  Hra/iT  t.  Wiekey,  4  OtZZ  4^  /oAn«.,  332.  Anstruthsr  r 
Chalm>erf  2  iSfm.t  1. 


7/'  '  *')         z' 


3  2044  046  832  804 


